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INTRODUCTION

15.1 The Commission’s terms of reference direct it to review the law under
the Guardianship and Administration Act 2000 (QId) and the Powers of Attorney
Act 1998 (QId), including:
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. the scope of investigative and protective powers of bodies involved in the
administration of the legislation in relation to allegations of abuse, neglect
and exploitation; and

. the extent to which the current powers and functions of bodies
established under the legislation provide a comprehensive investigative
and regulatory framework.*

15.2 The Guardianship and Administration Tribunal (‘GAAT’) is a quasi-
judicial body established by the Guardianship and Administration Act 2000
(Qld). It has exclusive jurisdiction for the appointment of guardians and
administrators for adults, subject to the exercise of the Tribunal’'s powers by the
Supreme or District Courts, to make, change, or revoke the appointment of a
guardian or administrator in particular civil proceedings. The Tribunal also has
concurrent jurisdiction with the Supreme Court for matters relating to enduring
documents and attorneys appointed under enduring documents.

15.3 Chapter 6 of the Guardianship and Administration Act 2000 (QId)
provides for the establishment, functions and powers of the Guardianship and
Administration Tribunal. It also contains administrative provisions about the
appointment of Tribunal members, including the President and the Deputy
Presidents.

15.4 When the Queensland Civil and Administrative Tribunal Act 2009 (QIld)
(the ‘QCAT Act) and the Queensland Civil and Administrative Tribunal
(Jurisdiction Provisions) Amendment Act 2009 (Qld) (the ‘QCAT Amendment
Act’) commence, the Guardianship and Administration Tribunal will be
abolished? and the jurisdiction presently exercised by the Tribunal will be
conferred on the Queensland Civil and Administrative Tribunal (QCAT’).?

15.5 This chapter gives an overview of the current provisions of the
Guardianship and Administration Act 2000 (QId) which deal with the Tribunal's
functions and powers. It also examines how these provisions will be affected
once QCAT commences operation and raises some issues for consideration.

BACKGROUND

15.6 Before the commencement of the Guardianship and Administration Act
2000 (QId), the legal mechanisms for substitute decision-making for an adult

The terms of reference are set out in Appendix 1.
Queensland Civil and Administrative Tribunal Act 2009 (QId) s 247(1), sch 1 item 7.

See eg Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (Qld)
s 1439, which amends s 7(e) of the Guardianship and Administration Act 2000 (QId). Section 1439 has not
yet commenced.
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with inlpaired capacity were largely concentrated in the hands of a public
officer.

15.7 In its original 1996 report, the Commission identified a number of
inherent difficulties with the existing legislation that governed substitute
decision-making.® These included a lack of legislative principles binding on
every person who exercises a power or performs a function under the
legislation, different requirements in different legislative regimes, a limited
choice of decision-maker, inflexible decision-making powers and inadequate
procedures for making applications for an appointment. In order to overcome
these difficulties, the Commission recommended the implementation of a
comprehensive and coherent new guardianship system which encompassed
not only assisting adults with impaired capacity in the least restrictive manner,
but also allowed adults to make plans in the event that their decision-making
capacity becomes impaired in the future.®

15.8 Central to the Commission’s recommendations was the establishment
of an independent tribunal to provide ‘an accessible, affordable and simple, but
sufficiently flexible way of establishing whether a person has decision-making
capacity and of determining issues surrounding the appointment and powers of
decision-makers where it is necessary for another person to have legal authority
to make decisions for a person whose decision-making capacity is impaired’.”
The establishment of a new specialist tribunal was also consistent with
developments in other Australian jurisdictions.®

4
Queensland Law Reform Commission, Assisted and Substituted Decisions: Decision-making by and for
people with a decision-making disability, Report No 49 (1996) vol 1, 25. See Ch 2 in relation to the then
existing law in Queensland. Financial decisions were generally made by the Public Trustee and health
decisions were generally made by the Legal Friend, an office established under the Intellectually Disabled
Citizens Act 1985 (QId).

Queensland Law Reform Commission, Assisted and Substituted Decisions: Decision-making by and for
people with a decision-making disability, Report No 49 (1996) vol 1, 23-7.

6 Ibid 23.

7
Ibid 27.

8

The majority of other Australian jurisdictions have tribunals which have a specialist guardianship jurisdiction.
New South Wales, South Australia, and Tasmania have guardianship specific tribunals established under
their guardianship legislation. In the ACT, Victoria and Western Australia guardianship proceedings are
brought in those jurisdictions’ civil and administrative tribunal. The Northern Territory does not have a
permanent guardianship decision-making body. Instead, a Local Court or a specifically convened
Guardianship Panel is able to make guardianship decisions.

For the establishment of the New South Wales Guardianship Tribunal see Guardianship Act 1987 (NSW) pt 6.
For the establishment of the South Australian Guardianship Board see Guardianship and Administration Act
1993 (SA) pt 2 div 1. For the establishment of the Tasmanian Guardianship and Administration Board see
Guardianship and Administration Act 1995 (Tas) pt 2.

For guardianship proceedings in the ACT Civil and Administrative Tribunal, see references to ‘ACAT’ in the
Guardianship and Management of Property Act 1991 (ACT) and for the establishment of the Tribunal, see
ACT Civil and Administrative Tribunal Act 2008 (ACT). For guardianship proceedings in the Victorian Civil
and Administrative Tribunal, see references to ‘VCAT’ in the Guardianship and Administration Act 1986 (Vic)
and for the establishment of the Tribunal, see Victorian Civil and Administrative Tribunal Act 1998 (Vic). For
guardianship proceedings in the Western Australian State Administrative Tribunal, see references to ‘State
Administrative Tribunal’ in the Guardianship and Administration Act 1990 (WA) and for the establishment of
the Tribunal, see State Administrative Tribunal Act 2004 (WA).
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15.9 The establishment of the Tribunal has provided additional avenues for
the appointment of substitute decision-makers for adults. For example, the
Tribunal has power to appoint individuals as guardians and administrators. It
also has a substantial supervisory jurisdiction in relation to the range of formal
decision-makers who may be appointed under the Act.

15.10 The Tribunal has a very substantial workload, which has been
increasing each year.® In the year 2007-08, 6930 applications were made to
the Tribunal and 6510 applications were finalised. In all, the Tribunal received
applications concerning 3878 adults.*°

THE TRIBUNAL’S FUNCTIONS

15.11  The primary functions of the Tribunal are determining issues of legal
capacity; considering, making and reviewing guardianship and administration
orders; giving directions to appointed decision-makers; and, in some
circumstances, consenting to some special health matters. In addition to these
functions, the Tribunal has a supervisory role over enduring powers of attorney.
These and other functions are reflected in specific powers given to the Tribunal
under the Guardianship and Administration Act 2000 (QId) and the Powers of
Attorney Act 1998 (QId).

15.12  The Tribunal’s functions are outlined in section 82 of the Guardianship
and Administration Act 2000 (QIld):

82 Functions

Q) The tribunal has the functions given to it by this Act, including the
following functions—

@) making declarations about the capacity of an adult, guardian,
administrator or attorney for a matter;

(b) considering applications for appointment of guardians and
administrators;

(c) appointing guardians and administrators if necessary and
reviewing the appointments;

(d) making declarations, orders or recommendations, or giving
directions or advice, in relation to the following—

0] guardians and administrators;

Guardianship and Administration Tribunal, Annual Report 2007—2008 (2008) 5. The Tribunal noted that these
statistics represent an increase of 18 percent in applications received on the previous reporting year and an
8.9 percent increase in the number of adults concerned in those applications. The Tribunal also noted:
‘These increases are substantial but also comparable with increases each reporting year from the Tribunal’s
establishment in 2000. For example, since 2003-04 there has been an increase of 30.9 percent in the
number of adults assisted by the Tribunal'.

10
Guardianship and Administration Tribunal, Annual Report 2007—-2008 (2008) 5.
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(ii) attorneys;
(i) enduring documents;
(iv) related matters;
(e) ratifying an exercise of power, or approving a proposed

exercise of power, for a matter by an informal decision maker
for an adult with impaired capacity for the matter;

) consenting to the withholding or withdrawal of a life-sustaining
measure for adults with impaired capacity for the health matter
concerned;™

(9) subject to section 68, consenting to special health care for
adults with impaired capacity for the special health matter
concerned,;

(h) consenting to the sterilisation of a child with an impairment;

Editor's note—

See chapter 5A (Consent to sterilisation of child with impairment).

(ha) giving approvals under chapter 5B for the use by a relevant
service provider of a restrictive practice in relation to an adult to
whom the chapter applies, and reviewing the approvals;

® registering an order made in another jurisdiction under a
provision, Act or law prescribed under a regulation for section
167;
0] reviewing a matter in which a decision has been made by the
registrar.
(2) The tribunal also has the other functions given to it by another Act.
Note—

See for example the Disability Services Act 2006, sections 123ZK(8) and
123ZN(5).

3) In this section—

attorney means an attorney under an enduring document or a statutory
health attorney. (note added)

Issue for consideration

15.13  The functions of the Tribunal, which are generally broader than those of
the equivalent Tribunals in the other Australian jurisdictions, are generally
protective or supervisory in nature. The Commission is not aware of any

11 . . . . . .
However, the Act does not appear to provide a corresponding power to give effect to this function. This issue

is considered at [12.149]-[12.157] in vol 1 of this Discussion Paper.
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additional functions that might be given to the Tribunal. However, the
Commission welcomes submissions on the appropriateness of the Tribunal’s
functions.

15-1 Are the functions of the Tribunal, as provided for by section 82 of
the Guardianship and Administration Act 2000 (QIld), appropriate to
enable the Tribunal to perform the roles of protecting the rights and
interests of adults with impaired capacity?

THE TRIBUNAL'S POWERS

15.14 The Tribunal has the powers given under the Guardianship and
Administration Act 2000 (QId) or under any other Act.”> These include broad
and specific powers to give effect to the Tribunal’'s general functions mentioned
in section 82 of the Act.'®* The Tribunal also has power to do ‘all things

necessary or convenient to be done to perform the tribunal’s functions’.**

15.15 The substantive powers that are conferred under the Guardianship and
Administration Act 2000 (QId) will be largely unaffected by the conferral of
jurisdiction in guardianship proceedings on QCAT. These substantive powers
and, if relevant, any significant changes made to them under the QCAT
Amendment Act, are discussed below.

15.16 The Tribunal also has various procedural powers, which enable it to
make particular orders about the conduct of Tribunal proceedings. These
procedural powers are discussed in Chapter 16 of this Discussion Paper.

The power to appoint a guardian or an administrator and to review the
appointment*®

The law in Queensland

15.17 As mentioned above, the Tribunal has exclusive jurisdiction for the
appointment of guardians and administrators for adults,*® subject to the
exercise of the Tribunal's powers by the Supreme or District Court, to make,

12
Guardianship and Administration Act 2000 (QId) s 83. The Tribunal is also given power under s 109A of the

Powers of Attorney Act 1998 (QIld) and ss 123ZK(8), 123 ZN(5)(b) of the Disability Services Act 2006 (QId) .

13 . . - . .
Guardianship and Administration Act 2000 (QId) s 82 is set out at [15.12] above.

14
Guardianship and Administration Act 2000 (QIld) s 83(2).

15 . . L . . . .
The appointment of guardians and administrators and the review of an appointment are discussed in Chapter

5 of this Discussion Paper.

16
Guardianship and Administration Act 2000 (QId) s 84(1).
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change or revoke the appointment of a guardian or administrator in particular
civil proceedings.*’

15.18 Section 12 of the Act provides that the Tribunal may, by order, appoint
a guardian for a personal matter or an administrator for a financial matter, on

terms it considers appropriate, if:*®
. the adult has impaired capacity for the matter;
. there is a need for a decision in relation to the matter or the adult is likely

to do something in relation to the matter that involves, or is likely to
involve, unreasonable risk to the adult’s health, welfare or property; and

. without an appointment:
- the adult’'s needs will not be adequately met; or
- the adult’s interests will not be adequately protected.

15.19  The Tribunal also has power under section 31 of the Act to review the
appointment of a guardian or an administrator.’® The Tribunal must revoke its
order making the appointment unless it is satisfied it would make an
appointment if a new application for an order were to be made.?® If the Tribunal
is satisfied that the appointment should continue, it may continue its order
making the appointment with no change or, alternatively, change the
appointment order.?* However, the Tribunal may remove an appointee only if
the Tribunal considers that the appointee is no longer competent or that another
person is more appropriate for appointment.??

17 . . L . . L
Guardianship and Administration Act 2000 (QId) s 245 provides that the Supreme Court or the District Court

may exercise the Tribunal's powers in relation to the appointment of a guardian or administrator for an adult if
the Court sanctions a settlement between an adult and another person or orders payment to an adult by
another person in a civil proceeding and the Court considers the adult has impaired capacity for a matter.
See Willett v Futcher (2005) 221 CLR 627, [28]. Section 245 is considered in Chapter 23 of this Discussion
Paper.

18
The appointment of guardians and administrators is discussed in Chapters 5 of this Discussion Paper. The

Tribunal may make the order on its own initiative or on the application of the adult, the adult guardian or an
interested person: Guardianship and Administration Act 2000 (QId) s 12(3).

19 . . . - s . s .
The review of the appointment of a guardian or an administrator is discussed in Chapter 5 of this Discussion

Paper.

20 . . - ) ) . .
Guardianship and Administration Act 2000 (QIld) s 31(2). Section 12 empowers the Tribunal to appoint a

guardian or an administrator for an adult for a matter. The Tribunal may make an appointment order only if it
is satisfied that each of the three grounds set out in s 12(1) of the Guardianship and Administration Act 2000
(QId) is established.

21 Guardianship and Administration Act 2000 (QId) s 31(3). The order may be changed, for example, by

changing the terms of the appointment, making an additional appointment or replacing an existing appointee.

22
Guardianship and Administration Act 2000 (QId) s 31(4).
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The law in other jurisdictions

15.20 The legislation in the other jurisdictions provides for the appointment of
a guardian or an administrator.>®> Generally, these jurisdictions also provide for
the review of an appointment.?*

The power to make declarations about capacity
The law in Queensland

15.21 Section 146 of the Guardianship and Administration Act 2000 (QId)
empowers the Tribunal to make a declaration about the capacity of an adult,
guardian, administrator, attorney under a power of attorney, attorney under an
advance health directive or a statutory health attorney, for a matter.” This is an
important power because decision-making capacity is a threshold issue under
the guardianship legislation.?® The Tribunal may appoint a guardian or an
administrator for an adult only if the adult has impaired capacity for the matter;
and an adult may execute an enduring power of attorney or advance heath
directive only if he or she has capacity. Additionally, the loss of capacity by a
formally appointed substitute decision-maker for an adult may affect his or her
ability to continue in the role.

15.22  An application for such a declaration may be made on the Tribunal's
own initiative or by the person who is the subject of the application or another
interested person.?’

15.23  When the Tribunal decides a matter in a hearing, it must ensure, as far
as practicable, that it has all the relevant evidence.?® In assessing the capacity

23
Guardianship and Management of Property Act 1991 (ACT) ss 7, 8; Guardianship Act 1987 (NSW) ss 14,

25E; Adult Guardianship Act (NT) ss 15, 16; Guardianship and Administration Act 1993 (SA) ss 25, 29;
Guardianship and Administration Act 1995 (Tas) ss 20, 51; Guardianship and Administration Act 1986 (Vic)
ss 22, 46; Guardianship and Administration Act 1990 (WA) ss 43, 64.

24 . . . .
Guardianship and Management of Property Act 1991 (ACT) s 19; Guardianship Act 1987 (NSW) ss 25, 25N;

Adult Guardianship Act (NT) s 23; Guardianship and Administration Act 1993 (SA) s 57; Guardianship and
Administration Act 1995 (Tas) s 67; Guardianship and Administration Act 1986 (Vic) s 61; Guardianship and
Administration Act 1990 (WA) ss 84—86.

25 ) . . ,
In this section, a ‘power of attorney’ means a general power of attorney made under the Powers of Attorney

Act 1998, an enduring power of attorney or a power of attorney made otherwise than under the Powers of
Attorney Act 1998, whether before or after its commencement: Guardianship and Administration Act 2000
(Qld) s 146(4).

26 . .
‘Capacity’, for a person, for a matter, means the person is capable of:
. understanding the nature and effect of decisions about the matter;
. freely and voluntarily making decisions about the matter; and

. communicating the decisions in some way: Guardianship and Administration Act 2000 (QId) sch 4.

27 . . L . . . .
Guardianship and Administration Act 2000 (QId) s 146(2). Note also that, in some proceedings, the Tribunal

may be required to make a finding on the evidence about an adult’s decision-making capacity even though a
formal declaration has not been made.
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of an adult, the Tribunal generally receives evidence from a health provider for
the adult.?® It may also receive evidence from other sources, such as the
adult’s carers or family. The Tribunal must weigh up all the relevant evidence
and make its own determination about the adult's capacity.*

15.24  Section 147 of the Guardianship and Administration Act 2000 (QId)
deals with the effect, in certain legal proceedings, of a declaration about
whether a person had capacity to enter into a contract. It provides that such a
declaration is, in a subsequent proceeding in which the validity of a contract is
in issue, evidence about the person’s capacity.

The law in other jurisdictions

15.25 The guardianship legislation in only two other jurisdictions confers a
specific power on a Tribunal to make a declaration in relation to capacity.

15.26 In the ACT and Western Australia, the power to make a declaration is
narrower than the power conferred on the Tribunal under section 146 of the
Guardianship and Administration Act 2000 (Qld).

15.27 In the ACT, the ACT Civil and Administrative Tribunal ‘(ACAT’) may, on
application, declare that the principal of an enduring power of attorney has
impaired decision-making capacity. ACAT may stipulate whether such impaired
capacity is general or relates only to a property matter, personal care matter or
health care matter.®

15.28 The Western Australian legislation empowers the State Administrative
Tribunal to declare, on application of the donee of a power of attorney, that the
donor of the power does not have legal capacity.®?

28
Guardianship and Administration Act 2000 (QId) s 130(1). Note that s 146(3) specifically requires the

Tribunal, when deciding whether an individual is capable of communicating decisions in some way, to
investigate the use of all reasonable ways of facilitating communication, including for example, symbol boards
or signing.

29 Guardianship and Administration Regulation 2000 (Qld) ss 3(2) 4(2), 6(2). The minimum standard
documentation required by the Tribunal prior to listing certain types of applications for hearing includes ‘a
report by medical and related health professional/s other than the applicant, or other documentation
describing diagnosis and capacity’: Guardianship and Administration Tribunal, Presidential Direction No 2 of
2002, <http://www.gaat.gld.gov.auffiles/2002 - 2 General.pdf> at 26 October 2009. These applications are:
an application for the appointment a guardian or an administrator; an application for a declaration regarding
an enduring power of attorney; an application for a declaration of capacity; and an application for consent to a
special health matter.

30
See eg XYZ v State Trustees Ltd [2006] VSC 444.

31 . .
Guardianship and Management of Property Act 1991 (ACT) s 65.

32
Guardianship and Administration Act 1990 (WA) s 106. Note also s 111 of the Act, which empowers the

Tribunal to make declaration about an adult’'s capacity to vote.
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The power to make a declaration, order or recommendation, or give

directions or advice

The law in Queensland

15.29  Section 138 of the Guardianship and Administration Act 2000 (Qld)
provides that, once an application about a matter has been made to the
Tribunal, the Tribunal may give advice or directions about the matter it
considers appropriate, or make recommendations it considers appropriate

about action an active party should take. It provides:

138

1)

)

®3)

(4)

(6)

Advice, directions and recommendations

Once an application about a matter has been made to the tribunal, the
tribunal may—

@) give advice or directions about the matter it considers
appropriate; or

(b) make recommendations it considers appropriate about action
an active party should take.

Note—

For disobeying a direction of the tribunal, see section 143(d).

If the tribunal gives advice or a direction or makes a recommendation, it
may also—

@ continue with the application; or
(b) adjourn the application.

The tribunal may also give leave for an active party to apply to the
tribunal for directions about implementing the recommendation.

A guardian, administrator or attorney who acts under the tribunal’s
advice, directions or recommendations is taken to have complied with
this Act or the Powers of Attorney Act 1998 unless the person
knowingly gave the tribunal false or misleading information relevant to
the tribunal’s advice, directions or recommendations.

In this section—

attorney means—

@ an attorney under a power of attorney; or

(b) an attorney under an advance health directive; or

(c) a statutory health attorney.
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power of attorney means—

@) a general power of attorney made under the Powers of
Attorney Act 1998; or

(b) an enduring power of attorney; or

(c) a power of attorney made otherwise than under the Powers of
Attorney Act 1998, whether before or after its commencement.

15.30 Section 138(4) provides that a guardian, administrator or attorney who
acts under the Tribunal's advice, directions or recommendations is taken to
have complied with the Guardianship and Administration Act 2000 (QIld) or the
Powers of Attorney Act 1998 (QId), as the case may be, unless the person
knowingly gave the Tribunal false information relevant to the advice, directions
or recommendations.

15.31  Section 138AA of the Guardianship and Administration Act 2000 (QId)
also empowers the Tribunal, at any hearing of a proceeding relating to an adult,
to give limited directions to an adult’s former attorney. The directions must be
necessary because of the ending of the person’s appointment as attorney for
the matter and relate only to a matter for which the person was appointed as the
attorney immediately before the appointment ended.*®

15.32 The Act also provides that it is an offence for a person to disobey a
lawful order or direction of the Tribunal.®*

15.33 In Re WFM,* the Tribunal specifically considered the extent of its
power to give directions to a guardian or an administrator. The Tribunal held
that, at the time of the appointment of a guardian or an administrator, or on the
review of an appointment,® as well as on a specific application for directions, >’
it may impose restrictions on, or give instructions to, a guardian or administrator
which may extend to directing a substantive course of action for the decision-

33 . . . - . . .
Section 32B of the Guardianship and Administration Act 2000 (QId) also gives the Tribunal power to make
similar directions to a former guardian or administrator.

34
Guardianship and Administration Act 2000 (QId) s 143(d). Section 143(d) will be omitted when the
Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId)
commences: Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009
(QId) s 1461. Section 213(1) of the Queensland Civil and Administrative Tribunal Act 2009 (QId) will provide
for a similar offence. That section has not yet commenced.

35
[2006] QGAAT 54.

36 . . . - . )
Section 12(2) of the Guardianship and Administration Act 2000 (QIld) empowers the Tribunal to make an
appointment on ‘terms considered appropriate by the tribunal’. Section 31(3)(b) of the Act also empowers the
Tribunal, on a review of an appointment, to change the terms of an appointment or make a new appointment.

37

Section 115 of the Guardianship and Administration Act 2000 (QId) provides that an application may be made
by the adult concerned or another interested person to GAAT for a declaration, order, direction,
recommendation or advice in relation to an adult about something in, or related to, that Act or the Powers of
Attorney Act 1998 (QIld). See also s 41 of the Act which provides that, if the Adult Guardian has been unable
to resolve a dispute between a guardian, administrator or attorney for an adult, the Adult Guardian, guardian,
administrator or attorney may apply to the Tribunal for directions.
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maker.®® The Tribunal also held that its power to give directions extends to
‘how a decision maker should exercise its powers, and to how a matter for
which a decision maker has been appointed should be decided’.*

The law in other jurisdictions

15.34 In most jurisdictions, the Tribunal (or its equivalent) may, on
application, give either advice or directions to a guardian as to the exercise of
his or her functions and powers.*® Advice or directions may also be given to an
administrator in several jurisdictions.**

15.35 In Victoria, the legislation does not empower the Victorian Civil and
Administrative Tribunal (‘VCAT’) to provide advice or directions generally to
appointed guardians or administrators. However, VCAT may give directions or
an advisory opinion to an enduring guardian in respect of any matter, either on
application of an enduring guardian or on its own initiative.*?

15.36 The Victorian legislation also makes provision for VCAT to give
directions in relation to the medical treatment of a patient. On application of
either the person responsible for the patient or a person who has a special
interest in the patient (including a registered practitioner), the Tribunal may
make any orders or give directions it considers necessary to resolve any conflict
between persons relating to the best interests of a patient.*?

The power to make an interim order
The law in Queensland

15.37  Section 129 of the Guardianship and Administration Act 2000 (QIld)
confers on the Tribunal a general power to make an interim order in a
proceeding.** The wording of section 129 generally refers to an interim order

38
Re WFM [2006] QGAAT 54, [33].

39
Ibid.

40
Guardianship and Management of Property Act 1991 (ACT) ss 16, 17; Guardianship Act 1987 (NSW) s 28;
Adult Guardianship Act (NT) s 11(2)(d); Guardianship and Administration Act 1993 (SA) s 74; Guardianship
and Administration Act 1995 (Tas) s 31; Guardianship and Administration Act 1990 (WA) s 47.

41
Guardianship and Management of Property Act 1991 (ACT) s 18; Guardianship and Administration Act 1993
(SA) s 74; Guardianship and Administration Act 1995 (Tas) s 61; Guardianship and Administration Act 1990
(WA) s 74.

42
Guardianship and Administration Act 1986 (Vic) s 35E. An ‘enduring guardian’ means a person appointed as
an enduring guardian under the Act: Guardianship and Administration Act 1986 (Vic) s 3.

43 . . - . .
Guardianship and Administration Act 1986 (Vic) s 42V.

44

Section 129 does not apply to applications made in relation to ch 5A (Consent to the sterilisation of child with
impairment): Guardianship and Administration Act 2000 (QId) s 80E (1)—(2).

Section 80ZR of the Act empowers GAAT to make interim orders in relation to restrictive practices
applications.
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being made in ‘the proceeding’. However, in practice, interim orders are made
in relation to proceedings on applications for guardianship or administration.*

15.38

Section 129 provides:

129 Interim order

(1) This section applies if the tribunal is satisfied, on reasonable grounds,
there is an immediate risk of harm to the health, welfare or property of
the adult concerned in an application, including because of the risk of
abuse, exploitation or neglect of, or self-neglect by, the adult.

(2) The tribunal may make an interim order in the proceeding without
hearing and deciding the proceeding or otherwise complying with the
requirements of this Act, including section 118.%°

3) An interim order may not include consent to special health care.

4) An interim order has effect for the period specified in the order.

(5) The maximum period that may be specified in an interim order is 3
months.

(6) An interim order may be renewed, but only if the tribunal is satisfied
there are exceptional circumstances justifying the renewal.

@) In this section—

tribunal means the tribunal constituted by the president, a deputy
president, a legal member or the registrar.*’ (notes added)

45

46

47

Section 243 of the Act also provides that if there are Supreme Court proceedings about an adult’s enduring
document or attorneys under an enduring document, GAAT may appoint a guardian or an administrator for
the adult, on an interim basis, until the proceeding is resolved. Chapter 3 of the Guardianship and
Administration Act 2000 (Qld) applies to the appointment of a guardian or an administrator under s 243:
Guardianship and Administration Act 2000 (QId) s 244. There are no restrictions or time limits on an interim
order made under s 243.

A written request for an interim order must accompany or follow submission of a full application for
guardianship or administration: Guardianship and Administration Tribunal, Request for an Interim Order,
<http://www.gaat.qgld.gov.au/files/Statutory Declaration for Interim_Orders.doc> at 26 October 2009. The
request must be made in the form of a Statutory Declaration. See also Guardianship and Administration
Tribunal, Presidential Direction No 3 of 2007 <http://www.gaat.qld.gov.au/files/2007 - 3 Interim_Orders.pdf>
at 30 October 2009.

In 2007-08, the Tribunal made 69 interim guardianship orders. As at 30 June 2008, those orders were
current for 9 adults with hearings pending. The Tribunal also made 91 interim administration orders. As at 30
June 2008, those orders were current for 16 adults with hearings pending: Guardianship and Administration
Tribunal, Annual Report 2007—-2008 (2008) 42.

Guardianship and Administration Act 2000 (QId) s 118 generally requires the Tribunal to notify certain persons
about the hearing of an application before the Tribunal.

Note that when the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act
2009 (QId) commences, s 1453 of that Act will omit s 129(7) of the Guardianship and Administration Act 2000
(QId) and insert a new s 129(7) which provides:

@) To exercise jurisdiction under subsection (6), the tribunal must be constituted
by a legal member.
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15.39  Section 129(1) of the Act provides that an interim order may be made
in a Tribunal proceeding if the Tribunal is satisfied on reasonable grounds that
there is an immediate risk of harm to the health, welfare or property of the adult
concerned in the application including because of the risk of abuse, exploitation
or neglect (including self-neglect) of the adult. This subsection was amended in
2007 to insert the wording of the current test for making an interim order.*®

15.40 Section 129(2) provides that the Tribunal may make an interim order in
a proceeding without hearing and deciding the proceeding and without
complying with other re%uirements under the Act (including the general
notification requirements).*

1541  Section 129(3) provides that an interim order cannot be made for
consent to special health care.

15.42  Section 129(4) specifies that an interim order has effect for the period
specified in the order. Section 129(5) states that the maximum period for which
an interim order may be made is three months. When the Act commenced in
2000, the maximum period that could be specified in an interim order was 28
days.® In 2003, the Act was amended to remove the 28 day cap on interim
orders and to limit the combined period for which an interim order may be made
to six months.®* The Explanatory Notes to the amending Act explained that:*?

Under section 129 of the GAA, if the Tribunal is satisfied that urgent action is
required, it may make an interim order without a hearing. Under this section,
the maximum period for the interim order is 28 days. The GAA currently does
not have a combined maximum period for interim orders so that interim orders
can be renewed month after month. The Bill amends section 129 to limit the
combined period of interim orders in a particular matter to six months. This
means that the adult and other interested parties are assured that the Tribunal
will commence hearing a matter within six months of an interim order/s being
made.

However, the Bill removes the requirement that each interim order be a
maximum 28 days. A 28 day limit makes the current renewal process
cumbersome and wastes the resources of the Tribunal and the interim

48
Justice and Other Legislation Amendment Act 2007 (QId) s 78. The Explanatory Notes to that Act explained

that this amendment was consistent with the recommendation made by the Queensland Law Reform
Commission in its original 1996 report, that the power to make interim orders should be conferred on the
Tribunal when an adult with impaired capacity may be vulnerable to exploitation, neglect or abuse and, as a
result there may be an immediate risk to the person’s health or welfare: Explanatory Notes, Justice and Other
Legislation Amendment Bill 2007 (QId) 18-19. Section 129(1) had previously provided that, if the Tribunal is
satisfied that urgent action is required, the Tribunal may make an interim order in a proceeding without
hearing and deciding the proceeding or otherwise complying with the requirements of the Guardianship and
Administration Act 2000 (QId) (such as being given notice of the hearing under s 118).

49 . . - . . ) .
Note also that s 131 of the Guardianship and Administration Act 2000 (QId) permits the Tribunal, in urgent or

special circumstances, to proceed to decide a matter on the information before it without receiving further
information.

50 . . - . -
See Guardianship and Administration Act 2000 (QId) s 129(4), as originally enacted.

51 . . - .
Guardianship and Administration Act and Other Acts Amendment Act 2003 (QId) s 27(1).

52
Explanatory Notes, Guardianship and Administration and Other Acts Amendment Bill 2003 (Qld) 4.
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administrator as the matter has to be revisited on an interim basis every month.
Orders have to be registered and fees paid to the Registrar of Titles every time
an interim order is extended if it involves land.

15.43 The Act was amended in 2007 to shorten the maximum period for
which an interim order may be made to three months and to provide a power to
renew the order in exceptional circumstances.>® The Explanatory Notes to the
amending Act explained that:**

The amendment to section 129 also provides that the maximum duration that
may be specified in an interim order is 3 months, this being reduced from 6
months. However, the tribunal may renew the interim order but only if
exceptional circumstances exist. The QLRC Report recommended that the
maximum period stated on an interim order should be 10 days with an ability to
renew an interim order. The time period for interim orders should be reduced
so that the management of an adult's affairs is not left uncertain for any
unreasonable period of time. A reduction in the period of time for interim orders
would result in less disruption to the adult’s life and to the lives of members of
the adult’s existing support network. Currently, interim orders are made ex-
parte based on information provided by the applicant with limited inquiries made
by the tribunal given the time restraints. There is a possibility that after a final
hearing, the tribunal may determine that the adult has capacity and during that
6 month period the adult has been unable to make decisions for him or herself,
unable to access his or her money to pay for legal representation or choose
who he or she interacts with or where he or she may live. A reduction in the
period of time for an interim order is consistent with the least restrictive principle
of the Act.

15.44  Section 129(6) provides that an interim order may be renewed but only
if there are exceptional circumstances justifying the renewal. As noted above,
this power was conferred by the 2007 amendment of the Act.

15.45 Presidential Direction No 3 of 2007 deals with interim orders made
under section 129.°° It provides:

1. Introduction

The Guardianship & Administration Tribunal is required to follow
principles of natural justice and procedural fairness in exercising its
powers when making an order in a proceeding. In limited
circumstances, the Tribunal may displace these principles by issuing an
interim order; however these orders are only issued in accordance with
stringent guidelines and a strict set of criteria.

2. Interim Order: Protecting and Maintaining the Best Interests of the Adult
Section 129 (1) of the Guardianship and Administration Act 2000 (Act)

provides if the Tribunal is satisfied on reasonable grounds there is an
immediate risk of harm to the health, welfare or property of the adult

53 ) —

Justice and Other Legislation Amendment Act 2007 (QId) s 78(2).
54 . L .

Explanatory Notes, Justice and Other Legislation Amendment Bill 2007 (QIld) 19.
55

Guardianship and Administration Tribunal, Presidential Direction No 3 of 2007 <http://www.gaat.gld.gov.au/
files/2007 - 3 Interim_Orders.pdf> at 30 October 2009.
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concerned (including because of the risk of abuse, exploitation or
neglect of or self neglect by the adult), it may make an interim order.
This section also allows the Tribunal to hear and decide the proceeding
without otherwise complying with the requirements of the Act, including
s.118 (advising persons concerned of hearing). This is a measure for
the protection of adult, and the period for an interim order may initially
be up to 3 months. The interim order may only be renewed if the
Tribunal is satisfied that there are exceptional circumstances justifying
the renewal. An interim order may not include consent to special health
care.

Interim Order: Risk and Dispensing with the Need for Hearing in the
Best Interests of the Adult

Only the President, Deputy President, legal member or the Registrar
may make an interim order. Prior to making an interim order, the
Tribunal has to be satisfied that on reasonable grounds, there is some
evidence of incapacity and the adult appears to be at imminent risk.
This notion of risk is grounded on the particular factual circumstances
of a case. The risk needs to be immediate, and the Tribunal must be
satisfied on the balance of probabilities that harm would result.

Examples of cases where action may be required include:
The adult has been physically injured or harmed or the likelihood of

injury or harm is imminent or inevitable. Harm may include physical or
emotional abuse; and/or mental harm;

o Allegations of abuse to the adult have been made;

. The adult is at risk from neglect or self neglect;

. The adult’s property is at immediate risk;

. The provision of services for the adult is at immediate risk.

The Scope of an Interim Order

In cases where there is an immediate and acute need to protect the
adult, the Tribunal will make only those orders which are necessary.
These orders will remain in operation until the actual hearing.

Evidence Required in Support of an Application

. Evidence from health professionals about the adult's
incapacity.

. Evidence by applicant setting out:

. Nature of the immediate risk;

. Whether other options/strategies have been tried;

o Parties who have been consulted; or

o Why parties have not been or should not be consulted.
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Upon further inquiries a statutory declaration may be requested from the
applicant.

The law in other jurisdictions

1546 In the ACT, the Administrative and Civil Administrative Tribunal
(‘ACAT’) has general power to make an interim order on the grounds of
disadvantage or harm.®® The Act provides that ACAT may make any order ‘it
considers appropriate to protect the position of the party that applied for the
order’.

15.47  An interim order remains in force for 12 weeks or until the Tribunal
orders otherwise or makes an order at a hearing to which the interim order
relates.®” An order may be extended for a further 14 days.>®

15.48 In New South Wales, South Australia and Tasmania, the legislation
provides for interim guardianship and administration orders.>® In New South
Wales, a temporary guardianship order can be made for up to three months,
and may be renewed only once.®® In New South Wales, an interim financial
management order may be made for up to six months.®*

15.49 The legislation in the Northern Territory empowers the Local Court, if it
considers that the circumstances of the adult are such that a hearing should be
held without unreasonable delay, to make a temporary guardianship order.®
Such an order may continue in force for a maximum of 90 days.®

15.50 In South Australia, if the Guardianship Board is satisfied that urgent
action is required, the Board, as a matter of urgency, may make a guardianship
or administration order with effect for up to 21 days.*

15.51 In Tasmania, if the Guardianship and Administration Board considers it
proper to do so, by reason of urgency, the Board may make any order
considered appropriate in the circumstances.®® If the adult is not the subject of
a current guardianship or administration order, the Board may appoint the

56 ACT Civil and Administrative Tribunal Act 2008 (ACT) s 53.

57 ACT Civil and Administrative Tribunal Act 2008 (ACT) s 53(3).

58 ACT Civil and Administrative Tribunal Act 2008 (ACT) s 53(4)(c).

59 Guardianship Act 1987 (NSW) ss 14, 16(1)(b), 25H; Guardianship and Administration Act 1993 (SA) s 14;
Guardianship and Administration Act 1995 (Tas) s 73.

60 Guardianship Act 1987 (NSW) s 18(2)—(3).

61 Guardianship Act 1987 (NSW) s 25H.

62 Adult Guardianship Act (NT) ss 15(2)(c), 19.

63 Adult Guardianship Act (NT) s 19(5).

64 Guardianship and Administration Act 1993 (SA) s 14(7).

65

Guardianship and Administration Act 1995 (Tas) s 65(1)—(2).
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Public Guardian as guardian or the Public Trustee as administrator for the adult.
Such an order may remain in effect for up to 28 days, and may be renewed
once only.®®

15.52  Additionally, where the Board adjourns the hearing of an application for
guardianship or administration and it considers there may be grounds for
making a guardianship or administration order for a person, it may make an
interim order, effective for the period of the adjournment or subsequent
adjournment, appointing the Public Guardian as the person’s guardian or the
Public Trustee as the person’s administrator.®’

15.53 The Victorian Civil and Administrative Tribunal (‘VCAT’) may make
temporary orders appointing aBpIenary (or full) guardian or an administrator, on
the application of any person.®® An order may be made for a maximum period
of 21 days and may be renewed once.®®

15.54 In making a temporary guardianship order, VCAT must be satisfied the
person in respect of whom the application has been made has a disability, is
unable to make reasonable judgments relating to his or her personal
circumstance and is in need of a guardian.”® Similarly, in making a temporary
administration order, VCAT must be satisfied the person has a disability, is
unable to make reasonable judgments relating to his or her estate by reason of
that disability, and is in need of an administrator.”

15,55 Persons eligible to be appointed guardians or administrators are
eligible for appointment as temporary guardians or administrators. "2

15.56 The Western Australian legislation provides for the exercise of powers
by the Tribunal in situations of emergency.”® If the State Administrative Tribunal
considers that a person may be in need of an administrator and that it is
necessary to make immediate provision for the protection of that person’s
estate, the Tribunal may exercise any of the powers conferred on it to ensure
the estate’s protection.

66
Guardianship and Administration Act 1995 (Tas) s 65(1), (5).

67
Guardianship and Administration Act 1995 (Tas) s 73A.

68 . . - . ;

Guardianship and Administration Act 1986 (Vic) ss 32, 33, 59, 60.

69 . . - . ;

Guardianship and Administration Act 1986 (Vic) ss 33(2), 60(2).

70 . . - . .

Guardianship and Administration Act 1986 (Vic) s 33(1).

71
Guardianship and Administration Act 1986 (Vic) s 60(1)(a)(i)—(ii). See also s 60(1)(b) for the Tribunal’'s power
to appoint a temporary administrator for a person not resident in Victoria.

72 . . . ) ) S
Guardianship and Administration Act 1986 (Vic) ss 33(2), 60(2). However, note the limitation on the
appointment as administrator of the State Trustee in relation to persons not resident in Victoria: Guardianship
and Administration Act 1986 (Vic) s 60(1)(b).

73

Guardianship and Administration Act 1990 (WA) s 65.
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The power to issue a warrant for the Adult Guardian to enter a place and
remove an adult

The law in Queensland

15.57 If the Adult Guardian considers that there are reasonable grounds for
suspecting that there is ‘an immediate risk of harm, because of neglect
(including self neglect), exploitation or abuse,” to an adult with impaired
capacity, the Adult Guardian may apply to the Tribunal for a warrant to enter a
place and to remove the adult.”* Such an application must be sworn and state
the grounds on which the warrant is sought.”” The Tribunal may refuse to
consider the application until the Adult Guardian gives the Tribunal all the
information the Tribunal requires about the application in the way the Tribunal
requires. "

15.58 Section 149 of the Guardianship and Administration Act 2000 (QId)
provides for the Tribunal, if it is satisfied there are reasonable grounds for
suspecting there is an immediate risk of harm, because of neglect (including
self neglect), exploitation or abuse, to an adult, to issue a warrant to authorise
the Adult Guardian, with necessary and reasonable help and force, to enter a
place and remove an adult. It provides:

149 Issue of entry and removal warrant

Q) The tribunal may issue a warrant only if the tribunal is satisfied there
are reasonable grounds for suspecting there is an immediate risk of
harm, because of neglect (including self neglect), exploitation or abuse,
to an adult with impaired capacity for a matter.

(2) The warrant must state—
€) that the adult guardian may, with necessary and reasonable
help and force, enter the place, and any other place necessary

for entry, and remove the adult; and

(b) that the adult guardian may ask a police officer to help in the
exercise of the adult guardian’s powers under the warrant; and

(c) the hours of the day or night when the place may be entered;
and

(d) the date, within 14 days after the warrant’s issue, the warrant
ends.

74
Guardianship and Administration Act 2000 (QId) s 197. The Adult Guardian’s power to apply for an entry and
removal warrant is discussed in Chapter 18 of this Discussion Paper.

75 . . - .
Guardianship and Administration Act 2000 (QId) s 148(1).

76

Guardianship and Administration Act 2000 (QId) s 148(3). For example, the Tribunal may require that
additional information supporting the application be given by statutory declaration.
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15.59 The Tribunal may issue a warrant without notice of the application
having been given to the adult or any other person.”” This provision recognises
the need to provide for urgent action to be taken where an adult may be at
immediate risk of harm.

15.60 Section 151 of the Guardianship and Administration Act 2000 (QIld)
provides that, as soon as practicable after the adult has been removed under
the warrant, the Adult Guardian must apply to the Tribunal for the orders the
Adult Guardian considers appropriate about the adult's personal welfare, a
power of attorney or advance health directive of the adult, or a guardian,
administrator or attorney of the adult.

The law in other jurisdictions

15.61 The guardianship legislation in several jurisdictions provides a
mechanism to allow for the removal of an adult from any premises.

15.62 In the ACT, the Public Advocate may apply to the ACT Civil and
Administrative Tribunal ((ACAT’) for a warrant for the emergency removal of a
disabled person from a particular place.”

15.63 The President or a judicial officer of ACAT may issue a warrant if
satisfied a guardian has been appointed for the person or grounds exist for the
appointment of a guardian and the person is, as a result of a physical, mental,
psychological or intellectual condition, likely to suffer serious damage to his or
her physical, mental or emotional health if not removed from that place. ACAT
may also issue a warrant if it is satisfied the person is being unlawfully detained
at a particular place.”

15.64 Once issued, a warrant authorises the Public Advocate, with the
assistance of police officers if required, to use ‘necessary and reasonable force’
to enter the place and remove the person.®

77 . . L . L
Guardianship and Administration Act 2000 (QId) ss 116 and 118 do not apply to an application for an entry

and removal warrant: Guardianship and Administration Act 2000 (QId) s 148(2). Section 116 sets out the
general requirements for making an application under the Act. These include that the application must be
made in writing and filed with the Tribunal. It must also include information about the applicant, the adult, any
family or primary carer of the adult and all current guardians, administrators and attorneys for the adult.
Section 1448 of the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act
2009 (QId) repeals s 116 of the Guardianship and Administration Act 2000 (QId). Instead, new application
procedures are provided for under the Queensland Civil and Administrative Tribunal Act 2009 (QId):
Queensland Civil and Administrative Tribunal Act 2009 (QId) s 33, sch 2(4). Section 118 of the Guardianship
and Administration Act 2000 (QIld) generally requires the Tribunal to notify certain persons about the hearing
of an application before the Tribunal.

78 . .
Guardianship and Management of Property Act 1991 (ACT) s 68.

79 . .
Guardianship and Management of Property Act 1991 (ACT) s 68(1).

80
Guardianship and Management of Property Act 1991 (ACT) s 68(1)(b).
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15.65 In New South Wales, the Guardianship Act 1987 (NSW) provides two
avenues for the removal of an adult from any premises.®*

15.66 If an application for a guardianship order in respect of a person has
been made, the Tribunal may, on its own initiative, make an order for the
removal of the person from any premises if it considers it appropriate in the
circumstances of the case.??

15.67 Under such an order, an ‘authorised officer’ or member of the police
force may use ‘all reasonable force’ to enter and search the premises and to
remove the person.®

15.68 Alternatively, the Act also allows an officer or a member of the police
force to apply for the issue of a warrant for the entry, search and removal of a
person from any premises.?* An application may be made if the officer or
member of the police force has reasonable grounds for believing that, in any
premises, there is a person in need of a guardian who is either being unlawfully
detained against his or her will, or is likely to suffer serious damage to his or her
physical, emotional of mental well-being.®*

15.69 A similar provision authorising police officers to enter, search and
remove an adult from any premises exists in Tasmania, although there is no
requirement for the issue of a warrant.®® Section 30 of the Guardianship and
Administration Act 1995 (Tas) provides:

30 Removal of persons to place of safety

Q) If it appears to a police officer that there is reasonable cause to suspect
that a person with a disability who appears to be in need of a
guardian—
€) has been, or is being, ill-treated, neglected or unlawfully

detained against his or her will; or

(b) is likely to suffer serious damage to his or her physical,
emotional or mental health or well-being unless immediate
action is taken—

81 . .
Guardianship Act 1987 (NSW) ss 11-12.

82
Guardianship Act 1987 (NSW) s 11(1)(a).

83
Guardianship Act 1987 (NSW) s 11(1)(b), (2).

84
Guardianship Act 1987 (NSW) s 12(1)—(2).

85 . . S . .
Guardianship Act 1987 (NSW) s 12(1). Note that the application for the issue of a warrant is not made to the
Tribunal.  Application is made to an ‘authorised officer' under the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW): Guardianship Act 1987 (NSW) s 12(1). An authorised officer includes a
Magistrate, Children’s Magistrate, a registrar of the Local Court, or an employee of the Attorney-General's
Department, authorised by the Attorney General for the purpose: Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW) s 3.

86

Guardianship and Administration Act 1995 (Tas) s 30.
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the police officer may enter, if necessary by force, any premises in
which that person is believed to be, and, if thought fit, remove that
person from those premises.

(2) A police officer, in removing a person under subsection (1), is to be
accompanied by a person nominated by the Public Guardian.

3) A person nominated by the Public Guardian must, as soon as
practicable—

) convey the person to a place of safety; and

(b) ensure that an application for guardianship or other appropriate
arrangements are made; and

(c) provide the Board with a written report giving details of the
action that he or she has taken under this section.

15.70 In South Australia, in circumstances where the Guardianship Board
requires a person to undergo a psychiatric or psychological examination as to
his or her mental health and the person either refuses or is incapable of
complying with the request, the Board may issue a warrant allowing for the
removal of the person from any premises to undergo such examination.®’

15.71  The warrant authorises either the Public Advocate, a member of the
police force or a person authorised by the Minister for the purpose, to use only
such force as is reasonably necessary to apprehend the person and take the
person to a psychiatrist, psychologist or medical practitioner nominated by the
Board for examination and assessment.

15.72 The Western Australian legislation does not specifically provide for an
adult's removal from any premises. However, the State Administrative Tribunal
is empowered to issue a warrant authorising a guardian to enter a property for
the purpose of ascertaining whether an adult is in those premises or the
purpose of performing any function in relation to the adult.®® The guardian may
be assisted by such persons as he or she thinks fit, including police.

The power to ratify or approve an exercise of power by an informal decision-
maker

The law in Queensland

15.73  Section 154(1) of the Guardianship and Administration Act 2000 (QId)
empowers the Tribunal to ratify the exercise of power, or approve a proposed
exercise of power, for a matter by an informal decision-maker for an adult with

87
Guardianship and Administration Act 1993 (SA) s 15(1), (3)—(4).

88
Guardianship and Administration Act 1993 (SA) s 15(2).

89
Guardianship and Administration Act 1990 (WA) s 49.
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impaired capacity for the matter.®® In this context, an ‘informal decision—-maker’

is a member of the adult's support network who is not an attorney under an
enduring document, administrator or guardian for the matter.®*

15.74  The Tribunal may ratify or approve the exercise of power for a matter
only if:

. it considers the informal decision-maker proposes to act, or has acted,
honestly and with reasonable diligence;* and

. the matter is not a special personal matter, a health matter or a special
health matter.%®

15.75 Accordingly, the Tribunal’'s power to ratify or approve an exercise of
power is limited to personal matters (other than health matters) and financial
matters.

15.76  If the Tribunal ratifies or approves the exercise of power for an adult for
a matter, the exercise of power is as effective as if the power was exercised by
the adult and the adult had capacity for the matter when the power was or is
exercised. Additionally, the informal decision-maker does not incur any liability,
either to the adult or anyone else, for the exercise of power.”* In these
respects, an informal decision-maker is placed on a similar footing to a formal
substitute decision-maker.%

The law in other jurisdictions

15.77 No other jurisdictions provide for the ratification or approval of an
exercise of power by an informal decision-maker.

90 . . A L . -,
The Tribunal may make the order on its own initiative or on the application of the adult or an informal decision-
maker: Guardianship and Administration Act 2000 (QId) s 154(3).

91
Guardianship and Administration Act 2000 (QId) s 154(5).

92 . . S - . -
The guardianship legislation imposes a similar standard on guardians, administrators and attorneys under
enduring powers of attorney: Guardianship and Administration Act 2000 (QId) s 35; Powers of Attorney Act
1998 (Qld) s 66.

93
Guardianship and Administration Act 2000 (Qld) s 154(2). Special personal matters, health matters and
special health matters are discussed in Chapter 4 of this Discussion Paper.

94 . . - .
Guardianship and Administration Act 2000 (QId) s 154(4).

95

See, in relation to the authority of guardians and administrators: Guardianship and Administration Act 2000
(Qld) s 33. Note that s 77 of the Powers of Attorney Act 1998 (QId) provides that, to the extent that an
enduring document does not state otherwise, an attorney is taken to have the maximum power that could be
given to the attorney by the enduring document. An enduring document includes an enduring power of
attorney. See, in relation to protection from liability for guardians and administrators: Guardianship and
Administration Act 2000 (QId) ss 56, 248. See, in relation to protection from liability for attorneys under an
enduring power of attorney: Guardianship and Administration Act 2000 (QId) s 248; Powers of Attorney Act
1998 (Qld) ss 97-99, 105.
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The power to consent to some types of special health care
The law in Queensland

15.78 The Tribunal has power to consent to some types of special health care
for an adult with impaired capacity for the special health matter.

15.79  ‘Special health care’ is defined in the Guardianship and Administration
Act 2000 (Qld) as health care of the following types:®’

. removal of tissue from the adult while alive for donation to someone else;

. sterilisation of the adult;

. termination of a pregnancy of the adult;

. participation by the adult in special medical research or experimental
health care;

. electroconvulsive therapy or psychosurgery for the adult; and

. prescribed special health care of the adult.

15.80 If a special health matter for an adult is not dealt with by a direction
given by the adult in an advance health directive,®® the Tribunal has power to
consent to special health care for an adult, other than electroconvulsive therapy
or psychosurgery.

15.81 The Tribunal's power to give consent is limited by specific requirements
for each type of special health care. The Tribunal must be satisfied, for
example, that the special health care involves minimal risk to the adult and is
the only reasonably available option.*® In deciding whether to give consent,
the Tribunal must also apply the General Principles and the Health Care
Principle contained in the legislation.***

15.82 In addition, the Tribunal cannot give its consent for certain types of
special health care, namely the removal of tissue from an adult while alive for
donation to another person or the participation by the adult in special medical

96
Guardianship and Administration Act 2000 (QId) ss 68-73. A special health matter for an adult is a matter
relating to special health care of the adult: Guardianship and Administration Act 2000 (QId) sch 2 s 6; Powers
of Attorney Act 1998 (QIld) sch 2 s 6.

97
Guardianship and Administration Act 2000 (QId) sch 2 s 7; Powers of Attorney Act 1998 (QIld) sch 2 s 7.

98
Guardianship and Administration Act 2000 (QId) ss 65(4), 68(1).

99
Guardianship and Administration Act 2000 (QId) ss 65, 68. Electroconvulsive therapy and psychosurgery fall
within the jurisdiction of the Mental Health Review Tribunal: Mental Health Act 2000 (QId) ch 6 pt 6.

100 . . . ) . .
Eg, Guardianship and Administration Act 2000 (QIld) ss 69(1)(a), (d) (Donation of tissue); 70(1)(a), (3)
(Sterilisation); 72(1)(b), (d), (2)(b), (d) (Special medical research or experimental health care).

101

Guardianship and Administration Act 2000 (QId) s 11.
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research or experimental medical treatment, if the adult objects to that special
health care.®

The law in other jurisdictions

15.83 In each of the other jurisdictions, the Tribunal (or its equivalent) has
power to consent to certain types of medical treatment for an adult. The
procedures most commonly requiring the consent of a Tribunal include:

. sterilisation of the adult; 3

. termination of a pregnancy of the adult;*®* and

o removal of tissue from the adult while alive for donation to someone
else.1®

15.84 In some jurisdictions, the legislation also provides that the Tribunal may
not consent to certain types of treatments. For example, similarly to
Queensland, the Tribunal in the ACT is unable to consent to treatment for
electroconvulsive therapy or psychiatric surgery.*®

The power to register a similar order made in another jurisdiction
The law in Queensland

15.85 The Tribunal may register an order made under a law in another
Australian jurisdiction or in New Zealand that is similar to an order made under
the Guardianship and Administration Act 2000 (QId) or the Powers of Attorney

102 Guardianship and Administration Act 2000 (QIld) ss 69(2), 72(3). The effect of an adult’s objection to special

health care is considered in Chapter 14 of this Discussion Paper.

103 . ) _— . .
Guardianship and Management of Property Act 1991 (ACT) ss 2 (definition of ‘prescribed medical

procedure’), 70; Guardianship Act 1987 (NSW) ss (33)(1)(a) (definition of ‘special treatment’), 45;
Guardianship and Administration Act 1993 (SA) ss 3 (definition of ‘prescribed treatment’), 61; Guardianship
and Administration Act 1995 (Tas) ss 3 (definition of ‘special treatment’), 45; Guardianship and Administration
Act 1986 (Vic) ss 3 (definition of ‘special procedure’), 42E; Guardianship and Administration Act 1990 (WA)
s 63. In the Northern Territory, the Court may consent to a medical procedure relating to contraception: Adult
Guardianship Act (NT) s 21(4), (8).

104 Guardianship and Management of Property Act 1991 (ACT) ss 2 (definition of ‘prescribed medical
procedure’), 70; Guardianship Act 1987 (NSW) ss (33)(1)(c) (definition of ‘special treatment’), 45 and
Guardianship Regulation 1995 (NSW) cl 8; Adult Guardianship Act (NT) s 21(4), (8); Guardianship and
Administration Act 1993 (SA) ss 3 (definition of ‘prescribed treatment’), 61; Guardianship and Administration
Act 1995 (Tas) ss 3 (definition of ‘special treatment’), 45; Guardianship and Administration Act 1986 (Vic) ss 3
(definition of ‘special procedure’), 42E.

105
Guardianship and Management of Property Act 1991 (ACT) ss 2 (definition of ‘prescribed medical

procedure’), 70; Guardianship and Administration Act 1995 (Tas) ss 3 (definition of ‘special treatment’), 45;
Guardianship and Administration Act 1986 (Vic) ss 3 (definition of ‘special procedure’), 42E.

106
Guardianship and Management of Property Act 1991 (ACT) ss 2 (definition of ‘prescribed medical

procedure’), 70(4).
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Act 1998 (QId).*®" In this context, an order that has been made in another

jurisdiction is called a ‘registrable order’.*®®

15.86  Generally, applications for the registration of an order made in another
jurisdiction may be dealt with by the Tribunal (constituted by a single member)
on the papers without a formal hearing.**

15.87 As soon as reasonably practicable after registering or taking any
subsequent action under the order, the Tribunal must advise the entity that
made the order about the registration or the action taken.*°

The law in other jurisdictions

15.88 In each of the other jurisdictions, there is provision for the registration
of appointment orders made in another jurisdiction.***

15.89 Despite some differences in the mechanisms for seeking registration of
orders in interstate jurisdictions, most provisions generally provide that:**?

o an interstate order has the same force as if the order had been made
under the local Act; or

. on registration of an interstate order appointing a person as an adult’s
guardian or administrator, the person is taken to be a guardian or an
administrator of the adult, as if the person’s appointment had been made
under the local Act.

107 . . L . . . .
Guardianship and Administration Act 2000 (QId) ss 167, 169. The Tribunal may register the order only if the

original order or a certified copy of the order has been filed in the Tribunal registry: Guardianship and
Administration Regulation 2000 (QId) s 7 sch 1.

108 . . . . . - .
A ‘registrable order’ means an order made under a recognised provision: Guardianship and Administration Act

2000 (QId) s 166. A ‘recognised provision’ means a provision, Act or law prescribed under a regulation for
s 167 of the Act: s 166. Schedule 1 of the Guardianship and Administration Regulation 2000 (QIld) specifies
that the following Acts are prescribed equivalent provisions for s 167 of the Act: Guardianship and
Management of Property Act 1991 (ACT); Guardianship Act 1987 (NSW); Adult Guardianship Act (NT); Aged
and Infirm Persons’ Property Act (NT); Guardianship and Administration Act 1993 (SA); Guardianship and
Administration Act 1995 (Tas); Guardianship and Administration Act 1986 (Vic); Guardianship and
Administration Act 1990 (WA); Protection of Personal and Property Rights Act 1988 (NZ).

109 . . . . . . . L
Guardianship and Administration Tribunal, Presidential Direction No 1 of 2000, <http://www.gaat.gld.gov.au/

files/2000 - 1 Recognition of Order made under another law.pdf> at 26 October 2009. However,
Presidential Direction No 1 of 2000 also provides that a single member Tribunal may direct that a particular
application or matter be set down for hearing by a full Tribunal if the member considers that it would be more
appropriate for the application or matter to be dealt with by way of a hearing.

110
Guardianship and Administration Act 2000 (QId) s 171.

111 . . . .
Guardianship and Management of Property Act 1991 (ACT) s 12; Guardianship Act 1987 (NSW) ss 48A, 48B;

Adult Guardianship Act (NT) s 30; Guardianship and Administration Act 1993 (SA) ss 34, 48; Guardianship
and Administration Act 1995 (Tas) s 81; Guardianship and Administration Act 1986 (Vic) s 63E; Guardianship
and Administration Act 1990 (WA) ss 44A, 83D.

112 . . . . . . . "
Note that in South Australia a different scheme exists in relation to the reciprocal powers of authorities (for

example, the Public Trustee) invested with the custody or administration of the estates of persons who have a
mental incapacity: see Guardianship and Administration Act 1993 (SA) s 48.



The Tribunal’s functions and powers 27

The power to review a decision of the Registrar of the Tribunal

15.90 The Tribunal has power under section 161 of the Guardianship and
Administration Act 2000 (QId) to review a matter in which a decision has been
made by the Registrar of the Tribunal under section 85 of the Act in relation to a
prescribed non-contentious matter.**® These matters include the review of the
appointment of a guardian or an administrator, the making of procedural orders,
(including the adjournment of proceedings) and the ratification or approval of
the exercise of power by an informal decision-maker. However, the Registrar
cannot deal with a matter as a prescribed non-contentious matter if an active
party in the proceeding advises the Registrar of an objection to the matter being
dealt with by the Registrar.***

15.91 However, when QCAT commences operation, the provisions of the
Guardianship and Administration Act 2000 (QId) which provide for the Registrar
to decide prescribed non-contentious matters and for the Tribunal to review a
decision of the Registrar will be repealed.*'® The QCAT Act instead provides
that, if chosen to do so by the President of QCAT, an adjudicator may hear and
decide various matters, including certain non-contentious matters.**®

The power to suspend the operation of all or some of the powers of a
guardian or administrator

15.92  Section 155 of the Guardianship and Administration Act 2000 (QId)
empowers the Tribunal to suspend the operation of all or some of the power of
a guardian or administrator for an adult if the Tribunal suspects, on reasonable
grounds, that the appointed person is not competent.'*” An appointee is not
competent if, for example:**®

113 Guardianship and Administration Act 2000 (QId) ss 160-162, 167. Section 85 of the Act provides that the

Registrar may perform the functions and exercise the powers of the Tribunal in relation to a prescribed non-
contentious matter. The schedule to the Guardianship and Administration Tribunal Rule 2004 (QId) specifies
that the following matters are prescribed non-contentious matters: ss 28 (Periodic review of appointment); 29
(Other review of appointment); 30(1) (Guardian or administrator to update advice about appropriateness and
competence); 31 (Appointment review process); 39(2) (Act together with joint guardians or administrators);
44(3) (Right of guardian or administrator to information); 76(5) (Health providers to give information); 108(6)
(Procedural fairness and access) to the extent of displacing the right to access a document under s 108(3);
118 (Tribunal advises persons concerned of hearing); 122 (Withdrawal by leave); 124 (Representative may be
used with Tribunal's leave); 133 (Tribunal may adjourn proceeding); 136 (Witness fees and expenses); 153
(Records and audit); 154 (Ratification or approval of exercise of power by informal decision maker); 169
(Registration).
114 . ) - . )

Guardianship and Administration Tribunal Rule 2004 (QId) s 2(2).

115 Section 1445 of the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act
2009 (QId) repeals s 85 of the Guardianship and Administration Act 2000 (QId). Section 1465 of the
Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals
ss 160-162 of the Guardianship and Administration Act 2000 (QId).

116 - - . )
Queensland Civil and Administrative Tribunal Act 2009 (QId) s 195.

117 . . - .
Guardianship and Administration Act 2000 (QId) s 155(1).

118
Guardianship and Administration Act 2000 (QId) s 155(2).
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. a relevant interest of the adult has not been, or is not being, adequately
protected; or

. the appointee has neglected the appointee’s duties or abused the
appointee’s powers, whether generally or in relation to a specific power;
or

. the appointee has otherwise contravened the Act.

15.93  During the suspension of the operation of a guardian’s power, the Adult
Guardian is taken to be the guardian for the adult for the exercise of the
suspended power.**® Similarly, during the suspension of the operation of an
administrator’'s power, the Public Trustee is taken to be the administrator for the
adult for the exercise of the suspended power.**

15.94 The Tribunal may make a suspension order in a proceeding without
hearing and deciding the proceeding or otherwise complying with the Act.**
Such an order may be made for up to three months.*??

The power to remove an attorney or to revoke an enduring power of
attorney or advance health directive etc

15.95 The Tribunal has concurrent jurisdiction with the Supreme Court for
matters relating to enduring documents and attorneys appointed under enduring
documents.®® Section 109A of the Powers of Attorney Act 1998 (QId) gives the
Tribunal the same jurisdiction and powers for enduring documents as the
Supreme Court. This includes giving the Tribunal power to decide the validity of
an enduring power of attorney and an advance health directive,*** to declare
that the power under an enduring document has begun,*?® to remove or replace
an attorney and change the terms of an enduring document*?® and to give
directions or advice or make a recommendation, order or declaration about a
matter.*?’

119 Guardianship and Administration Act 2000 (QId) s 155(5).

120 Guardianship and Administration Act 2000 (QId) s 155(6).

121
Guardianship and Administration Act 2000 (QId) s 155(3).

122
Guardianship and Administration Act 2000 (QId) s 155(4).

123
Guardianship and Administration Act 2000 (QId) s 84(2). An enduring document is an enduring power of

attorney or an advance health directive.

124 Powers of Attorney Act 1998 (QId) ss 109A, 113(1).

125
Powers of Attorney Act 1998 (Qld) s 115.

126
Powers of Attorney Act 1998 (Qld) ss 116-117.

127
Powers of Attorney Act 1998 (QId) s 118.
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The power to authorise conflict transactions and approve investments as
authorised investments

15.96  Section 152 of the Guardianship and Administration Act 2000 (QIld)
empowers the Tribunal to:

. authorise conflict transactions, a type of conflict transaction*®® or conflict
transactions generally;*?° and
. approve an investment for an adult as an authorised investment.**

15.97 Section 152 applies in relation to administrators. The Powers of
Attorney Act 1998 (QId) also provides for the Tribunal or the Supreme Court to
authorise an attorney, either generally, or in a specific case, to undertake a
transaction that the attorney is not, or may not, be otherwise authorised to
undertake.'®* Such a transaction may include a conflict transaction.

15.98 The Supreme Court has held that the Tribunal's power to authorise
conflict transactions includes the power to give retrospective authorisation:'3

The proper construction of s 37(1) of the GAA is that the word “only” applies to
the requirement to obtain the authorisation of the Tribunal to a conflict
transaction, but does not make it mandatory for that authorisation to be
obtained prior to entry by the administrator into the conflict transaction. That
does not mean that it will not be a relevant consideration to the Tribunal in
considering whether or not to give the authorisation that the administrator failed
to seek the authorisation prior to entering into the conflict transaction.

128 . . - ) ) . . L
Guardianship and Administration Act 2000 (QId) s 37(2) defines a ‘conflict transaction’ as a transaction in
which there may be conflict, or which results in conflict, between:

. the administrator’s duty to the adul;
. and either:
- the interests of the administrator or a person in a close personal or business relationship
with the administrator; or
- another duty of the administrator.

129
Guardianship and Administration Act 2000 (QId) s 37(1) provides that an administrator for an adult may enter
into a conflict transaction only if the Tribunal authorises the transaction, conflict transactions of that type or
conflict transactions generally. Section 37 is discussed at [6.19]-[16.20] in vol 1 of this Discussion Paper.

130
Generally, if an administrator has been given the power to invest, he or she may invest only in ‘authorised
investments’: Guardianship and Administration Act 2000 (QId) s 51(1)-(2). An authorised investment is an
investment which, if the investment were of trust funds by a trustee, would be an investment by the trustee
exercising a power of investment under the Trusts Act 1973 (QId), pt 3, or an investment approved by the
Tribunal: Guardianship and Administration Act 2000 (QId) sch 4. In relation to authorised investments by
administrators, see [6.12]-[6.14] in vol 1 of this Discussion Paper.

131 ) . .

Powers of Attorney Act 1998 (QId) ss 109A, 118(2). In relation to conflict transactions by attorneys, see
[9.134]-[9.174] in vol 1 of this Discussion Paper.
132

Guardianship and Administration Tribunal v Perpetual Trustees Queensland Ltd [2008] QSC 49, [78], [79], in
relation to conflict transactions made by an administrator. See also Re TAD [2008] QGAAT 76, in which the
Tribunal stated that ‘it follows in the opinion of the Tribunal that an administrator who enters into a conflict
transaction is not in contravention of section 37 until authorisation of the transaction by the Tribunal is refused
or has been rendered futile by subsequent events’: at [125]. The impact of such a finding is potentially wide.
It may, for example, have the effect of giving de facto validity to transactions for which approval has not been
sought.
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15.99 The guardianship legislation does not stipulate factors the Tribunal or
the Court must consider in deciding whether to authorise a conflict transaction.
However, in deciding whether to authorise a conflict transaction, the Tribunal
has taken into account various factors such as the motivation of the
administrator in making the transaction,**® whether the transaction reflected the
adult's known views and wishes™* and whether the transaction would be
detrimental to the adult or the adult’s financial position, having regard to the
extent of the adult’s assets and resources.'®

The power to order a summary of financial accounts to be filed and audited

15.100 On application of the adult or another interested person, or on its own
initiative, the Tribunal may order an adult's administrator or adult’'s attorney
under an enduring power of attorney for a financial matter to file in the Tribunal,
and serve on the applicant, a summary of receipts and expenditure for the adult
or more detailed accounts of dealings and transactions for the adult.**® The
Tribunal may also order that the summary or accounts filed be audited by an
auditor appointed by the Tribunal and that a copy of the auditor’'s report be
given to the Tribunal and the applicant.**’

15.101 An administrator is generally required to submit accounts to the
Tribunal or an examiner approved by the Tribunal at regular intervals.*® There
is no fee charged for the examination of the accounts by the Tribunal.
However, an approved examiner is entitled to charge a fee for this service.**

133 Eg Re CCR [2006] QGAAT 45, [29]-[33].

134
Eg Re CMB [2004] QGAAT 20, [26]; Re FAA [2008] QGAAT 3, [107]-[114]; Cf Re SD [2005] QGAAT 71, [39].

135 Eg Re CMB [2004] QGAAT 20, [26]—[30]; Re JK [2005] QGAAT 58, [64]-[67]; Re FAA [2008] QGAAT 3,
[107]-[114].

136 . . - .
Guardianship and Administration Act 2000 (QId) s 153(1), (3)—(4).

137 Guardianship and Administration Act 2000 (QId) s 153(2)(a). The Tribunal may also make an order about the
payment of the auditor’s costs: Guardianship and Administration Act 2000 (QId) s 153(2)(b).

138 . L . . - - . .
See eg Presidential Direction No 1 of 2003 in relation to the provision of accounts of administration for private

administrators, which provides that accounts of administration are to be provided in an approved form to the
Tribunal (where the value of the adult’s estate excluding the adult’s principal place of residence or a nursing
home bond is under $50 000) or to one of the approved panel of examiners on an annual basis, (where the
value of the adult’s estate excluding the adult’s principal place of residence or nursing home bond is over
$50 000): Guardianship and Administration Tribunal, Presidential Direction No 1 of 2003,
<http://www.gaat.gld.gov.au/files/2003 - 1 Accounts of Administration Private Administrators.pdf> at 26
October 2009. See also Presidential Direction No 1 of 2007 in relation to the provision of accounts of
administration for the Public Trustee and trustee companies under the Trustee Companies Act 1968 (Qld),
which requires these administrators to provide a tribunal briefing report to the Tribunal (where the value of the
adult's estate excluding the adult's principal place of residence is under $300 000) or to the Tribunal's
approved examiner (where the value of the adult’'s estate excluding the adult’s principal place of residence is
over $300 000): Guardianship and Administration Tribunal, Presidential Direction No 1 of 2007,
<http://www.gaat.gld.gov.au/files/2007 - 1 Accounts of Administration The Public Trust Office.pdf> at 26
October 2009.

139 Ibid.
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The power to stay a Tribunal decision pending an appeal

15.102 Section 163 of the Guardianship and Administration Act 2000 (QId)
provides that the Tribunal may, by order, stay a Tribunal decision until an
appeal against the decision has been finally decided.’*® An order staying a
decision may be given on such terms as the Tribunal considers appropriate.***
The Tribunal may also amend or revoke its order staying a Tribunal decision.*?

15.103 Section 242 of the Guardianship and Administration Act 2000 (QIld)
also provides that, if there are Supreme Court proceedings about an adult’s
enduring document or attorneys under an enduring document, the Tribunal
must stay the Tribunal proceeding unless the Supreme Court transfers the
proceeding to the Tribunal.

The power to make an order on the application of a substitute decision-
maker regarding advice, notice or a requirement received from the Adult
Guardian

15.104 Section 179(1) of the Guardianship and Administration Act 2000 (QId)
provides that the Adult Guardian may:**®

. give advice to an attorney, guardian or an administrator;

. by written notice, make an attorney, guardian or administrator subject to
the Adult Guardian’s supervision for a reasonable period if the Adult
Guardian believes, on reasonable grounds, that it is necessary in the
adult’s interests including, for example, because the attorney, guardian
or administrator has contravened the Act or his or her duties, but has not
done so wilfully; and

. require an attorney appointed in relation to financial matters, or an
administrator, to present a plan of management for approval.

15.105 Section 179(2) of the Act provides that an attorney, guardian or
administrator may apply to the Tribunal about the Adult Guardian’s advice,
notice or requirement and the Tribunal may make such order as it considers
appropriate.

140
Guardianship and Administration Act 2000 (QId) s 163(1). Section 163(1) provides that ‘to secure the
effectiveness of an appeal against a tribunal decision, the tribunal making the decision under ch 5A or pt 6 or
7 may, by order, stay the decision’. Section 1466 of the Queensland Civil and Administrative Tribunal
(Jurisdiction Provisions) Amendment Act 2009 (QId) will repeal s 163 of the Guardianship and Administration
Act 2000 (QId). Instead a similar provision is made under s 145(2) of the Queensland Civil and Administrative
Tribunal Act 2009 (QId). Section 1466 has not yet commenced.

141 . . - .
Guardianship and Administration Act 2000 (QId) s 163(2)(a).

142
Guardianship and Administration Act 2000 (QId) s 163(4).

143

Under s 179, an ‘attorney’ means an attorney under an enduring document or a statutory health attorney.
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The power to consent to the sterilisation of a child with an impairment**

15.106 Section 80C of the Guardianship and Administration Act 2000 (QId)
empowers the Tribunal to consent to the sterilisation of a child with a cognitive,
intellectual, neurological or psychiatric impairment. The Tribunal may consent
to the sterilisation only if it is satisfied the sterilisation is in the best interests of
the child. The effect of the Tribunal’'s consent is to make the sterilisation not
unlawful.

The power to approve the use of a restrictive practice under Chapter 5B of
the Guardianship and Administration Act 2000 (Qld)**

The law in Queensland

15.107 The Tribunal has power under Chapter 5B of the Guardianship and
Administration Act 2000 (QIld) to approve the use of certain restrictive practices,
namely containment or seclusion, for some adults.*® Chapter 5B applies only
in relation to adults with an intellectual or cognitive disability who receive
disability services from funded service providers within the meaning of the
Disability Services Act 2006 (Qld).**’

15.108 The Tribunal also has power to review a containment or seclusion
approval.’*® At the end of the review of an approval, the Tribunal must revoke
the containment or seclusion approval unless it is satisfied it would give the
contairllment or seclusion approval if a new application for the approval were
made.

15.109 |If the Tribunal is satisfied that it would give the containment or
seclusion approval if a new application for the approval were made, it may do
one of the following:**°

. continue its order giving the containment or seclusion approval,

144 T _— I . . . .
The Commission is not reviewing the sterilisation of children with an impairment.

145 . _ e . o _
As explained earlier in Chapter 2 of this Discussion Paper, the Commission is not generally reviewing ch 5B
of the Guardianship and Administration Act 2000 (Qld). However, Chapter 7 considers a humber of specific
issues that have been raised in relation to the use of restrictive practices.

146
Guardianship and Administration Act 2000 (QId) s 80X. If the Tribunal has given a containment or seclusion
approval which is in effect, or proposes to give a containment or seclusion approval, in relation to an adult, the
Tribunal may also approve the use of a restrictive practice other than containment or seclusion in relation to
the adult: s 80V. The total period for which a containment or seclusion approval has effect must be not more
than 12 months: s 80Y. In some circumstances, the Adult Guardian may give a short term approval for
containment or seclusion in relation to an adult: s 80ZH.

147
Guardianship and Administration Act 2000 (QId) ss 80R, 80S; Disability Services Act 2006 (Qld) s 14.
Generally, a funded service provider is a service provider that receives funds from the Department of
Communities to provide disability services: Disability Services Act 2006 (Qld) s 14.

148 . . - .
Guardianship and Administration Act 2000 (QId) s 80ZB.

149
Guardianship and Administration Act 2000 (QId) s 80ZB(2).

150

Guardianship and Administration Act 2000 (QId) s 80ZB(3).



The Tribunal’s functions and powers 33

. change its order giving the containment or seclusion approval;
. make an order giving a new containment or seclusion approval.

15.110 The Tribunal also has power to make an interim order in a proceeding
under Chapter 5B of the Act if it is satisfied, on reasonable grounds, that:***

o there is an immediate risk of harm to the adult concerned in the
proceeding or others; and

. using a restrictive practice is the least restrictive way of ensuring the
safety of the adult or others.

15.111 The maximum period for which such an interim order may be made is
three months.**?

The law in other jurisdictions

15.112 In South Australia, the Guardianship Board may exercise special
powers, in limited circumstances, to make orders about where and with whom
an adult is to live and to authorise his or her detention. Specifically, the Tribunal
has power to:**3

. give directions that an adult reside with a specified person in a specified
place (or with such person and in such place as the adult guardian thinks
fit);

. authorise the adult’s detention in the place; and

. authorise persons caring for the adult to use reasonably necessary force

for the purpose of ensuring the proper medical treatment, day-to-day
care and well-being of the adult.

15.113 However, the Board cannot exercise such a power unless it is satisfied
that, if such an order were not to be made and carried out, the adult’s health or
safety would be seriously at risk.™*

151 Guardianship and Administration Act 2000 (QId) s 80ZR(1).

152
Guardianship and Administration Act 2000 (QId) s 80ZR(4).

153
Guardianship and Administration Act 1993 (SA) s 32(1).

154
Guardianship and Administration Act 1993 (SA) s 32(2).
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ISSUES FOR CONSIDERATION

The scope of the Tribunal’s powers

15.114 The Tribunal has the powers given under the Guardianship and
Administration Act 2000 (QId) or under any other Act.’®®> These powers include
the following broad and specific powers to give effect to the Tribunal’s general
functions under section 82 of the Act:

making declarations about the ca6pacity of an adult, guardian,
administrator or attorney for a matter;*

appointing a guardian or an administrator, and reviewing the
appointment;

making a declaration, order or recommendation, or giving directions or
advice, in relation to the guardians, administrators, attorneys and
enduring documents;**®

ratifying an exercise of power, or approving a proposed exercise of
power, for a matter by an informal decision-maker for an adult with
impaired capacity for the matter;**°

consenting to some types of special health care;**°

approving the use of a restrictive practice under Chapter 5B of the Act,
and reviewing the approval;*®*

registering an interstate order;*®* and

reviewing a matter in which a decision has been made by the Registrar
of the Tribunal.*®?

155

156

157

158

159

160

161

162

163

Guardianship and Administration Act 2000 (QId) s 83. The Tribunal is also given power under s 109A of the
Powers of Attorney Act 1998 (QIld) and ss 123ZK(8), 123ZN(5)(b) of the Disability Services Act 2006 (QId) .

Guardianship and Administration Act 2000 (QId) s 146.
Guardianship and Administration Act 2000 (QId) ss 12, 31.

Guardianship and Administration Act 2000 (QId) s 138. See also s 138AA, in relation to directions to a former
attorney.

Guardianship and Administration Act 2000 (QIld) s 154.
Guardianship and Administration Act 2000 (QId) ss 68-73.
Guardianship and Administration Act 2000 (QId) ss 80X, 80ZB.
Guardianship and Administration Act 2000 (QId) s 169.

Guardianship and Administration Act 2000 (QId) s 161.
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15.115 The Tribunal also has power to do ‘all things necessary or convenient

to be done to perform the tribunal’s functions’.%*

15.116 The Tribunal is also given the following powers to make orders in
specific proceedings:

. to issue a warrant for the adult guardian to enter a place and remove an
adult;**

. to authorise conflict transactions and approve investments as authorised
investments;*°®

. to order a summary of financial accounts to be filed and audited;*®’

. to suspend the operation of all or some of the powers of a guardian or
administrator;*°®

. to stay a Tribunal decision pending an appeal;**® and

. to make any order on the application of a substitute decision-maker

regarding advice, notice or a requirement received from the Adult
Guardian.'™

15.117 The Commission notes that the powers of the Tribunal are generally
more extensive than those that may be exercised by equivalent bodies in other
jurisdictions. Although the Commission is not aware of any additional powers
that might be needed to support the Tribunal's protective and supervisory
functions, the Commission welcomes submissions on the appropriateness of
the Tribunal’s powers.

164 Guardianship and Administration Act 2000 (QId) s 83(2).
165 Guardianship and Administration Act 2000 (QId) s 149.
166 Guardianship and Administration Act 2000 (QIld) s 152.
167 Guardianship and Administration Act 2000 (QId) s 153.
168 Guardianship and Administration Act 2000 (QId) s 155.
169 Guardianship and Administration Act 2000 (QId) s 163.
170

Guardianship and Administration Act 2000 (QId) s 179(2).
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15-2 Are the substantive powers of the Tribunal, as conferred by the
Guardianship and Administration Act 2000 (Qld), appropriate to
enable the Tribunal to fulfil its various functions?

15-3 If no to Question 15-2, what power or powers should be given to, or
removed from, the Tribunal?

The power to make a declaration, order or recommendation, or give
directions or advice

15.118 As part of its supervisory jurisdiction, the Tribunal has specific power
under section 138 of the Act to give advice or directions about a matter.’’* It
provides that, once an application about a matter has been made to the
Tribunal, the Tribunal may ‘give advice or directions about the matter it
considers appropriate’.

15.119 In Re WFM,'"? the Tribunal specifically considered the extent of its
power to give directions to a guardian or an administrator.

15.120 In that case, the Adult Guardian had been appointed as guardian for a
75 year old adult with Alzheimer's disease. For several years prior to, and in
the period after, the Adult Guardian’s appointment, the adult’'s daughter and
partner had been in conflict over various issues, including the adult’'s care and
contact arrangements. The adult’s daughter applied to the Tribunal for orders
to appoint her as the adult's guardian, or alternatively, for the Tribunal to give
directions to the Adult Guardian about the manner in which it should make
decisions about the adult’s care, health matters and contact arrangements.

15.121 The applicant argued, on a humber of grounds, that the overall scheme
of the Act suggested that ‘full effect’ should be given to the Tribunal’'s powers to
give directions in relation to guardians and administrators. Firstly, the broad
and specific nature of the Tribunal’'s powers militates against reading down the
power to give directions. Secondly, the Tribunal has an active role in ‘ensuring
appointees perform their roles in a way considered appropriate by the Tribunal'.
Thirdly, the Tribunal, whether at the time of the original appointment or on
review, has power to impose terms ‘considered appropriate by the Tribunal’,
which suggests that the Tribunal may require a guardian or an administrator to
exercise power in a certain way. Fourthly, the Act's objective of achieving
balance between the right of an adult to decision-making autonomy and the
adult’s right to adequate and appropriate support for decision-making would not
be achieved if the Tribunal was left with the limited option of removing a
guardian (who may be otherwise competent and appropriate) rather than giving

171
Guardianship and Administration Act 2000 (QId) s 138 is set out at [15.29] above.

172
[2006] QGAAT 54.



The Tribunal’s functions and powers 37

the guardian directions about the exercise of a power (particularly if there was
no other suitable appointee).”

15.122 The Adult Guardian argued that the Tribunal's functions are primarily
supervisory and, as such, are separate and distinct from those of a guardian.
She further submitted that, while the Tribunal has power under various
provisions of the Act to set the terms of an appointment by determining its
scope and limits, these provisions ‘do not suggest that the Tribunal has
authority to determine the way in which decisions are made’.*"

15.123 The Tribunal considered that its power to give directions,
recommendations or advice was similar to the Supreme Court’'s power to give
advice and directions to trustees under section 96 of the Trusts Act 1973
(QId).*"® It noted that a narrow construction of this power would deny decision-
makers, who may have some doubt about the correctness of a decision, or be
seeking an indemnity from liability for making a decision, the benefit of the
Tribunal’'s guidance. The Tribunal also considered that a narrow reading of the
power to give a direction, recommendations or advice, as suggested by the
Adult Guardian, would ‘deny decision makers under the Act the right which is
available to all trustees and the associated benefits which flow from such

directions’.*’®

15.124 The Tribunal held that, at the time of the appointment of a guardian or
an administrator, or on the review of an appointment, as well as on a specific
application for directions, it may impose restrictions on, or give instructions to, a
guardian or administrator which may extend to directing a substantive course of
action for the decision-maker.}”” It also held that its power to give directions
extends to ‘how a decision-maker should exercise its powers, and to how a
matter for which a decision-maker has been appointed should be decided’.*”®
The Tribunal made directions in accordance with those findings.

173

Ibid [19].
174 . . . . .
Ibid [20]. In this regard, the Adult Guardian referred to ss 12(2), 33 and 36 of the Guardianship and
Administration Act 2000 (QId). Section 12(2) provides for the Tribunal to make an appointment on terms it
considers appropriate. Section 33 outlines the powers of an appointee, subject to the Tribunal ordering
otherwise. Section 36 provides for the exercise of a power by an appointee as required by the terms of any
Tribunal order.
175 .
Trusts Act 1973 (QIld) s 96 provides:
96 Right of trustee to apply to court for directions
1) Any trustee may apply upon a written statement of facts to the court for
directions concerning any property subject to a trust, or respecting the
management or administration of that property, or respecting the exercise of
any power or discretion vested in the trustee.
2) Every application made under this section shall be served upon, and the
hearing thereof may be attended by, all persons interested in the application or
such of them as the court thinks expedient.
176
[2006] QGAAT 54, [25].
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Ibid [33].
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Ibid.
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15.125 The Tribunal also noted that ‘the right of these decision makers to
apply for directions in cases of doubt is regarded by the Tribunal as critical to

the ongoing efficacy of the legislative scheme’.*"®

15.126 The ACT legislation also enables the ACT Civil and Administrative
Tribunal (‘ACAT’) to give a guardian or a manager a direction about the
exercise of his or her functions and powers. Section 16 of the Guardianship
and Management of Property Act 1991 (ACT) relevantly provides:

16 Directions by ACAT

() The ACAT may, on application, give a direction to a guardian or
manager about the exercise of his or her functions or powers.

(2) A guardian or manager must not, without reasonable excuse,
contravene a direction.

Maximum penalty: 50 penalty units, imprisonment for 6 months or both.

17 Restrictions on ACAT’s power to give directions
Q) This section applies to an order that affects a person—
€) who has a guardian; or
(b) for whom a manager is appointed.
(2) The ACAT must not give a direction that is inconsistent with the order.

15.127 In Omari v Omari, Omari and Guardianship and Management of
Property Tribunal,'® the ACT Supreme Court held that ACAT’s power under
section 16(1) of the Guardianship and Management of Property Act 1991 (ACT)
to give directions to guardians or managers includes the power to direct the
guarg:lfsigms on how they should exercise their powers.*®* The Court also noted
that:

There is no apparent limit on the subject matter of such directions, save that
they are about the exercise of his or her [that is, the guardian’s] functions or
powers.

This is obviously an appropriate brake on the wide powers of guardians and
can be used to resolve disputes between the guardians and others who may
have an interest in the affairs or well-being of the protected person.

179 Ibid [26].

180 [2009] ACTSC 28.

181 Ibid [66].

182 Ibid [65]-[66].
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15.128 An issue to consider is whether the Guardianship and Administration
Act 2000 (QIld) should expressly provide that the Tribunal’'s power to give advice
or directions includes the power to give a direction to a decision-maker about
the way in which a decision is to be made.

15-4 Should the Guardianship and Administration Act 2000 (Qld) include
an express power for the Tribunal to give directions to a guardian,

administrator or attorney about the exercise of his or her powers?

The power to make an interim order

15.129 An adult with impaired capacity may be vulnerable to abuse,
exploitation or neglect. Interim guardianship or administration orders constitute
an important safeguard under the Guardianship and Administration Act 2000
(QId) in protecting adults from abuse, exploitation or neglect. In recognition of
the interim nature of such orders, the Tribunal’s power to make such an order is
subject to a number of limitations.

The grounds for making an interim order

15.130 The grounds for making an interim order are set out in section 129(1).
In order to make an interim order, the Tribunal must be satisfied on reasonable
grounds that there is an immediate risk of harm to the health, welfare or
property of the adult concerned in an application, including because of the risk
of abuse, exploitation or neglect of, or self-neglect by, the adult.

15.131 Section 129 does not refer to any requirement that the adult concerned
in the application has impaired capacity. However, Presidential Direction No 3
of 2007 (which deals with interim orders made under section 129) provides, in
paragraph (3), that the Tribunal must be satisfied, on reasonable grounds, that
there is ‘some evidence’ of incapacity:*®

Prior to making an interim order, the Tribunal has to be satisfied that on
reasonable grounds, there is some evidence of incapacity and the adult
appears to be at imminent risk. This notion of risk is grounded on the particular
factual circumstances of a case. The risk needs to be immediate, and the
Tribunal must be satisfied on the balance of probabilities that harm would
result. (emphasis added)

183
Presidential Direction No 3 of 2007 is set out at [15.45] above. See eg Re RAB [2008] QGAAT 75, [5], [14];

Re CAF [2008] QGAAT 95, [3], [20], in which the Tribunal has applied this approach.

Presidential Direction No 3 of 2007 is made under s 100(2)(d) of the Guardianship and Administration Act
2000 (QId), which empowers the President of GAAT to give directions about ‘the tribunal’'s procedure’.
However, to the extent that paragraph (3) of the Presidential Direction purports to limit the Tribunal's
discretion to make an interim order under s 129, it is arguable that the Practice Direction goes beyond
regulating the Tribunal’s ‘procedure’. See Herald and Weekly Times Ltd v VCAT [2005] VSC 44, where the
Supreme Court of Victoria declared that certain rules of the Victorian Civil and Administrative Tribunal Rules
1998 (Vic) were ultra vires because they went beyond merely regulating ‘practice and procedure’.
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15.132 It is arguable that there is an implied requirement under section 129
that the Tribunal must be satisfied to the requisite degree that the adult lacks
capacity. Section 84(2) of the Act provides that the Tribunal has exclusive
jurisdiction for the appointment of guardians and administrators for adults with
impaired capacity, (subject to the exercise of the Tribunal's powers for the
appointment of guardians or administrators by the Supreme or District Courts in
particular civil proceedings).*® In order to make such an order, the Tribunal
must be satisfied that the adult has impaired capacity for the matter.'®®
However, section 129 also gives the Tribunal power to make an interim order
without hearing and deciding the proceeding or otherwise complying with the
requirements of the Act.

15.133 An issue for consideration is whether section 129(1) should be
amended to include an additional ground that the Tribunal must be satisfied to
the requisite degree that the adult concerned has impaired capacity.

15-5 Should the test for making an interim order under section 129(1) of
the Guardianship and Administration Act 2000 (Qld) be amended to
include an additional ground in relation to the adult’s capacity?

15-6 |If yes to Question 15-5, should the additional ground be that the
Tribunal must be satisfied:

(@) that there is some evidence that the adult has impaired
capacity; *®°

(b) that there is sufficient evidence that the adult has impaired
capacity;

(c) that there is a prima facie case that the adult has impaired
capacity; or

(d) some other test?

184 L S . .
The Supreme or District Court also has jurisdiction under s 245 of the Act for the appointment of guardians or

administrators for adults with impaired capacity for matters: 84(1).

185
One of the General Principles under the Guardianship and Administration Act 2000 (QIld) and Powers of

Attorney Act 1998 (QId) states that an adult is presumed to have capacity for a matter: Guardianship and
Administration Act 2000 (QId) sch 1 s 1; Powers of Attorney Act 1998 (QId) sch 1 s 1. The Tribunal is
required to apply the principles under the Act, including the presumption of capacity, when it exercises a
power for a matter in relation to an adult: Guardianship and Administration Act 2000 (QId) s 11(1). See
Bucknall v Guardianship and Administration Tribunal (No 1) [2009] QSC 128, [43].

186 Note that the test referred to in Presidential Direction No 3 of 2007 is that the Tribunal must be satisfied ‘on

reasonable grounds, there is some evidence of incapacity’: see [15.130] above.
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The maximum period of an interim order

15.134 The current maximum period that may be specified in an interim order
made under section 129 is three months. There is also scope for the order to
be renewed, but only if GAAT is satisfied that there are exceptional
circumstances justifying the renewal.

15.135 The Guardianship and Administration Reform Drivers (‘GARD’) has
suggested that the maximum period for which an interim order remains in effect
should be reduced to 10 days.'®” GARD considered that it was appropriate that
interim orders be made only for a short period given the potential disruption to
the adult’s life pending the final hearing of an application for guardianship or
administration. GARD also noted that this approach was consistent with the
recommendation made by the Queensland Law Reform Commission in its
original 1996 report.*®

15.136 There is a broad variation in the maximum periods for which interim
orders may be made in other jurisdictions For example, in South Australia, the
maximum period is 7 days; in Victoria, the maximum period is 21 days (with
provision to renew the order for a further 21 days); and, in the Northern
Territory, the maximum period is 90 days.*®°

15.137 An issue for consideration is whether the maximum period for which an
interim order may ordinarily be made under section 129 (ie three months) is
appropriate, or should be changed. The Commission notes that, in many
cases, a shorter timeframe may be sufficient to safeguard an adult’s interests,
and, in these circumstances, the Tribunal may make an order for less than the
maximum period. If the current maximum timeframe for which an interim order
may ordinarily be made were extended, it may have serious consequences for
the adult, particularly if the adult is subsequently found to have capacity. The
Commission notes that section 129 also empowers the Tribunal to renew an
interim order in exceptional circumstances. If the period for which an interim
order may ordinarily be made were reduced, the adult’s interests may not be
sufficiently protected.

187
Submission C24. GARD is an informal alliance of community-based organisations and is comprised of the

Caxton Legal Centre Inc, Queensland Advocacy Inc, Queensland Parents of People with Disability, Speaking
Up for You Inc, Carers Queensland and Queenslanders with Disability Network. Note that GARD’s
submission was made prior to the 2007 amendment to s 129, when the combined period for which an interim
order could be made was six months.

188 . . . . - .
Queensland Law Reform Commission, Assisted and Substituted Decisions: Decision-Making by and for

people with a decision-making disability, Report No 49 (1996) vol 1, 270.
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Adult Guardianship Act (NT) s 19(5); Guardianship and Administration Act 1993 (SA) s 14; Guardianship and

Guardianship and Administration Act 1986 (Vic) ss 33(2), 60(2).
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15-7 Is the maximum period for which an interim order may be made
under section 129 (ie three months) appropriate? If not, what

| should the maximum period be? I

Renewal of an interim order

15.138 An interim order may be renewed but only if there are exceptional
circumstances justifying the renewal.’®® The making of an interim order affects
the rights of the adult concerned by removing his or her decision-making
autonomy. The usual maximum period for which an interim order may be made
under section 129 is three months. This is arguably a reasonable period of time
for the parties involved to make a subsequent application for a final appointment
order, if necessary. On the other hand, it may be desirable to retain section
129(6) to ensure that, in exceptional circumstances, the interim order can be
continued when it is in the interests of the adult to do so.

15-8 Should section 129(6) of the Guardianship and Administration Act
2000 (QIld), which provides that an interim order may be renewed
but only if there are exceptional circumstances justifying the
renewal, be omitted?

The power to issue a warrant for the Adult Guardian to enter a place and
remove an adult

The constitution of the Tribunal for hearing an application to issue an entry and
removal warrant

15.139 As mentioned above, section 149 of the Guardianship and
Administration Act 2000 (Qld) empowers GAAT to issue a warrant for the Adult
Guardian to enter a place and remove an adult.***

15.140 Section 101(5) of the Act provides that, when hearing an application for
an entry and removal warrant, the Tribunal must be constituted by the
President, a Deputy President or a legal member.'®? However, that section will

190
Guardianship and Administration Act 2000 (QId) s 129(6).

191 Applications for entry and removal warrants are made to the Tribunal relatively infrequently. Between 1 July
2003 and 30 June 2006, eight applications for warrants to enter and remove an adult were made to the
Tribunal. No applications were made to the Tribunal between 1 July 2006 and 30 June 2008: Guardianship
and Administration Tribunal, Annual Report 2007—2008 (2008) 28.

192
Guardianship and Administration Act 2000 (QId) s 101(5).
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be omitted and replaced when QCAT commences operation.’*®* As amended,
the Guardianship and Administration Act 2000 (QId) will provide that, when
hearing a proceeding, QCAT is to be constituted generally by three members,
and may, if the President considers it appropriate, be constituted by two
members or a single member. This means that the Act will have no mandatory
requirements for the constitution of QCAT when hearing an application for an
entry and removal warrant. The Commission notes, however, that the QCAT
Act provides that ‘the constitution of the Tribunal for particular classes of
matters’ may be the subject of rules made under that Act.***

15.141 The removal of an adult from his or her surroundings is a serious
matter, which affects the rights of the adult. It may also have a significant
impact on other people who are involved in the adult’s life. The evidence that is
available at the hearing of an application to issue an entry and removal warrant
is likely to be of a preliminary nature. This raises the issue of whether the
Tribunal should be required to be constituted in a particular way when it
exercises jurisdiction under section 149 of the Act. The Commission notes that,
when QCAT commences operation, section 129 of the Guardianship and
Administration Act 2000 (QId), which empowers the Tribunal to make interim
orders, will require that the Tribunal be constituted by a legal member when it
exercises jurisdiction under that section.'®® Consistent with this approach, it
may be desirable to amend section 149 to require that, when the Tribunal
exercises jurisdiction under that section, it must be constituted in a particular
way, for example, by a legal member. Another option may be to require the
Tribunal to be constituted by a three member panel (including a legal member).

15-9 Should section 149 of the Guardianship and Administration Act
2000 (Qld) be amended to require that the Tribunal, when exercising
jurisdiction under that section, be constituted in a particular way
(for example, by a legal member or, alternatively, by a three member
panel including a legal member)?

The current test for issuing a warrant under section 149

15.142 Section 149 of the Guardianship and Administration Act 2000 (Qld)
empowers the Tribunal to issue a warrant for the Adult Guardian to enter a
place and remove an adult. The current test for the issue of an entry and
removal warrant under section 149 of the Act is that GAAT ‘is satisfied there are

193
Section 1446 of the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act

2009 (QId) repeals s 101 of the Guardianship and Administration Act 2000 (QId) and replaces it with a new
s 102 of the Guardianship and Administration Act 2000 (QId). The new s 102 provides that at a hearing the
Tribunal must be constituted by three members unless the President considers it appropriate for the
proceeding to be heard by the Tribunal constituted by two members or a single member.

194 Queensland Civil and Administrative Tribunal Act 2009 (QId) s 224, sch 2 s 3(1).

195
Guardianship and Administration Act 2000 (QId) s 129(7), as amended by the Queensland Civil and

Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) s 1453.
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reasonable grounds for suspecting that there is an immediate risk of harm,
because of neglect (including self neglect), exploitation or abuse, to an adult
with impaired capacity for a matter’. The Commission notes that section 131 of
the Guardianship and Administration Act 2000 (QIld) permits the Tribunal, in
urgent or special circumstances, to proceed to decide a matter on the
information before it without receiving further information.

15.143 The wording of the current test differs slightly from the test proposed by
the Queensland Law Reform Commission in its original 1996 report.’*® Clause
245(2) of the Draft Assisted and Substituted Decision-Making Bill 1996, which
was included in that report, relevantly provides:

245 Entry and removal order

The tribunal may make an entry and removal order if the tribunal is satisfied
there is enough evidence—

(a) the adult has impaired decision-making capacity; and

(b) there is an immediate danger to the adult because of neglect,
exploitation or abuse.

15.144 GARD has expressed concern about whether the current test for the
issue of a removal warrant under section 149 provides an ade%uate safeguard
against the unwarranted removal of an adult from premises.’® It has been
suggested by GARD that, in some instances, adults have been removed from
their fgg]ilies without adequate evidence of there being an immediate risk of
harm.

In particular, all too often an adult will be removed from their family on the basis
of unsound evidence. In these circumstances the adults involved can be
isolated for extended periods until the time of their hearing before the Tribunal.
The isolation of people is an issue of basic human rights.

15.145 GARD suggested that the requirement under the current test that the
Tribunal must be satisfied that there are ‘reasonable grounds for suspecting’ the
matters which constitute the grounds for seeking a warrant should be replaced
by a requirement for ‘compelling evidence’ of those things.**°

15.146 On the other hand, the current test is similar to the test that has been
used in other Queensland legislation in relation to the issue of warrants for the
protection of vulnerable people.”®® For example, section 513 of the Mental

196 - . . . - .
Queensland Law Reform Commission, Assisted and Substituted Decisions: Decision-making by and for

people with a decision-making disability, Report No 49 (1996) vol 1, 270-1.

197 Submission C24.

198 Ibid.

199 Ibid.

200
See also Disability Services Act 2006 (Qld) s 137.



The Tribunal’s functions and powers 45

Health Act 2000 (QId) empowers a magistrate to issue a warrant to authorise a
police officer to detain a patient and take him or her to an authorised mental
health service. That section empowers a magistrate to issue a warrant only if
he or she is satisfied there are reasonable grounds for suspecting the patient
may be found at the place and that the warrant is necessary to enable the
patient to be taken to an authorised mental health service for assessment,
treatment or care.

15.147 An issue to consider is whether the current test for the issue of a
removal warrant under section 149 is appropriate. On the one hand, if the test
is too easily satisfied, an adult may be removed (in some cases, from his or her
support network) without proper justification. On the other hand, if the test is
too onerous, it may prevent the timely removal of the adult from an immediate
risk of harm.

15-10 Is the current test under section 149 of the Guardianship andI
Administration Act 2000 (Qld) for the issue of an entry and removal
warrant appropriate?

Material in support of application for a warrant

15.148 As mentioned earlier, section 197 of the Guardianship and
Administration Act 2000 (QId) provides that, if the Adult Guardian considers that
there are reasonable grounds for suspecting that there is ‘an immediate risk of
harm, because of neglect (including self neglect), exploitation or abuse, to an
adult with impaired capacity for a matter’, the Adult Guardian may apply to the
Tribunal for a warrant to enter a place and to remove the adult.

15.149 In Victoria, if the Victorian Civil and Administrative Tribunal (‘VCAT’)
has received information that a person with a disability in respect of whom a
guardianship order has been sought:

. is being unlawfully detained against his or her will; or

. is likely to suffer serious damage to his or her physical, emotional or
mental health or well-being unless immediate action is taken.

VCAT may by order empower the Public Advocate or someone else, in the
company of a police officer, to visit the person with a disability for the purpose of
preparing a report for VCAT.?%

15.150 If after receiving the report, VCAT is satisfied that the person is being
unlawfully detained against her or his will or that the person is likely to suffer
serious damage to his or her physical, emotional or mental health or well-being

201
Guardianship and Administration Act 1986 (Vic) s 27(1).
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unless immediate action is taken, it may make an order enabling the person
with a disability to be taken to a place specified in the order for assessment and
placement until the application for guardianship is heard.?*

15.151 The Tasmanian guardianship legislation includes a similar provision.?%?

15.152 GARD has suggested that the preparation of such a report ‘may serve
to limit the occasions on which adults are removed unnecessarily’.?**
Accordingly, it suggested that the Guardianship and Administration Act 2000
(Qld) should be amended to provide that an application for an entry and
removal warrant ‘should be accompanied by a report to the Tribunal supporting
the application and demonstrating that there is compelling evidence of harm to

justify any action taken’.?®

15.153 While the preparation of such a report may assist the Tribunal in its
determination of an application for an entry and removal warrant, the
requirement for such a report might also have the effect of defeating the
purpose of making the application. For example, the preparation of the report is
likely to extend the application process thereby delaying the adult's removal
from actual or potential harm. It might also notify those who are suspected of
causing harm to the adult of the pending application.

15.154 If the Act were amended to provide that an application for an entry and
removal warrant must be supported by a report by the Adult Guardian about the
adult’s circumstances, a related issue is whether the Adult Guardian should be
required to prepare the report on the order of the Tribunal or as part of the
documentation required to be filed under an application. If there were a
requirement that the Tribunal must order the preparation of a report, it would
introduce an additional step in the application process.

15-11 Should the Guardianship and Administration Act 2000 (Qld) be
amended to provide that an application for an entry and removal
warrant must be supported by a report by the Adult Guardian about
the adult’s circumstances?

15-12 If yes to Question 15-11, should the Guardianship and
Administration Act 2000 (Qld) be amended to require the Adult
Guardian to prepare the report on the order of the Tribunal as part
of the documentation required to be filed under an application?

202 Guardianship and Administration Act 1986 (Vic) s 27(2).

203
Guardianship and Administration Act 1995 (Tas) s 29.

204 Submission C24.

20 Ibid.
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The care of the adult following his or her removal

15.155 Section 151 of the Guardianship and Administration Act 2000 (Qld)
provides that, as soon as practicable after the adult has been removed under
the warrant, the Adult Guardian must apply to the Tribunal for the orders the
Adult Guardian considers appropriate about the adult's personal welfare, a
power of attorney or advance health directive of the adult, or a guardian,
administrator or attorney of the adult.’®® However, the Act does not expressly
require the Adult Guardian, as soon as reasonably practicable after removing
the adult, to take the adult to a safe place.

15.156 In New South Wales, the legislation provides that an adult, who has
been removed from premises, is placed in the care of the Director-General of
the relevant Department at a place approved by the Minister of that
Department.?®’

15.157 The Tasmanian legislation empowers a police officer, who reasonably
suspects that an adult is or has been abused or neglected or unlawfully
detained or is at immediate risk of harm, to enter premises and remove the
adult.’® The police officer must be accompanied by a person nominated by the
Public Guardian when the adult is removed. As soon as practicable, the Public
Guardian’s nominee must take the adult to a safe place and ensure that an
application for guardianship or other appropriate arrangements are made.?*°

15.158 An issue for consideration is whether the Guardianship and
Administration Act 2000 (Qld) should be amended to require that the Adult
Guardian must take the adult to a safe place as soon as reasonably practicable
after removing the adult from a place under an entry and removal warrant.

15-13 Should the Guardianship and Administration Act 2000 (Qld) be
amended to require that the Adult Guardian must take the adult to a
safe place as soon as reasonably practicable after removing the
adult from a place under an entry and removal warrant.

206 . . .
Note also that the Tribunal has power to suspend the operation of all or some of the power of a guardian or

administrator for an adult if the Tribunal suspects, on reasonable grounds, that the appointed person is not
competent because, for example, he or she has failed to adequately protect the adult’s interests or has
neglected his or her duties or abused his or her powers Guardianship and Administration Act 2000 (Qld)
s 155. The Adult Guardian also has power to suspend the operation of all or some of the power of an
attorney under an enduring power of attorney on similar grounds: s 195. During the suspension of the
operation of the power of a guardian or an attorney for a personal matter, the Adult Guardian is taken to be
the guardian for the adult for the exercise of the suspended power: ss 155(5), 196(2). Similarly, during the
suspension of the operation of the power of an administrator or an attorney for a financial matter the Public
Trustee is taken to be the administrator for the adult for the exercise of the suspended power: ss 155(6),
196(3). The Act also provides for the making of interim orders: s 129.

207 Guardianship Act 1987 (NSW) s 13.

208 . . - .
Guardianship and Administration Act 1995 (Tas) s 30(1).

209
Guardianship and Administration Act 1995 (Tas) s 30(2)—(3).
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INTRODUCTION

16.1 The Commission’s terms of reference direct it to review the law under
the Guardianship and Administration Act 2000 (QId) and the Powers of Attorney
Act 1998 (QId), including the extent to which the current powers and functions
of bodies established under the legislation provide a comprehensive
investigative and regulatory framework.?*

16.2 This chapter gives an overview of Chapter 7 of the Guardianship and
Administration Act 2000 (QId), which deals with Tribunal proceedings.

16.3 As mentioned in Chapter 2, on 1 December 2009, the Guardianship
and Administration Tribunal (‘GAAT’) will be abolished and the jurisdiction
presently exercised by the Tribunal will be conferred on the Queensland Civil
and Administrative Tribunal (QCAT’).?*

16.4 The Queensland Civil and Administrative Tribunal Act 2009 (QIld) (the
‘QCAT Act) sets out QCAT’s functions, powers and procedures, which will
generally apply to Tribunal proceedings. The QCAT Act includes generic
provisions for dealing with various matters including the commencement of
applications, the conduct of Tribunal proceedings, dispute resolution and the
giving of decisions and reasons. Consequently, the Queensland Civil and
Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) (the
‘QCAT Amendment Act’) omits or amends some of the provisions in Chapter 7
of the Guardianship and Administration Act 2000 (QId) that relate to the matters
that are the subject of generic provisions in the QCAT Act.

210
The terms of reference are set out in Appendix 1.

211
Queensland Civil and Administrative Tribunal Act 2009 (QId) ss 244, 247(1), 248, sch 1.
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16.5 This chapter examines how the provisions in Chapter 7 of the
Guardianship and Administration Act 2000 (QId) will be affected once QCAT
commences operation. It also raises some issues for consideration including a
number of issues about Tribunal proceedings which the Commission indicated
in its 2007 report on confidentiality would be considered in this stage of the
review.

BRIEF OVERVIEW OF TRIBUNAL PROCEEDINGS

16.6 In its original 1996 report, the Commission recommended the
establishment of an independent statutory tribunal. The Commission
considered that a tribunal structure was appropriate ‘to develop procedures
which are easier than the court system for ordinary members of the community
to understand and to use, and which involve minimum cost and delay, whilst at
the same time ensuring that the rights and interests of people with a decision-
making disability are protected’.?*

16.7 Consistent with that approach, the Tribunal is conferred with a broad
discretion in relation to its control over the conduct of proceedings and the
manner in which it receives evidence. Although not bound by formal legalistic
procedures, the Tribunal generally must apply the principle of open justice and
the requirements of procedural fairness.

16.8 Various aspects of the Tribunal's proceedings are outlined below.
The commencement of proceedings

16.9 An application may be made under the Guardianship and
Administration Act 2000 (QId) for a declaration, order, direction,
recommendation or advice in relation to an adult about something in or related
to the Guardianship and Administration Act 2000 (QId) or the Powers of
Attorney Act 1998 (QId).?*®* An application must contain particular information
and certain applications must also be accompanied by a report by a health
provider about the adult.***

212
Queensland Law Reform Commission, Assisted and Substituted Decisions: Decision-making by and for
people with a decision-making disability, Report No 49 (2006) vol 1, 218.

213 . . - .
Guardianship and Administration Act 2000 (QId) s 115(1).

214

Guardianship and Administration Regulation 2000 (QId) ss 3(2), 4(2), 6(2). The minimum standard
documentation required by the Tribunal prior to listing certain types of applications for hearing includes ‘a
report by medical and related health professional/s other than the applicant, or other documentation
describing diagnosis and capacity’: Guardianship and Administration Tribunal, Presidential Direction No 2 of
2002, <http://www.gaat.gld.gov.auffiles/2002 - 2 General.pdf> at 27 October 2009. These applications are:
an application for the appointment a guardian or an administrator; an application for a declaration regarding
an enduring power of attorney; an application for a declaration of capacity; and an application for consent to
special health matter.
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16.10 The Tribunal is required to notify certain persons of the hearing of an
application.?*

16.11  There is no filing fee for making an application.**
The parties to a proceeding

16.12 The parties to a Tribunal proceeding are called ‘active parties’. They
are the adult concerned in the application, the applicant (if not the adult), any
current or proposed guardian, administrator or attorney for the adult, the Adult
Guardian, the Public Trustee and any other person joined as party by the
Tribunal.?*’

The constitution of the Tribunal

16.13 The Guardianship and Administration Act 2000 (QId) provides that
GAAT is required to be constituted by three members for a hearing unless the
President considers it appropriate that a matter is heard by one or two
members.?®

16.14 The QCAT Act applies a similar approach. It provides that, when
exercising its guardianship jurisdiction, QCAT must be constituted by three
members unless the President considers it appropriate for the proceeding to be
heard by two members or a single member.?**

Procedural fairness

16.15 The Tribunal must observe the rules of procedural fairness.?® The
requirements of procedural fairness are based on two rules.?*

21
5 Guardianship and Administration Act 2000 (QId) s 118.

216 Guardianship and Administration Act 2000 (QId) s 114. Section 1446 of the Queensland Civil and
Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 114 of the
Guardianship and Administration Act 2000 (QId) and replaces it with a new s 114B(1) of the Guardianship and
Administration Act 2000 (QId). Section 1446 also inserts a new s 114B(2) which provides that s 114B(1) does
not apply in relation to an appeal to the Appeal Tribunal under the QCAT Act ch 2 pt 2. Section 1446 has not
yet commenced.

217
Guardianship and Administration Act 2000 (QId) s 119.

218 Guardianship and Administration Act 2000 (QId) s 101(1). In the year 2007-08, 56 percent of finalised
applications were heard by a single member, 36 percent were heard by three members, and 8 percent were
heard by two members: Guardianship and Administration Tribunal, Annual Report 2007—2008 (2008) 39. In
that Report, the Tribunal indicated that a significant number of the single-member hearings are non-
contentious reviews of existing appointments, for example, where there is no dispute about the issues of
capacity and need or where an administrator has been managing the adult’s finances for some time and all
relevant contactable people (adult, family and caregivers) are happy with the appointment: at 38.

219 Guardianship and Administration Act 2000 (QId) s 102, as amended by s 1446 of the Queensland Civil and

Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId).

220
Guardianship and Administration Act 2000 (QId) s 108(1).
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16.16  The first rule is that the parties to a proceeding must be given an
adequate opportunity to present their case (the hearing rule).?”?> This rule
involves three aspects: adequate prior notice, adequate disclosure of material
and an opportunity to respond to that material.

16.17 The second rule is that the decision-maker must be impartial or free
from bias (the bias rule).??® This rule requires that the decision-maker approach
the task with an open mind, free from prejudice and without any interest,
pecuniary or otherwise, in the outcome.

16.18 The requirements of procedural fairness will depend on the
circumstances of each case.

Access to documents

16.19 The active parties to a proceeding have a statutory right to access and
inspect specified documents on the Tribunal file before, during and after the
hearing.?* A person who the Tribunal considers to have a sufficient interest in
the proceeding may also access and inspect specified documents but only after
the hearing has ended.?® The right to access and inspect a document or other
information may be displaced by a confidentiality order.?”® Such an order,
which permits the Tribunal to withhold a document or information from an active
party or another person, may be made only if the Tribunal is satisfied that it is
necessary to avoid serious harm or injustice to a person.??’

221
WB Lane and S Young, Administrative Law in Australia (2007) [2.235]. JS Forbes, Justice in Tribunals
(2nd ed, 2002) [7.1], [7.4]. See, for a discussion of the principle of open justice and the requirements of
procedural fairness in the guardianship system: Queensland Law Reform Commission, Public Justice, Private
Lives: A New Approach to Confidentiality in the Guardianship System, Report No 62 (2007) vol 1, [3.23]-
[3.57].

222 o
JS Forbes, Justice in Tribunals (2nd ed, 2002) [7.1], [7.4]. See [16.54], [16.111] below.

223 o
JS Forbes, Justice in Tribunals (2nd ed, 2002) [7.3].

224 . . - .
Guardianship and Administration Act 2000 (QId) s 108(2)—(3).

225
Guardianship and Administration Act 2000 (QId) s 108(3).

226
Guardianship and Administration Act 2000 (QId) s 108(6). Section 1446 of the Queensland Civil and
Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 108 of the
Guardianship and Administration Act 2000 (QId) and replaces it with a new s 100 of the Guardianship and
Administration Act 2000 (Qld). Section 1446 has not yet commenced.

227

Guardianship and Administration Act 2000 (QIld) s 109E. Section 1446 of the Queensland Civil and
Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 109E of the
Guardianship and Administration Act 2000 (QId) and replaces it with a new s 109 of the Guardianship and
Administration Act 2000 (Qld). Section 1446 has not yet commenced.
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Informality

16.20 Tribunal proceedings must be conducted as simply and quickly as the
requirements of the Guardianship and Administration Act 2000 (Qld) and a
proper consideration of the matters before the Tribunal allow.??

Openness

16.21  Generally, Tribunal hearings must be held in public.?*® However, the
presumption of openness in Tribunal proceedings may be displaced in limited
circumstances.

16.22 The Tribunal may make an adult evidence order which permits the
Tribunal to speak with the adult in the absence of others.”*® The Tribunal may
also make a closure order which permits the Tribunal to close a hearing or part
of a hearing to all or some members of the public, or to exclude a particular
person (including an active party) from a hearing or part of a hearing.*** These
orders can be made only if the Tribunal is satisfied that it is necessary to avoid
serious harm or injustice to a person. An adult evidence order can also be
made if it is necessary to obtain relevant information the Tribunal would not
otherwise receive.?*?

Evidence

16.23  The Tribunal is not bound by the rules of evidence but may inform itself
on a matter in a way that it considers appropriate.?*®* The Tribunal's decision
must be based upon some evidence even though it may not be admissible in a
court.?®*  While the Tribunal is not bound by the rules of evidence,

228
Guardianship and Administration Act 2000 (QId) s 1097(1). Section 107(1) is repealed by s 1446 of the

Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId). Section
28(3)(d) of the Queensland Civil and Administrative Tribunal Act 2009 (QId) has a similar effect. Section 1446
has not yet commenced.

229
Guardianship and Administration Act 2000 (QIld) s 109. Section 1446 of the Queensland Civil and

Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 109 of the
Guardianship and Administration Act 2000 (QId) and replaces it with a new s 105 of the Guardianship and
Administration Act 2000 (Qld). Section 1446 has not yet commenced.

230
Guardianship and Administration Act 2000 (QId) s 109B. Section 1446 of the Queensland Civil and

Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 109B of the
Guardianship and Administration Act 2000 (QId) and replaces it with a new s 106 of the Guardianship and
Administration Act 2000 (Qld). Section 1446 has not yet commenced.

231 . . L . . L
Guardianship and Administration Act 2000 (QId) s 109C. Section 1446 of the Queensland Civil and

Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 109C of the
Guardianship and Administration Act 2000 (QId) and replaces it with a new s 107 of the Guardianship and
Administration Act 2000 (Qld). Section 1446 has not yet commenced.

232
3 Guardianship and Administration Act 2000 (QId) ss 109B(1), 109C(1).

233 Guardianship and Administration Act 2000 (QId) s 107(2). Section 1446 of the Queensland Civil and

Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 107(2) of the
Guardianship and Administration Act 2000 (QId). Section 28(3)(b) of the Queensland Civil and Administrative
Tribunal Act 2009 (QId) has a similar effect to s 107(2). Section 1446 has not yet commenced.

234 L . - . ) .
JS Forbes, Justice in Tribunals (2nd ed, 2002) [12.43], [12.54], [12.63]; Administrative Review Council,

‘Decision-making: Evidence facts and findings’, Best Practice Guide 3 (2007) 3.
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considerations of fairness and reliability on which the rules are based are
relevant in the fact-finding process.?*® These considerations may affect the
weight and significance given to the evidence.?*

16.24 The Tribunal has specific powers to inform itself in particular
circumstances, for example, to inquire as to the appropriateness and
competence of a particular person to be appointed as a guardian or
administrator.”®”  In addition to these powers to undertake inquiries, the
legislation also imposes a duty on the Tribunal to inquire. The Tribunal must
‘ensure, as far as it considers it practicable, it has all the relevant information
and material’.>® It may, for example, request or order a person to provide it
with information or material.*®* However, if the Tribunal considers urgent or
special circumstances justify it doing so, it may proceed to decide a matter on
the information before it without receiving further information.?*® Other powers
that permit the Tribunal to receive its own evidence include specific powers to
call its own witnesses and to seek particular documents.?**

16.25 The Tribunal is required when making a decision to be ‘satisfied’ as to
its decision and there is no burden of proof placed on a party by the

235
JS Forbes, Justice in Tribunals (2nd ed, 2002) [12.44]; Administrative Review Council, ‘Decision-making:

Evidence, facts and findings’, Best Practice Guide 3 (2007) 6.

236 o . . .
N Bedford and R Creyke, Inquisitorial Processes in Australian Tribunals (2006) 52-3.

231 Guardianship and Administration Act 2000 (QId) ss 18, 30. The Guardianship and Administration Act 2000
(QId) also includes other provisions that permit the Tribunal to seek further information or inform itself in
specific circumstances: ss 76 (Health providers to give information), 80P (Health providers to give
information), 134 (Report by tribunal staff), 148 (Application for entry and removal warrant) and 153 (Records
and audit). See also s 122 of the Powers of Attorney Act 1998 (QIld) which is in similar terms to s 153 of the
Guardianship and Administration Act 2000 (QId), although it relates to both the Supreme Court and the
Tribunal exercising powers under that Act: Powers of Attorney Act 1998 (QIld) s 109A.

238
Guardianship and Administration Act 2000 (QId) s 130(1). The Guardianship and Administration Act 2000

(QId) also includes other provisions that impose a duty on the Tribunal to inquire in specific circumstances: ss
80D(3) (Whether sterilisation is in child’s best interests); 118(2)(c)(ii) (Tribunal advises persons concerned of
hearing), 146(3) (Declaration about capacity), sch 1 pt 2 s 12 (Health care principle).

239
Guardianship and Administration Act 2000 (QId) s 130(2)—(4). A person must comply with such a request or

order unless he or she has a reasonable excuse. It is a reasonable excuse for a person to fail to give
information or material because giving the information or material might tend to incriminate the person:
s 130(5). Subject to a person having a reasonable excuse, a request or order made under s 130 of the Act
overrides any restriction, in an Act or the common law, about the disclosure or confidentiality of information
and any claim of confidentiality or privilege, including a claim based on legal professional privilege.

240 . . - . . L .
Guardianship and Administration Act 2000 (QId) s 131(1). If all the active parties in a proceeding agree, the

Tribunal may also proceed to decide a matter in the proceeding on the information before it when the
agreement was reached without receiving further information: s 131(2). However, before the active parties
agree, the Tribunal must ensure they are aware of the material on which the matter will be decided: s 131(3).
See also s 120 of the Powers of Attorney Act 1998 (Qld) which is in virtually identical terms, although it relates
to both the Supreme Court and the Tribunal exercising powers under that Act: Powers of Attorney Act 1998
(Qld) s 109A.

241
Guardianship and Administration Act 2000 (QId) ss 110, 135. In addition to the general power, the Act also

refers to powers to seek particular documents or documents in a specific situation: Guardianship and
Administration Act 2000 (QId) ss 18 (Inquiries about appropriateness and competence), 49 (Keep records),
153 (Records and audit).
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Guardianship and Administration Act 2000 (QId).?** In the absence of the
parties’ responsibility to prove a particular case, the Tribunal may need to make
further inquiries before it can be ‘satisfied’ of the particular matters necessary
for a decision.?*®

Other matters about Tribunal proceedings
Mediation

16.26 At any stage of the proceedings, the Tribunal may, with the President’s
approval, refer the parties in a proceeding to mediation.*** The purpose of a
referral is to identify and reduce the issues in dispute between the active parties
to a proceeding and to promote the settlement of the issues in dispute.?*®

16.27 The mediation provisions of the Guardianship and Administration Act
2000 (QId) will be repealed once QCAT commences operation.?*® The QCAT

242 The following provisions of the Guardianship and Administration Act 2000 (QId) provide that the Tribunal must

be ‘satisfied’ as to a relevant matter: ss 12(1) (appointing a guardian or an administrator), 13(1) (appointing a
guardian or an administrator six months in advance of the adult turning 18), 31(2)—(3) (reviewing the
appointment of a guardian or an administrator), 69—73 (making a range of decisions about special health
matters such as sterilisations and terminations), 80C(2) (whether sterilisation of a child is in his or her best
interests), 80J(3) (reducing time for notice of a hearing in relation to the sterilisation of a child), 109B (making
an adult evidence order), 109C (making a closure order), 109D (making a non-publication order), 109E
(making a confidentiality order), 112(6) (permitting publication of information about a proceeding), 129(1)
(making an interim order), 138A(1)(b) (dismissing an application as frivolous, trivial or vexatious), 149(1)
(issuing a warrant for removal of adult), sch 2 s 13(3) (approving clinical research).

The Powers of Attorney Act 1998 (QIld) also contains references to the Tribunal being ‘satisfied’ as to certain
matters: ss 18(2) (confirming the operation of a power of attorney when the principal becomes
‘incommunicate’), 113(2) (declaration about validity of a power of attorney, enduring power of attorney or
advance health directive), 123(1) (dismissing an application as frivolous, trivial or vexatious). Those
provisions of the Powers of Attorney Act 1998 (QIld) also apply to the Supreme Court: Powers of Attorney Act
1998 (Qld) s 109A.

The Guardianship and Administration Act 2000 (QId) does not expressly state the standard of proof to be
applied in Tribunal hearings. However, the Tribunal has applied the civil or balance of probabilities standard:
Re HEM [2005] QGAAT 27. See also McDonald v Director-General of Social Security (1984) 1 FCR 354;
N Bedford and R Creyke, Inquisitorial Processes in Australian Tribunals (2006) 32.

243 . . . .
This does not mean, however, that there is not a practical onus on a party to prove his or her case: N Bedford

and R Creyke, Inquisitorial Processes in Australian Tribunals (2006) 59, citing for example, McDonald v
Director-General of Social Security (1984) 1 FCR 354.

244
Guardianship and Administration Act 2000 (QId) ch 7 pt 4A. The National Alternative Dispute Resolution

Advisory Council defines ‘mediation’ as a process in which the participants to a dispute, with the assistance of
a dispute resolution practitioner (the mediator), identify the disputed issues, develop options, consider
alternatives and endeavour to reach an agreement. The mediator has no advisory or determinative role in
regard to the content of the dispute or the outcome of its resolution, but may advise on or determine the
process of mediation whereby resolution is attempted: National Alternative Dispute Resolution Advisory
Council, Dispute Resolution Terms <http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/
What is ADRGlossary of ADR Terms#MM> at 27 October 2009.

245 . . L . .
Guardianship and Administration Act 2000 (QId) s 145B. An Australian research study about the

effectiveness of mediation in guardianship proceedings has indicated that, in some cases, mediation may be
helpful ‘to determine if some or all of the differences between the parties can be resolved in a way that best
meets the needs of the adult’: R Carroll, ‘Appointing decision-makers for incapable persons — what scope for
mediation?’ (2007) 17 Journal of Judicial Administration 75, 92. See, for example, Re WFM [2006] QGAAT
54; Re WAE [2007] QGAAT 72.

246 . . . . . - -
Section 1462 of the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act

2009 (QId) repeals ch 7 pt 4A of the Guardianship and Administration Act 2000 (QIld). Section 1462 has not
yet commenced.
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Act contains general mediation provisions which will apply to active parties in
guardianship proceedings.?*’

Dismissal of an application

16.28 The Tribunal has power to dismiss an application at any stage of a
proceeding if the Tribunal considers the application is frivolous, trivial or
vexatious or is satisfied the application is misconceived or lacks substance.?*®

Costs

16.29  Generally, each party in a proceeding is to bear its own costs of the
proceeding.?*® However, in exceptional circumstances, including, for example,
if the Tribunal considers the application is frivolous or vexatious, the Tribunal
may ozg%er an applicant to pay both an active party’s costs and the Tribunal’s
Ccosts.

16.30 When QCAT commences operation, a number of additional costs
provisions under the Queensland Civil and Administrative Tribunal Act 2009
(Qld) will apply in guardianship proceedings.®*

Offences and contempt

16.31 The Guardianship and Administration Act 2000 (QId) provides for
various offences in relation to Tribunal proceedings. For example, the Act
makes it an offence for a person, without reasonable excuse, from doing
anything that would, if the Tribunal were a court of record, be a contempt of
court.?® |t is also an offence, for example, to give a false or misleading
document to the Tribunal or to make a false or misleading statement (for

247
Queensland Civil and Administrative Tribunal Act 2009 (QId) ch 2 pt 6 div 2 (compulsory conferences), div 3

(mediation). While both sets of provisions are generally similar, there are also some key differences between
them. For example, the provisions under the Queensland Civil and Administrative Tribunal Act 2009 (QId)
provide that the Tribunal or the Principal Registrar may make a referral to mediation without the need for the
President’s approval and that, in addition to a Tribunal member, the mediation may be conducted by an
Adjudicator, the Principal Registrar, a member of the Tribunal Registry or a mediator under the Dispute
Resolution Centres Act 1990 (QId): Queensland Civil and Administrative Tribunal Act 2009 (QId) ss 75, 79.

248
Guardianship and Administration Act 2000 (QId) s 138A.

24
° Guardianship and Administration Act 2000 (QId) s 127(1).

2
50 Guardianship and Administration Act 2000 (QId) s 127(2).

251 Section 1452 of the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendment Act
2009 (Qld) will insert a new s 127(3) in the Guardianship and Administration Act 2000 (QId). Section 127(3)
provides that ss 101, 103-109 of the Queensland Civil and Administrative Tribunal Act 2009 (QId) will apply in
proceedings under the Guardianship and Administration Act 2000 (QId). Those provisions, amongst other
things, will empower QCAT, in limited circumstances, to order costs against a party’s representative in the
interests of justice: Queensland Civil and Administrative Tribunal Act 2009 (Qld) s 103.

252
5 Guardianship and Administration Act 2000 (QId) s 143. A maximum penalty of 100 penalty units ($10 000)

applies: Guardianship and Administration Act 2000 (QId) s 143; Penalties and Sentences Act 1992 (QId)
s 5(1)(c).
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example, in documentation supporting an application for a guardianship or an
administration order).?*3

Publication of proceedings

16.32 Consistent with the legislative presumption of openness, the
Guardianship and Administration Act 2000 (Qld) permits the publication of
information about Tribunal proceedings, provided that the publication does not
lead to identification of the adult.®® However, in limited circumstances, the
Tribunal may make a non-publication order which permits the Tribunal to
prohibit the publication of information about Tribunal proceedings to the public,
or a section of the public.”®®> A non-publication order may be made only if the
Tribunal is satisfied that it is necessary to avoid serious harm or injustice to a
person.

SELECTED ISSUES FOR CONSIDERATION

Making an application

16.33  Section 115(1) of the Guardianship and Administration Act 2000 (QId)
provides that an application may be made to the Tribunal for a declaration,
order, direction, recommendation or advice in relation to an adult about
something in or related to the Act or the Powers of Attorney Act 1998 (QId).

Procedural requirements for making an application

16.34 An apg)lication must be in writing, signed by the applicant and filed with
the Tribunal.®® It must also include the reasons for the application.?” In order
to enable the Tribunal to give notice of the hearing, the application must also
include, to the best of the applicant’'s knowledge, the name and address or

contact details for the following people:?*®
. the applicant;
253

Guardianship and Administration Act 2000 (QId) ss 140-141. A maximum penalty of 100 penalty units
($10 000) applies: Guardianship and Administration Act 2000 (QId) ss 140(1), 141(1); Penalties and
Sentences Act 1992 (QId) s 5(1)(c).

254 Guardianship and Administration Act 2000 (QId) s 112(1)—(2).
2
55 Guardianship and Administration Act 2000 (QId) s 109D. Section 1446 of the Queensland Civil and
Administrative Tribunal (Jurisdiction Provisions) Amendment Act 2009 (QId) repeals s 109D of the
Guardianship and Administration Act 2000 (QId) and replaces it with a new s 108 of the Guardianship and
Administration Act 2000 (Qld). Section 1446 has not yet commenced.
2
56 Guardianship and Administration Act 2000 (QId) s 116(1).
257 Guardianship and Administration Act 2000 (QId) s 116(2)(a).
258

Guardianship and Administration Act 2000 (QId) s 116(2)(b)—(c). Note that s 140 of the Guardianship and
Administration Act 2000 (QId) provides that a person must not state anything to the Tribunal, Registrar or
another Tribunal staff member the person knows is false or misleading in a material manner. The maximum
penalty is 100 penalty units ($10 000): Guardianship and Administration Act 2000 (QIld) s 140(1); Penalties
and Sentences Act 1992 (Qld) s 5(1)(c).
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. if the applicant is not the adult concerned in the application — the adult;
. the adult’s family members;

. any primary carer of the adult; and

. all current guardians, administrators and attorneys for the adult.

16.35 An application for the appointment of a guardian or an administrator
must also include the proposed appointee’s written consent.?*°

16.36 Some types of application also require the inclusion of additional
information. For example, an application for appointment as guardian or
administrator must include the following information:**°

. details of the matter;

. a detailed description of the adult's alleged impaired capacity for the
matter;

. why the appointment is necessary;

. details of any enduring document made by the adult;

. for an application for appointment of a guardian — a summary of the

adult’s financial position;
. for an application for appointment of an administrator:

- details of the adult's income, living expenses, assets and
liabilities; and

- details of the current arrangements for management of the adult’s
financial matters;

. the name, address and telephone number of the proposed guardian or
administrator;

. whether the adult has been informed of the application;

. a description of how the person communicates and information about the
type of assistance, if any, the adult might need at the hearing; and

. if urgent action is required — an explanation of the urgency.

259
Guardianship and Administration Act 2000 (QId) s 117.

260
Guardianship and Administration Regulation 2000 (QId) s 3(1).
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16.37  Various types of application must also include information about the
adult relevant to the application that is provided by a health provider.?®*

16.38 When the QCAT commences operation, the generic provisions and
procedures for making an application under the QCAT Act will apply for the
purposes of making an application in a guardianship proceeding.?®?

16.39 The QCAT Act also enables the Principal Registrar of QCAT to accept
an application, with or without conditions, or to reject an application.?®® This is
similar to the position in the Victorian Civil and Administrative Tribunal.?®*

Who may make an application

16.40 A person’s entitlement to make an application in a legal proceeding is
sometimes referred to in terms of the person’s ‘standing’ to apply.

16.41  Section 115(2) of the Guardianship and Administration Act 2000 (QId)
sets out the particular persons who have standing to make an application to the
Tribunal. It provides that an application may be made by:

. the adult concerned; or
. unless ch% Act or the Powers of Attorney Act 1998 (QId) states
5

otherwise?®® — another interested person.?®®
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Guardianship and Administration Regulation 2000 (QId) ss 3(2) 4(2), 6(2). The minimum standard

documentation required by the Tribunal prior to listing certain types of applications for hearing includes ‘a
report by medical and related health professional/s other than the applicant, or other documentation
describing diagnosis and capacity’: Guardianship and Administration Tribunal, Presidential Direction No 2 of
2002, <http://www.gaat.gld.gov.auffiles/2002 - 2 General.pdf> at 27 October 2009. These applications are:
an application for the appointment a guardian or an administrator; an application for a declaration regarding
an enduring power of attorney; an application for a declaration of capacity; and an application for consent to
special health matter.

262 . . . . . . .
Section 1448 of the Queensland Civil and Administrative Tribunal (Jurisdiction Provisions) Amendmen