QLRC, A Review of the Trusts Act 1973 (Qld), Discussion Paper (WP 70)
3

Queensland
Law Reform Commission

A Review of the Trusts Act 1973 (Qld)

Discussion Paper:

Questions and Proposals

WP No 70

December 2012
SUBMISSIONS

This document contains the questions posed (‘Q’) and proposals made (‘P’) by the Commission in its Discussion Paper and on which it invites submissions. Respondents are invited to use this document as a template for submissions on any or all of the issues raised in the Discussion Paper.
Submissions should be sent to:


Email:

lawreform.commission@justice.qld.gov.au

Facsimile:
(07) 3247 9045


The Secretary


Queensland Law Reform Commission


PO Box 13312


George Street Post Shop  Qld  4003

An appointment to make an oral submission may be made by telephoning:


(07) 3247 4544

Closing date: 18 March 2013
PRIVACY

Any personal information that you provide in a submission is collected only for the purpose of undertaking this review under the Law Reform Commission Act 1968 (Qld).

Unless you indicate otherwise, the Commission may refer to and disclose details of some or all of your submission in future publications for this review. Further, those publications may include an appendix listing the names of those people who have made submissions.

Please indicate clearly if one or more of the following apply:

· you do not want your submission or part of your submission to be referred to in a future publication;

· you do not want to be identified by name if your submission is referred to in a future publication;

· you do not want your name to be included in an appendix in a future publication. 

Chapter 5

Capacity, Appointment and Discharge of Trustees
Capacity to be a trustee

Statutory disqualification of minors, or others
Q5-1
Should the Trusts Act 1973 (Qld) provide that the appointment of a minor (or other particular categories of persons) is void? Alternatively, is it sufficient that section 12(1) of the Act provides for the replacement of certain trustees, including minors?
Limitation on the maximum number of trustees

An upper limit of four trustees, with exceptions
Q5-2
Is the upper limitation of four trustees for private trusts appropriate?
Q5-3 
Should charitable trusts continue to be an exception to the limitation on the maximum number of trustees?
Q5-4
Should the Minister retain the discretion to approve more than four trustees?
The appointment of replacement and additional trustees

Circumstances in which a trustee may be replaced

P5-5
Section 12(1)(b) of the Trusts Act 1973 (Qld), which provides for the replacement of a trustee who remains out of the State for more than one year without having properly delegated the execution of the trust, should be omitted from the Act.
Q5-6
Should any new ground be added to section 12(1) of the Trusts Act 1973 (Qld) to enable a non-performing trustee to be replaced or are the present grounds in section 12(1) sufficient?
P5-7
Section 12(1) of the Trusts Act 1973 (Qld) should be amended to provide that a trustee may be replaced if the trustee is an undischarged bankrupt.
Q5-8
Should section 12(1) of the Trusts Act 1973 (Qld) be amended to provide that a trustee may be replaced if the trustee is disqualified from managing corporations under Part 2D.6 of the Corporations Act 2001 (Cth) and is not given permission to manage the corporation under section 206F or 206G of that Act?
Q5-9
Apart from the matters mentioned in Proposal 5-7 and Question 5-8, are there any circumstances not currently provided for in section 12(1) of the Trusts Act 1973 (Qld) in which it would be appropriate for an existing trustee to be replaced by the mechanism provided in section 12?
Persons who may appoint replacement trustees

The person nominated by the trust instrument for the purpose of appointing new trustees

Q5-10
Should section 12 of the Trusts Act 1973 (Qld) be amended so that it provides expressly that, if:

(a)
two or more persons (the ‘appointors’) have the power under a trust instrument to appoint new trustees;


(b)
the trust instrument:


(i)
requires the appointors to exercise their power jointly; or


(ii)
is silent as to the manner in which the appointors are to exercise their power; and


(c)
the appointors are unable to agree on the appointment of a new trustee;


the appointors are taken to be not ‘able and willing’ to exercise the power?
Q5-11
Should section 12 of the Trusts Act 1973 (Qld) be amended so that it provides expressly that, if:

(a)
more than two persons (the ‘appointors’) have the power under a trust instrument to appoint new trustees;


(b)
the trust instrument requires the appointors to exercise their power by majority; and


(c)
the appointors are unable to form a majority view on the appointment of a new trustee;


the appointors are taken to be not ‘able and willing’ to exercise the power?
The personal representative of the last surviving or continuing trustee

P5-12
If section 12 of the Trusts Act 1973 (Qld) continues to provide that the personal representative of the last surviving or continuing trustee may appoint replacement trustees, the section should also provide that, if there is more than one personal representative, the power must be exercised by the personal representatives jointly.
Person appointed by the will (or another document) of a last surviving or continuing trustee

Q5-13
Should the Trusts Act 1973 (Qld) be amended to provide that a last surviving or continuing trustee may make an appointment of replacement trustees that is to take effect on his or her death? Alternatively, is it sufficient that section 12(1) of the Act enables the personal representative of a last surviving or continuing trustee to appoint replacement trustees?
Q5-14
If the Trusts Act 1973 (Qld) should be amended to enable a last surviving or continuing trustee to make an appointment of replacement trustees that is to take effect on his or her death:


(a)
should the Act require the appointment to be made by will; or


(b)
should it be sufficient if the appointment is made in writing?
Beneficiaries
Q5-15
Should the Trusts Act 1973 (Qld) make provision for beneficiaries to appoint new trustees or direct that new trustees be appointed and, if so, in what circumstances? For example, should beneficiaries have the power to appoint, or direct the appointment of, new trustees if:


(a)
all of the beneficiaries are of full age and capacity and, taken together, are absolutely entitled to the trust property; or


(b)
a sole or last surviving or continuing trustee has impaired capacity?
The administrator or attorney of a last surviving or continuing trustee
Q5-16
Should the Trusts Act 1973 (Qld) be amended to confer, on either or both of the following, the power to appoint a person or persons in the place of a last surviving or continuing trustee who is incapable of acting in the administration of the trust:


(a)
a person who is the administrator of the trustee under the Guardianship and Administration Act 2000 (Qld) or under the corresponding law of another Australian jurisdiction;


(b)
a person who is the attorney for financial matters for the trustee under an enduring power of attorney made, or recognised, under the Powers of Attorney Act 1998 (Qld)?

Q5-17
Should an administrator or attorney for financial matters be able to exercise the power referred to in Question 5-16:


(a)
only if he or she has been appointed to exercise power for all of the trustee’s financial matters; or


(b)
regardless of whether he or she has been appointed to exercise power for all, or only some, of the trustee’s financial matters?

Q5-18
If an adult has more than one administrator or attorney for financial matters, should the Trusts Act 1973 (Qld) provide that, in exercising the power referred to in Question 5-16, the administrators or attorneys must act jointly?
Discharge of outgoing trustee on appointment of replacement trustee

Q5-19
What should be sufficient in terms of the number and type of remaining trustees for an outgoing trustee to be discharged? For example:


(a)
should the current requirements of section 12(2)(c)(i) be retained or, alternatively, should those requirements be replaced with either (and, if so, which) of the following options:


(i)
there will remain either a trustee corporation or at least two trustees (who need not be individuals);


(ii)
there will remain at least one trustee (who need not be a trustee corporation);


(b)
should the current requirements of section 12(2)(c)(ii) be retained?

Q5-20
What, if any, exceptions should there be to the ordinary requirements under section 12(2)(c) of the Trusts Act 1973 (Qld) in terms of the number and type of remaining trustees?
Q5-21
Should section 12 of the Trusts Act 1973 (Qld) include a positive statement to the effect that, provided the requisite number or type of trustees will remain, the appointment of a new trustee or trustees in the place of an existing trustee discharges the trustee from that office?
Evidence as to a vacancy in a trust
Q5-22
Are there any problems with the operation of section 13 of the Trusts Act 1973 (Qld)?
Q5-23
Should section 13 of the Trusts Act 1973 (Qld) also provide protection to persons other than purchasers in good faith of trust property and, if so, to whom? For example, should the protection afforded by section 13 extend to a debtor making a payment to trustees?
Retirement of trustee without a new appointment

Minimum number and type of remaining trustees

Q5-24
What should be sufficient in terms of the number and type of remaining trustees for a trustee to retire under section 14 of the Trusts Act 1973 (Qld)?

Q5-25
What, if any, exceptions should there be to the ordinary requirements under section 14 of the Trusts Act 1973 (Qld) in terms of the minimum number and type of remaining trustees?
Discharge dependent on retiring trustee transferring trust property

Q5-26
Should section 14 of the Trusts Act 1973 (Qld) include a provision to the effect of section 8(4) of the Trustee Act 1925 (ACT) and of the Trustee Act 1925 (NSW)?
Vesting of trust property in new and continuing trustees

Vesting of property with specific transfer requirements
Q5-27
Does the expression ‘subject to the provisions of any other Act’ in section 15(1) and (2) of the Trusts Act 1973 (Qld) create an adequate exception for property that is the subject of specific legislative or other transfer requirements? If not, how should that exception be expressed?

Q5-28
Should section 15 of the Trusts Act 1973 (Qld) include a provision to the effect that, where property does not vest under that section until transfer or registration under another Act, the instrument by which new trustees are appointed or by which a trustee is discharged vests in the persons who are and will become the trustees the right to call for a transfer of the property and to sue for or recover the property?

Q5-29
Should section 15 of the Trusts Act 1973 (Qld), instead of section 12(2)(d) and 15(3), include a provision imposing a more explicit duty on any trustee who wishes to be discharged, any continuing and new or additional trustees, and any person in whom the trust property is vested in consequence of the death of a sole trustee, to execute all such instruments and do all such acts to vest the trust property in the names of the persons who are and will become the trustees?
Vesting of property where the trustee who has been replaced is unable to execute the required transfers

Q5-30
What problems, if any, exist with procuring the execution of transfer documents by a trustee who has been replaced under section 12 of the Trusts Act 1973 (Qld) and is unable or unwilling to sign the documents?

Q5-31
Would it be desirable to develop a mechanism to avoid the need to apply to the court for a vesting order in these circumstances or is a vesting order the best way to safeguard the beneficiaries’ interests?
Devolution of trust assets and trust powers upon death

Death of a trustee who holds trust property as tenant in common with one or more trustees

Q5-32
Although it is not strictly necessary, would it be of any benefit for the Trusts Act 1973 (Qld) to clarify that section 16(2) of the Act applies to the devolution and vesting of trust property held by a trustee as a tenant in common with another trustee?
Devolution of mortgage estates on death

P5-33
Section 17 of the Trusts Act 1973 (Qld), which provides for the vesting of property vested solely in a person by way of mortgage, is no longer required and should be omitted from the Act.
Renunciation of probate by person appointed as executor and trustee

Q5-34
Should section 18 of the Trusts Act 1973 (Qld) be amended so that it also applies if the person who is appointed both executor and trustee by will is passed over by the court and letters of administration with the will annexed are granted to another person? Alternatively, are the current mechanisms for replacing the person sufficient?
Custodian Trustees
Q5-35
Should the Trusts Act 1973 (Qld) continue to make provision for custodian trustees or should section 19 of the Act be omitted?

Q5-36
Should section 19(1) of the Trusts Act 1973 (Qld) continue to provide that ‘any corporation’ may be appointed to be custodian trustee of a trust?

Q5-37
Should section 19(1) of the Trusts Act 1973 (Qld) clarify who may appoint a custodian trustee and in what circumstances?

Q5-38
Should section 19 of the Trusts Act 1973 (Qld) clarify whether a custodian trustee may be appointed for the whole or a specific part of the trust property?

Q5-39
Should section 19(2) of the Trusts Act 1973 (Qld) continue to provide that directions to the custodian trustee may be given by a majority of the managing trustees?
Meaning of ‘trustee’ for part 2 of the Trusts Act 1973 (Qld)

P5-40
Part 2 of the Trusts Act 1973 (Qld) should include a provision to the effect that, in that part, ‘trustee does not include a personal representative as such’ and, as a consequence of that amendment, sections 12(9) and 16(9) of the Trusts Act 1973 (Qld) should be omitted.

Chapter 6

Investment:
Trustees’ Powers, Duties and Protections

The main investment provisions

Q6-1
Subject to the issues raised below in relation to ‘total return investment’, do sections 21–24 of the Trusts Act 1973 (Qld) provide sufficient flexibility and safeguards for an effective power of investment?
Total return investment

Q6-2
Should the concept of total return investment be further investigated with a view to amending the Trusts Act 1973 (Qld) to enable trustees to invest on that basis?

Q6-3
If so:


(a)
is there support for either or both of the percentage trust or discretionary allocation trust models;


(b)
should the particular model apply only where it is expressly directed by the trust instrument?

Specific investment powers and provisions

Power of trustee in relation to securities

Q6-4
Should the powers conferred by section 25(1)–(3) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?

P6-5
If the Trusts Act 1973 (Qld) continues to include a provision to the effect of section 25, the Act should be amended so that the provision applies whether or not a contrary intention is expressed in the trust instrument.
Power of trustee as to calls on shares

P6-6
In light of the power conferred by section 27 of the Trusts Act 1973 (Qld), section 33(1)(c) of the Act should be omitted.
Power to purchase dwelling house as residence for beneficiary

Q6-7
Should the powers conferred by section 28(1)–(2) of the Trusts Act 1973 (Qld) apply:


(a)
subject to a contrary intention in the trust instrument; or 


(b)
whether or not a contrary intention is expressed in the trust instrument?

Protection from liability
Protection of trustees who retain certain investments

Q6-8
Should the Trusts Act 1973 (Qld) continue to include a provision to the effect of section 29 or, alternatively, should section 29 be omitted?
Loans and investments by trustees not breaches of trust in particular circumstances

Q6-9
Should the Trusts Act 1973 (Qld) continue to include a provision to the general effect of section 30(1) or is it sufficient that the court may, under section 76, relieve a trustee from personal liability for a breach of trust if it appears to the court that the trustee has acted honestly and reasonably, and ought fairly to be excused?
Q6-10
If the Trusts Act 1973 (Qld) continues to include a provision to the general effect of section 30(1), should that section:


(a)
continue to include, as a condition for protection, that the loan was not more than ‘two-thirds’ of the value of the property stated in the valuer’s report; or


(b)
replace the reference to ‘two-thirds’ with a different proportion of the value of the property stated in the valuer’s report (and, if so, what proportion); or


(c)
not specify a fixed proportion of the value of the property, but recast the extent of the protection in some other way — for example, that the amount of the loan does not exceed the proportion of the value of the property stated in the valuer’s report as the maximum proportion that the valuer considers that it would be prudent to lend on that property?

Limitation of liability of trustee for loss on improper investments

Q6-11
Should the Trusts Act 1973 (Qld) continue to include a provision to the effect of section 30A?
Protection for dispensing with investigations of lessee’s title

P6-12
Section 30(2) of the Trusts Act 1973 (Qld) should be omitted.
Chapter 7

Trustees’ Duties
A general statutory duty of care for trustees

Q7-1
Should the Trusts Act 1973 (Qld) include a statutory duty of care that applies to trustees in administering the trust and, if so, should that duty:


(a)
be based on section 22(1) of the Trusts Act 1973 (Qld) or be expressed in some other way;


(b)
apply generally to a trustee in administering the trust or only to the exercise of specified powers (and, if so, which powers);


(c)
be absolute or, alternatively, should it apply only to the extent that a contrary intention is not expressed in the trust instrument?

Whether any specific duties should be included in the Trusts Act 1973 (Qld)
Q7-2
Apart from a general statutory duty of care, should the Trusts Act 1973 (Qld) be amended to incorporate, as statutory duties, any of the specific duties that apply to trustees under the general law?

Q7-3
If so:


(a)
which duties should be included; and


(b)
should the statutory duties (or any of them) be absolute or, alternatively, should the statutory duties apply only to the extent that a contrary intention is not expressed in the trust instrument?

Duty to keep accounts and other records

Q7-4
Should the Trusts Act 1973 (Qld) include a provision requiring trustees to keep adequate records relating to the administration of the trust and, if so:


(a)
what particular records, if any, should be prescribed;


(b)
for what period, if any, should the records be required to be maintained; and


(c)
should the legislation also require trustees who are administering more than one trust to keep separate records in relation to each trust?

Duty to provide accounts and other information

Q7-5
Should the Trusts Act 1973 (Qld) include provisions to clarify the duty of trustees to provide accounts or other information in relation to the trust property to beneficiaries or other persons?

Q7-6
If so:


(a)
which persons should be entitled to receive information or inspect the documents on application to the trustee, for example:


(i)
a beneficiary;


(ii)
 the object of a discretionary power;


(b)
what information or documents, if any, should be prescribed;


(c)
should the trustee have a discretion to refuse disclosure of the information or documents in particular circumstances and, if so, what should those circumstances be?

duty to act jointly

Q7-7
Should it continue to be the case that, unless authorised by the trust instrument to act by majority, co-trustees of a private trust must act jointly? Alternatively, should the Trusts Act 1973 (Qld) provide for trustees of a private trust to act by majority?

Q7-8
If the Trusts Act 1973 (Qld) is amended to provide for trustees of a private trust to act by majority:


(a)
should that provision be subject to a contrary intention in the trust instrument;


(b)
what provision should be made for the protection of a dissenting trustee?

Chapter 8

Trustees’ Management Powers

A proposal for reform

Introduction of a general property power (with or without a list of specific powers)

P8-1
The Trusts Act 1973 (Qld) should be amended to provide that, when acting in his or her capacity as a trustee, a trustee has, in relation to the trust property, all the powers of an absolute owner.
Q8-2
If the Trusts Act 1973 (Qld) is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’), should the Act also be amended to include a provision that lists examples of specific powers conferred by the general property power?
The specific management powers

General power of sale
Q8-3
Should the powers conferred by section 32(1)(a) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Mode and conduct of sale
Q8-4
Should the powers in relation to the mode and conduct of sale conferred by section 34 of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Power to sell subject to depreciatory conditions

Q8-5
Should the Trusts Act 1973 (Qld) continue to include a provision to the general effect of section 35?
Power of trustee-vendor to secure part of purchase price by mortgage
P8-6
If the Trusts Act 1973 (Qld) is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner, section 36 of the Act should be omitted.
Q8-7
If the Trusts Act 1973 (Qld) is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’), should any provision that lists examples of specific powers conferred by the general property power include the power of a trustee who sells land to secure part of the purchase price by a mortgage over the land?
Q8-8
If section 36 of the Trusts Act 1973 (Qld) is omitted, should the Act include a new provision that:


(a)
provides that a trustee who sells land and secures not more than two-thirds of the purchase price by mortgage is not liable for any loss that is incurred by reason only of the security being insufficient at the date of the mortgage; and


(b)
ensures that the trustee is not required to obtain a report about the value of the land or any advice about the making of the loan?
Q8-9
Should it be a condition for protection under the provision mentioned in Question 8-8 that the mortgage contains a covenant by the mortgagor to keep any buildings or other improvements that are comprised in the mortgage insured against loss or damage by fire and by storm and tempest to their full insurable value?
Power to sell trust property on terms of deferred payment

P8-10
If the Trusts Act 1973 (Qld) is amended to confer on trustees all the powers of an absolute owner of property, section 37 of the Act should be omitted.
Q8-11
If the Trusts Act 1973 (Qld) is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’, should any provision that lists examples of specific powers conferred by the general property power include the power of a trustee to sell property on terms of deferred payment (including the power to sell land under an instalment contract within the meaning of the Property Law Act 1974 (Qld))?
Q8-12
If section 37 of the Trusts Act 1973 (Qld) is omitted, should the Act preserve:

(a)
the protection currently afforded by section 37(6); or


(b)
the clarification in section 37(7) that a trustee’s sale of property on terms of deferred payment is deemed not to be the lending of money or the investment of trust funds for the purposes of any consent or direction required by the instrument (if any) creating the trust or by any Act?
Power to raise money by sale, conversion, calling in or mortgage

Q8-13
Is the scope of the power conferred by section 45 of the Trusts Act 1973 (Qld), and in particular the power to mortgage, appropriate?
Q8-14
Should section 45 of the Trusts Act 1973 (Qld) be amended to clarify the purposes for which the power conferred by the section may be exercised, for example, by referring to the specific purposes under the Act for which a trustee may be authorised to expend, pay or apply capital money?
Power to renew, extend or vary mortgage

Q8-15
Should the Trusts Act 1973 (Qld) continue to include a provision to the general effect of section 33(1)(i)?
Power to dispose of trust property by exchange or partition
Q8-16
Should the powers of exchange or partition conferred by section 32(1)(b) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Power to postpone sale of trust property
P8-17
In view of the protection given to purchasers by section 46 of the Trusts Act 1973 (Qld), section 32(4) of the Act, to the extent that it confers protection on a purchaser, should be omitted.
Power to lease trust property

Q8-18
Should the leasing powers conferred by section 32(1)(d)–(f) and (3)(b)–(c) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of stand-alone provisions in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?

Q8-19
Should the Trusts Act 1973 (Qld) be amended to permit a trustee to grant a lease, with or without the option to purchase or renew, for a period within or extending beyond the duration of the trust?
Power to subdivide and undertake other development works

Q8-20
Should the powers conferred by section 33(1)(e) and (f) of the Trusts Act 1973 (Qld) (including the powers to subdivide and undertake other development works):


(a)
continue to be the subject of stand-alone provisions in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Power to grant easements etc
Q8-21
Should the powers conferred by section 33(1)(h) of the Trusts Act 1973 (Qld) (including the power to grant an easement):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Power to execute all necessary documents

P8-22
Section 33(1)(h) of the Trusts Act 1973 (Qld) should be amended to omit the power to execute all necessary documents to give effect to the powers otherwise conferred by that provision.
Power to surrender life policies

Q8-23
Should the power to surrender life policies conferred by section 33(1)(k) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Power to surrender onerous leases or property

Q8-24
Should the power to surrender onerous leasehold or freehold property conferred by section 38(1) and (2) of the Trusts Act 1973 (Qld): 


(a)
continue to be the subject of stand-alone provisions in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the 'general property power'):


(i)
be omitted; or 


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Q8-25
Should section 38(1) and (2) of the Trusts Act 1973 (Qld) continue to provide that the trustee is not chargeable with breach of trust and the surrender cannot be impeached by a beneficiary upon the ground only that the property was not of an onerous nature, if the trustee has acted bona fide and on the advice of a registered valuer?
Power to renew leases

Q8-26
Should the power to renew a renewable leasehold under section 39(1) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Q8-27
Should the Trusts Act 1973 (Qld) continue to include a provision to the general effect of section 39(2) (that is, to authorise the trustee to expend capital money for the purpose of renewing the lease)?
Power to purchase equity of redemption in lieu of foreclosure
P8-28
Section 40 of the Trusts Act 1973 (Qld) should be omitted.
Power to release equity of redemption of mortgaged property

P8-29
Section 41 of the Trusts Act 1973 (Qld) should be omitted.
Power to carry on a business
Q8-30
Should section 57 of the Trusts Act 1973 (Qld) be amended to clarify that the reference in section 57(1) to ‘the provisions of … the instrument (if any) creating the trust’ includes a provision of the trust instrument that confers on the trustee the power to postpone the sale of any trust property that was being used by the settlor in carrying on any business?
Q8-31
Should section 57(1)(a)–(b) of the Trusts Act 1973 (Qld) remain in its present form so that, where there is no express or implied power in the trust instrument to carry on a business, the trustee may carry on a business for two years from the commencement of the trust or such other period as may be necessary to wind-up the business (which may be longer than two years)?
Q8-32
Alternatively, should one of the following options (and, if so, which one) replace section 57(1)(a)–(b) of the Trusts Act 1973 (Qld) as the period for which a trustee is authorised to carry on a business:


(a)
the period up to two years from the commencement of the trust, that is reasonably necessary to wind-up the business; or


(b)
the period that is reasonably necessary to wind-up the business?
Q-33
Should the Trusts Act 1973 (Qld) clarify the relationship between sections 32 and 57(1) of the Act by ensuring that the statutory power to postpone the sale of trust property conferred by section 32 is subject to the specific power to carry on a business conferred by section 57(1)?
Q8-34
Should section 57 of the Trusts Act 1973 (Qld) contain any additional qualification on the trust property that may be employed in carrying on a business — for example, that the trustee may employ any part of the trust estate ‘as is reasonably necessary’?
The effect of a contrary intention in the trust instrument

The proposed general property power

Q8-35
If the Trusts Act 1973 (Qld) is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’), should that power apply: 

(a)
subject to a contrary intention in the trust instrument; or 


(b)
whether or not a contrary intention is expressed in the trust instrument?
The specific management powers
Q8-36
If the Trusts Act 1973 (Qld) is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’), should the Act continue to provide that the following powers apply whether or not a contrary intention is expressed in the instrument (if any) creating the trust:


(a)
the power to sell trust property (section 32(1)(a));


(b)
the power to dispose of trust property by exchange or partition (section 32(1)(b));


(c)
the power to postpone the sale of trust property (section 32(1)(c));


(d)
the power to lease trust property (section 32(1)(d)–(f), (3));


(e)
powers relating to the mode and conduct of sale (section 34);


(f)
the power of a trustee-vendor to secure part of the purchase price (section 36);


(g)
the power of a trustee-vendor to sell on terms of deferred payment (section 37);


(h)
the power to renew, extend or vary a mortgage (section 33(1)(i));


(i)
the power to raise money by the sale, conversion, calling in or mortgage of trust property (section 45); 


(j)
the power to subdivide and undertake other development works (section 33(1)(e)–(f));


(k)
the power to grant easements (section 33(1)(h));


(l)
the power to surrender life policies (section 33(1)(k));


(m)
the power to surrender onerous leases or property (section 38);


(n)
the power to renew leases (section 39);


(o)
the power to concur with others (section 53);


(p)
the power to employ trust property and to exercise other powers for the purpose of carrying on a business (section 57(2))?
Ancillary management powers
The payment, apportionment and recoupment of trust property expenses
Statutory power to expend trust money on trust property expenses
Q8-37
Should the powers conferred by section 33(1)(a)–(f) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Q8-38
If a provision in terms similar to section 33(1)(b) is retained in the Trusts Act 1973 (Qld), should the statutory limit of $10 000 on expenditure on the improvement or development of the trust property currently imposed under that section be:


(a)
increased; or


(b)
removed?
Q8-39
If the statutory limit of $10 000 on expenditure on the improvement or development of the trust property currently imposed under section 33(1)(b) of the Trusts Act 1973 (Qld) is increased, should it be expressed as:


(a)
a stated sum (and, if so, what amount); or 


(b)
a proportion of the total value of the trust property (and, if so, what proportion)?
Statutory power of apportionment and recoupment of trust property expenses

Q8-40
Should the powers conferred by section 33(1)(g) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?

Q8-41
If the powers of apportionment and recoupment conferred by section 33(1)(g) are retained in the Trusts Act 1973 (Qld), is their scope appropriate, or should they be changed in some way, for example, by extending the power of recoupment to allow expenditure under section 33(1)(a)–(f) that is made out of income to be recouped from capital if it would be equitable to do so in the all the circumstances?
The payment of insurance premiums and the effect of a contrary intention in the trust instrument

Q8-42
Should section 47(3) of the Trusts Act 1973 (Qld) be retained as a separate provision or omitted?
Q8-43
If provisions in terms similar to section 33(1)(a)–(g) are retained in the Trusts Act 1973 (Qld), should they:


(a)
continue to apply whether or not a contrary intention is expressed in the instrument (if any) creating the trust; or


(b)
be amended to apply subject to a contrary intention in the trust instrument?

Chapter 9

Trustees’ Administrative Powers

Power to give receipts and their effect
Requirement for agent to be appointed in writing
Q9-1
Should section 43 of the Trusts Act 1973 (Qld) continue to refer to a receipt given by a person authorised by the trustees in writing or should the requirement for the person to be authorised in writing be omitted?

Q9-2
Should section 43 of the Trusts Act 1973 (Qld) continue to refer, where there are several trustees, to a receipt given by any one or more of the trustees authorised by the trustees in writing or should the requirement for the trustees to be authorised in writing be omitted?
Power to employ agents

Power to appoint and pay an agent: section 54(1)

Q9-3
Should the Trusts Act 1973 (Qld) continue to include a provision to the general effect of section 54(1) or is there a need to clarify the administrative functions for which an agent may be appointed (and, if so, how)?
Appointment of agent or attorney to exercise discretions, trusts and powers in relation to property outside the jurisdiction: section 54(2)

Q9-4
Is there a need to retain section 54(2) of the Trusts Act 1973 (Qld) to enable a trustee to appoint an agent to exercise, in relation to property outside Queensland, the discretions, trusts and powers vested in the trustee in relation to that property or should section 54(2) be omitted?
Power to appoint a solicitor or financial institution to receive money payable to the trustee: section 54(3)–(4)

Q9-5
In view of the general power in section 54(1) of the Trusts Act 1973 (Qld) for trustees to appoint agents, including for the receipt of money, is it necessary to retain any part of section 54(3)?
Whether the Act should enable trustees to appoint a third party to exercise some of their discretions
Q9-6
Is there a need for the Trusts Act 1973 (Qld) to be amended to allow trustees to delegate the exercise of certain of their powers to a third party?
Q9-7
If yes to Question 9-6:


(a)
should the Act provide a general power for trustees to delegate their powers to another person, subject to specified exceptions and, if so, what should those exceptions be;


(b)
alternatively, should the Act make provision only for the delegation of trustees’ power of investment;


(c)
are there particular provisions of the Trustee Act 2000 (UK) that should or should not be included in the Act, for example, the provisions:


(i)
enabling trustees to authorise a person to act on terms that:


(A)
permit the person to appoint a substitute;


(B)
restrict the liability of the person, or that of the substitute, to the trustees or to any beneficiary; or


(C)
permit the person to act in circumstances capable of giving rise to a conflict of interest;


(ii)
requiring that the appointment of a person to exercise the trustees’ power of investment be made in writing and accompanied by a statement that gives the person guidance about how the power should be exercised;


(d)
what safeguards should be included in the Act, for example, should the Act impose any specific duties on trustees in relation to any (or all) of the following:


(i)
selecting the person;


(ii)
determining the terms on which the person is appointed;


(iii)
reviewing the arrangements under which the person is appointed?
Valuations

The effect of a valuation made by the trustee

Q9-8
Should the Trusts Act 1973 (Qld) continue to include a provision that deals with the effect of a valuation made under section 51(1) or, alternatively, should section 51(2) be omitted?
Q9-9
If the Trusts Act 1973 (Qld) should continue to include a provision that deals with the effect of a valuation made under section 51(1):


(a)
which valuations should the provision apply to — for example, a valuation made in ‘good faith’ or in some other specified way;


(b)
what should be the effect of the valuation?
Audit of Trust accounts

Q9-10
Subject to correcting the second reference to ‘trustee’ in section 52(1)
 and omitting the redundant reference to the Public Trustee in section 52(3),
 should the Trusts Act 1973 (Qld) continue to include a provision to the effect of section 52 of the Act?
Q9-11
Should the Trusts Act 1973 (Qld) be amended to clarify the relationship between sections 52 and 54 and, if so, how should that be done?
power to delegate trusts
Circumstances in which a trustee may delegate

Q9-12
Should section 56 of the Trusts Act 1973 (Qld) provide, as an additional circumstance in which delegation is permitted, that the trustee may be about to become, by reason of ‘impaired capacity’, temporarily incapable of performing all duties as a trustee?
Duration of delegation

Q9-13
Should section 56 of the Trusts Act 1973 (Qld) be amended to impose a 12 month (or some other) limitation on the duration of the delegation and, if so, should that period run from:


(a)
the date of execution of the power of attorney; or


(b)
the date when the power of attorney comes into operation under section 56(5)?
Liability of trustee for acts and defaults of delegate
Q9-14
Should section 56(3) of the Trusts Act 1973 (Qld):


(a)
continue to provide that a trustee is liable for the acts and defaults of his or her delegate as if they were the trustee’s own acts and defaults; or


(b)
alternatively, should a trustee’s liability for the acts and defaults of a delegate be made consistent with a trustee’s liability for the acts and defaults of an agent (or changed in some other way)?
Notification

Q9-15
Should the Trusts Act 1973 (Qld) be amended to require a trustee who has delegated the execution of his or her trusts to notify particular persons, for example, any of the following:

(a)
a person with the power to appoint and remove a trustee; or


(b)
co-trustees;


(c)
if there is no one under paragraph (a) or (b) who can be notified, particular beneficiaries?
Powers of Attorney Act 1998 (Qld) and power of attorney forms

Q9-16
Should there be a separate approved form for the appointment of an attorney as the principal’s delegate under section 56 of the Trusts Act 1973 (Qld)? Alternatively, should the approved form for a general power of attorney under the Powers of Attorney Act 1998 (Qld) make separate provision for a principal to appoint an attorney as the principal’s delegate under section 56 of the Trusts Act 1973 (Qld)?
Q9-17
If section 56 of the Trusts Act 1973 (Qld) is amended to add the anticipation of ‘impaired capacity’ as an additional circumstance in which a trustee may delegate the execution of his or her trust, what provision should be made in the Powers of Attorney Act 1998 (Qld) to accommodate the making of an enduring power of attorney for that purpose?
The power to insure trust property

Whether a more general approach should be adopted

Q9-18
Should the power to insure that is currently conferred by section 47(1)–(2) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Effect of a direction by beneficiaries not to insure

Q9-19
Should the Trusts Act 1973 (Qld) be amended to provide that, if the beneficiaries of a trust are of full age and capacity and, taken together, are absolutely entitled to the trust property, they may direct the trustee not to insure the trust property or to insure it only on specified conditions?
Application of insurance money

Insurance proceeds to be capital money under the trust

Q9-20
Should section 48(1) of the Trusts Act 1973 (Qld) be amended so that, if money is recovered under an insurance policy in respect of loss of income, it is to be treated as trust income rather than trust capital?
Insurance proceeds payable to a person other than the trustee

Q9-21
Should section 48 of the Trusts Act 1973 (Qld) be amended to include a provision in similar terms to section 24(2) of the Trustee Act 1958 (Vic) or clause 3.13(5) of the Model Trustee Code (or a combination of those provisions)?
Power to compound liabilities

Whether a more general approach should be adopted

Q9-22
Should the powers conferred by section 44 of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Protection if powers exercised in good faith

Q9-23
If a provision to the general effect of section 44 of the Trusts Act 1973 (Qld) is retained, is there any particular reason to retain the ‘good faith’ protection in that section?
Reversionary interests
Purpose of powers conferred by section 50(1)

Q9-24
Should the powers conferred by section 50(1) of the Trusts Act 1973 (Qld):


(a)
continue to be the subject of a stand-alone provision in the Act (whether or not the Act is amended as mentioned in paragraph (b)); or


(b)
if the Act is amended to provide that a trustee has, in relation to the trust property, all the powers of an absolute owner (the ‘general property power’):


(i)
be omitted; or


(ii)
be stated briefly in a provision that lists examples of specific powers conferred by the general property power?
Protection if power exercised in good faith

Q9-25
If a provision to the general effect of section 50(1) of the Trusts Act 1973 (Qld) is retained, is there any particular reason to retain the ‘good faith’ protection in that section?
Protection under section 50(2)

Q9-26
Does section 50(2)–(3) of the Trusts Act 1973 (Qld) still serve any purpose or should those subsections be omitted?
NOMINEES, CUSTODIANS AND THE DEPOSIT OF DOCUMENTS FOR SAFE CUSTODY

Q9-27
Should the Trusts Act 1973 (Qld) continue to include a provision to the general effect of section 49? If so, should there be any change to the types of entities with which trust documents may be deposited for safe custody?
Q9-28
Is there a need for trustees to have additional powers to appoint:


(a)
nominees (in whom trust property may be vested); or


(b)
custodians of trust property (to undertake the safe custody of trust assets, or of any documents or records concerning the trust)?
Q9-29
If yes to Question 9-28:


(a)
are there particular provisions of the Trustee Act 2000 (UK) that should or should not be included in the Act, for example, the provisions enabling trustees, if it is reasonably necessary for them to do so, to appoint a nominee or custodian on terms that:


(i)
permit the nominee or custodian to appoint a substitute;


(ii)
restrict the liability of the nominee or custodian, or that of its substitute, to the trustees or to any beneficiary; or


(ii)
permit the nominee or custodian to act in circumstances that are capable of giving rise to a conflict of interest;


(b)
what safeguards should be included in the Act, for example, should the Act impose any specific duties on trustees in relation to any (or all) of the following:


(i)
selecting the nominee or custodian;


(ii)
determining the terms on which the nominee or custodian is appointed;


(iii)
reviewing the arrangements under which the nominee or custodian is appointed?
Power to convert a business into a company

Q9-30
Should the Trusts Act 1973 (Qld) continue to include a provision to the effect of section 58?
The effect of a contrary intention in the trust instrument
Possible new powers
Q9-31
If the Trusts Act 1973 (Qld) is amended to give trustees the power to appoint any or all of the following:


(
third parties to exercise certain of the trustees’ powers;


(
nominees;


(
custodians;


should those powers apply:


(a)
subject to a contrary intention in the trust instrument; or 


(b)
whether or not a contrary intention is expressed in the trust instrument?

Chapter 10

Trustees’ Distributive Powers

Power to apply income for the maintenance and advancement of a beneficiary
Minor beneficiaries

Q10-1
Should section 61(1) of the Trusts Act 1973 (Qld) be amended:


(a)
to apply where property is held on trust for any interest, ‘whether vested or contingent, and whether absolute or liable to be divested’; and


(b)
to enable income to be paid not only to the parent or guardian of a minor beneficiary, but also to a person with whom a minor beneficiary is for the time being residing?

Q10-2
Apart from modernising the drafting of section 61(2) of the Trusts Act 1973 (Qld) — including omitting the reference to ‘entailed interests’ — are there any particular improvements that could be made to the provision? For example, should section 61(2) of the Trusts Act 1973 (Qld) be amended to omit the reference to a beneficiary who marries before attaining the age of majority?
Adult beneficiaries

Q10-3
What, if any, changes should be made in relation to a trustee’s power under section 61(3) of the Trusts Act 1973 (Qld) to apply income for the maintenance, education, advancement or benefit of an adult beneficiary, for example:


(a)
should the provision apply to vested, as well as contingent, interests;


(b)
should the trustee have a discretion as to the payment of income or should the trustee be required to pay the income?
Contingent interests
Q10-4
Should section 61(4) of the Trusts Act 1973 (Qld) be replaced with a provision to the effect of section 43(4) of the Trustee Act 1925 (ACT), so as to provide that, if:


(a)
the interest for which the property is held in trust for the minor is future or contingent;


(b)
the trust for the minor would not otherwise carry the intermediate income; and


(c)
the intermediate income is not expressly or specifically disposed of, but would pass to some other person only because of an interest to which he or she is entitled under a residuary or a general gift in the trust instrument or, in the absence of such a gift, then as on intestacy or as on a resulting trust;


the trust for the minor, during his or her minority, is deemed to carry the intermediate income, and the interest of such person is not a prior interest for the purposes of section 61 of the Act?
The effect of a contrary intention

Q10-5
Apart from section 61(2) of the Trusts Act 1973 (Qld), should section 61 continue to apply whether or not a contrary intention is expressed in the trust instrument?
Power to apply capital for the maintenance and advancement of a beneficiary

Monetary limit and the effect of a contrary intention
Q10-6
Should section 62 of the Trusts Act 1973 (Qld):


(a)
continue to provide a limit on the amount that may be advanced and, if so, how should that limit be expressed;


(b)
continue to apply whether or not a contrary intention is expressed in the trust instrument?
protective trusts
Whether the Act should retain a provision dealing with protective trusts

Q10-7
Should the Trusts Act 1973 (Qld) continue to make provision in section 64 for protective trusts or, alternatively, should section 64 be omitted?
Delivery of chattels to life tenants and Infants

Q10-8
Are there any problems with the powers conferred by sections 73 and 74 of the Trusts Act 1973 (Qld) to deliver chattels to a life tenant or to the parent or guardian of a beneficiary who is a minor?
Power to appropriate trust property to beneficiaries
Q10-9
Should the power of appropriation in section 33(1)(l), (2)–(4) of the Trusts Act 1973 (Qld) be simplified or otherwise changed and, if so, how?
Q10-10
Are there any problems with the power, in section 33(1)(m) and (5) of the Trusts Act 1973 (Qld), to appropriate property for the payment of an annuity?
Chapter 11

Indemnities and Protection

Liability for the defaults of co-trustees and agents and for certain losses
Liability for joining in receipts for the sake of conformity
Q11-1
Should the Trusts Act 1973 (Qld) continue to include a provision to the general effect that a trustee is accountable only for trust property actually received by the trustee, notwithstanding that the trustee has, for the sake of conformity, signed a receipt for the property? If so, should the provision:


(a)
continue to be expressed in terms of the first clause of section 71 of the Trusts Act 1973 (Qld); or


(b)
be expressed in more general terms, such as section 35(1) of the Trustee Act 1936 (SA)?
Liability for the default of a third party with whom trust money or securities are deposited
Q11-2
In what circumstances should a trustee be protected from liability in respect of the acts or defaults of an agent, for example:


(a)
if the trustee exercises the care, skill and diligence of a prudent person in employing and supervising the agent; or


(b)
if the loss does not occur through the trustee’s own default?
Q11-3
Is it necessary or desirable for the Trusts Act 1973 (Qld) to state when a trustee is not answerable or accountable for the loss of money or securities deposited with a financial institution? If so, should the provision:


(a)
state that a trustee is not liable for the loss unless it occurs through the trustee’s own default; or


(b)
be expressed in some other way (and how)?
Liability for the default of another trustee
Q11-4
Is it necessary or desirable for the Trusts Act 1973 (Qld) to state when a trustee is not answerable or accountable for a breach of trust of another trustee? If so, should the provision:


(a)
state that a trustee is not liable for the loss unless it occurs through the trustee’s own default; or


(b)
be expressed in some other way (and how)?
Liability for the insufficiency or deficiency of securities, or for any other loss
Q11-5
Is it necessary or desirable for the Trusts Act 1973 (Qld) to state when a trustee is not answerable or accountable for the insufficiency or deficiency or any securities, or for any other loss? If so, should the provision:


(a)
state that a trustee is not liable for the insufficiency, deficiency or loss unless it occurs through the trustee’s own default; or


(b)
be expressed in some other way (and how)?
Protection of trustees by means of advertisements
The manner in which notice is to be given

Q11-6
Would it be desirable for the Supreme Court to develop an online facility on which notices of intention to apply for a grant (including notices that incorporate a notice under section 67 of the Trusts Act 1973 (Qld)) can be published?
Q11-7
Should section 67(1) of the Trusts Act 1973 (Qld) be amended to provide that it is sufficient for a notice of intended distribution to be advertised in either of the following ways:


(a)
in a newspaper circulating throughout Queensland and sold at least once a week; or


(b)
on a dedicated, publicly searchable section of the website of the Supreme Court of Queensland?
Period of time for submitting claim
P11-8
The period of time in section 67(1) of the Trusts Act 1973 (Qld) for a creditor, beneficiary or another person to submit a claim to the trustee or personal representative should be changed from six weeks to two months.
Scope of protection
P11-9
Section 67 of the Trusts Act 1973 (Qld) should be amended to refer to claims, whether formal or not, of which the personal representative has notice, and whether or not as the result of a claim being submitted in response to the published notice.
The Barring of claims
Application of section 68

P11-10
Section 68(1) of the Trusts Act 1973 (Qld) should be amended so that it applies where a trustee ‘does not accept a claim’ to which the section applies.
The court’s powers
P11-11
Section 68(3)(a) of the Trusts Act 1973 (Qld) should be amended to clarify that the court’s power to make an order barring the claim includes the power to make an order that the claim be barred ‘for all purposes’.
Exoneration of trustees in respect of certain powers of attorney

Q11-12
Should section 70 of the Trusts Act 1973 (Qld) be omitted, so that the protection afforded to a trustee who acts, or pays money, in reliance on a power of attorney would be governed solely by the provisions of the Powers of Attorney Act 1998 (Qld)?
Relief from LIABILITY in respect of calls made after transfer of shares

Scope of section 75
Q11-13
Should section 75 of the Trusts Act 1973 (Qld) be amended so that it also applies to the trustee of the will or estate of a deceased person?
Abolition of rule in Allhusen v Whittell
Whether section 78 should be omitted

Q11-14
Should section 78 of the Trusts Act 1973 (Qld) be omitted?
References to succession duty and estate duty

Q11-15
If section 78 of the Trusts Act 1973 (Qld) is retained, should it be amended to omit the definition of ‘administration expenses’ in section 78(5)?
Power of court to relieve trustee from personal liability

Whether section 76 should be consistent with section 1318 of the Corporations Act 2001 (Cth)

Q11-16
Should section 76 of the Trusts Act 1973 (Qld) be generally retained in its current form? Alternatively, should the section be amended so that it is not necessary for it to appear to the court that:


(a)
the trustee has acted reasonably;


(b)
the trustee ought fairly to be excused for omitting to obtain the directions of the court in the matter in which the trustee committed the breach?
Protection of financial institutions
Whether section 55 should be retained

Q11-17
Should section 55 of the Trusts Act 1973 (Qld) be retained or omitted?

Chapter 12

Powers of the Court

The Court’s Jurisdiction to make other orders

Judicial advice and directions

Q12-1
Is there is any need to clarify the circumstances in which a trustee ought to apply to the court for directions under section 96 of the Trusts Act 1973 (Qld), or the matters about which directions may be sought under that section?
Q12-2
Is there a need to clarify the test in section 97(2) of the Trusts Act 1973 (Qld) for excluding the protection afforded to a trustee under section 97(1) of the Act and, if so, what should the test be? 
Remuneration of trustees
Q12-3
Should the Trusts Act 1973 (Qld) include a provision empowering the court to review the remuneration charged by a person for the person’s services as trustee and, if so, what should the scope of the court’s power be?
Application to court to review acts, omissions and decisions 
Q12-4
Should section 8 of the Trusts Act 1973 (Qld) be amended to state the grounds for a review of a trustee’s act, omission or decision and, if so, what should they be? 
Whether the court’s powers under Part 7 of the Act should be modified or extended
Q12-5
Subject to the matters mentioned in Questions 12-1 to 12-4 above, is there any need to modify the existing statutory powers conferred on the court by the provisions in Part 7 of the Trusts Act 1973 (Qld) and, if so, what modifications should be made?
Q12-6
Is there is a need for the Trusts Act 1973 (Qld) to confer any additional statutory powers on the court?

Chapter 13

Charitable Trusts and
Gifts for Philanthropic Purposes

Charitable trusts

Variation schemes by the Attorney-General

Q13-1
Should the Trusts Act 1973 (Qld) be amended to allow an application to be made to the Attorney-General for approval of a cy pres scheme for a charitable trust and, if so:

(a) 
in respect of which charitable trusts should an application be capable of being made (by reference to the value of the property of the trust);


(b) 
who should be entitled to make an application;


(c)
what specific matters should the Attorney-General need to be satisfied of before approving a cy pres scheme; and


(d)
what notice requirements should be imposed in respect of applications made to the Attorney-General, and approvals given by the Attorney-General?

Chapter 14

Miscellaneous Issues

Remedies for the wrongful distribution of trust property

The order in which remedies should be enforced

Q14-1
Should section 113(2) of the Trusts Act 1973 (Qld) be amended to provide that a person who has suffered loss because of the wrongful distribution of trust property may enforce any remedy against a person to whom the wrongful distribution has been made without first exhausting all remedies that may be available against the trustee? Alternatively, should section 113(2) be changed in some other way and, if so, how?
The defence of change of position

P14-2
The Trusts Act 1973 (Qld) should be amended to provide that section 113(3) of the Act does not limit any other defence that might be available, under an Act or at law or in equity, to the person to whom the wrongful distribution has been made.
Contribution and indemnity
P14-3
The Trusts Act 1973 (Qld) should provide that, if a person who suffers loss because of a trustee’s wrongful distribution brings a proceeding against a person to whom the wrongful distribution has been made, the person against whom the proceeding is brought: 


(a)
is entitled to contribution and indemnity from the trustee in the amount or on the terms that the court considers appropriate; and


(b)
may join the trustee as a party to the proceeding brought against him or her.
Extent of the liability of the person to whom the wrongful distribution is made

P14-4
The Trusts Act 1973 (Qld) should be amended to provide that, if a person to whom a wrongful distribution has been made has received the distribution in good faith:


(a)
any judgment against the person must not be more than the amount of the distribution made to the person; and


(b)
in deciding whether the amount of the judgment is more than the amount of the distribution, any amount awarded by way of interest is to be disregarded.

Chapter 15

Jurisdiction to Hear Disputes in Relation to Trusts
Clarification of the District Court’s jurisdiction
Q15-1
Should the District Court of Queensland Act 1967 (Qld) be amended to clarify the extent of the jurisdiction of the District Court to hear and determine actions for ‘the execution of a trust’ and, if so, what types of powers and authorities should the District Court be able to exercise?
The Conferral of jurisdiction on Magistrates Courts or QCAT

Q15-2
Would it be appropriate or desirable to extend the jurisdiction to hear and determine trust disputes involving less complex matters and disputes involving lower monetary values to:


(a)
the Magistrates Courts of Queensland; or


(b)
the Queensland Civil and Administrative Tribunal?
Chapter 16

Other Queensland Legislation
Relating to Trusts

Powers
Powers of the Public Trustee

Q16-1
Should any of the provisions of section 48 of the Public Trustee Act 1978 (Qld) be omitted in light of the provisions of general application in the Trusts Act 1973 (Qld)?
Q16-2
Should the Public Trustee, when acting as a trustee, be able to exercise the powers conferred by sections 49 and 50 of the Public Trustee Act 1978 (Qld)? Alternatively, should the Public Trustee, when acting as a trustee, be limited to the powers conferred by sections 28 and 62 of the Trusts Act 1973 (Qld)?
Powers of trustee companies

Q16-3
Should a trustee company, when acting as a trustee, be able to exercise the powers conferred by section 28 of the Trustee Companies Act 1968 (Qld)? Alternatively, should a trustee company, when acting as a trustee, be limited to the powers conferred by the Trusts Act 1973 (Qld)?
Q16-4
In light of the power to carry on a business conferred by section 57 of the Trusts Act 1973 (Qld), is it necessary or desirable to retain section 29 of the Trustee Companies Act 1968 (Qld)?
Q16-5
In light of the power to apply income and capital for the advancement of a beneficiary under sections 61 and 62 of the Trusts Act 1973 (Qld), is it necessary or desirable to retain section 31 of the Trustee Companies Act 1968 (Qld)?
Indemnities and protection

Advertisement for claims and payments

Q16-6
Should the Public Trustee, when acting as a trustee, be able to advertise for claims using the procedure in section 129 of the Public Trustee Act 1978 (Qld)? Alternatively, should the Public Trustee, when acting as a trustee, be limited to the procedure in section 67 of the Trusts Act 1973 (Qld)?
The barring of claims against the Public Trustee or a trustee company
Q16-7
Is it appropriate for section 131 of the Public Trustee Act 1978 (Qld) and section 32 of the Trustee Companies Act 1968 (Qld) to enable a claim to be barred without the Public Trustee or trustee company obtaining a court order to that effect? Alternatively, where the Public Trustee or a trustee company is acting as a trustee, should those entities be confined to the mechanism for the barring of claims under section 68 of the Trusts Act 1973 (Qld)?
Other possible changes

Q16-8
Are there any particular provisions of the Public Trustee Act 1978 (Qld) or the Trustee Companies Act 1968 (Qld) that should be amended to achieve greater consistency with the Trusts Act 1973 (Qld)?

� 	The Commission has not yet formed a view as to whether some or all of these powers might be included in a provision that lists examples of specific powers conferred by the general property power or might continue to be expressed as stand-alone provisions.


� 	The provisions of the Trustee Act 2000 (UK) c 29 in relation to the power to delegate are discussed at [9.60] ff of the Discussion Paper.


� 	See n 157 in Chapter 9 of the Discussion Paper.


� 	See n 158 in Chapter 9 of the Discussion Paper.





