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Answer Sheet for Discussion Paper
Shaping Queensland’s Guardianship Legislation: Principles and Capacity
HAVE YOUR SAY
The Commission would like to hear your comments, ideas and suggestions about the General Principles and the Health Care Principle, and the concept of capacity under the guardianship legislation.  You can tell us what you think by writing to us.  You may wish to use this answer sheet.  Alternatively, you can contact the Commission by email or telephone, or you can make a time to meet with one of our staff.  
	Postal address:
	Queensland Law Reform Commission 
PO Box 13312 
George Street Post Shop QLD 4003

	Fax: 
	(07) 3247 9045 
[marked ‘Attention: Guardianship Review’]

	Telephone:
	(07) 3247 4544

	Email:
	qlrcguardianship@justice.qld.gov.au


The closing date for submissions is 12 December 2008.
Confidentiality

The Commission may refer to or quote from submissions in future publications.  If you do not want your submission or any part of it to be used in this way, or if you do not want to be identified, please indicate this clearly.

The Commission also lists in an appendix to its Report the names of those people who have made a submission.  Please indicate clearly if you would not like your name to be included in this list.

Unless there is a clear indication from you that you wish your submission, or part of it, to remain confidential, submissions may be subject to release under the provisions of the Freedom of Information Act 1992 (Qld).

Any information you provide in a submission will be used only for the purpose of the Commission’s review.  It will not be disclosed to others without your consent.
The Commission wants to hear your views.  You can answer any or all of the following questions on this answer sheet.
You are encouraged to email your answers to the Commission at qlrcguardianship@justice.qld.gov.au
	Name
	

	Address
	

	Telephone no
	

	Email
	


Q
Before answering our questions, is there anything you want to tell us?

Response:

Chapter 4
The role and purpose of the General Principles 
4-1 What role and purpose should the General Principles have in the Queensland guardianship legislation?  
Response:

4-2 Should the General Principles be expressed in general terms, or more specifically to provide detailed guidance about particular issues? 
Response:
Redrafting or refining the General principles 
4-3 Should the General Principles be:


(a) 
redrafted anew; or


(b)
retained in their current form but refined? 
Response:

4-4 Should the General Principles be redrafted or refined to reflect articles 3 and 12 of the United Nations Convention?
Response:

4-5 Are there any principles that should be removed or relocated to other parts of the guardianship legislation?
Response:
4-6 Are there any new principles that should be added to the General Principles?
Response:
4-7 Are there any principles that should be reworded or changed in some way?  For example, are there any principles that should identify additional factors to be considered or taken into account, or any principles that should include examples? 
Response:
Substituted judgment 
4-8 Do the existing General Principles provide for adequate and appropriate weight to be given to the adult’s views and wishes?
Response:
4-9 Should the General Principles continue to require that the adult’s views and wishes should be taken into account, or be changed to require that effect be given to the adult’s views and wishes?
Response:

4-10 Should the General Principles specify whether and, if so, when the adult’s views and wishes can be overridden by other considerations, such as the adult’s proper care and protection?  For example, should the General Principles adopt an approach similar to the staged approach used in the ACT legislation?
Response:
4-11 Should the General Principles specify a principle or principles that must apply if the adult’s views and wishes are not known at all?
Response:
Acting in the adult’s interests

4-12 Should the General Principles include a new principle which requires decision-makers to act in the adult’s interests?

Response:
Best interest as an alternative approach
4-13 Should the General Principles require decision-makers to act in the adult’s ‘best interests’?
Response:

4-14 If yes to Question 4-13, should ‘best interests’ be defined and, if so, how?

Response:
Consultation with families and carers 
4-15 Should the General Principles require consultation with any one or more of the following:


(a)
members of the adult’s family;

(b)
members of the adult’s support network (ie members of the adult’s family and close friends of the adult);


(c)
the adult’s primary carer/s;


(d)
an attorney (under an enduring power of attorney), a guardian or administrator for the adult; 


(e)
any person who appears to have an interest in the adult’s welfare or in the proposed decision;


(f)
a person with whom the adult resides;


(g)
other? 
Response:
4-16 If yes to Question 4-15, when should the requirement to consult apply?  For example, should it apply only when substitute decisions are being made?  Or, should it also apply to Tribunal determinations?  Should it apply generally, or should it apply only in certain circumstances, such as when working out what the adult’s views and wishes would be?
Response:
4-17 If yes to Question 4-15, should the requirement to consult with particular persons be subject to any exceptions (for example, if consultation would adversely affect the adult’s interests)?
Response:
Informal arrangements 

4-18 Should the General Principles include a requirement to consider the adult’s existing informal decision-making arrangements?
Response:
4-19 If yes to Question 4-18, should this apply generally, or only in certain situations, for example, when the Tribunal is considering the appointment or continued appointment of a guardian or administrator?
Response:
4-20 Should the General Principles clarify what is meant by ‘existing supportive relationships’?  For example, should the term ‘existing supportive relationships’ refer to the adult’s ‘support network’?
Response:
Protection from neglect, abuse, exploitation 
4-21 Should the General Principles refer to the adult’s protection from neglect, abuse or exploitation?
Response:
4-22 If yes to Question 4-21, how should the General Principles refer to the adult’s protection from neglect, abuse or exploitation:


(a)
as an additional stand-alone principle; or 


(b)
as part of another principle and, if so, which principle; or


(c) 
in another way? 
Response:
Advocacy 

4-23 Should the General Principles include a principle requiring a substitute decision-maker to act as the adult’s advocate?
Response:
4-24 If yes to Question 4-23, should the principle be limited to attorneys, guardians and administrators?
Response:
4-25 If a principle of advocacy is included in the General Principles, how should ‘advocacy’ be defined?
Response:
Financial decisions and considerations 
4-26 Should the General Principles clarify that decisions about financial matters must include consideration of the adult’s lifestyle and social needs?
Response:
4-27 Should the General Principles clarify that decisions about personal matters must include consideration of the adult’s financial circumstances or needs? 
Response:
4-28 If yes to Question 4-26 or 4-27, should this be done by adding an example to General Principle 10 which provides that guardians and administrators should exercise power in a way that is appropriate to the adult’s characteristics or needs, or in some other way?
Response:

Conflicts and priority principles

4-29 Should any of the General Principles be given priority and, if so, which principle should this be?
Response:
4-30 Alternatively, should the General Principles give an order of priority to any of the principles and, if so, what should this be?
Response:
4-31 If no single principle is to be given paramount consideration and no order of priority is to apply, should the General Principles include some other mechanism for resolving conflicts between different principles and, if so, what should this mechanism be?
Response:
Compliance and enforcement

4-32 To what extent, if any, are there difficulties in complying with or applying the existing General Principles?
Response:
4-33 Should people be required to ‘comply with’ or ‘apply’ the General Principles:


(a)
in all circumstances; or 

(b)
only as far as, or to the maximum extent, possible; or

(c)
other?
Response:
4-34 Should there be specific provision for what may happen if a person fails to comply with or apply the General Principles and, if so, what should this be?
Response:
Application to informal decision-makers

4-35 Should all informal substitute decision-makers be required to apply the General Principles?
Response:
4-36 Alternatively, should informal substitute decision-makers be specifically encouraged to apply the General Principles?
Response:
Location of the principles

4-37 Should the General Principles, which are set out in schedule 1 of the Powers of Attorney Act 1998 (Qld) and the Guardianship and Administration Act 2000 (Qld), instead be set out in another part of the legislation?

Response:
Chapter 5 – The Health Care Principle

The role and purpose of the Health Care Principle 
5-1 What role and purpose should the Health Care Principle have in the Queensland guardianship legislation?

Response:
5-2 Should the Health Care Principle be consistent with the principles of the United Nations Convention dealing with the exercise of a person’s legal capacity?

Response:
5-3 Should the Health Care Principle be expressed in general terms, or more specifically to provide detailed guidance about health care and special health care decisions?

Response:
5-4 Should the Health Care Principle continue to be set out as a separate provision, or should it be incorporated into the General Principles?

Response:
5-5 Should the General Principles continue to apply to decisions about an adult’s health matters and special health matters in addition to the Health Care Principle?

Response:
5-6 If yes to Question 5-5, should the legislation specify an order of priority between the Health Care Principle and the General Principles and, if so, what should this be?

Response:
What the Health Care Principle should contain

Least restrictive option:12(1)(a)
5-7 Should the Health Care Principle continue to provide that power for a health matter or special health matter for an adult should be exercised in the way least restrictive of the adult’s rights?

Response:
5-8 Is there a need to give examples of, or otherwise specify, what rights of the adult may be relevant to a decision about the adult’s health care or special health care?

Response:
Necessary and appropriate to maintain or promote health or welll-being: 12(1)(b)(i)
5-9 Should the Health Care Principle continue to provide that power for a health matter or special health matter for an adult should be exercised only if the exercise of power is necessary and appropriate to maintain or promote the adult’s health or well-being?
Response:
Best Interests: 12(1)(b)(ii)

5-10 Should the Health Care Principle continue to provide that one of the circumstances in which power for a health matter or special health matter for an adult may be exercised is if the exercise of power is, in all the circumstances, in the adult’s best interests?

Response:
5-11 If yes to Question 5-10, should the best interests test apply in respect of all health decisions, or only in respect of some health decisions (and, if so, which types of decisions)?

Response:
5-12 If yes to Question 5-10, should ‘best interests’ be defined in some way?  For example, should the legislation set out a list of factors to be considered in determining whether an exercise of power is in the adult’s best interests, such as any one or more of the following:


(a)
what is regarded as good medical practice in the circumstances, including a consideration of:



(i)
the seriousness of the adult’s medical condition;



(ii)
the adult’s prospect of recovery; 


(iii)
whether the proposed treatment is of therapeutic value to the adult; 


(b)
a consideration of the benefits versus the burdens of treatment; 


(c)
the effect of the treatment on the adult’s dignity;


(d)
the views and wishes of the adult;


(e)
the consequences to the adult if the proposed treatment is not carried out;


(f)
any alternative treatment available to the adult;


(g)
the nature and degree of any significant risks associated with the proposed treatment or any alternative treatment;


(h)
whether the treatment can be postponed because better treatments may become available;


(i)
the views and wishes of members of the adult’s support network;


(j)
other? 

Response:
Views, wishes and information from others: 12(2) and (3)

5-13 Should the legislation be changed to clarify that the requirement in clause 12(2) of the Health Care Principle to take into account the views and wishes of the adult, and the information given by the health provider, must be complied with whenever power for a health matter or special health matter is exercised and not just when it is exercised under clause 12(1)(a)(i)?
Response:
5-14 Should the Health Care Principle be changed to require a decision‑maker to take into account the views of any other persons, such as members of the adult’s support network?
Response:
Adult’s right to refuse health care: 12(4)
5-15 How does the current provision in clause 12(4) of the Health Care Principle, dealing with the adult’s right to refuse health care, operate in practice?
Response:
5-16 Should the Health Care Principle continue to include a provision to the effect that the Health Care Principle does not affect any right an adult has to refuse health care?
Response:
5-17 Alternatively, should a provision to that effect be incorporated into, or relocated near, those sections of the Guardianship and Administration Act 2000 (Qld) which deal with the effect of an adult’s objection to health care?
Response:
Special health matters: 12(5)
5-18 Does clause 12(5) of the Health Care Principle cause any difficulties in practice?
Response:
5-19 Should clause 12(5) continue to be included as part of the Health Care Principle, or should it be relocated to Part 3 of Chapter 5 of the Guardianship and Administration Act 2000 (Qld) which deals specifically with special health care? 

Response:
Compliance and enforcement

5-20 To what extent, if any, are there difficulties in complying with or applying the Health Care Principle?

Response:
5-21 Does the guardianship legislation make adequate provision for what may happen if a person does not comply with the Health Care Principle? 

Response:

Location of the Health Care Principle

5-22 Should the Health Care Principle, which is set out in Schedule 1 of the Powers of Attorney Act 1998 (Qld) and the Guardianship and Administration Act 2000 (Qld), instead be set out in another part of the legislation?
Response:
Chapter 6 – Decision-making capacity

The presumption of capacity

6-1 How is the presumption that an adult has capacity for a matter applied in practice by the Tribunal, substitute decision-makers and third parties who have dealings with the adult?
Response:
6-2 In particular, how is the presumption to be applied if the Tribunal has previously determined that the adult has impaired capacity for the matter? 
Response:
6-3 Should the presumption of capacity, which is set out as one of the General Principles in Schedule 1 of the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld), instead be set out in another part of the legislation?
Response:

The approach to defining ‘capacity’
6-4 Should the definition of ‘capacity’ in the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) be modelled on any of the following approaches:


(a)
a person’s ability to make a specific decision, including a specific type of decision, at the time the decision is to be made (the functional approach);


(b)
some form of diagnostic threshold (for example, an intellectual impairment, mental illness, physical disability or dementia) (the status approach);


(c)
the content of a person’s decision (the outcome approach);


(d)
a combination of any of the above;


(e)
some other approach?
Response:
The definition of ‘capacity’

6-5 Is the formulation of the current definition of ‘capacity’ in the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) adequate and appropriate?  If no, what specific changes should be made to the definition?
Response:
6-6 In relation to the first part of the definition of ‘capacity’ (the ability to understand the nature and effect of the decision), should the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) make provision for any of the following matters:

(a)
the information relevant to a decision includes information about the reasonably foreseeable consequences of deciding one way or another, or failing to make the decision;

(b)
a person is not to be regarded as unable to understand the information relevant to a decision if the person is able to understand an explanation of it given to him or her in a way that is appropriate to his or her circumstances (using simple language, visual aids or any other means); 

(c)
the fact that a person is able to retain the information relevant to a decision for a short period only does not prevent him from being regarded as able to make the decision; 

(d)
other?
Response:
6-7 Should the definition of ‘capacity’ under Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) include the voluntariness element?
Response:
6-8 If yes to Question 6-7, is the current formulation of the voluntariness element (the ability to make decisions freely and voluntarily) appropriate or should the test be expressed in some other way?  If so, how and why?
Response:
6-9 If the voluntariness element is retained, should the guardianship legislation include criteria for determining whether a person has the requisite capacity?  If so, what should the criteria be?
Response:
6-10 Alternatively, should an assessment of voluntariness (or its equivalent) be located in another provision of the guardianship legislation instead of being included as an element of the definition of ‘capacity’?  If so, how should the legislation provide for such an assessment?
Response:
6-11 Should the definition of ‘capacity’ under Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) include the ability to communicate in some way?
Response:
6-12 Does the requirement for a person to have the capacity to communicate ‘in some way’ raise any problems in practice?
Response:
The exclusion of specific matters

6-13 Should the Guardianship and Administration Act 2000 (Qld) specify that certain matters should be disregarded for the purposes of assessing capacity under the Act?
Response:
6-14 If yes to Question 6-13, what types of matters should be disregarded?
Response:

Fluctuating capacity
6-15 Does the issue of fluctuating capacity raise any problems in practice?  If so, what are they?
Response:
Assessments of capacity

6-16 Should the Queensland guardianship legislation require a code of practice to be developed for the guidance of persons who assess decision-making capacity?
Response:
Chapter 7 – Capacity to make an enduring document

The level of understanding required to appoint an attorney
7-1 Are the matters currently listed in section 41 and 42 of the Powers of Attorney Act 1998 (Qld) appropriate, or should they be changed or clarified in any way?
Response:
7-2 Are there any other matters, in addition to those listed in section 41 of the Powers of Attorney Act 1998 (Qld), that the principal should be required to understand when making an enduring document for the appointment of an attorney?  For example, should the principal be required to understand any of the following:
(a) 
the nature and extent of the assets to be managed (where power is conferred for financial matters); 

(b) 
the decisions likely to be made on the principal’s behalf and, if so, should the principal be required to understand the decisions to the extent that the principal would be able to make those decisions himself or herself at the time of executing the document; or

(c) 
the ability of the attorney to carry out the tasks involved; or

(d) 
other?
Response:
7-3 If yes to Question 7-2, should the principal be required to understand those matters in each case, or only to the extent the enduring document contains specific instructions for the exercise of an attorney’s power?
Response:
7-4 If yes to Question 7-2, should these matters be specifically included in the legislation?
Response:
7-5 If no to Question 7-2, should any of these matters be specifically excluded from the legislation?
Response:
An exhaustive or non-exhaustive list of factors
7-6 Should the lists of factors that the principal must understand in sections 41(2) (for the appointment of attorneys) and 42(1) (for giving directions in an advance health directive) of the Powers of Attorney Act 1998 (Qld) be exhaustive or non-exhaustive?
Response:
Relationship to the definitions of ‘impaired capacity’ and ‘capacity’

7-7 In addition to the level of understanding the principal must have under sections 41 and 42 of the Powers of Attorney Act 1998 (Qld), should there be a requirement that the principal must have ‘capacity’ within the meaning of the general definition of capacity set out in schedule 3 of that Act?
Response:
7-8 If so, how should this requirement relate to the matters in sections 41 and 42 of that Act?  For example, should sections 41 and 42 apply as specific matters the principal must understand in order to satisfy the first element of the general definition of capacity set out in schedule 3?
Response:
Who should witness the principal’s capacity?
7-9 To what extent, if any, are there difficulties with the current witnessing requirements for enduring documents?
Response:
7-10 Should the current requirement for enduring documents to be witnessed by a justice of the peace, a commissioner for declarations, a notary public or a lawyer:

(a)
continue to apply in all circumstances; or

(b)
be changed so that it applies in particular circumstances only and, if so, in what circumstances); or

(c) 
be removed altogether?
Response:
7-11 Should the current requirement for witnessing by a doctor continue to apply to advance health directives?
Response:
7-12 If yes to Question 7-11, what should the doctor be required to do?  For example, should the legislation require that the doctor attest to the principal’s capacity to make the advance health directive?  Or should the doctor be required to certify that he or she has discussed the content of the directive with the principal?
Response:
7-13 Should the requirement for witnessing by a doctor be extended to apply to an enduring power of attorney that deals with health matters?
Response:
7-14 Should the current requirement for a witness to be at least 21 years old:

(a) 
continue to apply for advance health directives; 

(b) 
be extended to apply to an enduring power of attorney that deals with health matters; or

(c) 
be extended to apply to all enduring powers of attorney; or

(d) 
be removed altogether?
Response:
Steps the witness should take

7-15 Should the Powers of Attorney Act 1998 (Qld) be changed to include an express requirement for the witness to an enduring document to:

(a) 
give an explanation to the principal of the matters he or she must understand to execute the enduring document; or

(b) 
interview the principal about the matters he or she must understand to execute the enduring document?

Response:







































