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REPORT OF THE LAW REFORM COMMISSION

On a Bill to amend and consolidate the law relating to
Limitation of Actions

To the Honourable W.E. Knox, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

Item 5 in Part A of the approved programme 6f the Law
Reform Commission requires the Commission:-

"To examine the law relating to limitation of actions
against Public Authorities with a view to havmg a
uniform or common period of limitation"

There are already three statutes in operation in Queensland
which concern limitation of actions and, if our examination of the
law were to be restricted to its effect on public authorities only,
it was considered that a fourth statute would result.

Accordingly, with the approval of the Honourable P.R.
Delamothe, M.L.A,, the then Minister for Justice and Attorney-
General, the scope of the examination was widened to include
limitation of actions generally. The enclosed draft Bill and
Commentary represent the recommendations of the Law Reform
Commission on this subject.

A working paper on this matter has been circulated to
persons and bodies believed to be interested from whom comment
was invited. Some of the suggestions and recommendations
received in answer thereto have been embodied in the draft Bill.
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COMMENTARY

The statute law in Queensland relating to the limitation of actions
generally is contained in '"The Limitation Act of 1960", "The Law
Reform (Limitation of Actions) Act of 1956" and "The Limitation
(Persons under Disabilities) Act of 1962",

Apart from these statutes, special provisions regarding the
limitation of actions against the Crown, against public authorities,
persons in public offices and against other particular persons, appear
in various forms in numerous other enactments.

The multiplicity of such Acts and the steady increase in the varying
requirements relating to the actions referred to therein, have made the
law on the subject of limitations increasingly complex and confusing, not
only to the layman but also to the practising lawyer.

Actions in which claims are made for damages for negligence,
nuisance or breach of duty, where the damages claimed consist of or
include damages in respect of personal injury, already have a uniform
period of limitation imposed under s. 5 of "The Law Reform (Limitation
of Actions) Act of 1956". This section applies equally to private
individuals, to the Crown and also to public authorities. It will be noted
that s.4(2)(b) of "The Law Reform (Limitation of Actions) Act of 195"
has already abolished the requirement of notice before action in relation
to all causes of action to which that Act applies.

"The Limitation (Persons under Disabilities) Act of 1962" deals
with time limitations where persons under certain disabilities have
causes of action of the type referred to in s.5 of "The Law Reform
(Limitation of Actions) Act of 1956" and likewise applies to the Crown
and to public authorities.

In the United Kingdom, since 4th June, 1954 (being the date on
which the Law Reform (Limitation of Actions &c. ) Act 1954 came into
force) the periods of limitation applicable to actions against public
authorities are the same as those applicable to similar actions against
private persons. Prior thereto actions against public authorities were,
in general, subject to a limitation period of one year. In the case of
certain governing bodies of nationalised industries and other authorities,
the one year period did not apply, although a special three year period
was provided for in certain actions.

The Limitation Act, 1939 of the United Kingdom applies to all
actions of the classes for which a period of limitation is laid down by
the Act, except such actions for which a special period of limitation is
provided by some other enactment.

As has already been done in part in the United Kingdom, and also
in Queensland in regard to claims for personal injury, the enclosed draft
Bill endeavours to bring the Crown, public authorities and other
statutory bodies into line with private individuals and corporations by
imposing on them all the same time limitation for all types of actions.

Another aspect of existing legislation which often causes.a great
deal of hardship is the frequent requirement of notice before action, and
even occasionally for notice of injury, and it is proposed to abolish
likewise all such requirements.
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The enclosed Bill is based on '""The Limitation Act of 1960" which
in turn was drawn from the U.K. Limitation Act 1939 and the Victorian
Limitation of Actions Act of 1958. As we were of the opinion that the
periods of time provided generally by the existing Queensland legislation
had proved satisfactory to date, little or no alteration has been made
thereto.

Unfortunately, there will still remain certain Commonwealth
statutes which provide their own period of limitation. For instance, s.157
of the Post and Telegraph Act 1901-1970 provides that an action against
the Postmaster-General or his officers must be commenced within six
months after the act relied upon was done or committed, and not other-
wise, and such action shall not be commenced until one month after
notice thereof. However, it may be noted that such an action could be
commenced against the Commonwealth, as the Postmaster-General's
Department is a Department of State, and then could be commenced
within three years of the cause of action. We understand that represent-
ations are currently being made by the Law Council of Australia to the
Commonwealth Government to provide for a uniform period of tbree
years within which such actions may be brought against any Comrnon-
wealth instrumentality.

We also recommend the adoption in substance of certain provisions
introduced in the United Kingdom by the Limitation Act 1963, and in New
South Wales by the Limitation Act 1969. These provisions would allow an
extension of the limitation period in bringing an action for dam=z.-~ for
personal injuries in cases where the injured person does not ¥~uw, and
could not reasonably be expected to know, the material facts relating to
his cause of action, until the limitation period has almost expired or until
after the expiry of the limitation period.

A list of statutes for repeal in whole or in part has beep included
as a Schedule to the draft Bill, but such list should not be treated as
exhaustive. An extension of the list of Statutes by Proclamation is
provided for in cl. 9(3).

SPECIFIC CLAUSES OF THE BILL

1. Short title.

2. Division of Act. It was considered desirable to divide the Bill into
Parts as was done with '"The Limitation Act of 1960".

3. Commencement of Act. By proclamation in the Gazette.

4. Repeal. As mentioned earlier in the Commentary the list of statutes
in thé Schedule should not be considered exhaustive.

The Under Treasurer has drawn to the Commission's attention the
fact that cl. 9 of the Bill may affect sections of the Acts referred to in th«
Schedule to the Bill other than those sections specifically mentioned in
the fourth column of the Schedule and whose repeal is effected by cl. 4.

An amendment has been made accordingly to cl. 4 as it appeared in
the working paper to ensure that no confusion will arise.

5. Interpretation. 'action'' has been defined as in ""Thé Limitation Act
of 1960 but it will be noted that cl. 30(2) of the draft Bill specifically
excludes claims for compensation under any statute or by-law or any
regulation thereunder. This is to avoid any possible suggestion that, for
example, the time limitations imposed by the Acquisition of Land Act
1967-1969 are affected.
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"Crown' - the definition in no way purports to bind the Common-
wealth.

"public authority" - although the proposed definition is somewhat
repetitive we felt that it would be unwise to attempt to refine it further.
The Public Authorities Protection Act, 1893 (U.K.) since repealed, did
not define "public authority'. That statute only dealt with "public duty
or authority'. No general definition of what is or what is not a public
authority has been attempted by the courts, but the question has been
discussed in a' number of specific instances - see Halsbury's Laws of
England (3rd ed. ) Vol. 30 at p.682. In Griffiths v. Smith [1841] A.C. 170
at pp. 205 and 206 Lord Porter discussed what was a public authority. In
arriving at a determination as to whether a particular body consisting of
the managers of a school was a public authority, he said: '"What then is
a public authority......the phrase is not confined to municipal corpor-
ations. There are many other bodies which perform statutory duties and
exercise public functions.' See also the reference of Latham C. J. in
Renmark Hotel Incorporated v. Federal Commissioner of Taxation (1949)
23 A.L.J. 445 at p. 446.

"trust' and "trustee' - the definitions set out in the Trusts Bill
1971 have been adopted.

6. Application to the Crown. At the present time there are three
principal classes of action maintainable against the Crown:-

(1) those which have to be brought against a Nominal Defendant
appointed under "The Claims Against Government Act of
1866'";

(2) those which can be brought against a Minister of the Crown
or a body corporate representing the Crown; and

(3) those which can be brought against any of the various
instrumentalities of the Crown.

The rights of a subject to sue a Minister, a Government instrument-
ality or a public servant on behalf of some Government Department are
contained in a wide variety of statutes with a wide variety of provisions.
All of them provide a specific limitation period within which action must
be taken, coupled in most instances with provisions for the giving of
notice of action within a certain time and in some cases even for notice
of injury. Many of these were copied from various English Public
Authorities Protection Acts which were repealed by the Crown Proceed-
ings Act 1947,

In our opinion all such provisions should be swept away. The
concept of notice and for a specific (and in most cases a very short) time
limitation in actions of this nature date back to the era when a servant of
the Crown could not plead his superior's orders and the Crown did not
indemnify its servants if they were found liable and judgment given
against them. Today it cannot be claimed that the Crown needs any such
protection. It normally has perfectly good information on the subject at
issue and, through its police forces, it also has an efficient means of
access to information on practically any subject at issue. Generally it
is far more advantageously placed than the private citizen.

The Under Treasurer has also drawn to the Commission's attention
the fact that, as a consequence of this clause, the time within which the
Crown will be able to take proceedings for recovery of taxation will be
limited by cl.11(1)(d) to six years. Hitherto, unless specifically provided
otherwise by statute, time did not run against the Crown.
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As the collection of State taxes depends to a large extent on the
taxpayer fulfilling his obligations to lodge returns and other documents
in pursuance of the requirements of the respective taxing statutes, it
is considered by the Treasury that, if such returns are not lodged as
required, the Crown should have a reasonable time after the liability
comes to its notice to take action for recovery.

With this we agree and accordingly we have amended the clause to
provide that the Act shall not apply to any prosecution by the Crown for
any offence under any Act or to proceedings under any Act for recovery
of any fees, taxes or other moneys payable to the Crown under any such
Act.

7. Saving for other limitation enactments. It will be noted that the Bill
does not apply to any action or arbitration for which a limitation period
is fixed by some other enactment, but the Bill does propose the repeal
of certain specified statutes which are listed in the Schedule (see cl. 9).

8. Provisions as to actions already barred and pending action. This
clause is self-explanatory.

9. Exclusion of other limitation enactments. In relation to any action
or proceeding to which the Bill applies, this clause abolishes generally
any specific time limitation, any notice of action or notice of injury. The
clause follows fairly closely s.4 of ""The Law Reform (Limitation of
Actions) Act of 1956" and likewise repeals any provision regarding the
granting of costs.

Subclause (3) will enable any Acts which, due to oversight, have
not been included in the Schedule to be added by Proclamation,

10. Periods of limitation for different classes of action, and
11. Actions of contract and tort and certain other actions.

These were taken from ''The Limitation Act of 1960". It will be
noted that personal injury claims have been excluded from cl. 10(1)(a).

12. Limitation of actions in respect of personal injuries to persons.

This clause was adapted from 'The Law Reform (Limitation of
Actions) Act of 1956" and preserves thé same time limitation in relation
to personal injury claims as did that Act., The clause has been extended
to include "trespass' because of the decision in Letang v. Cooper [1964]
2 Q. B. 53.

13. Limitation in case of successive conversions and extinction of title
of owner of converted goods. Subclauses (1) and (2) of this clause follow
s.10 of "The Limitation Act of 1960", A further subcl. (3) has been
added to protect the plaintiff's title in appropriate circumstances. A
similar provision (subcl. (3))has been added to cl. 25 of the Bill which
otherwise follows s. 22 of the 1960 Act. Both ss.10 and 22 of this latter
Act were taken from the U.K. Act of 1939 (ss. 3 and 16). However,
neither Act made any provision for preserving the plaintiff's title when
an action had been commenced prior to the expiration of the relevant
limitation period. A similar provision to subcl. (3) has been included in
the N.S.W. Limitation Act 1969 (Part 4).

In Queensland, as in the United Kingdom, it is only in relation to
successive conversions and in actions for recovery of land that title is
extinguished. In all other causes of action, unless the defendant approp-
riately raises the defence that the cause is statute barred, an action on
that cause of action is not defeated by the statutory bar.
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In New South Wales, on the other hand, their Limitation Act 1969
(s.63 et. seq. ) makes it a general rule that on the expiration of the
limitation period for a cause of action, the personal right to debt,
damages or other money, or the right of property, which the cause of
action would enforce is extinguished. Their reasons for introducing
such provisions are set out at p. 136 of the New South Wales Commission's
first Report on Limitations dated October 1967. In their second Report
on the subject dated 8th September, 1971 however, the New South Wales
Commission have expressed doubts as to whether as a consequence of
the extinction provisions contained in Part IV of the New South Wales
statute the common law principles still apply. It may well be that if the
right or title is extinguished, irrespective of the wishes of the parties,
it is not competent to the defendant to waive the statutory bar to remedy,
for there remains no right or title in respect of which remedy can be
granted.

In Queensland the existing provisions have proved quite satisfact-
ory and accordingly we see no reason to change them.

14.to 24. These clauses follow generally "The Limitation Act of 1960

As mentioned earlier in the Commentary the periods of limitation imposed
by that Act appear to have proved satisfactory and follow mainly the U.K.
Act of 1939, Accordingly there seemed no good reason for alteration
except to rephrase several of the clauses. Reference to settled land etc.
has also been deleted to conform with the Trusts Bill 1971,

25. Extinction of title after expiration of period. Subclause (1) follows
"The Limitation Act of 1960"". The reasons for the inclusion of subcl. (2)
are set out in the Commentary to cl. 13 above.

26. to 29. These clauses also follow '"The Limitation Act of 1960",

30, Limitation of actions against the Crown and public authorities etc.
This clause is new and is based on s.5 of 'The Law Reform
(Limitation of Actions) Act of 1956" which in turn follows the general form
of limitation frequently found in statutes relating to public authorities,
e.g. s.67 of "The Southern Electric Authority of Queensland Acts 1952 to
1958". The clause attempts to impose the same time limitation for all
types of actions to which the Act applies whether against the Crown, public
authorities, any of their instrumentalities or their officers as between
subject and subject. The same arguments in relation to actions against
the Crown apply just as forcibly to actions against local authorities. We
accordingly recommend that, as in the caseof the Crown and all
instrumentalities of the Crown, in the case of all local governing bodies,
notices of action and notices of injury be abolished and that the time
limitation for bringing any action be the same as if the action were
against a private individual or corporation.

It will be noted that, as mentioned earlier in the Commentary, suls.
(2) of this clause specifically excludes any claim for compensation under
any Act conferring a right to compensation in respect of any loss or
damage arising from the lawful exercise of any power thereunder.

31. Extension of limitation period in case of disability. This follows
s.27 of "The Limitation Act of 1960". Clause 31(d) exempts personal
injury claims.

32. InterEretation, and

33. Ordinary action.

These clauses are based on ss. 57 and 58 of the New South Wales
Limitation Act 1969 which Act was proclaimed on 1st January, 1971. The
legislation was introduced pursuant to recommendations of the New South
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Wales Law Reform Commission - vide their Report dated October 1967
and we acknowledge the assistance ofl this Report. 'I'he New South Wales
sections were adapted from the U.K. Limitation Act 1963, chapter 47,
which was passed in consequence of the report of the Edmund Davies
Committee in 1962 (the Committee on Limitation of Actions in cascs of
personal injury).

The Committee was appointed after the decision in Cartledge v.
E. Jopling & Sons Litd. [1962] 1 Q.B.189; [1863] A.C.758. The judg-
ment of the House of Lords was given after the Committee had made i*s
report, It is, however, the opinion of some that the reform in England
did not go far enough and it must be conceded that the litigation which it
has provided has been somewhat restrictive in application - e. g.

Goodchild v. Greatness Timber Company Limited [1968] 2 Q. B, 372,

In dealing with the question of extending a time limitation, the
problem is one of satisfying the competing interests of all parties. As
the Edmund Davies Committee pointed out, the law of limitation of
actions has a threefold purpose:-

(a) to protect defendants from being vexed by stale claims
relating to incidents long past concerning which records
may no longer be in existence and as to which their
witnesses, even if they are still available, may well have
no accurate recollection;

(b) to encourage plaintiffs not to go to sleep on their rights
but to institute proceedings as soon as it is reasonably
possible for them'to do so; and

(c) to ensure that a person may with confidence feel that after
a given time he may treat as being finally closed an
incident which might have led to a claim against him.

However, although the law of limitations is designed principa'ly f. -
the benefit of defendants, nevertheless one must not lose sight of the
interests of persons who have sustained injury. A plaintiff who has Ja«t
the right to claim damages even before he can know of the existence of
that right must inevitably feel that he has suffered a great injustice.
Whilst it is in personal injury cases that the problem is likely to xris,
most frequently and in a form likely to excite a feeling of injustice, the
problem is not confined to such cases.

It is our opinion, however, that ignorance of the occurrencs of
damage which gives rise to a cause of action should not in general post-
pone the running of the limitation period and the statutory provision
should be lifted only in a case where '"'the damages claimed by *-~
plaintiff consist of or include damages in respect of personal inppg 7 n .
this we have again followed s. 5 of "The Law Reform (Limitatior ol
Actions) Act of 1956",

The Law Reform Commission of South Australia recently exprease:!
a contrary view, being of the opinion that it should apply in all cases. hc
Law Reform Commission of New South Wales, on the other hand, favoured
our approach, except that they confined their extension to causes of action
for personal injury exclusively. As they point out in their Report on the
subject (p. 133), in the great majority of personal injury cases where an
extension of time would be available as under legislation on the lines of
the U.K. Act of 1963, the defendant will be indemnified by insurance.
Whilst this at first sight may not seem relevant, the fact remains that in
such a circumstance the burden of a claim by a single plaintiff will be
widely spread over the community and the action will be defended by an
insurer whose business it is to defend such actions.














































































