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REPORT OF THE LAW REFORM COMMISSION

On a Bill to amend the Criminal Code
in certain particulars

Q.L.R.C. 17

To the Honourable W.E. Knox, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE,

We forward herewith our Report on two anomalies in
the criminal law that we have investigated in consequence of
representations that have been made to us. This investigation has
been undertaken in accordance with Item 2 of the second programme
of the Law Reform Commission, which authorizes us to undertake
work of this kind. - '

The Report contains a draft Bill and a Commentary. It
deals with two matters, namely, the adjournment of criminal trials
and the joinder of charges in criminal trials. The working paper
which preceded the Report has been widely circulated and, in
response, we have received several criticisms and suggestions.
These have been taken into account by us before adopting the Report.

We wish to acknowledge the assistance gained from
information supplied by His Honour Judge Byrne of the County Court
of Victoria, who is a former Crown Prosecutor in Victoria, about
the functioning of s. 360 of the Victorian Crimes Act 1958. As will
be seen, we have adopted the principle embodied in this Victorian
provision relating to the postponement of criminal trials. His
Honour Judge Gibney of Queensland made it possible for us to obtain
this information.
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COMMENTARY

PART I - ADJOURNMENT OF TRIALS

The proposed clauses are designed to simplify the procedure
of postponing and adjourning criminal trials in the Supreme Court
and the District Courts. Submissions made to the Commission by
Mr. D.G. Sturgess of Counsel and by Mr. J. M. Robertson, solicitor,
have drawn attention to problems arising in this field of the Criminal
Law. The existing procedure is governed, for the most part, by
ss.9555, 590, 592, 593 and 594 of the Criminal Code.

In response to the working paper which preceded this Report,
we have received letters from the Under Secretary of the Department
of Justice and the Assistant Crown Solicitor drawing attention to the
need to introduce further provisions upon bail. The Chairman of the
District Courts has also raised this matter with us. However, we
have decided to postpone further consideration of bail until we can
deal more comprehensively with the matters of criminal trial practice
set out in Item 2 of the second programme of the Commission. In
this Report, we have dealt with bail only so far as it is necessary for
us to do so in support of the proposed clauses. We believe that the
proposed clauses may be safely enacted before a general review of
bail is undertaken. The Crown would retain the right to oppose any
postponement or adjournment of a trial in the absence of the accused
person if there is any doubt that he will later surrender himself into
custody. It could insist upon the attendance of the accused person at
court before any adjournment is ordered.

The main problem originally drawn to our attention, and with
which we deal in this Report, is the inability of the Supreme Court
and of the District Courts to postpone or adjourn a criminal trial in
the absence of the accused person. A great deal of unnecessary
inconvenience and expense is caused when many persons committed
‘or remanded for trial before one of these courts are required to
appear at the criminal sittings to which they have been committed or
remanded though their cases will not be tried at that sittings. This
may well happen, and in fact does frequently happen, when the cases
committed or remanded for trial at a criminal sittings exceed the
cases than can then be tried. In such circumstances, the appearance
of an accused person before the court may be a mere formality to
allow the court to adjourn the trial in accordance with the provisions
of ss.592 and 593 of the Criminal Code. Subject to an exception not
readily applicable to a case of this kind, s.617 of the Criminal Code
requires the accused person to be present at all stages of his trial.
Such a person may have had to travel a long distance to appear before
the court and may have jeopardized his employment in doing so, all
for no useful purpose. He may also have borne the expense of
instructing Counsel to appear on his behalf.

If the accused person is in custody, the case is somewhat
different. It is desirable that a court should keep under constant
review the case of each person held in custody pending trial. However
it is doubtful whether upon every postponement of a trial it is desirable
to make the accused person appear in court at the time of the postpone-
ment. For such an appearance, he must be taken from the place of
custody to the court of trial under guard. When the place of custody
is far removed from the court of trial, it will be necessary for him to
be taken a long distance under guard. This procedure would be better
avoided in any case where it contributes nothing to the proper
surveillance of the custody of an accused person by a court.
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Under existing law, there is little that the prosecution can do
to alleviate the problem. In planning for a criminal sittings of a
court, the prosecution must maintain a high degree of flexibility. The
duration of any particular criminal trial cannot be predicted by the
prosecution with certainty. The witnesses needed for any particular
trial are not always readily available. The defence is not under any
obligation to reveal beforehand what tactics it intends to pursue and
in fact rarely does so. With more and more emphasis being quite
properly placed upon the defence, including the public defence, of
accused persons, the prosecution's ability to plan for a particular
criminal sittings has become more and more circumscribed.

Yet the time limits within which the prosecution must work are
quite narrow. It must bring an accused person to trial before a court
at the sittings to which he has been committed. If it does not do so,
the accused person will be entitled to go free. This is the result of
the provisions of the Justices Act 1886-1974 and certain forms
authorized under that Act. Upon committing a person for trial, a
Stipendiary Magistrate (or Justices) may, pending the trial, commit
the person to gaol or admit him to bail. Under s.108 of that Act, a
person committed to gaol must be ""safely kept until the sittings of the
court before which he is to be tried, or until he is delivered by due
course of law or admitted to bail''. This form of committal does not
extend beyond the sittings of the court to which the accused person is
committed to be tried. That this is so is made clear by the terms of
the warrant of commitment for trial authorized under the Justices Act.
See the third schedule, form No.51. Such a warrant records that the
defendant has been committed to take his trial at a criminal sittings
of the Supreme Court or of a District Court to be held at a place, and
to commence on a date, specified in the warrant. The warrant
further specifies that the defendant is to be kept in a gaol or a place
of legal detention "until the said Sittings of the said Court, or until
he shall be thence delivered by due course of law,"

The words "'delivered by due course of law' in the warrant of
commitment and in s.108 of the Justices Act would include the dis-
charge of a prisoner under s. 28 of the Supreme Court Act of 1867 when .
the Attorney-General declines to present an indictment (i.e. when there
is "no true bill"). However it would seem that the authority for the
warrant does not extend beyond the sittings of the court specified in
the warrant. If the prosecution does not bring the accused person to
trial before the end of that sittings, the keeper of the gaol would no
longer have any authority to detain him.

Very frequently, of course, an accused person committed for
trial will be admitted to bail on his own recognizance and perhaps also
the recognizances of sureties. The recognizance of bail authorized
under the Justices Act may be executed by both the accused person and
his sureties. See the third schedule, form No.23. A condition of the
recognizance, which if not observed will render the accused person
and his sureties liable to the Crown for the sums respectively set out
in the recognizance, is that the accused person shall appear to take
his trial for the offence charged against him at the next criminal
sittings of the Supreme Court or, as the case may be, a District Court
to be held at a place, and to commence at a date and time, specified in
the recognizance. If the prosecution does not bring the defendant to
trial at those sittings, the recognizance would lapse.

It can be seen, therefore, that the Justices Act and the process
issued under it are designed to ensure that a person committed for
trial will be brought to trial by the prosecution at a time no later than
the criminal sittings specified at the time of the committal. If the pros-

ecution delays beyond this sittings, the accused person is entitled to go
free,



The problem mentioned earlier in this paper could be solved by
breaking down these restraints of the Justices Act so as to give the
prosecution the power to postpone criminal trials. For example, the
prosecution could be empowered to postpone a trial by giving a notice
of postponement to the accused person and to the court. However, we
do not favour such a course. For obvious reasons, such a power
would be dangerous to persons committed to gaol pending trial. For
people admitted to bail, the power would also be objectionable. We
feel that the power to postpone a criminal trial to be held in the
Supreme Court or a District Court must reside in the courts them-
selves.

It should be noticed that if the restraints of the Justices Act
were abolished, the prosecution would still be subject to the limits
upon postponement contained in s. 590 of the Criminal Code. This
section is derived from the English Habeas Corpus Act 1679
(31 Car.2 c.2) s.6, which dealt with the situation that arose when a
person committed to prison for high treason or felony was not indicted
at the term or sessions of court next following his commitment. The
Queensland provision, s.590, has been broadened to apply to persons
committed for trial for any indictable offence. It confers on such
persons a right to be brought to trial. By virtue of its third paragraph,
a person committed for trial may make application to be brought to
trial; and if he is not brought to trial at the second sittings of the
court after his committal for trial, he is entitled to be discharged.
The obvious purpose of this provision is to prevent any lengthy
postponement of a criminal trial by the prosecution.

Though s. 590 of the Criminal Code may be a useful ancillary
provision (it will be further considered below), it does not by itself
provide an adequate safeguard against an otherwise unlimited power
by the prosecution to postpone a criminal trial. An accused person
would not come to the notice of a court under s. 590 unless he makes
the appropriate application. Some people may be too weak or too
ill-informed to make such an application. It is for this reason that
we feel that the power to postpone a criminal trial to be held in the
Supreme Court or a District Court must reside in the courts
themselves.

We therefore recommend that the power to postpone the criminal
trial of a person committed or remanded for trial be vested in the
court to which the person has been committed or remanded. This is
the principle embodied in s. 360 of the Victorian Crimes Act 1958,
which we have endeavoured to adapt to the idiom of the Queensland
Criminal Code. It is a step that we think ought to be taken to achieve
greater flexibility in the management of criminal trials in the
Supreme Court and District Courts without undue inconvenience or
loss of legal rights by the parties concerned. We feel that the
increased emphasis now placed upon the defence of accused persons
makes a more flexible procedure very desirable.

The Queensland courts have a general power to adjourn
criminal trials but probably not to postpone them. Under ss. 592 and
593 of the Criminal Code, a trial may be adjourned and ancillary
orders may be made accordingly. Section 592 specifies that a trial
may be adjourned at any period of the trial, whether a jury has or
has not been sworn, and whether evidence has or has not been given.
However s. 594 provides that the trial is deemed to begin only when
the accused person is called upon to plead to the indictment. The



trial does not begin with the presenting of the indictment under s. 560.
It begins with the arraignment, the calling on of the accused person
to plead under s. 594. It is only then that issue is joined in the court
of trial. An indictment may be presented long before the accused
person is called upon to plead to it, as s.591 of the Criminal Code
clearly shows. There seems to be no general power in a Queensland
court to postpone a criminal trial that has not yet been begun. If the
accused person has not been called upon to plead to an indictment,

the court cannot postpone his trial. The accused person must be
brought to the court and called upon to plead to enable the court then
to adjourn the trial. Only then can the court make the necessary
ancillary orders to prevent the accused person from going free. This
is so though the accused person has been committed to that court for
trial and an indictment there presented against him. It is for this
reason that he must be made to attend a proceeding that may be a
mere formality.

Even after a criminal trial has been begun, the court does not
have any general power to adjourn the trial in the absence of the
accused person. Section 617 of the Criminal Code states that a court
may, in any case, if it thinks fit, permit a person charged with a
misdemeanour to be absent during the whole or any part of the trial.
However this seems to be an insufficient exception to the general
rule requiring an accused person to be present. A more general
exception is needed to meet the case of adjournments.

The facts of a Victorian case, R. v. McGill [1967] V.R. 683,
will serve to illustrate the problems that may arise under Queensland
law. There the accused was committed on 4 November, 1966 for
trial at the December sittings of the court of general sessions at
Geelong. On 7 December, his trial was adjourned to the sittings of
that court in February 1967 and in February the matter was further
adjourned to the March general sessions sittings. On 24 February,
the accused personally was warned by an officer of the Crown
Solicitor's office that the case would come on in the week beginning
on 6 March. On 7 March, his solicitor was warned that the case
would be in the list on 9 March and on 8 March the accused himself
was given the same warning. On 9 March, the case came on for
trial, the accused was arraigned and the trial was hegun.

Unfortunately the full circumstances of the adjournments in this
case do not appear in the report. However it is clear that under
s. 360 of the Victorian Crimes Act 1958 both adjournments could have
been ordered in the absence of the accused person and before he had
been called upon to plead. If these facts had occurred in Queensland,
it would have been necessary for the accused person to appear in
court at the December sittings to plead to the indictment and to have
the matter adjourned until February. The accused would have had to
appear in court again at the February sittings to have the matter
adjourned until March. A Queensland court could not have postponed
the trial until the accused person had been called upon to plead, and
it could not have later adjourned the trial in his absence. As will be
seen below, the difficulties of the accused person may have been
made still worse in Queensland by a requirement that upon each
adjournment he should be committed to custody while his recogniz-
ance of bail, together with those of others in a like situation, was
renewed.



592. Adjournment of trial. - In accordance with the above reasoning,
we recommend that a new s. 592 be inserted into the Criminal Code

in the form that appears in the Draft Bill. The essential feature of
the proposed new s. 592 is that the term ''adjourn the trial'' is defined
to include the postponement of a trial not yet begun by calling upon the
accused person to plead to an indictment, The proposed section
expressly states that a trial may be adjourned whether the accused
person is present or not and whether or not he has been called upon
to plead to an indictment.

The power to adjourn would be conferred on the court '"to which
a person has been committed or remanded for trial on indictment or
before which an indictment is presented". We envisage that the
power would be exercised by a court that has an indictment, though
not necessarily an accused person, before it. A memorandum of
any exercise of the power could be endorsed on the indictment as a
record to be retained by the court. It is true that the words
"committed for trial on indictment' might be extended to a case
where there has been a committal for trial but an indictment has not
yet been presented. However, we feel that it would be unlikely that
a court would exercise the power before an indictment has been
presented except in most unusual circumstances.

The words "'remanded for trial' are needed so as to extend the
power to cases that are to come before a court by virtue of orders
made at some earlier time under s. 592 itself (in the form now
proposed) or under O.IX r. 34 of the Criminal Practice Rules of 1900
(where a new trial is ordered after an appeal). Because of its third
paragraph, there is no need to make special provision in relation to
s. 559 (which deals with the change of place of trial). The words
"before which an indictment is presented" would be sufficient to
extend the power to a case where an ex officio indictment is presented
under s. 561.

Once the trial is adjourned, the accused person may be remand-
ed accordingly. We shall deal below with the matter of bail. If the
accused person is to remain in custody, it will be necessary for the
court to remand him in custody until the sittings of the court to
which the trial is adjourned. At this stage, the court may have before
it only the indictment presented against the accused person. If the
accused person is not present, the court may need to be assured that
he is already in custody. This could be done verbally by the crown
prosecutor. However, the registrar of the court will have in his
possession the prison calendar which should contain the name of the
accused person. The first paragraph of s.29 of the Prisons Act
1958-1969 provides:

The Superintendent of any prison shall make out in triplicate
a list or calendar of all prisoners confined in that prison
who are to be tried or dealt with at any sittings of the
Supreme Court or a Circuit Court or a District Court and
shall send the same in duplicate to the registrar or

district registrar of the Supreme Court or, as the case may
be, the District Court at the place where the sittings is to be
held.

The judge may feel free, indeed he may feel he is under an obligation,
to refer to the prison calendar. See the reasoning of Lukin J. in
_I_i_. v. Dunn [1932] Q. W. N.8. However, if there is any doubt that a
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judge is entitled to refer to the prison calendar to assure himself

that an accused person not present before him is already in custody, it
is suggested that the following paragraph could be added to s. 29 of the
Prisons Act:

A document purporting to be a list or calendar made out by
the Superintendent of a prison of prisoners confined in the
prison who are to be tried or dealt with at a sittings of the
Supreme Court or a Circuit Court or a District Court shall
be evidence that the persons referred to in the calendar
are confined in the prison to be tried or dealt with at the
sittings of the Court to which reference is made.

593. Adjournment to another Sittings. - The proposed new s. 593 is
derived in part from the existing s.593. The Draft Bill makes
separate provision for bail and recognizances. (See the proposed
ss.593A and 593B below). The provision that the time and place for
the commencement of any later sittings to which a trial is adjourned
shall be stated in open court has been adopted from s. 360 of the
Victorian Crimes Act 1958, It seems to us to be desirable that the
time and place to which a criminal trial is adjourned should be stated
publicly, as it is at present.

The fourth paragraph of the proposed new s. 593, which is
derived from s. 359(3) of the Victorian Crimes Act 1958, has been
inserted to protect the interests of an accused person in custody at
the time of the application for a postponement and not present on the
hearing of the application. It would extend to such an accused person
the right that he has under s. 616 of the Queensland Criminal Code to
make his defence at his trial by his counsel. The paragraph also
provides that the Crown must notify such an accused person in writing
that an application for an adjournment is to be made and that he may
forward to the court a statement in writing in relation to the applic-
ation.

593A. Bail and recognizances when trial adjourned. - The proposed
new s.593A deals with the admission of an accused person to bail and,
if he has already been admitted to bail, with the enlargement of his
recognizance of bail upon the adjournment of a trial. It also allows
the enlargement of the recognizances of the witnesses. The proposed
section is derived in part from the existing s. 593. However, it has
three new features which require further explanation.

Firstly, because of the provisions of the proposed new s. 593,
set out above, the recognizance of bail to which the proposed s. 593A
refers would include a recognizance of bail allowed by a Stipendiary
Magistrate (or Justice of the Peace) at or after the committal proceed-
ings. In other words, this provision would enable a Judge of the
Supreme Court or of a District Court to enlarge the recognizance of
bail allowed at or after the committal proceedings by the Stipendiary
Magistrate (or Justices). There is nothing exceptionable about this
in principle. Under the existing s. 593, such a Judge may enlarge the
recognizances of witnesses entered into by virtue of orders made at
the committal proceedings. This new power is essential if persons on
bail are to be spared the necessity to appear at court before their
trials are to begin.



















































