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REPORT OF THE LAW REFORM COMMISSION

On the law of succession and other allied considerations
in relation to illegitimate persons

Q.L.R.C. 20

The Honourable W.E, Knox, M.L.A._,
Minister for Justice and Attorney-General,
BRISBANE.

We refer to your request that the Law Reform Commission
should examine and comment upon the Report of the Tasmanian Law
Reform Committee on the law of succession in relation to
illegitimate persons.

The terms of reference of the Tasmanian Law Reform
Committee were ''to consider whether any alterations are desirable
to the law of succession and other allied considerations in relation
to illegitimate persons'. In its report the Tasmanian Committee
discussed at length, and set out in an appendix a copy of, the New
Zealand Status of Children Act 1969, which was enacted to remove
from the law of New Zealand the legal disabilities of children born
out of wedlock. The Tasmanian Committee in its report recommended
the adoption in Tasmania of legislation on the pattern of the New
Zealand Act. The Tasmanian Parliament subsequently enacted the
Status of Children Act 1974 in substantially the same terms as the
New Zealand Act. A little over a month later, the Victorian
Parliament enacted the Status of Children Act 1974 for that State,
again in substantially the same terms as the New Zealand Act. We
understand that the Attorney-General for New South Wales has under
consideration proposals for the adoption of similar legislation in that
State also.

In view of these developments, we have prepared and
written a commentary upon a Draft Bill dealing with this matter,
which we recommend be adopted in Queensland. The Draft Bill,
like the legislation that has already been enacted in New Zealand,
Victoria and Tasmania, is designed to remove the legal disabilities
of children born out of wedlock. Though it deals mainly with the
law of succession in relation to illegitimate persons, it has the
wider scope indicated above.

To the extent indicated in the commentary, some
correspondence upon relevant matters has taken place with the
‘Director of the Department of Children's Services and the Registrar-
General, whose help we wish to acknowledge. However we did not
think it necessary to circulate a working paper in anticipation of
this Report. We would also like to point out that, though the
Schedule to the Draft Bill sets out consequential amendments to
statutory provisions requiring amendment that have come to our
notice, we have not carried out an extensive search of Queensland
legislation to see what other consequential amendments may be
required.



(ii)

One policy issue that we consider requires special
attention is the one raised by cl.7 of the Draft Bill in relation
to the recognition of paternity. It will be noticed that, though
for the sake of uniformity we recommend the adoption of cl.7
(1)(b) in the form set out, we suggest in the commentary that
discussion should take place with the other jurisdictions having
the provision with a view to its modification uniformly in those

jurisdictions.

Signed:

Signed:

Signed:

Signed:

Signed:

18th December, 1975.
BRISBANE.

The Hon., Mr. Justice D.G. Andrews
(Chairman) ’

Mr. B.H. McPherson, Q.C.
(Member)

Mr. P.R. Smith
{(Member)

Dr. J.M. Morris
(Member)

Mr. J.J. Rowell
(Member)



STATUS OF CHILDREN BILL

COMMENTARY

The Queensland law dealing with the legal position of
legitimate and illegitimate children has been inherited from
England. Like most other legal systems, the common law of
England drew a distinction between a child born of a legally
recognised union and a child born outside such a union. To be
legitirnate at common law, it was not necessary that the child
be both conceived and born in wedlock. A child conceived before
the marriage of his parents was legitimate if they married before
its birth; and a child conceived during marriage was legitimate
though the marriage came to an end before its birth, either by
the death of its father or by the divorce of the parents., Moreover,
it seems that a child who was neither conceived nor born during
the marriage of its parents was legitimate provided the parents
were married at some time after its conception and before its
birth, though the marriage came to an end by the death of the father
before the birth.

At common law, therefore, a child was legitimate if its
parents were married to each other at the time of its conception,
at the time of its birth, or at any time between the conception and
birth. See Bromley, Family Law, 4th ed., pp.227 - 228. Otherwise,
it was illegitimate or, to use the technically correct legal
description, a bastard.

What are the legal disabilities of illegitimate children?

An illegitimate child suffers from an important practical disability
when it cannot be established who its father is. It may be impossible
to obtain a maintenance order against the father because the

paternity of the child cannot be established. However, this disability
flows, vnot from the state.of the law, but from the facts of such a case.
The legal, as distinct from the factual, disabilities of illegitimate
children arise mainly in cases of inheritance and analogous matters.
In such cases under the common law, an illegitimate person was
nullius filius, the son of nobody. The law did not recognise, or did
not fully recognise, the natural, blood relationship between an

illegitimate person and his parents and other relationships depending
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on that parental relationship. The law recognised the relationship
between an illegitimate person and his own legitimate issue but not
necessarily his relationship with other blood relatives.

Two rules relating to the property rights of illegitimate
children need special mention. Firstly, there is the rule of
construction whereby terms of relationship such as "children" or
"issue'' in wills and other dispositions are taken to refer only to
legitimate relationships unless a contrary intention appears: Hill v.
Crook (1873) L. R.6 H.L.265. The prima facie meaning of such
terms is taken to be only those with a legitimate connection. Thus
a gift to the ''children' of X may be construed as a gift only to the
legitimate children of X. Though this interpretation may be
departed from where it is impossible that any legitimate children
can take or where it appears upon a proper construction of the
instrument that '"'children' was intended to include illegitimate
children, the rule obviously reflects the attitude of the common law
towards illegitimate children. It seems probable that the rule could
defeat the intention of a testator or settlor in a modern community
where it is not widely known that the law might give only a restricted
meaning to such words used in a will or disposition.

Secondly, in accordance with the general rule at common
law, only persons claiming through a legitimate relationship could
participate in intestate succession. Neither the illegitimate person
nor any of his issue had any right to participate on the intestacy of
a parent, grandparent, brother or sister of the illegitimate.
Conversely, a parent, grandparent, brother or sister of an
illegitimate person did not have any right to participate on the
intestacy of the illegitimate or his issue. If an illegitimate person
died intestate without legitimate issue, his property would go to the
Crown by escheat or as bona vacantia regardless of the existence of
natural parents, grandparents, brothers, sisters, children or other
issue. Though these rules of intestacy have been modified in
Queensland, the modifications, as will appear below, are very
limited in scope.

Modifications of the legal disabilities of illegitimates.

The legal disabilities of persons who would at common law

have been regarded as illegitimate have been modified in two ways.



Firstly, the common law definition 6f legitimacy has been
enlarged by Acts of Parliament., Secondly, Acts of Parliament
have made provision for both legitimate and illegitimate persons
in such a way as to reduce the legal distinction between them.
Acts of Parliament have enlarged the common law
definition of legitimacy by providing for the legitimation of a
child born out of wedlock by the subsequent marriage of its
parents. As indicated above, a child was legitimate at common
law only if its parents were married to each other at the time of
its conception, at the time of its birth, or at any time between
conception and birth. It was settled at the Council of Merton, 1234,
that English law would not accept the canon law doctrine (itself
taken from the Roman law) of legitimation by marriage subsequent
to birth. An illegitimate child therefore remained illegitimate
though its parents married each other after its birth. However,
following the lead taken by New Zealand in 1894, all of the Australian
States from 1898 to 1908 adopted the rule of legitimation by the
subsequent marfiage of the parents. See Sackville and Lanteri,
"The Disabilities of Illegitimate Children in Australia: A
Preliminary Analysis', (1970) 44 A.L.J.5, atpp.6 - 7. In
Queensland, legitimation by subsequent marriage was provided

for by the Legitimation Acts 1899 to 1938, recently repealed by the

Acts Repeal Act 1975. The matter is now dealt with by the

Commonwealth Marriage Act 1961 - 1973 s. 89, which came into
force on 1 September, 1963.

In general, the position now is that:

(a) a child is legitimate if its parents were married
to each other at the time of its conception or have
since married each other; and

(b) a child is not legitimate if its parents were not
married to each other at the time of its
conceptio'ri and have not since married each other.

The common law definition of legitimacy has also been

effectively enlarged in Queensland by the Adoption of Children Act

1964 - 1974, Under s. 28(1) of that Act, an adopted child becomes
the legitimate child of his adopters and ceases, for the purposes of
the law, to be a child of his natural parents, and the relationship to

one another of all persons is to be determined on this basis.
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By virtue of this provision, a child born illegitimate may become
the legitimate child of its adopters. An adoption order may be
made in favour of a husband and wife jointly notwithstanding that
one of them is a hatural parent of the child: s.12(4) of the Act.
Despite these enactments, there still remain children who
are not adopted and whose parents do not marry each other to whom
the legal disabilities of illegitimacy attach. These disabilities have
been reduced by Acts of Parliament which are so worded as not to
draw too marked a legal distinction between legitimate and
illegitimate children. For example, under the Queensland

Maintenance Act 1965 - 1974, it has been possible to obtain an order

for the support of an illegitimate child as well as a legitimate,
though the order is made under special provisions of the Act dealing

with illegitimate children. Under Part V of the Succession Act

1867 - 1974, provision may be made out of the estate of a deceased
person for the proper maintenance and support of an illegitimate

child of the deceased as well as a legitimate, though there is

special provision in s. 90(1) of that Act requiring the Court to satisfy -
itself that the evidence is reasonably sufficient to establish that any
illegitimate child is the offspring of the deceased person. Since 1970,
not only a legitimate child but also a child to whom another person
stood in loco parentis may benefit upon the death of that person by a
fatal accident claim made under the Common Law Practice Act 1867 -
1970 s.12.

However, the Queensland law governing the distribution of

an estate upon an intestacy still makes a marked distinction between
legitimate and illegitimate persons. As a general rule, only persons
claiming through a legitimate relationship may participate on an

intestacy under Part III of the Succession Act 1867 - 1974, There

are only three slight modifications to the general rule. Firstly,

s. 29(1) defines "'child" for the purposes of the intestacy rules to
include any child of an intestate born out of lawful wedlock where
parents have intermarried since the birth of that child. Secondly,

s. 35(2) provides that where a person dies without leaving a will, and
without leaving any spouse or lawful issue but leaving an illegitimate
child or children then, if the residuary estate does not exceed two
thousand dollars, the Public Curator may distribute the estate to

such child or children. Thirdly, s.35(3) provides that where an
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illegitimate' person dies without leaving a will, and without leaving
any spouse or issue (legitimate or illegitimate) but leaving a
mother, the Public Curator may distribute the estate to the mother.
Otherwise, only legitimate relationships are recognised
upon an intestacy under Queensland law. Illegitimate children
unable to rely on any of the exceptions to the general rule have no
alternative than to apply to the Court under Part V of the Succession
Act for provision out of the deceased's estate for their maintenance
and support. They have no fixed right to participate on the intestacy.

Removing the legal disabilities of illegitimate children.

Should the legal disabilities of illegitimate children be
removed? We are not here primarily concerned with the factual
difficulties that may arise when it is sought to prove who the father
of an illegitimate child is. Special rules may be necessary to govern
the manner in which this question of fact is established. We are ‘
more concerned with those disabilities which burden an illegitimate
child even though the identity of its father can be satisfactorily
established. In particular, should there continue to be the rule of
construction whereby words of relationship prima facie denote only
legitimate relationships; and should only legitimate relationships,
with limited exceptions, be the only relationships entitling a person
to participate on an intestacy?

In its Report on the Law of Succession in Relation to

Illegitimate Persons (1966) Cmnd. 3051 pp.4 - 5, the Russell

Committee, which was appointed to investigate this matter in

England, stated the main argument against such disabilities as follows:

At the root of any suggestion for the improvement
of the lot of bastards in relation to the law of
succession to property is, of course, the fact
that in one sense they start level with legitimate
children, in that no child is created of its own
volition. Whatever may be said of the parents,
the bastard is innocent of any wrongdoing. To
allot to him an inferior, or indeed unrecognised,
status in succession is to punish him for a

wrong of which he was not guilty.

It is undoubtedly true that these legal disabilities burden
children who are morally innocent and who are in no way responsible
for the act causing the burden to be imposed on them.

The Law Reform Committee of Tasmania, in its report on

the same matter, considered two arguments for the retention of the



disabilities. Firstly, there is the argument that the removal of the
stigma of illegitimacy would tend to lessen respect for legitimacy,
that it would diminish to some extent the material value of the
rights conferred by marriage. However, as that Committee pointed
out, even if this were true it would not be justifiable in our society
that the success of the institution of marriage should be based even
in part on the deprivation of the innocent offspring of illicit
relationships. Secondly, there is the argument that giving rights
to the illegitimate child creates practical difficulties in establishing
paternity. But again, as the Tasmanian Committee accepted, these
practical difficulties ought not to result in the denial generally of
| the child's rights. There are cases where the paternity of an
illegitimate child can be satisfactorily established and in such a
case the child ought not to be denied its rights on the ground that in
other cases paternity cannot be established.

In a recent report upon "Children", (1973) Report on Family

Law Part III at p. 10, the Ontario Law Reform Commission expressed

what seems to be becoming the widely prevailing view:

We have taken as our major premise the view that
the status of "'illegitimacy" ought to be abolished
in Ontario, and that so far as it is consistent with
the interests of the child born outside marriage,
his position under the law ought to be equated with
that of other children. Whatever the original
reasons were for setting apart the child born
outside marriage, be they ecomonic or moral, we
cannot perceive any factor in modern society which
justifies laws which perpetuate this discrimination.

It therefore recommended (at p.12) that the law of Ontario
should declare positively that for all its purposes all children have
equal status.

Recommendation.

We recommend that the legal disabilities of illegitimate
children be removed so far as it is practicable to do so. The
number of children involved is large and liable to increase. The
Director of the Department of Children's Services has supplied us

with the following statistics for Queensland:



Total Live Births

year ended 31 Dec.

Aust. Bureau of

1.

Illegitimate Births

Adoption Orders

year ended 31 Dec.

Aust. Bureau of

For Illegitimate
Children

Statistics Statistics year ended 30 June
Dept. of Children's
Services
1972 39, 251 5,138 1,580
1973 38, 067 5,186 1,488
1974 317,852 4, 955 1, 307

Unfortunately, we do not know how many children born illegitimate
have been legitimated by the subsequent marriage of parents. During
1972 the number of formal legitimations for Queensland was 757, but
these would not be confined to children born in that year: Queensland
Year Book 1974, p.126. However, it is apparent that even after

taking into account the possibility of legitimation and the number of
illegitimate children that are adopted, the remaining number of
illegitimate children who would benefit by the legislation we recommend
~is substantial. Commenting upon the figures, the Director of the

Department of Children's Services writes:

Whilst it is clear that both adoption and
illegitimate birth rates have declined over the past
three years, adoption rates have declined more
sharply than illegitimate birth rates. Therefore,
because of the increasing numbers of illegitimate
children alone, my Department would welcome
legislation which might alleviate the present legal
position of illegitimates. As well, it would appear
that one of the factors which is leading to increasing
numbers of single mothers keeping their children is
increased social acceptance of their situation.
Legislation which formalized this acceptance would
be welcomed by my Department as it relieves some
of the stress suffered by single mothers.

The kind of legislation recommended.

The legislature may remove the legal disabilities of
illegitimate children in one of two ways. Firstly, it may deal
specifically with those disabilities that it thinks ought to be remqved.
This course was followed in the English Family Law Reform Act 1969

whose enactment followed the Report on the Law of Succession in
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Relation to Dllegitimate Persons, (1966) Cmnd. 3051, by the Russell

Committee, referred to above. Part II of that Act (ss.14 - 19) deals
specifically with the property rights of illegitimate children. Section
14 provides that, on an intestacy, an illegitimate child or his issue
takes an interest in the estate of his natural parent as if the child
were legitimate; and a natural parent takes an interest in the
estate of the illegitimate child as if the child were legitimate. Section
15 provides that in any disposition of property (including a will) a
reference to a child or children and other relatives includes, unless
the contrary intention appears, a reference to, and to persons
related through, illegitimate children.

’ Legislation of somewhat similar kind, dealing specifically
with the property rights of illegitimate children, was enacted in

Western Australia in the Property Law Amendment Act 1971 and the

Wills Act Amendment Act 1971. These Acts were passed following

a report of the Law Reform Committee of Western Australia on

Illegitimate Succession: (1970) Project No. 3.

Secondly, the legislature may attempt to remove in a
general way, so far as it is practicable to do so, all of the legal
disabilities of illegitimate children. This course was followed in

the New Zealand Status of Children Act 1969. Although this Act deals

with the law of succession in relation to illegitimate persons, it has
the wider function of removing the legal distinction between legitimate
and illegitimate persons for the purposes of the law of New Zealand.

The Tasmanian Status of Children Act 1974 was enacted in

substantially the same terms as the New Zealand Act upon the
recommendation of the Tasmanian Law Reform Committee in its

Report on the Law of Succession in Relation to Illegitimate Persons.

Shortly afterwards, the Victorian Parliament enacted a Status of

Children Act 1974 in similar terms. In its Report Relating to

Illegitimate Children (1972), the South Australian Law Reform Committee

also favoured the approach of the New Zealand legislation. We
understand that the Attorney-General for New South Wales has under
consideration proposals for the adoption of similar legislation in his
State as well.

We think that the comprehensive approach of the New Zealand
legislation of 1969 is preferable to the somewhat narrower approach

of the English legislation of the same year. In our view, the time has














































































