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The Hon. W.D. Lickiss, M.L.A.,
Minister for Justice and

Attorney -General,
BRISBANE. -

We refer to a request from the then Minister for Justice
and Attorney-General, the Hon. W.E. Knox, M. L.A., that the Law Reform
Commission report on the reform of the law of rape. The Commission had
previously intended to examine the law of rape as part of a larger inquiry
into the criminal law under Item 2 of its second programme. To meet the
request, however, we now make this repoi‘t before continuing with the
larger inquiry. We have not attempted an exhaustive examination of the
law of rape. Instead we have dealt only with those matters where there
seems to be a strong case for reform. Since we have not distributed a
working paper in anticipation of this report, we ask that our suggestions
be treated as a basis for consideration rather than a set of definitive
recommendations.

At the outset we wish to acknowledge the help derived by
us from recent examinations of the subject by bodies in other jurisdictions.
The following must be specifically mentioned - '

(1) Report of the Advisory Group on the Law of Rape (1975) Cmnd.
6352, the result of an inquiry in the United Kingdom under the
chairmanship of ‘the Hon. Mrs. Justice Heilbron.

The Sexual Offences (Amendment) Bill, based on this report,
was read a second time in the House of Commons on
13 February 1976. '

(2) Rape Prosecutions, (1976) Victorian Law Reform
Commissioner's Working Paper No. 4.

(3) Recommendations for reducing harassment and embarrassment
of complainants in Rape cases, (1976) Tasmanian Law Reform
Commission Report.

(4) Rape and Other Sexual Offences, (1976) South Australian
Criminal Law and Penal Methods Reform Committee Special
Report.

We also wish to acknowledge the help derived from the studie
on rape cases in Queensland published by Mr. R. N, Barber in the 1968, 1973
and 1974 issues of the Australian & New Zealand Journal of Criminology and
from the monograph on Factors Affecting Sentencing Decisions in Rape Cases
(Australian Institute of Criminology 1976) by Mr. J. E. Newton.
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In this report we deal with three matters, as follows:

(1) Protecting the privacy of the complainant in a rape
prosecution;

(2) Splitting rape into iwo separate offences; and

(3) Making the husband liable to conviction for rape.

At the end of our discussion of each of these matters, we suggest
amendments to the Criminal Code that would give effect to our conclusions.

PROTECTING THE PRIVACY OF THE
COMPLAINANT IN A RAPE PROSECUTION

It is the revelation of what might properly be considered
the complainant's private sexual history that has caused the main problem
with rape prosecutions. Ordinarily, the complainant in a rape case is
required to give evidence on at least two occasions, namely, at the committal
proceedings that precede the trial and later, perhaps many weeks later, at
the trial itself. On both occasions she is liable to be cross-examined by the
defence about her previous sexual experiences. She may, of course, be
asked questions about her relationship with the accused. She may also be
asked questions that tend to show that she is of notoriously bad character or
has been living the life of a prostitute. However, she may also be cross-
examined as to her relationships with other men, it not being alleged that
she is of notoriously bad character. This cross-examination will usually
be conducted in a court room to which not only the complainant's acquaintance:
but also any other member of the public may be admitted.

, ' The complainant may be cross-examined about her sexual
history on one of two bases. Firstly, the questiohing may be conducted on
the basis that the evidence sought is directly relevant to an issue in the case,
usually whether or not the complainant consented to the sexual intercourse
charged against the accused. It is on this basis that the complainant may be
asked about her relationship with the accused. It is also on this basis that
she may be asked questions tending to show she is of notoriously bad
character or living the life of a prostitute. In both cases, the questioning
may legally be justified on the basis that it is relevant as tending to prove
consent. Secondly, the complainant may be cross _examined about her sexual
history on the basis that the evidence sought will tend to destroy her credit as
a witness. The formal, legal justification for the questioning is that it is
designed to show that she is an untruthful or unreliable witness. If the defenc
cannot justify its cross -examination on the basis that it is directly relevant
an issue in the case, such as consent, it can fall back on the argument that it
is designed to show that the complainant is an untruthful or unreliable witnes:

Courts tend to give a fairly free rein to the defence when it
is cross-examining a witness. This is understandable because in some
respects the defence is in a very weak position. Though it may have all the
resources of the police force ranged against it, it may not have the means to
carry out any investigations of its own. Only by conducting a wide -ranging
cross-examination of a prosecution witness may it be possible for the defenc
to bring out facts to show that the accused is really innocent or at least
entitled to a reasonable doubt. There may be no other way to ensure that



justice is done. Therefore courts are not quick to say that a particular line
of cross-examination cannot be justified on either of the bases mentioned
above. If a question does not appear to be directly relevant to an issue, it
will often be readily assumed that it goes to the credit of the witness.

It may not be necessary to determine the basis on which
a question in cross-examination has been asked unless the cross-examining
party seeks to call evidence to contradict the answer. If the question is not
directly relevant to an issue in the case, the party is not ordinarily entitled
to call evidence in rebuttal. In these circumstances the answer given must
be accepted for better or worse because, as it is said, it is collateral to
the main issue. For example, a person accused of rape may not be
entitled to call evidence to contradict the complainant's denial during cross-
examination that she had sexual intercourse with another man. He will not
be entitled to call such evidence unless the sexual intercourse alleged by
him is directly relevant to an issue in his own case, such as consent.

Thus .the law places an important restriction on the calling
of evidence in rebuttal that it does not place on the cross-examination itself.
During cross-examination, the complainant may be questioned about her
relationships with other men whether or not the questions are collateral to
the main issue. As we have suggested above, this seems desirable to the
extent that it allows the defence to conduct an investigation that it might not
be able to conduct in any other way. Only during the course of such a cross-
examination may it become apparent that evidence of the other relationships
is directly relevant to an issue in the case.

Why the problem has now arisen

A The free rein given to the defence in its cross-examination
of witnesses raises a serious problem with rape prosecutions. There are
two reasons for this. Firstly, there is the greater intensity with which
persons charged with criminal offences, especially serious criminal
offences, are now generally defended. The defence is likely to make more
extensive use of its right of cross-examination at both the committal
proceedings and the trial than it formerly did. We do not here examine why
this has happened but feel we can say without any hesitation that it has
happened. Of course, this phenomenon is not peculiar to rape prosecutions.
However, the second factor now to be mentioned aggravates it in such
prosecutions.

Secondly, there is the ambivalent attitude displayed by the
community towards extra-marital sexual activity. Community condemnation
of extra-marital relationships has noticeably decreased and it can no longer
be said that a woman participant places herself completely and irretrievably
beyond any widely accepted code of behaviour. Nevertheless, the allegation
or admission of such a relationship can cause considerable embarrassment
and can be used to draw moral censure on the participants. A suggestion
that the complainant in a rape case has on a previous occasion had sexual
intercourse with another man, not her husband, can not only embarrass her
but also help towards the conclusion that she consented to have sexual
intercourse with the accused.

These factors may militate against the proper administration
of justice in rape prosecutions. The repeated public cross-examination of the
complainant in a rape case about her private sexual history may deter other



rape victims from reporting such crimes to the police. There may be a very
natural disinclination by a woman to have brought out in public matters that
she regards as private and that may well expose her to condemnation.
Moreover, a jury might improperly deduce from the complainant's private
sexual history or even the allegation of extra -marital relationships that she

is not a truthful or reliable witness or that she is a person whose disposition
makes it likely that she consented to have sexual intercourse with the accused.
In the same way as jurors may be improperly prejudiced against an accused
by evidence of his previous convictions, so they may be improperly prejudiced
against a complainant by allegations and admissions of her previous sexual
experiences.

Protecting the complainant under cross-examination

We think there is a case for protecting complainants under
cross-examination in rape cases. We hope it is not necessary for us to affirm
that we are fully aware of the special danger of unfounded accusations and
unjust convictions in such cases. It is part of the traditional wisdom of the
law that rape is an accusation that can easily be made and against which an
accused, however innocent he might be, may be hard put to defend himself.
The suggestions we make are made in the awareness that if the procedural
checks and balances are tilted too far against the defence it may only be a
matter of time before there results some serious miscarriage of justice.

That constant vigilance is necessary with rape prosecutions
to ensure that justice is done is amply shown by figures supplied to us by the
Commissioner of Police during the preparation of this report. They are an
analysis of complaints of rape offences in certain police districts during
1975. Because of the limited time available, the analysis was restricted to
the three Brisbane Police Districts and the Criminal Investigation Branch,
Brisbane. The analysis shows that during 1975 in the districts to which it
relates 77 complaints of rape were made. The character and result of the
77 complaints were as follows:

11 (15%) complaints were the subject of prosecution
for rape.

8 (10%) complaints were not proceeded with because
the complainants declined at some stage short
of prosecution to involve themselves further.

58 (75%) complaints were shown by investigation to have
no factual basis for a valid complaint of rape.

The 58 (75%) complaints shown not to have any factual basis for a valid
complaint of rape were made up as follows (the percentages relate to the
total of 77 complaints):

23 (30%) complaints were made by persons presumed to
have been aware that the allegation was in fact
false.

27 (35%) complaints - although investigation showed no
factual basis for a valid complaint of rape, there
seemed no desire by the complainant to
misrepresent the offence alleged.
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8 (10%) complainis were found to have been made by
complainants subject to mental or medical
conditions "their allegations being apparently
the products of their own imaginations".

These figures may be compared with those published by the Victorian Law
Reform Commissioner as a result of a similar analysis showing that 50%
of complaints of rape offences were unfounded: Working Paper pp. 15 - 18.

It is obvious from these figures that the proper
administration of criminal justice with respect to rape greatly depends upon
the ability of the law -enforcement agencies to distinguish genuine cases of
rape from those that are not genuine. Of course, the criminal courts are
also burdened with this task. Figures supplied to us by the Solicitor-
General show, for example, that in 1974 - 1975 only 12 of 34 indictments
for rape resulted in a conviction for rape. Of the remaining 22, 8 resulted
in an acquittal for rape and 14 in a nolle prosequi. Here it is important
to remember that rape is a crime punishable with hard labour for life. In
every rape trial, a most important decision must be made concerning the
liberty of a citizen.

. It is therefore a very grave step to reduce the information
available to a criminal court, including the jury, trying a person accused of
rape. Any new protection for a complainant under cross-examination
necessarily reduces the information available to the court in making its
decision. Nevertheless, for the reasons set out above; we think this is a
step that should now be taken:

The first thing to be decided, in our opinion, is the extent
to which the complainant may be cross-examined before the jury about her
relationship with men other than the accused. What should the jury know in
‘order to enable it to reach a just verdict? On the one hand, there are cases
where the previous sexual history of the complainant with other men may be
directly relevant to an issue in the case or to her credibility as a witness.
For example, the accused might allege that the complainant consented to the
sexual intercourse but afterwards for the first time demanded money from
him. See R. v. Krausz (1973) 57 Cr. App. R.466. Questions tending to
show that the complainant had behaved in a like manner on other occasions
with other men would be directly relevant to the issue of consent in such a
case.

On the other hand, there are cases where knowledge of the
complainant's previous sexual history could only make it more difficult for
the jury to reach a just verdict. For example, if the evidence shows that a
married woman was violently raped by a stranger who had broken into her
house to steal, the fact that she had had an extra-marital relationship with
some other man before her marriage would almost certainly be irrelevant
to any issue before the court or to her credibility as a witness. Questions
about the relationship would, very probably, only serve to embarrass her
unnecessarily and to distract the attention of the jury from the real issues
before it. For the reasons stated above, such questions could seriously
militate against the proper administration of justice.

It seems, therefore, that although cross-examination of
the complainant before the jury about her relationships with other men ought
not to be prevented entirely, it ought to be kept within bounds. Subject to
what we say below about the right of the defence to establish the relevance of
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facts by cross-examining prosecution yitnesses, the complainant ought not
generally to be questioned about such relationships unless, in the words of
the Victorian Law Reform Commissioner (Working Paper p. 31), they

"' .. are considered to have real relevance to facts in issue or to be proper
matter for cross-examination as to credit." Ordinarily, the jury should
not hear about such a relationship unless it is of real relevance to some
fact in issue, such as consent, or to credit.

Establishing the relevance of facts by cross-examination

An important procedural issue would arise if cross-
examination before a jury were limited in the manner suggested above,
namely: How would the trial judge decide whether particular cross-
examination will elicit evidence that is of real relevance to facts in issue
or to credit? The trial judge could be advised by the defence, acting on
instructions from the accused, about the probable relevance of the
questioning. - But there is a significant difficulty here. Quite apart from
the possibility that the accused might give false information to those
defending him, there is the possibility that the defence might be entirely
ignorant of facts which, if known, would be held to be of real relevance
to the facts in issue or to credit. '

The accused may know very little about the complainant
even though she may have been his voluntary social companion at the time
of the alleged offence. Unlike the prosecution, the defence may have only
meagre resources at its disposal to carry out any-investigation on its own
behalf. Only by subjecting the complainant to a wide-ranging cross-
examination may the defence be able to discover that the complainant's
previous sexual history is of real relevance to an issue in his case and, for
that reason, something that should be made known to the jury. Though the
possibility of such a discovery may not ordinarily be very great, it will
often be impossible to exclude it altogether. Where the liberty of the
subject is at stake, the right to cross-examine in this way should be
preserved. '

- It is our opinion, therefore, that if the cross-examination
of the complainant before the jury is restricted in the manner suggested, a
cross-examination not so restricted should be permitted at some other time,
either at the committal proceedings or before the trial judge in the absence
of the jury, as on the voire dire. The complainant's privacy could be
protected on these occasions by providing that her testimony be given in
closed court and by prohibiting the publication of any details of it.

We think the best solution would be to empower the trial
judge to allow the unrestricted cross-examination to be conducted before
him in the absence of the jury, as on the voire dire. This cross-examination
could be conducted at some convenient time during the course of the trial so
as to permit him to decide what questioning, if any, should be allowed
before the jury. The trial judge should be empowered to disallow any
question put to the complainant during this cross-examination about her
relationship with a man other than the accused if, in his opinion, the question
is so unlikely to elicit evidence of real relevance that it would be oppressive
to compel the complainant to answer it.

We realize that such a trial within a trial involves
difficulties of its own. However we think it preferable to allow an accused
person to cross-examine the complainant in closed court in the absence of

































