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Item number seven on the second
programme of the Law Reform Commission approved by the
Governor in Council on 15th February, 1973 is the
examination of the law relating to administration of
estates. Our report comprising a draft bill and
accompanying commentary is forwarded herewith and
contains the recommendations of the Commission on this
subject.

The working paper which preceded
this report was widely circulated and many commernts,
criticisms and suggestions were received from members
of the profession, interested persons and institutions-
concerning matters which it contained. Where
appropriate, the original draft bill has been amended
or improved in the light of these comments. The
enclosed draft bill would we feel, give this State
the best legislation to date in this field.
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Commission acknowledges its indebtedness to Mr. W.A.
Lee, Dean of the Faculty of Law, University of Queensland
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SUCCESSION LAW BILL

COMMENTARY

General Introduction

Although it would not be true to say that the Queensland
Succession laws are the most archaic on the Statute Book, sensible
reforms have been long overdue in many areas. The statutory content
of the subject is spread over eleven full Acts of the Queensland
Parliament, containing more than two hundred sections between them,
with added provisions contained in certain other statutes. Of the
eleven statutes mentioned, all of which we recommend should be
repealed, three major ones, namely the Succession Act of 1867, the
Probate Act of 1867 and the Intestacy Act of 1877 all contain a
considerable volume of material which has nothing to do with the
modern needs of our succession system. The fact that these statutes
can be reduced to one statute of seventy-one sections itself
demonstrates that much of what appears at present on the statute
book is either a dead letter, or superfluous to needs, or:even,
sometimes, a positive hindrance to the sensible organisation of
the winding-up of deceased estates.

The dead wood of the past is one thing which needs to be
removed. But the greater defect of the Queensland Succession laws
at the present date is its failure to keep up with the times as
regards bringing the common, non-statutory law, of the subject up
to date. Above all the Queensland Succession laws are still
riddled with anomalous distinctions between realty and personalty,
and it is true to say that, although the old rules about the
descent of realty have been abolished since 1877, many of their
by-products still rule us a hundred years later.

Perhaps the most archaic area of the Queensland Succession
laws, and one where it is certainly true to say that Queensland law
must be amongst the most archaic in the world, is that part of the
law which concerns the payment of debts by executors, where the old
common law rules have not been the subject of legislative attention
for over a hundred years. A series of rules, which defy analysis
and which only a reason tempered by long study of legal history could
justify, govern the mode of distribution of assets amongst
beneficiaries. A lawyer who attempted to satisfy the average client
about the existence, let alone the justification, of some of the
existing rules in this respect, would have an unenviable task. Indeed,
how could one justify the present rule that if the testator devises
realty on trust to pay the debts of his estate, nevertheless that
realty will not be used for that purpose until all the residuary
personalty has been exhausted for the payment of debts? Or how
could one justify the rule that a devisee of land is protected, as
against a pecuniary legatee, from the obligation to pay debts,
whereas, if there happens to be a general direction contained in’
the will that debts are to be paid, the rule is reversed and the
pecuniary legatee is protected as against the devisee?

Other major reforms have, however, been needed. Queensland
had fallen behind other jurisdictions with respect to the recognition
of formal validity of foreign wills; and the general tendency for
the offices of personal representative and trustee to become more and
more alike emphasised certain unnecessary distinctions which the law
had made between them. Further, Queensland is the only State in
Australia where a distinction is made between the devolution of
realty and personalty on death. In Queensland, land devised still
vests, immediately on the death, in the devisee, whereas it is genexally
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recognised elsewhere that it is desirable that all the estate of a
deceased, both real and personal, should vest in personal
representatives so that all the assets of the estate are

gathered together in one place for the convenient payment of all
the debts of the estate.

Apart from réforms to the common law which are needed
simply to bring Queensland up to date in comparison with other
English jurisdictions, there are many more particular rules of
succession law which require a modern attention, and it has been
the object of this report to offer certain much needed but novel
reforms, which should place Queensland in the van-guard of legal
reform in this area.

In particular, we draw attention to the provisions
concerning the effect of divorce on a will (s.18); the construction
of incomplete residuary dispositions (s.29); the power of the Court
to rectify wills (s.31); 1lapse of benefit (s.32); new substitutional
provisions in the event of lapse (s.33); the meaning of "heir" (s.39);
the abolition of administrators' bonds and sureties (s.51); the
destination of intermediate income on contingent and future legacies
and devises (s.62); and the facilitation of the making of legacies
and devises to unincorporated associations of persons (s.63). The
extension of family maintenance to certain classes of persons whollw
or substantially dependent on the deceased is recommended by s.41.

These may seem to present a bewildering series of reforms,
but we have asked ourselves in every case whether the existing law
is comprehensible or reasonable and in nearly every case we consider
that it is neither. On the other hand we should say that in no case
have we proposed reforms unless there has been a history of criticism
of the existing law, or numerous cases in which the present law has
proved to be unsatisfactory or there has been legislation or
recommended reform of the law elsewhere. However, we have taken
account of a number of valuable cbservations made upon the working
paper leading to this report by members of the legal profession.

Two fundamental objectives have guided the writing of this
report. One has been to confine the subject matter of the report and
of the draft Bill to the substantive law of succession, and to avoid
cluttering it up with matters which belong essentially to the realm
of subordinate legislation. The conferring of very wide jurisdiction
on the Court by s.6 is designed to save the repetition section by
section of the many small jurisdictions which were conferred on the
court by old piece-meal legislative action. The repeal of section
32 of the Probate Act of 1867, for instance, and its replacement by
a much broadév provision, will mean that motions for probate before
the judge, in cases where the executor is out of the State, can be
abolished and that business can be dealt with, if the Court so orders
(by section 68) by the Registrar. Thus a reform which many solicitors
and barristers have advocated as being in the interests of the cheap
administration of estates can be achieved without making a special
provision at all, but simply by repealing the limiting factor which
exists in the present legislation.

The second objective has been to simplify the task of
personal representatives and their legal advisers. Indeed we think
it justifiable to claim that in practically every case where we have
recommended a reform, the reform should make the lot of the personal
representative an easier one. There is only one provision which may
perhaps limit the power of the personal representative to some extent
and that is the provision of section 49 that personal representatives
must act.jointly. This is the rule for trustees, but it should not
seriously embarrass any personal representative because he can always



act under the authority of the other personal representatives or he
can confer authority upon them. He is also protected by the
provisions of the recommended section 44,

We have resisted changing the law where we feel that
there is little or no statistical likelihood of a problem arising.
Thus we do not propose to amend the so-called rule in Phipps v.
Ackers (1842) 9Cl. & Fin.583, which was recently criticised in
Re Mallinson Consolidated Trusts [1974] 2 All E.R.530, because to
do so would be somewhat difficult, the rule is highly technical,
‘seldom encountered and can easily be avoided. L1kew1se, although
there is occasional criticism of the so-called rule in Lawes v.
Bennett (1785) 1 Cox 167, which holds to be adeemed dispositions of
property contracted (or the subject of an option) to be sold at the
death of the testator, we have decided not to alter it because it
is the accident of the death of the testator between contract (or
option) and completion which brings about the apparently unjust
consequence, rather than an inherent injustice in the rule itself,
and to alter the rule would involve dlsregardlng the effect of the
testator's having entered into a specifically enforceable contract
after maklng his will. 1In any case the rule is subject to contrary
intention which is not all that difficult to find, as cases such as
Estate of Stanley [1965] S.A.S.R.159 indicate.

There are certain matters which we consider not to be
within our terms of reference. One is the recognition of foreign
wills, as opposed to the recognition of formal validity of foreign
wills which is covered in Part II Division 3. The other is the
question of the Rules of Court. We have listed in Appendix 3 a
number of matters which appear in the existing legislation but which
we have endeavoured to keep out of the draft Bill because they are
matters which are either covered by broader prov151ons, such as
section 6, or because they are matters for inclusion in other
legislation, probably subordinate, and in particular the Rules of
Court. Although a reconsideration of the Rules of Court respecting
deceased estates is no doubt desirable, we regard it as beyond our
present terms of reference.

Three other appendices have been added to the report. The
-first provides a recommended amendment of the Real Property Acts,
consequent upon the recommended new rule for the devolutlon of realty
to personalty representatives, which is the object of section u45.
Appendix 2 is concerned with the very important issue of the rights
of succession of illegitimates. For the reasons mentioned in that
Appendlx further leglslatlon may be required in that respect either
in a more general Act or in this Act. We have added a fourth
Appendix, setting out the recommended Arrangement of Sections.

PART I - PRELIMINARY

1. Short title and commencement. The title of the proposed
Act is the Succession Act, a title adopted from the Queensland
precedents, as the majority of Acts concerned with the law of
inheritance have been called Succession Acts. Since the emphasis
of the Act is on the substantive law of succession and matters of
admlnlstratlon have not been emphasised, for the reasons mentioned
in the general introduction, there seems to be no reason to call it
an Administration and Probate Act, as some other jurisdictions call
Acts concerned exclusively with those matters.




A short period should perhaps be allowed between the
passage of the Act and its coming into effect to give testators
and their legal advisers an opportunity to decide whether they
wish to make any changes to their precedent forms or wills in the
light of the provisions of the Act. A testator who has been
divorced, for instance, might wish to make specific provision in
favour of his divorced wife to counter the provision of the
recommended section 18.

2. This is self-explanatory. The Act is divided into six
parts and has two schedules. The substantive law of succession is
included in the earlier parts of the Act and administrative and
miscellaneous matters are placed in the later parts.

3. Repeals and Savings. This section, too, is standard,
(Cf. s.3 of the Securities Industry Act 1975, No.78) and subsection
(2) has been modified slightly, as against the precedents, to
include specific references to certain types of event connected
with the making of wills, such as appointments and revivals.

4. Application. The Act will apply in the case of deaths
occurring, and, therefore, wills coming into effect after the
commencement of the Act. So far as the formalities for making
wills are concerned, since these have not been changed significantly,
there is no need to apply the Act retrospectively and so far as
deaths have already occurred the rights of persons under those
deaths should not be interfered with. So far as some points of
interpretation are concerned, existing wills may, if the death of
the testator occurs after the commencement of the Act, have a
different effect, but all the amendments which have been made have
been with a view to meeting and not defeating the testator's
intention, that is, as beneficial and not as limiting. Sections 29,
30(2) and 39 are cases in point. A notable exception to the
provision occurs in section 6 where the widened jurisdiction of the
Court is made retrospective so that if there are more convenient
modes of practice which the Court wishes to adopt, it may do so as
soon as the Act commences, and in relation to existing deceased
estates.

5. Interpretation. It should be noted that although the
general definitions are set out in this section special and differing
definitions of the expression "residuary estate" are to be found in
sections 34 and 55 for the reasons set out in the commentaries to
those sections.

In this section note may be made that the definitions of
the expressions “country", "internal law" and "place" appertain to
Part II Division 3 concerning the formal validity of wills. The
term "debts" is defined in order to save repeating a number of words
every time the word is used; and "grant" is defined for the same
reason. "pecuniary legacy" is defined from the precedent in the
English Administration of Estates Act, 1925 and is needed for the
purpose of Part V Division 2. The definition of "trustee" calls for
some comment. The Trusts Act 1973 included in its definition of
"trustee" certain persons who were not, strictly speaking, trustees,
for the convenience of bringing settled land and the trust within
the same administrative arrangements of the Trusts Act. Those
persons have been included in the definition of "trustee" in this
Act to ensure that the expression has the same meaning as that
included in the Trusts Act in this particular respect.



6. Jurisdiction. The jurisdiction of the Court in succession
matters has grown up in a piece-meal fashion. Apart from s.23 of
the Supreme Court Act of 1867, which confers ecclesiastical
jurisdiction on the Supreme Court, there are many sections in the
Probate Act of 1867 which are concerned with what can only be
described as small matters of jurisdiction, such as sections 22 - 27,
concerning executors out of the jurisdiction, sections 30 - 32
concerning grants -to interim and exceptional administrators, and
sections 33 and 34, concerning interim receivers of real estate. We
consider that most of these sections can properly be dropped from

the legislation. This is not because it 1is desired to reduce the
Court's jurisdiciton, but because it seems sufficient to express all
the former jurisdictions exercised by the Court and deriving from a
multiplicity of sources for historical reasons in one brief, all-
embracing provision. Furthermore, we are satisfied that in a number
of cases these provisions would, in a modern legislative scheme, be
found in subordinate leglslatlon and not in the statute itself. We
believe that the best place for most of the provisions which we
recommend should be repealed, if it is desired to state them directly,
is in the Rules of the Supreme Court. Further, we express the hope
that in the not too distant future the Australian States may be able
to work out a uniform probate practice for use throughout - Australia.
We, therefore, recommend that matters which are basically of practice
and not of substance should be left to the Rules of the Supreme Court
so that, if uniform practice becomes possible, it can be introduced
into Queensland without amending this legislation, or at least with

a minimum of amendment to the legislation. A further attraction of
this provision is that it eliminates some twelve or perhaps more
sections from the existing legls*atlon, some of which (e.g. sections
22 to 29 of -the Probate Act), derive from as long ago as the English
Administration of Estates Act 1798.

" Subsection (1). This subsection is in terms somewhat similar to s.5
of the New Zealand Administration Act, 1969. It is considerably
shorter than the English provisions, to be found in s.20 of the
Supreme Court of Judicature (Consolidation) Act 1925, or in sections
17 and 18 of the Supreme Court Act 1958 of Victoria, both of which
refer to the ]urlsdlctlon of the Prerogative Court of Canterbury
before 1852. The intention of this section is to give the Court
plenary Jurlsdlctlon in respect of all matters in this area of the
law. Jurisdiction is given in respect of "the estate" as well as
"the administration of the estate" to embrace matters affecting
estates which may not be strictly speaking administration matters,
such as, for instance, questions of family malntenance, and the
recognition of foreign decrees.

Subsection (2). In Re Bowes [1963] Q.W.N.35, Hart J. directed
probate of a will to pe granted although the deceased left no
estate in Queensland. In that case the deceased left estate in
Scotland. There are earlier cases, e.g. Re Selina Hill [1923]
Q.W.N.40 and the cases there mentioned. Today there is an
additional reason for stressing that the Court has jurisdiction
even though there is no estate at all at the date of the death:
this is where litigation is contemplated against an "estate"
where the "estate"™ is merely a cover for litigation against the
deceased's insurers, as in Kerr v. Palfrey [1970] V.R.82S5.

A person out of the Jurlsdlctlon can certainly be appointed
as executor under the existing jurisdiction: See e.g. Re Kay [1927]
V.L.R.66; Re Whitehead's Wills Trusts [1971] 1 W.L.R.833; [I971]
2 All E.R.133%; and according to Tristram and Coote's Probate Practice
(2uth edition, 1973, at p.3uu4) a person out of the jurisdiction may
by the Probate rules appoint an attorney to take the grant. In
practice. probate and letters of administration are frequently granted
to persons in other Australian States, application being made to the
judge. We take the view that where the personal representat1ve is in
Australia it should be possible for the grant to .issue without going















































































































































































































































































