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A REPORT OF THE LAW REFORM COMMISSION

RE: PAWNBROKERS ACT 1849 - 1971
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The Honourable W.D. Lickiss, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

We forward herewith our Report concerning a
review of the above Act comprising a draft Bill and Commentary
thereto which embody our recommendation.

The working paper which preceded this Report was
widely circulated and a number of comments, criticisms, and
suggestions were received. In giving acceptance to some of
these, amendments have been made to the original bill, which
in our opinion will lead to improvements in the licensing of
pawnbrokers and the management of their affairs generally.
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COMMENTARY

1. Short title and commencement. There would seem to be
no occasion to alter the title of the original Act nor the method
of fixing the date of commencement.

2. Acts terminated or repealed. As the Act originated in
New South Wales as a Statute of that State, it is considered its
application to this State should be terminated rather than the
Act repealed. The amending Act of 1971 is to be repealed.

3. Arréggement of the Act. This clause is formal.

4, Savings and transitional. This Act will apply in
dealing with applications made under the repealed Act which have
not been determined as at the commencement of this Act. A
licence issued under the existing legislation remains in force
until it expires or is cancelled, revoked or suspended under this
Act.

5. Interpnretation. This clause defines expressions used
in the Act. Subclause (2) reproduces s.37 of the repealed Act.

6. Application for licence. This provides the method for
applying for a licence. The applicant gives the clerk of the court
14 days' notice in the prescribed form of his intention to apply
accompanied by a certificate by two householders concerning his
character.

7. Nominees of certain applicants. Representations were
made to the Commission that notwithstanding s.36 of the Acts
Interpretation Act 1954 - 1971 doubts had been raised as to a
body corporate's right to hold a licence. This clause has been
inserted to overcome any such doubts in relation both to bodies
corporate and persons carrying on business under a business name.

8. Objections to application. Under existing legislation
applications are expressed to be heard in open court. This
clause sets out a Police Officer's right to object to the granting
of a licence.

9. Hearing of Applications. This clause deals with the
hearing and entitles the Police Officer making an objection to
appear in person or by counsel, etc.

10. Perscns within scope of licence issued to nominee. This
clause sets out who may be considered the licencee when a licence
is 1ssued pursuant to clause 7.

. 11. Substitution of one nominee for another. This provides
its procedure when a nominee 1s to be substituted.

12. Renewal of licence. The licence is current for 12 months
unless cancelled revoked or suspended. The licence may be renewed
at the end of 12 months and the procedure for applying for a
renewal is the same as applying for a new licence.




13. Magistrates Court's order is final. No appeal lies in
respect of an order under the preceding clause.

14. Replacement of lost licence. The Clerk of the Court may
issue a duplicate licence in lieu of one lost or destroyed.

15. Licence to relate to premises. A licence relates to one
premises only and permits the licencee to carry on business at
that address only.

16. Register of licences. The Clerk of the Court is to
keep register and record in alphabetical sequence the names of
persons to whom licences are issued.

17. Pawnbroker's premises to be identified. The pawnbroker's
name is to appear in a prominent position on his premises.

18. Pawnbroker restricted to licensed premises. A pawnbroker
is restricted from carrying on business except at the premises to
which his licence relates.

19. Licence to be kept on licensed premises. Self explanatory.

20. Licence to be produced on demand. Self explanatory.

21. Licence not to be given or lent. A licence is not to be
given nor Tent so that another can carry on business. If a
licencee is convicted of a breach of this provision, the Court can
cancel the licence and refuse to grant a new licence for a period
of two years thereafter.

22. Pawnbroker must be licensed. An unlicensed pawnbroker
is prohibited from carrying on business.

23. Signs, etc. prohibited unless pawnbroker licensed. An
unlicensed person is prohibited from erecting a sign on premises
from which an implication may be drawn as to the carrying on of a
pawnbroking business. '

24. Register of pledged articles. Pawnbrokers are required
to keep a register in which are entered the date of the transaction,
a description of the article pawned, the amount advanced and the
name of the person pawning.

v 25. Duplicate entry to be delivered to customer. The
customer is to be given a document containing the same details as
recorded in the register referred to in the preceding clause.
Ordinarily this document is to be produced to the pawnbroker when
the article is being redeemed.

26. Period of redemption of pledges. This period is three
months unless a longer period is fixed by agreement. If an article
in respect of which less than $10 is lent is unredeemed within such
period it becomes the pawnbroker's property. If more than $10




has been lent on an unredeemed article, it may be sold after such
time free of all claims by the person who pawned it. Regard has
been had to the English Pawnbrokers Act of 1872 in drafting these
two subclauses. Selling in a manner otherwise than as prescribed
by the clause constitutes an offence.

27. Sale of pledges. This clause contains provisions
similar to those in s.17 of the existing Act. However, subclause
3 provides for distribution of the proceeds of sale. The
pawnbroker is entitled to the amount lent in the pledge together
with interest and expenses of sale. If the proceeds exceed the
total of these amounts, the excess is to be held to the credit of
the customer for 12 months after which it is to be paid to the
Public Curator to be placed in the Unclaimed Moneys Fund. The
existing Act has no such provision.

28. Recovery of rights when pledge wrongly disposed of. The
person who pawned an article which is subsequently disposed of by
the pawnbroker in a manner other than that prescribed may take
action against the pawnbroker as for a debt. This procedure
differs from that in existing s.29.

29. Register of pledges disposed of. This clause is self
explanatory.

30. Offence to make false entry. False entry in the books
kept under clause 24 or clause 29 constitutes an offence. This is
the case under the existing Act.

31. Hours of business as a pawnbroker. The hours provided
are the normal business hours of trading and except Christmas Day,
Good Friday and Sundays.

32. Certain transactions prohibited. Transactions with persons
under 14 or under the influence of liquor or a drug are prohibited.
Subclause (2) permits as a defence that the person did not appear
to be under 14 or under the influence of liquor or a drug.

33. Replacement of lost pawn ticket. This is self explanatory.

34. Presumption of right to redeem. Unless the pawnbroker
has been previously advised that the ticket has been lost or stolen
or that the article pawned was stolen, the possessor -of the pawn
ticket is entitled to redeem the article.

35. Inspection of licensed pawnbroker's premises etc. These
provisions for inspecting books, documents, pledges etc. are in
the existing Act.

36. Magistrates Court may order delivery of goods. The first
paragraph 1s, 1n substance, a restatement of the first part of the
existing s.29. The second paragraph is on terms with s.142 of
Justices Act 1886 - 1977. Subclause (2) provides that the Court
dealing with the question of ownership of geods may order their
return to the person appearing the rightful owner. A discretionary
power has been given to the Court to award compensation should it
think fit, for example where the pawnbroker has enhanced the value
of the article. Subclause (3) provides that a Warrant may be




issued to secure recovery of the goods in the event of non-
compliance with the order for their return.

37. Disposal of pledges on termination of licence. Whilst
ordinarily a pawnbroker giving up his businesc would make
arrangements for the disposal of unredeemed pledges, it was
considered necessary to include a provision empowering a
Magistrates Court to make such an orderp as might become necessary
should the situation require. '

38. Evidentiary provision. The provisions.of this clause
are self-explanatory.

39. Offences and general penalty. Although a specific
penalty is provided for a number of offences, this clause
pProvides a general penalty in the absence of any such provision.

40. Recovery of penalties. This is formal.

41. Persons other than the offender liable to penalties.
This clause provides that when the pawnbroker is a body corporate
or the business is being conducted under a business name,
directors, partners or managers may be held liable for the offence
unless they can show it occurred without their consent or
connivance and that they had used all due diligence to prevent it.

42. Regulations. This clause is common to most Acts.



A Bill to provide for the licensing of Pawnbrokers and the
regulation and control of persons carrying on business as
Pawnbrokers.

BE IT ENACTED by the Queen's Most Excellent Majesty, by and with
the advice and consent of the Legislative Assembly of Queensland
in Parliament assembled, and by the authority of the same as
follows :-

PART I - PRELIMINARY

1. Short title and commencement. (1) This Act may be
cited as the Pawnbrokers Act 197 .

(2) This Act shall commence on a day to be fixed by
Proclamation.

2. Acts terminated or repealed. (1) The application in
and for Queensland of The Pawnbrokers Act of 1849, an Act of the
Legislature of New South Wales, is terminated.

(2) The Pawnbrokers Act Amendment Act 1971 is repealed.

3. Arrangement of Act. This Act is arranged in Parts as
follows :-

PART I - PRELIMINARY

PART II - GRANT AND ISSUE OF LICENCES
PART III - OBLIGATIONS CONCERNING LICENCES
PART IV - CONDUCT OF PAWNBROKERS BUSINESS
PART V. - GENERAL PROVISIONS

SCHEDULES

4, Savings and transitional. (1) Any application for a
licence under the Pawnbrokers Act, 1849 - 1971 which has not been
determined before the commencement of this Act shall be deemed to
have been duly made under this Act and shall be heard and
determined in accordance with this Act.

(2) Every licence granted under the Pawnbrokers Act, 18438 - 1971
and in force immediately prior to the commencement of this Act
shall continue in force as if it had been granted under this Act
until it expires or is cancelled, revoked, or suspended under this
Act, and shall be deemed to be granted and issued under this Act.

5. (1) Interpretation. In this Act, save where a contrary
intention appears -

"article" means any item of chattels personal;

"business name" means a business name registered under the
Business Names Act 1962 - 1971;

"clerk of the court" means the clerk of the Magistrates Court
for the relevant Magistrates Court district;

"licensed pawnbrcker" means a person who is the holder of a
current licence issued or deemed to be issued under this
Act;



"Magistrates Court" means a Magistrates Court constituted
under the Justices Act 1886 - 1977;

"pawnbroker" means a person who carries on business by
advancing upon interest or in expectation of profit
or reward a sum of money upon the principal security
or collateral security of an article taken by him as
a pawn or pledge.

(2) This Act does not apply to the making of advances by bankers,
brokers, commission agents, licensed auctioneers or merchants in
the ordinary course of banking or mercantile transactions on the
security of anything taken as a pledge.".

PART II - GRANT AND ISSUE OF LICENCES

6. Application for licence. (1) A person who desires to
obtain a licence under this Act -

(a) shall apply for the licence to the Magistrates
Court for the Magistrates Courts District in which
are situated the premises where he intends to carry
on business as a pawnbroker; and

(b) shall, 1% days at least before the day on which the
application is to be made to the court, give to the
clerk of the court and to the member of the Police
Force in charge of the police district in which those
premises are situated -

(i)  notice in writing in the form in the schedule
to this Act of the intention to apply for the
licence, specifying the day on which the
application will be made; and

(ii) a certificate of each of two householders
residing in the city, town or locality in which
those premises are situated that, where the
applicant is an individual, he is a person
of good character and, where the applicant is a
body corporate, the person nominated to represent
the applicant at those premises is a person of
good character.

(2) Every applicant for a licence shall pay to the clerk of the
court, at the time when he gives to the clerk the notice referred
to in subsection (1) (b), the appropriate fee prescribed by the
regulations.

The amount of such fee paid to the clerk of the court shall
be held by him until the application for the licence has been
disposed of by the Magistrates Court and if such application is
refused the amount of such fee shall be refunded to the applicant.

7. Nominees of certain applicants. (1) An applicant for a
licence -

(a) being a body corporate, shall in the notice referred
to in section 6(1)(b) nominate a fit and proper person
to be its representative at the premises where it
intends to carry on business as a pawnbroker;

(b) being a person who proposes to carry on business as a
pawnbroker under a business name, either alone or in

association with other persons shall in the notice



referred to in section 6(1)(b) nominate a fit
and proper person to be the representative of
the business at the premises where he intends
to carry on business as a pawnbroker.

(2) In the case of an application for a licence made by an
applicant to whom subsection (1) applies, the applicant may therein
request that the licence, if granted, shall be granted and issued
in the name of the person so nominated as the representative of
the applicant or of the business as the case may be.

8. Objections to application. (1) The member of the Police
Force in charge of the police district in which are situated the
premises where an applicant for a licence propcses to carry on
business as a pawnbroker may object to the grant of the licence on
the ground that he has reason to believe that the applicant or,
where a representative has been nominated under section 7, the
nominee is not a fit and proper person to hold the licence or to
be concerned in the business of a licensed pawnbroker.

(2) Notice of an objection by a member of the Police Force under
subsection .(1) shall be given by him to the clerk of the court and
to the applicant for the licence seven days at least before the day
appointed for the hearing by the Magistrates Court of the application.

This subsection shall not be construed to prejudice the
right of a Magistrates Court to take into consideration any objection
to the grant of a licence made by a member of the Police Force in
the course of a hearing by the court of an application for a licence.

9. Hearing of applications. (1) The Magistrates Court shall
consider every application for a licence duly made under this Act
and in respect thereof shall take into consideration every objection
to the grant of the licence duly made to the court by such member
of the Police Force being such an objection as he might have made
under section 8. '

(2) A member of the Police Force who is entitled to make
objection to the grant of a licence is entitled to appear, in
person or by his counsel, solicitor or agent, before the Magistrates
Court hearing an application for a licence, to lead evidence and to
cross-examine witnesses and to be heard on such application.

(3) If upon the hearing of an application for a licence an
objection is made by a member of the Police Force otherwise than
in accordance with section 8 the Magistrates Court shall, at the
request of the applicant, adjourn the hearing for such time as the
court considers reasonable to enable the applicant to make answer
to the objection.

(4) If upon the hearing of an application for a licence the
Magistrates Court is satisfied that the applicant and, where a
representative has been nominated under section 7, the nominee is
a fit and proper person to hold a licence or, as the case may be,
to be concerned in the business of a licensed pawnbroker it may
grant a licence in the form in the schedule to this Act to the
applicant or, at his request duly made by him under section 7, to
the person so nominated by him.

(5) Upon the grant of a licence by the Magistrates Court the
clerk_of the court shall cause a licence in the form in the schedule
to this Act to be issued in accordance with the grant.

10. Persons within scope of licence issued to nominee. (1)
Where a }icence under this Act 1s granted to a person nominated by
the applicant (being a person referred to in section 7(1)(a) under




section 7 .each of them -
(a) the applicant; and

(b) the person shown in thelicence as the person
to whom the licence is issued

shall be taken to be the holder of the licence.

(2) Where a licence under this Act is granted to a person
nominated by the applicant (being a person referred to in section
7(1)(b)) under section 7 each of them -

(a) the applicant;

(b) each person in association with whom the applicant
carries on business as a pawnbroker; and

(c¢) the person shown in the licence as the person to
whom the licence is issued

shall be taken to be the holder of the licence.

(3) Where a licence under this Act is granted to a person who
proposes to carry on business as a pawnbroker in association with
any other person or person (whether under a business name or not)
each of them -

(a) the applicant;

(b) each person in association with whom the
applicant carries on business as a pawnbroker;

and

(c) the person shown in the licence as the person
to whom the licence is issued.

shall be taken to be the holder of the licence.

11. Substitution of one nominee for another. (1) Where a
licence under this Act is issued to a person nominated under section
7 as a representative and before the expiration of the period of 12
months from the day on which it was granted or renewed that person
ceases to be such representative and another person is in his place,
every holder of the licence shall apply in the form in the schedule
to this Act, to the Magistrates Court by which the licence was
granted or renewed for an order that the name of the person shown
therein as the person to whom the licence is issued be removed
therefrom and from the record thereof held by the clerk of the court
and that the name of the person who is in his place be.substituted
therein and in such record as the person to whom the licence is
issued.

(2) If the court to which application is made under subsection
(1) is satisfied of the facts alleged and that the person whose
name is to be substituted is a fit and proper person it may make
the order sought and the clerk of the court shall thereupon cause
the substitution applied for to be made and the person whose name
is so substituted shall be taken to be the person to whom.the
licence is issued.

(3) Before or upon the hearing of an application made under
subsection (1! the court may order that the application be referred
to the member ,f the Police Force in charge of the police district
in which are situated the premises to which the licence relates for
an investigation into the matter of the application and the
character of the person whose name is sought to be substituted in
the licence and may adjourn the hearing of the application for such
time as is necessary.













































