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A REPORT OF THE LAW REFORM COMMISSION

ON THE LAW RELATING TO ACTIONS AGAINST THE CROWN
AND THE REPLACEMENT OF THE CLAIMS AGAINST
GOVERNMENT ACT 1866

The Honourable W.D. Lickiss, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

The former Minister for Justice
and Attorney-General has requested the Law Reform Commission
to examine the procedure for appointing a Nominal Defendant
in actions against the Crown and to replace the Claims
Against Government Act of 1866 with a more modern Statute.
It was also his suggestion that the replacement Statute
provide for actions by the Crown and to deal with such
matters as cost in Crown proceedings, recovery of
estreated recognizances, as well as any other changes
which the passing of years had rendered necessary or
desirable.

The Commission forwards herewith
its report comprising a draft bill and commentary which set
out its recommendations in this regard.

A working paper was previously
circulated to persons and bodies known to be interested in
the subject and some comments and suggestions were
received.

Consideration has been given to
suggestions in a letter dated 13th October, 1977 from the
Solicitor General. The insertion of clause 2(4) and clause
6(3) results from this letter for reasons given in the
commentary. The letter has also dealt with the decision of
the High Court in Grant v. Downs (1977) 51 A.L.J.R. 198 and
asks that provision be made in the Bill to restore the
Crown and Crown Corporations to the position they enjoyed
as regards legal professional privilege prior to this
decision. However as is explained in the commentary to
clause 7, the Commission recommends that the proposed
legislation should be enacted without the inclusion of any
special exemption in favour of the Crown or other Corporations

in the matter of discovery so that the existing principles




which have prevailed since 1866 will continue to apply.

Signed : The Hon. Mr. Justice D.G. Andrews
(Chairman)

Sigrned : Mr. B.H. McPherson, Q.C.
(Member)

Signed : Dr. J.M. Morris
(Member)

Signed : Mr. G.N. Williams
(Member)

Signed : Mr. J.J. Rowell
(Member)

Signed : Mr. J.R. Nosworthy
(Member)

Dated at BRISBANE 17th April, 1978




CROWN PROCEEDINGS ACT

Commentary on Draft Bill

INTRODUCTION

In the constitutional context of the Australia States,
the expression "the Crown" is used as a synonym for "the
Government" (cf. Hogg: Liability of the Crown, pp. 9-10;

Ryder v. Foley (1906) 4 C.L.R. 422). Although the Crown is
regarded as a corporation : see Re Mason [1928] 1 Ch.385, 398, at
common law there were several obstacles to proceedings by a
citizen in order to obtain legal redress against the Crown. One
was the rule that the King could not be impleaded in his own
courts. This difficulty was to some extent overcome by the
procedure by way of petition of right, which, however, was not
available where the wrong complained of was the commission of a
tort. In the field of tortious liability, the maxim applied was
the "the King can do no wrong", in consequence of which it was
held that the Crown could neither commit nor authorise the
commission of a tort. A further possible obstacle to redress
was the decision in Sloman v. Government of New Zealand (1876)

1 C.P.D. 563, to the effect that a colonial government was not

a corporation and could not effectively be served with process.
The decision in Sloman's case, although criticized by Professor
F.W. Maitland, never seems to have been over-ruled, although in
Australia it has probably been displaced by the pPOVioiOuS of the
Commonwealth Constitution, which clearly enough conceive of the
States as entities capable of suing and of being sued : see
particularly s.75(iv) of the Constitution; and cf. Commonwealth
v. Rhind (1966) 119 C.L.R. 584

Had the foregoing state of affairs prevailed it would
have been intolerable in a society in which, in and after the
nineteenth century, the government has become increasingly involved
in trading and in a host of other activities which bring it into
frequent contact with individual citizens to whom a wrong may be
done. Fortunately, at an early date each of the then colonies of
Australia and New Zealand enacted legislation enabling claims to
be made and enforced at law and in equity against the "Government"
of the colony, or, in other words, the Crown. This 1eglslat10n
provided and provides for a petition to the Governor praying for
the appointment of a nominal defendant, against whom proceedings
may be brought and providing for satisfaction of judgments out of
Government moneys. The effect has been to overcome or, perhaps
more accurately, tc circumvent both the rule that the King could
not be impleaded in his own courts and the rule that a colonial
government was not an entity capable of belng sued. Any remalnlng
difficulty arlslng from the common law 1mmun1ty of the Crown in
respect of tortious wrongs disappeared when in Farnell v. Bowman
(1887) 12 App.Cas.643 the Privy Council held that the colonial
leglslatlon rendered the Government of a colony liable to be sued
in an action of tort.

In Queensland the legislation enabling claims to be
instituted and enforced against the Crown is the Claims against
Government Act of 1866 (29 Vic. No.23). Section 2 of the Act
provides for a petition by any person "having or deeming himself
to have any Just claim or demand against the Government" praylng
for the app01ntment of a nominal defendant. The same section
prov1des for appointment of a nominal defendant by notlflcatlon
in the Government Gazette. Although the word used in s.2 is "may"
and so appears to import a discretion, the proviso to the section
automatically makes the Treasurer the nominal defendant if no such



notification is made by the Governor within one month after
presentation of the petition.

In practice the procedure provided by the Act of 1866
has operated satisfactorily, but it is subject to a few defects.
One is the process of petition, appointment of a nominal defendant,
and gazettal appears to be a quite unnecessary, wasteful and
expensive step. Another is that the appointed nominal defendant
may die before determination of the action, in which event a
further appointment becomes necessary. Another disadvantage is
that, particularly in cases where urgent relief such as an
injunction is sought, it is not practicable or possible to follow
the statutory procedure for appointing a nominal defendant because
of the delay involved. 1In such cases, it has been held proper
for the proceedings to be brought against the Attorney-General as
representing the State : see Australian Alliance Assurance Co. Ltd.
v. Attorney-General for Queensland [1916] St.R.Qd.135, but, 1f this
s0, then there seems to be little compelling need for retaining the
present system of appointment of nominal defendants for the purpose
of proceedings against the Crown.

The Bar Association of Queensland has recommended in a
memorandum dated $th June, 1976 that the Act of 1866 be repealed
and new legislation enacted providing for proceedings against the
Crown to be brought against it under the name of the State of
Queensland, without the necessity for appointment of a nominal
defendant. This recommendation has been considered and is
concurred in by ‘the Solicitor General, who has approved a
memorandum dated 7th June, 1976 prepared on this subject by onec
of his legal officers Mr. K.M. 0'Shea. The former Minister for
Justice and Attorney-General (Hon. W.E. Knox) has in his
memorandum dated 23rd July, 1976 also approved the proposal for
abolition of the procedure of appointment of a nominal defendant,
and its replacement by a procedure for bringing actions simply
against the State of Queensland, together with the repeal of the
Act of 1866 and the substitution of a statute in more modern form.

In addition to the proposal for modernising the procedure
for suing the Crown, the foregoing memorandum also recommends the
enactment of new legislation simplifying the procedure for
enforcement of claims by the Crown and the recovery of moneys in
the form of forfeited recognizances, etc., due to the Crown. The
existing procedure is hedged about by many archaisms which were
only partly eliminated by the early New South Wales enactment
entitled the Costs in Crown Suits Act 1856 (20 Viec. No.3) and
The Crown Remedies Act, 1874 - 1976 (38 Vic. No. 13). Part III of
the Bill, which has drawn to a considerable extent upon the provisions
of Part I of the Victorian Crown Proceedings Act 1958 (No. 6237),
is designed to improve the present state of Queensland law in
this regard.




PART I -~ PRELIMINARY

Short title and commencement

1. The existing Act of 1866 is entitled "Claims against
Government Act". Because the proposed new Act will be concerned
with suits by as well as against the Crown, the old title is
inappropriate. We consider that the title "Crown Proceedings Act"
is preferable. It is the title used in the comparable legislation
of Victoria, Western Australia and the United Kingdom.

2. Division of Act.

3. Repeals and Savings. The three existing statutes -
Claims against Government Act, 1866, Crown Remedies Act - 1874 -
1976, and the Costs in Crown Suits Act, 1856, will be repealed,
or, in the case of the latter(New South Wales) statute, will cease
to apply. :

The effect of Clauses 3(3) and 3(4) will be to apply the
provisions of the new Act to proceedings instituted after the new
Act commences, irrespective of when the cause of action arose, but
the Act of 1866 will continue to apply to actions in respect of
which notification of appointment of a nominal defendant has been
gazetted prior to the commencement of the new Act.

In a letter dated 13th October, 1977, the Solicitor
General, in commenting on the Commission's Working Paper, drew
attention to s.4(2) of the Subcontractors Charges Act 1974 - 1976
added by way of amendment in 1976 (Act no. 38, s.4). Section 4(2)
is as follows :- ’

"(2) Notwithstanding The Claims Against Government
Act, a proceeding under this Act against the Crown
may be brought against the Permanent Head of the
Department concerned in the name of the office he
occupies as such Permanent Head.

Where it is proposed to institute a proceeding
under this Act against a Permanent Head, he shall
for the purposes of that proceeding be deemed to be
the nominal defendant duly appointed under The Claims
Against Government Act and the provisions of that Act
shall apply in respect of that proceeding."

This represents a further, and different, procedure for prosecuting
claims against the Crown in the specific instance of proceedings
under the Act in question. We consider it most undesirable that
such special procedures should be retained when the object of the
legislation proposed in the Bill is to simplify actions against the
Crown by removing the defects mentioned earlier in this Report.
Accordingly, we consider that s.4(2) of the Subcontractors Charges
Act should be repealed, with the consequence that claimants against
the Crown under that Act will make such claims against the "State
of Queensland" and serve them in the manner provided in cl.6(2).
The provisions of subclause 4 of clause 3 are intended to cater

for proceedings already commenced.

4. Application. The effect of the decision of the Full Court
in Sundell v. Queensland Housing Commission (No.5) [1955] St.R.Qd.
162, and of the High Court in Commonwealth v. Rhind (1966) 119 C.L.R.
584, appears to be that a corporation which represents the Crown
enjoys all the privileges and immunities of the Crown : see the




discussion of this point in this Commentary under "any proceedings"
in relation to cl.7 of the Bill. The Act of 1866 did not apply
to proceedings against Crown corporations (which were probably
comparatively rare phenomena in 1866). Hence, it seems clearly
enough to follow that, in litigation by or against a Crown
corporation which is invested with the privileges of the Crown,
that corporation would be entitled to the very privileges, from
discovery, etc., which it is a princiral object of the 1866 Act
to remove in any other proceedings against the Crown. The point
appears never to have arisen directly in any reported case :
although the two’ decisions mentioned plainly imply the foregoing
conclusion. :

It is quite anomalous that a Crown corporation should
enjoy a privilege which is now by statute denied to the Crown
itself. Hence cl.u4(2) is intended to ensure that the procedural
provisions of ¢l1.7, 8 and 9 of the Bill will apply to Crown
corporations and so place them on the same footing as the Crown
and all other litigants. :

5. Interpretation. This comprises definitions including
a definition of the term "Crown corporation".

PART II - CIVIL FROCEEDINGS BY AND
AGAINST THE CROWN

6. Proceedings by and against the Crown. The proposed
clauses 6 and 7 folluw in substance the wording of s.5 of the Act
of 1866. The following differences should however be observed :-

"Subject to the provisions of any other Act". These words
have been introduced to preserve cases in which by some specific
statutory provision a peculiar form of procedure is prescribed
(e.g. appeals against an assessment of stamp duty, which are
provided for in s.24% of the Stamp Act 1894 - 1976). They will
also serve to ensure that claims against statutory corporations
which represent the Crown and are able to sue and be sued are
brought by or against the statutory corporation in its own name
and not by or against the Crown as such.

In his letter dated 13th October, 1977 in which he
comments on the Commission's Working Paper and draft Bill, the
Solicitor General doubts whether the use of the foregoing
introductory words in c1.6(1) is sufficient to achieve the second
of the above purposes. He draws attention to s.23(3) of the
Crown Proceedings Act 1958 (Victoria) and, by implication, suggests
that 1t may be preferable to adopt a similar form of provision.

Upon reflection, we consider that the Solicitor General
is justified in his doubts as to the efficacy of the ‘introductory
words of cl.6(1) of the draft Bill to achieve the object of
ensuring that actions by and against statutory corporations
representative of the Crown continue to be brought by and against
those corporations and not against the Crown as such or the State
of Queensland. However, we respectfully doubt the wisdom of
adopting s.23(3) of the Victorian statute. The provision in
question is part of a section (which for convenience is set out in
full as an appendix to this Report) which may have been intended
amongst other matters to resolve the doubts arising from the
decision in Rederiaktiebolaget Amphitrite v. R. [1921] 3K.B.500
as to the liability of the Crown in respect of what are described




as "non-commercial" contracts. The present status of that
decisicn as an authority in law is not entirely clear, and the
conflicting considerations in favour of and against its adoption
are discussed at length by Hogg : Liability of the Crown, at pp.
129 - 140. Section 23 of the Victorian Act has given rise to

some difficulties of interpretation mentioned by Hogg at pp. 142 -
143 of his treatise, and (as mentioned hereafter) the legislation
adopts a somewhat different starting peint from that taken in the
draft Bill and derived from the existing Claims against Government
Act 1866. For reasons explained in paragraph 7, we prefer to
retain the general form of s.5 of the existing Act, rather than

to adopt this aspect of the scheme of the Victorian legislation
including s.23.

The problem referred to by the Solicitor General does,
however, remain. We suggest that it is possible to resolve it
by adding to cl.6 of the Bill a further sub-cl. (3) reading as
follows :-

"(3) Nothing in this section applies to any claim
or proceeding by or against a Crown corporation,
constituted by or pursuant to any Act which provides
that such corporation may sue or be sued by the name
of that corporation."

By way of explanation, it should be observed that cl.6 of the
draft Bill is concerned with the means by which claims may be
made and enforced by proceedings, and with the means by which
process originating such proceedings may be served. If, by virtue
of ¢1.6(3), such means are not available in the case of a Crown
corporation, otherwise able to sue and be sued, it seems to us
that it will be impossible to sue the Crown in the name of "State
of Queensland" in respect of the acts or omissions of such a
corporation. This means that all such proceedings will have to
be brought against (or by) the relevant corporation in its
corporate name, as is contemplated by the particular statute
pursuant to which it is incorporated.

'"Proceedings" in both ¢ll. 6 and 7 is confined to proceedings
of a civil nature.

"Crown". The word "Crown" is used throughout the Act in
place of the word "Government" which appeared in the 1866 Act.
There are two reasons for this. One is that the word "Government"
is, as we have seen, synonymous with "Crown" so far as the
Government of Queensland (and other Australian States) 1is
concerned, and was no doubt used in the Act of 1866 only because
it was then thought somewhat impudent for a colony of Her Majesty
to permit actions against the Crown eo nomine. Such a consideration
no longer has the same force in the latter part of the twentieth
century and in the prevailing constitutional context.

The second reason is that the Bill proposes the repeal of
The Crown Remedies Act 1874 - 1976, and The Costs in Crown Suits
Act of 1856, which in substance placed the Crown as plaintiff in
the same position as a private citizen for purposes of all
litigation. Of these statutes (which will be replaced by the
provisions of the proposed new Act) the former requires
proceedings to be brought in the name of "The Queen" (s.17),
whilst the latter refers to "the Crown". It is preferable that
the Crown be uniformly so described throughout the legislation
irrespective of whether it is suing as plaintiff or defendant.

The modern legislation of Victoria, Western Australia
and New Zealand also uses the term "Crown" in place of "Government".


































































