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REPORT OF THE LAW REFORM COMMISSION

ON A BILL TO AMEND THE LAW IN RELATION

TO BAIL

To the Honourable W.D. Lickiss, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

At your request, the Law Reform Commission has examined
the present system of granting bail in criminal proceedings.

The Commission forwards herewith its report
comprising a draft bill and commentary which contains the
recommendations of the Commission on this subject.

The working paper which preceded this report
was widely circulated and many comments, criticisms and suggestions
were received from interested persons and institutions concerning
the matters it contained. Where appropriate the original draft
bill has been amended in the light of these comments and the
commentary adjusted accordingly.

Not all institutions, including some institutions
from whom a reply is normally expected, have yet submitted
comments concerning the paper. If the submission subsequently
received is found to contain matter which warrants amendment
to the recommendations herein contained, these will be passed
on at a later date.

In presenting this report the Commission wishes to

acknowledge its indebtedness to Mr. V.F. Haupt, Chief Stipendiary
Magistrate, who had been seconded to the Commission for special
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duty and whose knowledge and practical knowledge have been
invaluable.

Signed: The Hon. D.G. Andrews

(Chairman)

Signed: Mr. B.H. McPherson, 0Q.C.
(Member)

Signed: Dr. J.M. Morris
(Member)

Signed: Mr. G.N. Williams
(Member)

Signed: Mr. J.J. Rowell
(Member)

Signed: Mr. J.R. Nosworthy
(Member)

Brisbane. 10th August, 1978



BAIL BILL

COMMENTARY

Provisions as to bail in criminal proceedings are at
present set out in a number of Queensland Statutes. The draft
Bill, if enacted, would set out such provisions in the one Act.
It introduces the new concept of "right to bail" and imposes
on certain police officers and on courts (cll.7 and 9) a duty
to grant bail to persons in custody subject to specified grounds
on which bail must be refused (cl1.14). It provides guide-lines
as to the type of bail that may be granted (cl.12) and as to
the conditions that may be attached to bail (cl.13). The
recognizance system, which has proved to be ineffective, is
replaced in the draft Bill by the "undertaking" (cl.19) to
be entered into by the defendant and his sureties (if any)
requiring the defendant to appear at the appointed time and place:
and surrender himself into custody. Failure to appear will be a
criminal offence on the part of the defendant (though not of the
sureties) punishable by imprisonment for two years (cl.21).

Under present legislation a grant of bail, followed by
release of the defendant, can be reviewed only on a further
appearance of the defendant or on his arrest by his surety. The
draft Bill provides (cl.31) that the Crown or the complainant
may apply to the court which granted bail, or to the Supreme Court
or a judge thereof, to revoke or vary the bail and the court
or judge if satisfied that the bail should be revoked or varied
may issue a warrant of apprehension to bring the defendant before
the court or judge in order to determine the application.

The draft Bill extends the jurisdiction of courts to
grant bail and specifically gives this right (cl.8(4)) to any judge
of the Supreme Court in respect of appeals to the Court of Criminal
Appeal including applications for leave to appeal (definition cl1.5).
It continues the right of a surety to arrest the principal if he
has reasonable cause to believe that the principal will not appear
to answer the charge (cl1.29), but it also gives to members of the
police force power to arrest a principal without warrant in the
circumstances set out in cl.30.

The draft Bill provides that any court before which a
defendant is required to appear may extend bail already granted to
him (cl.8). This means that bail granted to a defendant to ensure
his appearance before a court may be extended throughout the whole
criminal proceedings in that court. Bail granted upon committal
for trial may be extended until the defendant is finally sentenced
or discharged. When bail is extended under this provision, there
will be no necessity for attendance of sureties for completion of
new bail documents unless the sureties have specifically elected
not to be bound in respect of any extension.

At present upon committal for trial or sentence a defendant
signs a recognizance requiring his appearance at the Criminal
Sittings of the Supreme (or a District) Court at a specific place
commencing on a specified date. To comply with the recognizance
he should attend every day of the Sittings until his trial is
commenced. However, in practice he is usually notified by the police, .
on advice from the Crown Prosecutor, of the day his trial will
commence and he does not attend until that date. The draft Bill
provides in cl1.20 that an undertaking of bail in committal cases
will require the defendant to appear at a Sittings at a day, time
and place to be notified to him and his sureties (if any) by the
Crown Solicitor. The omission of "specific" Sittings is intended
to cover the instances when.a trial may not be possible at the
first Sittings after committal and is postponed to a later Sittings.



Clause 10 will replace s.555 of The Criminal Code.
Unlike s.555, however, it extends to all offences, not only
indictable offences and gives to the Supreme Court or a judge
thereof the additional power to revoke or vary bail.

Allegations made on an application for bail are often
given considerable publicity which might prejudice the fair trial
of a defendant. Clause 16 provides that the court may prohibit
publication of evidence taken, information given or representations
made in the course of a bail proceeding. Breach of any such order
is an offence. ‘

Clause 12 sets out the nature of bail and the sequence in
which the granting of bail should be considered by a court or an
authorised member of the police force. It provides for bail on a
defendant's own undertaking, either with or without a deposit of
money or other security of stated value, bail with sureties, or
bail with both security deposit and sureties. The "security" is
quite distinct from "surety", and might be considered appropriate
in cases, for example, where a defendant's place of residence is
remote from where he was arrested, or where he resides outside the
State or is required to travel outside the State. Before a person
is accepted as a surety (cl.23), he must satisfy the justice as to
the sufficiency of his means and (subcl.7) may deposit in the office
of the clerk or registrar of the court the amount of his surety
in cash. If the undertaking is subsequently forfeited, the amount
sO deposited is to be applied in satisfaction of his obligation.
There is no such provision in existing legislation.

At present when a defendant fails to appear as required by
a recognizance, the recognizance is forfeited. The court has no
power to make an order that the forfeiture shall apply to part only
of the sum bound or to remit the full amount, as is provided by
statute in the United Kingdom, New Zealand and Tasmania. Clause 34
gives this power to the court before which the defendant is required
to appear. Clause 35 gives a similar power to the court in respect

of any deposit of money or other security made as a requirement of
bail.

The system of "cash bail" provided by s.69A of the Justices
Act should be continued. Provision is made in cl1.32 for cash bail,
and by cl. 6 nothing in Part II of the draft Bill shall affect the
grant of cash bail under cl1.32. A person released on cash bail will
not commit an offence by failing to appear, but his cash bail will
be forfeited.

The subject of bail in criminal proceedings has been
investigated and reported upon by various committees and working
parties in the Australian States and overseas in recent years.

The historical background of bail can be found in Stephen's
History of the Criminal Law and in Holdsworth's History of English Law.
The concept of bail is of considerable antiquity with roots in the
legal system of Anglo-Saxon times. A person granted bail was ...
considered not to be at liberty but to be entrusted to the custody of
his sureties and, if he absconded, the sureties were liable to the
penalties appropriate to the offence with which the principal was
charged. With modifications the practice continued through NMorman
times. The sheriffs were entrusted with the power to grant or refuse
bail, and the factors they were expected to take into consideration
in the exercise of their wide discretion are still recognisable
today. 1In the thirteenth century Bracton defined these factors as
the importance of the charge, the character of the person and the
gravity of the evidence against him.




The first statutory provisions about bail were contained
in the Statute of Westminster of 1275, which remained the principal
Act on the subject for 550 years. It laid down the classes of
persons who were and were not bailable.

By the fifteenth century the power to grant bail had
passed largely to justices of the peace, and a statute of 1487
(3 Hen.VII.c.3) provided that this power should not be exercised
except by at least two justices. In 1688 the Bill of Rights laid
down that "excessive bail ought not to be required", which provision
was later incorporated in the United States Constitution. Further
provisions as to bail were set out in the English Acts of 1826 and
1835. The Indictable Offences Act 1848 was noteworthy so far as
present practice is concerned in that it enabled sureties to be
dispensed with in certain circumstances. This power was extended
by the English Bail Act 1898.

This is a very brief summary of the historical background
of bail, leading up to provisions and practice which exist today.
In Queensland today provisions as to bail are not only to be found
in the Justices Act 1886 - 1978, but also in The Criminal Code and
other legislation.

The importance of bail cannot be overstated. Addressing
the Gloucestershire Magistrates in 1971 Lord Hailsham said -

"Bail is important ... because it affects the liberty

of the subject ... it is the only example in peacetime
where a man can be kept in confinement for an appreciable
period of time without a proper sentence following on .
conviction after a proper trial. It is therefore the
solitary exception to Magna Carta."

At every stage of the often slow progress from arrest to
trial and sentence, someone must decide whether the accused will be
allowed to continue his normal life while awaiting the next step, or
whether he must be held in custody. Every decision involves
balancing the right to liberty of someone who is legally presumed
to be innocent against the need of society to ensure that accused
people are brought to trial. The test to govern the discretion of
the court on an application for bail has been stated as far back
as 1854 as being the probability of the accused appearing to take
his trial. 1In R. v. Lythgoe [1959] St.R.Qd.5;45Q.J.P.R. 34,
Mansfield S.P.J. summarised the three main tests of the probability
of a prisoner appearing to take his trial as being : (a) the nature
of the offence charged; (b) the probability of a conviction; and
(c) the severity of the punishment which may be imposed. The learned.
judge also listed a number of other circumstances which are
relevant to consider in appropriate cases, but which do not
outweigh the general principles enunciated.

In December, 1976 the Australian Institute of Criminology
published a study entitled Bail Issues and Prospects by W. Clifford
and L.T. Wilkins. This expanded study followed an earlier
Administrative Report of the Institute, and an examination of the
Report of the New South Wales Bail Review Committee (August, 1976),
of the Report of Victorian Statute Law Revision Committee (February,
1975), and of the Report of the United Kingdom Working Party
(November, 1973). The Victorian Committee travelled to the United
States of America and to Canada to hold discussions and to examine
legislation and procedures. Ail reports more or less agreed on
the principles to be applied in considering bail - that in case of
minor charges there should be a right to release and in most other
cases there should be a presumption in favour of release on bail -
and concluded that many persons held in custody awaiting trial
should have been allowed bail.




Bail should be fair to accused and to the public

Bail, to be a useful and just method of providing for the
adjournments and delays that are often necessary, has to be fair
to both the accused and the public; it has to be administered with
an even hand and, in justice, not offered to some but not to others
without the reasons being clear and declared. At the same time it
must have the effective sanctions necessary to ensure the appearance
of the accused at his trial, to discourage absconding and to protect
the public. The threat of forfeiture of one's goods as a deterrent
against breaking the conditions of release proceeds on the
assumption that an accused has property. This poses the question
whether an indigent can be denied freedom {(where a wealthy man
would not) because he does not happen to have enough property to
pledge for his liberty. Similar considerations would apply to
grant of money bail. Surveys in New South Wales and Victoria have
shown quite a large proportion of persons held in custody awaiting
trial had been granted bail but had not been able to obtain the
sureties required. A similar situation undoubtedly exists in
Queensland. This demonstrates clearly that a person who is not in
a socially advantageous position has greater difficulty in meeting
the requirements for bai + So that the operation of the present
system discriminates against those who are least favoured
economically or socially in the community.

We believe there is need for reform in relation to bail.
Only a very small proportion of persons released on their own
recognizance have sufficient property or assets on which the amount
of the recognizance, if estreated, could be levied. A person with
such assets is unlikely to abscond and self bail could therefore be
said to be effective in his case, but it is no deterrent whatever
to a person without assets. If the latter decides to abscond it
would not make the slightest difference to him whether he is bound
in the sum of $10 or $10,000. The Surety system as it now operates
is not entirely satisfactory. The traditional role of the surety
has little practical application today. It was feasible during
the early years of Queensland when the mobility of the work force
was very limited, when there was little travel across state and
international boundaries, and when employers, family and communi ty
members could reasonably be expected to exercise some practical
supervision over an accused for whom they acted as surety. These
conditions ceased to exist at least fifty years ago. A person
accepted as a surety executes a recognizance for a certain sum which
he acknowledges as a debt to Her Majesty if the accused fails to
appear. In the majority of cases the surety lodges the amount of
money with the Clerk of the Court as security. Upon the due
appearance of the accused at all times required by the recognizance
the money deposited is returned to the surety, but if the accused
fails to appear the recognizance is forfeited and the court orders
that it be estreated. The pPrincipal and/or the surety may apply
to the Attorney-General to waive the estreat, and it appears
reasonable that such application shquld be granted where the default
is due to mistake of date or place or to illness.

It has been suggested by writers that the forfeiture of
an often substantial sum of money is too harsh and unjustly
penalises a surety for the default of a principal. However on
entering into a recognizance the surety freely accepts the
obligation and is made fully aware of the penalty to which he is
liable in case of default. Moreover, section 94A of the Justices
Act (inserted by the Act of 1949) provides -

"No person shall be accepted as a surety if it appears
on the administering of an oath to such person that it
would be ruinous or injurious to such person or his
family should the recognizance be forfeited for any
non-compliance with any of the conditions therein."



Statistics

The report of the New South Wales Bail Review Committee
included statistics on bail absconding from the superior courts
published by the Australian Bureau of Statistics. This showed the
number of absconders in 1968 was 1.2% of the total committals. The
percentage increased to 3.6% in 1972 and to 6.02% in 1974. The
Commi ttee undertook a study to obtain information on people in
custody in New South Wales because of refusal of bail or inability
to pay the amount set. This was done by a census conducted
simultaneously in gaols, police stations and lockups, and child
welfare establishments at 10.00 a.m. on Sunday 22nd August, 1976
covering all unconvicted people in custody who had been charged
with an offence, and all convicted defendants awaiting appeal.

The census was conducted by the New South Wales Bureau
of Crime Statistics and Research and the results published in May,
1977 in Research Report 1. A total of 738 cases were included in
the study comprising 443 held in gaols, 103 in police stations and
192 in child welfare establishments. Of these. 131 (29.7%), 84
(81.6%) and 14 (7.3%) respectively had had bail set but had not been
able to meet the bail requirements. In 54 cases (24.1%) the bail
was in the range $1 - $50, in 64 cases (28.6%) $100 - $200, in 67
cases (29.9%) $250 - $500, and in the remaining cases in excess of
$550.

Over 80% of the 229 held in custody because they could not
meet the bail were low income earners, i.e. they either had no
income or an income not exceeding $100 per week.

The Committee conducted a further survey in respect of
the Court of Petty Sessions at the principal cities in New South
Wales. The Clerk of Petty Sessions at each court furnished a
return in respect of each defendant as to whom a bail decision had
been made on his first appearance at court after arrest and whose
case was completed in November, 1975 and May, 1976. The cases
included children appearing in children's courts - those ordered
to remain in a shelter or place of safety were treated as refused
bail, and those allowed home were treated as allowed at large. Data
available at time of publication was as follows:-

Bail decisions 1527
Allowed at large 579
Self bail, no cash deposit 284
Self bail, cash deposit in lieu of surety 75
Surety required 356
Bail refused 233

TOTAL 1527

In 56.5% of cases defendant allowed at large or on
self bail without lodging cash

In 15.3% of cases bail refused

In only one (1) case of 75 where self bail with cash
deposit did defendant fail to enter bail at court

In 32.9% of cases where surety or cash deposit in
lieu of surety required (142/431) the defendant failed to
enter bail that day at court .

In 39.6% of cases where a surety was required (141/356)
the defendant failed to enter bail that day at court

Of the defendants in respect of whom a bail decision was
made, 1 in 4 left the court in custody (375/1527)







































































































































