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To the Honourable W.D. Lickiss, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

The second programme of the Law Reform Commission
as approved by the Governor in Council includes the
investigation of anomalies in the practice of the criminal
courts. The Commission has investigated aspects of such
practice where it thought changes might conveniently be
made at the present time. The investigation has been
confined to matters of practice. Substantive law and
penology were not included.

We forward herewith our report comprising a
commentary followed by a draft bill that would amend the
Criminal Code in accordance with the recommendations made
in the commentary. There are also draft amendments to the
Justices Act and the Offenders Probation and Parole Act.
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The recommendations in the commentary are divided up into
twelve parts, as follows:
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Pre-impanelment Proceedings

Proof by Deposition or Written Statement
Proof by Formal Admission

Corroboration of Accomplices

Insanity and Diminished Responsibility
Evidence on Charge of Receiving
Discharge of Juror

Plea of Guilty during Trial

Unanimous Verdicts

Taking Outstanding Charges into Account
Probation without Plea

Criminal Appeal Procedure

The working paper which preceded this report

(QLRC W.19) was widely ciruclated and many comments,
criticisms and suggestions were received from interested
persons and institutions concerning the matters it contained.
As a result we have amended the commentary and the proposed
legislation where it appeared to us appropriate to do so.
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COMMENTARY

PART I - PRE-IMPANELMENT PROCEEDINGS

The proposed new s.606A of the Criminal Code, set out
in the Draft Bill, would allow certain steps 1n the trial of an
accused person to be taken, if the court thinks fit, before the
jury is sworn or before any evidence is tendered on the trial.
Steps that are now quite frequently taken immediately after
a jury is impanelled could be taken, under the proposed section,
immediately before the jury is impanelled. We suggest that the
special proceeding at which these steps are taken be called a
"pre-impanelment proceeding."

Under the Criminal Code, a trial is deemed to begin when
the accused person 1s called upon to plead to the indictment.
If he pleads "not gullty" he is by such plea deemed to have
demanded that the issues ralsed thereby shall be tried by a
jury, and is entitled to have them tried accordingly : ss.58u
& 60%. In the normal course of events after the accused has
pleaded, the jury is impanelled before any further step in
the trial is taken. After the jury is impanelled, submissions
are then quite frequently made to the trial judge in the
absence of the jury. These submissions relate to the
admissibility of evidence to be adduced at the trial or the
sufficiency of the evidence to support the charge or charges
set forth in the indictment. To allow the trial judge to
determine the admissibility of particular evidence, proceedings
as on the voir dire may be conducted in the absence of the
jury during which witnesses are called, examined and cross-
examined. These submissions and proceedings in the absence of
the jury may take hours, or perhaps even days, to complete.
During this time the jury, who will not yet have heard any
evidence, will take no part in the conduct of the trial. Indeed
the jury, as a result of the proceedings taken in its absence,
may be discharged without taking any part in the conduct of the
trial.

We think it would often be preferable that the submissions
and proceedings abovementioned take place before the jury is
impanelled. There may be no useful part for the jury to play
until these matters are determined. The proposed new s.606A
would allow this to be done. Paragraphs (b}, (c) and (d) of
subs. (1) of the proposed section would allow counsel in the
pre-impanelment proceeding to indicate what evidence is to be
adduced before the jury, to object to any matter being admitted
in evidence, and to agree upon conditions subject to which a
matter may be adduced in evidence on the trial. Paragraph (a)
of subs. (1) would allow the court in such a proceeding to
determine, and hear such evidence as is necessary to determine,
the admissibility of any matter in evidence on the trial.
Paragraph (e) would allow a party to the trial to admit a fact
for the purpose of the trial in accordance with s.6u4Y4 of the
Criminal Code. 1In Part III of this paper, we make a complementary
recommendation that the existing provisions of s.644 be amplified.
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The proposed section does not make any special provision
for orders for separate trials where two or more charges are
made against the same person or where two or more persons are
charged in the same indictment. Sections 597A and 606 of the
Criminal Code already prcvide that such orders may be made
before a jury is sworn. Indeed, s.597A provides that the orders
to which it refers may be made before the trial commences, i.e.,
before the accused person is called upon to plead to the
indictment.

In a recommendation in favour of what it calls "Pre-trial
Proceedings", the Criminal Law and Penal Methods Reform
Committee of South Australia comments:

Unless counsel for the Crown and for

the accused confer, however informally
the conference may be held, the Crown
does not know whether the accused
proposes to make any admissions, or
whether the accused proposes to object

to the admissibility of any evidence

led in the committal proceedings, nor
does the accused know whether the Crown
prosecutor proposes to exclude any
evidence led in the committal proceedings
because he accepts it as inadmissible, or
because, for any other reason, it might
be unfair to the accused to lead such
evidence. ((1975) Third Report at p.113.)

These remarks apply as much to Queensland as they do to South
Australia. We hope that the problem envisaged will be overcome
by what we call "pre-impanelment proceedings". (We cannot use
the term "pre-trial proceedings" used by the South Australian
Committee because technically the trial will have already
commenced when the accused is called upon to plead to the
indictment.) Subsection (2) of the proposed section would
empower the court to direct counsel for the Crown and the
defence to confer either in or out of. the presence of the

court for the purpose of deciding whether any step in the trial
should be taken or sought to be taken before the jury is sworn.

PART II -~ PROOF BY DEPOSITION OR WRITTEN STATEMENT

The proposed new s.632 of the Criminal Code, set out in
the Draft Bill, would introduce into Queensland law a general
provision allowing depositions and written statements to be
used in lieu of oral testimony at criminal trials.  (We
recommend elsewhere in this paper that the existing s.632,
which deals with the quite unrelated matter of accomplices, be
repealed). The proposed new section is derived in part from
s.9 of the English Criminal Justice Act 1967, which gives effect
to the recommendations of the English Criminal Law Revision
Committee in its Ninth Report : (1966) Cmnd. 3145. A provision
to much the same effect has recently been enacted in Western
Australia : W.A. Criminal Code s.635B, introduced in 1976.




Ordinarily, the evidence at a criminal trial is given
orally by witnesses who attend in person to give their evidence.
It is true that both common law and statute law allow certain
statements and depositions made outside the court of trial to
be admitted in evidence. For example, the rules that qualify
the general prohibition of hearsay allow statements to be
admitted in evidence though made by persons who do not attend
the trial. Such statements are admissible as evidence despite
any objection by the party against whom they are tendered. So
also are certain depositions that come within the limited
provisions of s.111 of the Justices Act. In addition, a
deposition is admissible as evidence on the trial of an accused
person if he states at the committal proceeding, pursuant to
s.4 of the Criminal Law Amendment Act 1892, that he does not
require the production at the trial of the witness who made
the deposition.

The proposed new s.632 is in a sense wider in scope than
any of these provisions. Where the accused person is represented
by counsel, it would make any deposition or duly authenticated
written statement admissible as evidence at the trial provided
the party against whom the deposition or statement is tendered
does not object. The proposed rule is essentially a procedural
provision rather than a further qualification of the rule against
hearsay. It cannot be used in the face of an objection by
another party. TFor this reason, we suggest that it be incorporated
into Chapter 63 of the Criminal Code, which is headed "Evidence
Presumptions of Fact", rather than into any Evidence Act.

The need for a rule of this kind is well expressed by
the English Criminal Law Revision Committee in its Ninth Report
(see above) paras. 7 and 8:

7. In our opinion it would be a great advantage
if evidence which was unlikely to be disputed
could be given by means of a written state-
ment by the person who under the present law
has to be called to give the evidence orally.
This would obviously save a great deal of
time and money. It would be especially
desirable in the case of professional persons
such as doctors, who at present may have to
give up time, to travel long distances and
perhaps alter appointments in order to give
evidence about which there is no dispute. In
a prosecution for causing death by dangerous
driving a whole succession of witnesses through
whose hands the victim may have passed,
including ambulance men, nurses and doctors,
as well as the relative who identified the
victim and the policeman in whose presence he
did so, may have to be called in order, in
the words of a judge, "to prove what everybody
knows already that the victim has died as a
result of multiple injuries of the kind
consistent with being hit by a Jaguar driving
at the rate of 90m.p.h.". Sometimes several
witnesses, including policemen, have to be
called to prove that some object taken from
the scene of a crime is the same object as was
examined at a forensic science laboratory and
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is produced in court. Again on a charge of
burglary a householder may have to be called
to prove that his house was broken into and
property stolen from it when the accused has
nc intention of denying that this happened

but only that he was the burglar; and on a
charge of receiving stolen property the theft
must be proved even though the accused merely
disputes the receipt or his knowledge that the
property was stolen. The procedure by which
the depositions of witnesses in whose case a
conditional witness order has been made by the
committing magistrates may be read at a trial
at assizes or quarter sessions greatly reduces
the difficulties caused by the present rules;
but there is still in our opinion a strong
case for making further provision to lessen
the existing burdens on witnesses, especially
on policemen.

8. In cases of the kinds mentioned in paragraph 7
it seems to us that provided that the accused
does not wish to question the person who can
give the evidence, there is no reason why that
person's evidence should not be given by means
of a written statement. Where the evidence is
important, it is no doubt easier for the jury
or the magistrates to follow it and assess its
value when they see and hear the witness; but
this is unnecessary in the case of evidence of
the kinds mentioned above, and juries in
particular are less likely to be wearied and
distracted from the main issues if formal or
uncontroversial evidence is read out than if
it is given by a succession of witnesses.

They accordingly proposed that in any criminal proceedings, other
than committal proceedings (for which separate provision® was
nade), a written statement by a person should be admissible in
any case where his direct oral evidence to the like effect would
be admissible. This proposal was subject to certain conditions
of which the most important are that the party proposing to
tender the statement should have served a copy of it on each of
the other parties and that none of the other parties objected

to the statement being tendered in evidence.

The proposal of the Criminal Law Revision Committee was
adopted in England by the enactment of the Criminal Justice Act
1967, 5.9, which came into force on 1 January, 1968. This
provision does not appear to have caused serious difficulties.
We recommend that a similar provision be enacted in Queensland.

The conditions of admissibility

The purpose of the proposed new s.632 is to allow formal
or uncontroversial evidence to be given by deposition or written
statement rather than by oral testimony. In practice, the
operation of the proposed section would be limited, as the
English Committee puts it, by the unlikelihood that a party will



acquiesce in proof by deposition or written statement of
important issues in the case. The right of a party to object
to such proof will thus limit the operation of the provision
to its intended ambit, viz., formal or uncontroversial matters.

However the purpose of the proposed section will be
defeated if a party who desires to avail himself of its
provisions is not willing to do so for fear that a witness whose
deposition or written statement he has obtained will nevertheless
be needed at the trial because an objection is made at the last
moment. The main problem with this kind of provision, therefore,
is to give a party who proposes to prove in the prescribed
manner only formal or uncontroversial matters some assurance
that an unwarranted objection to his proposed method of proof
will not be made at the last moment. For example, where there
is a trial on indictment, the prosecution must ordinarily know
before the jury is sworn what witnesses must be called to give
oral testimony. A procedure whereunder the accused person may
object to proof by deposition or written statement at the last
moment before such evidence is tendered may be useless to the
prosecution, who must know beforehand whether it will be
necessary to summon the witness to give oral testimony.

There are two different ways to deal with this problem.
Firstly, a system of notice and counter-notice may be devised to
restrict the time during which a party may object to the special
mode of proof. Under s.9 of the English Act, a copy of the
written statement must be served by the party proposing to
tender it on each of the other parties to the proceedings. A
party intending to object to the statement being tendered in
evidence must do so within seven days from the service on him
of the copy of the statement. Otherwise his unconditional right
to object to the statement being tendered is lost. In this way,
the party proposing to tender the statement is given adequate
.warning of any necessity to produce witnesses at the trial.

We do not at present favour this aspect of the English
legislation. We think that the admissibility of a deposition or
written statement at a trial on indictment should not depend on
a failure to respond within a limited period to a service of
documents. We recognize that a time might come when criminal
proceedings and civil proceedings are so closely assimilated
that such a condition of admissibility will be acceptable.
However, in our view, it is not acceptable at the present time -
at least for trials on indictment.

The alternative is to rely on understandings between
counsel as to what matters are considered to be formal or
uncontroversial for the purposes of a particular trial. We
hope that a practice will develop whereby counsel will know
beforehand whether the proposed section may safely be relied
upon to prove a matter by deposition or written statement
without the necessity of calling the witness to give oral
testimony. Such a practice will necessarily entail adequate
notice being given to the party against whom the evidence is
to be tendered of the intended mode of proof. We think such
a scheme should be tried before the adoption of the more
drastic English provisions is contemplated.



We have therefore not included in the proposed new s.632
any notice and counter-notice provisions of the kind included
in s.9 of the English Act. The proposed section provides only
that before a deposition or written statement is tendered in
evidence by or on behalf of a party a copy of it shall be made
available to the other party or each of the other parties. An
objection to the deposition or written statement being admitted
in evidence may be made at any time before it is so admitted.

Detail of the proposed new s.632

Some of the provisions of the proposed new s.632 require
further comment, as follows:

(1) Subsection (1) provides that the special mode
of proof will be available on the "trial"™ of an
accused person. We recommend that the term
"trial", for the purposes of Chapter 63 of the
Criminal Code (including any new s.632), be
defined by a proposed new s.6UUA to include
proceedings before justices dealing summarily
with any offence. See the Draft Bill. Though
the proposed s.632 is designed primarily for
trials on indictment, we do not see any
harm extending it to summary proceedings. We
recognize, however, that it may eventually be
thought desirable to insert into the Justices
Act an analogous provision specially designed
for such proceedings. So far as the other
sections of Chapter 63 are concerned, they may
advantageously be applied, where relevant, to
summary proceedings. See especially s.643.

(2) Subsection (2) provides that a deposition or
written statement shall not be admitted in
evidence pursuant to the proposed section where
the accused person is not represented by counsel.
Neither the English nor the Western Australian
provisions contain any analogous stipulation.
In our view, however, such a significant
departure from the ordinary course of a
criminal trial on indictment should not take
place unless the accused person is adequately
represented. We recommend that the term
"counsel" be defined by an amendment of s.l
of the Criminal Code to include any person
entitled to audience as an advocate at the
proceeding in question. See the Draft Bill.
Cf. the definition of "counsel" in s.616 of
the Code, which we propose be repealed.

(3) To be admissible under the proposed section, a
written statement (other than a deposition)
must be authenticated in the manner specified
by subs. (4)(b). That is, it must contain a
declaration by the person making it under
the Oaths Acts 1867 to 1960 to the effect that
the statement is true to the best of his
knowledge and belief and that he made the
statement knowing that, if it were admitted
in evidence, he would be liable to prosecution







































































































































