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17th May, 1879

The Honourable W.D. Lickiss, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

Dear Minister,

Re: Report of the Committee of Inquiry
into the enforcement of Criminal
Law in Queensland

I refer to your letters of 16th February, 1979 and
1st March, 1979 asking the Law Reform Commission to consider
certain matters arising out of the abovementioned report. The
Commissicn has prepared a paper dealing with three of these
matters: :

(A) Evidence of disposition
(B) The rule in R. v. Gleeson
(C) Corroboration

In the paper, the Commission recommends that.no action be taken
with respect to the first and second matters. With respect to
the third, Corroboration, the Commission recommends the repeal
of the absolute requirements for corroboration contained in
sections 212, 215, 217 and 218 of the Criminal Code.

The paper does not deal with the forth matter that
you referred to the Commission, viz., the possible creation of
a statutory tort of unlawful search. This matter arose out of
a concern expressed by the Committee of Inquiry (Report para. 150)
that many people, out of ignorance, consent to searches that
would be otherwise unlawful. We notice that the Australian Law
Reform Commission in its interim report on Criminal Investigation
(Report No.2, 1975, para. 205) said:

"The Commission considers, on balance, that an
appropriate solution is for searches on consent

to be permitted, provided that such consent is
entirely voluntary and is made after being informed
of the right to refuse consent. Although we do

not wish to multiply unduly the number of pieces

of paper that police officers must carry about with
them, we think that the rights in question here are



sufficiently important of protection to require
that any consent on which the police rely in
conducting a search should be acknowledged in
writing. The absence of any such written
acknowledgment would be prima facie evidence

that no such notification was made, or consent
given.

We have provisionally formed the opinion that this approach
is the only one that could be effectively taken should it be
thought necessary to deal with this matter. However we prefer
not to express a final opinion'until we have had an opportunity

of considering further material on the subject that may come to
hand.

I forward herewith a copy of our paper.

Yours sincerely,

(The Hon. Mr. Justice
D.G. ANDREWS)

Chairman.
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This paper deals with three of the matters arising
out of the report of the Committee of Inquiry into the
enforcement of criminal law in Queensland that have been
referred to the Commission for consideration:

(A) Evidence of disposition
(B) The rule in R. v. Gleeson

(C) Corroboration

We recomend that no action be taken with respect to the first
and second matters. With respect to the third, Corroboration,

we recommend the repeal of the absolute requirements for
 corroboration contained in §s.212, 215, 217 and 218 of the
Queensland Criminal Code.

(A) EVIDENCE OF DISPOSITION

The Commission has been asked to consider whether the
law in relation to evidence of disposition requires alteration :
Committee of Inquiry report paras. 323-327. As we see it, the



essential issue raised for our consideration is whether the
similar fact rule should be codified. A pPiecemeal alteration
of that rule does not appear to have been contemplated by the
Committee of Inquiry nor, in our view, would such an approach
be desirable.

- The Committee of Inquiry sets out in its report (para. 323)
the often-quoted statement of the principle under which evidence
is admissible against an accused person notwithstanding that
it shows that he has been guilty of criminal acts other than
the one charged. This is the statement made by Lord Herschell
L.C. in Makin v. Attorney-General for New South Wales [1894] A.C.
57 at p.65:

"It is undoubtedly not competent for the
prosecution to adduce evidence tending to
shew that the accused has been guilty of
criminal acts other than those covered by
the indictment, for the purpose of leading
to the conclusion that the accused is a
person likely from his criminal conduct or
character to have committed the offence
for which he is being tried. On the other
hand, the mere fact that the evidence
adduced tends to shew the commission of
other crimes does not render it inadmissible
if it be relevant to an issue before the
jury, and it may be so relevant if' it bears
upon the question whether the acts alleged
to constitute the crime charged in the
indictment were designed or accidental, or
to rebut a defence which would otherwise

be open to the accused."

The Committee of Inquiry goes on to point out (paras. 324
and 325) that this principle has been considered and refined in
many decisions and that, speaking very generally, evidence of
former offences in which an accused person has been concerned
is admissible notwithstanding that it may show a disposition to
commit offences, for the following purposes -

(a) to rebut (if necessary, in advance) a
defence open to the accused, for example,
accident, mistake, innocent association
(in a sexual case).

(b) to demonstrate that the accused has
committed other offences in the particular
manner or mode of operation as that



employed in the offence charged. The
similarity must be very close.

(c) +to show that the accused has a tendency
to commit offences with the particular
person concerned in the offence charged
(for example, in cases of incest).

(d) to establish the identity of the accused
as the offender.

On. the other hand, if the evidence shows only that the

accused person is of bad disposition, it is inadmissible.

As Lord Goddard C.J. said in R. v. Sims [1946] K.B.531 at p.537,
"Evidence is not to be excluded merely because it tends to

show the accused to be of a bad disposition, but only if it
shows notﬁing more." ‘

The question to be answered is whether the law governing
the admissibility of similar fact evidence, referred to in a
general way by the Committee of Inquiry, should be enacted in
codified form. Ought Parliament to replace the common law
on this subject by rules set out in a statute? As we have
stated above, we do not think a pPiecemeal alteration of the
similar-fact rule would be desirable. The only alternative,
apart from leaving the common law to develop of its own accord,
is to codify that rule.

It is not impossible to codify the rules of evidence even
in countries that have adopted the English common law. The
American Law Institute adopted a Model Code of Evidence in
1842 and the National Conference of Commissioners on
Uniform State Laws in America drafted and approved Uniform
Rules of Evidence in 1953. In 1972, the English Criminal Law
Revision Committee in its eleventh report recommended a draft
Criminal Evidence Bill that would have codified much of the
law of evidence applicable to criminal proceedings. Each of
these texts contains provisions governing the admissibility
of similar fact evidence. 1In 1878, the Law Reform Commission
of New South Wales published a working paper on Evidence of
Disposition containing a draft Bill that would, in effect,
codify the similar fact rule.

‘ Despite these developments, we are unable to recommend
that the similar fact rule or, as some prefer to call it, the
rule relating to evidence of disposition be codified in



Queensland. The main reason for this is that the rule is
still being actively developed and, it is to be hoped,
clarified by the common law in Australia and in England.
There is a significant danger that any rule now enacted by
the Queensland legislature would come to be increasingly out
of step with the developing common law.' An analogy may be
drawn with s.632 of the Criminal Code whereby Sir Samuel
Griffith codified the law relating to the corroboration of

the evidence of accomplices in a form that has proved to be
“out of step with the developed common law. Despite the
‘difficulties it causes, s.632 has remained on the statute
book for nearly eighty years.

As the Committee of Inquiry points out, the judgment
of Lord Herschell in Makin v. Attorney-General for New South
Wales contains what has been regarded as the classic statement

of the principle governing the admissibility of evidence of
similar facts (or disposition). The authority of the '
statement has only recently again been ehdorséd by the High
Court of Australia in Markby v. The Queen (1978) 52 A.L.J.R.626
at p.829l Yet there has been a percéptible shift away from
full acceptance of the statement'during the last decade. It

has been argued, we think quite. persuasively, that the statement
does not precisely indicate the basis upon which similar fact
evidence is admitted. Indeed one commentator, L.H. Hoffman in
"Similar Facts after Boardman" (1975) 91 L.Q.R. 193 at p.200,
goes so far as to say:

"... the Makin rule affords no real guidance

on whether similar fact evidence is admissible
or not. It erects a distinction between
different kinds of relevance when the true
distinction 1s between different degrees of
relevance. The irrationality of the Makin
distinction has escaped exposure only because,
as is shown by cases like Straffen and Ball,

it has never actually been applied. "

Referring to the decision of the House of Lords in D.P.P. v.
Boardman [1975] A.C.421, Hoffman goes on to say:

"The importance of Boardman is that it
contains the first clear statements of the
true rule and raises the hope that judges
may now be released from their 80 years of
unequal struggle in trying to apply Makin."

A similar view has been expressed, though in milder terms, by
Professor Rupert Cross, author of Cross on Evidence. See, for

example, his article "Fourth Time Lucky - Similar Fact Evidence



in the House of Lords" [1975] Crim.L.R. 62. In the recent
Queensland case R. v. Zaphir [1978] Qd.R.151, the Court of
Criminal Appeal applied the tests laid down in Boardman
without mentioning the earlier decision of the'Privy Council
in Makin. Although in Markby v. The Queen (above) the High
Court of Australia endorsed the authority of Makin, it also

relied upon the tests laid down in Boardman.

The common law on this subject can thus be seen to be
in a state of development; The'day is gone when a statute
codifying the similar fact rule could be based upon the
statement made by Lord Herschell in Makin v. Attorney-General

for New South Wales. It might almost be as dangerous to base

such a statute upon the speeches of their Lbydships in R. v.
Boardman, where a wide variety of views were expressed.

The Committee of Inquiry (report para.327) .draws
attention to the discussion of the subject in depth by the
English Criminal Law'Rgvision Committee in its eleventh report
published in June 1972 : Cmnd 4991. As part of its draft
Criminal Evidence Bill, the English Committee recommended a
clause (cl.3) under the heading "Admissibility of other
conduct of accused tending to show disposition." We have set
out the clause in Appendix A to this paper. The clause
reveals more adequately than we can express the difficulties
.confronting anyone who attempts to codify the similar fact
rule. Professor Rupert Cross, a distinguished member of the
English Committee, has admitted to the feeling that cl.3 is
the least likely of all the clauses of the draft Criminal
Evidence Bill ever to become law : [1973] Crim.L.R. 400

In its working paper on Evidence of Disposition
published in 1978, the Law Reform Commission of New South
Wales has also proposed for consideration certain sections
(ss.110-113) to be inserted into the Evidence Act 1898 (N.S.W.)
dealing with evidence of disposition. We set these out in
Appendix B. The working paper contains a crificism.of these
proposals in the following terms (at p.124%):

"One view considered within the Commission
in the course of work on this subject is
that it is undesirable to state the law
relating to evidence of disposition in
statutory form. The argument is that

the law is about similar facts, not about
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disposition, evidenced in the main by
conduct. The argument asserts that

5.110 approaches the problem from the
wrong end. The law is not about, and
the codification of it should not be
about, the question when disposition
evidence is to be admissible. It is
about when certain logically relevant
evidence, namely similar fact evidence,
is to be restricted or inadmissible.

(The answer is when similar fact evidence
causes undue multifariousness or undue
prejudice, the latter particularly in
criminal cases.) It is said that s.110
would have unfortunate consequences. It
is said that the area is not ripe for
codification, particularly on the civil
side, which has not been much developed.
But if codification is desired, the argument
Proceeds, then it should be approached
‘in a way that brings out the real legal
issues. "

We quote this criticism, not necessarily because we agree
with it, but in order to show how difficult it may be to
get agreement upon a set of words to enact into law on this
subject.

(B) THE RULE IN R. v. GLEESON

The Commission has been asked to consider whether there
should be some statutory alteration of the rule in R. v. Gleeson
[1975] Qd.R.399 : Committee of Inquiry report paras. 328 -331.
This was a case in which two questions of law were reserved by
the learned trial judge for the opinion of the Queensland Court
of Criminal Appeal. The questions were stated as follows:

1. Is an accused person entitled to have determined
on a voir dire the admissibility of confessional
evidence because of the alleged use of threats,
force, promises or inducements if the accused
person says that despite such threats, force,
promises or inducements the confessions were
not made?

2. Is an accused person entitled to have determined
on a voir dire or preliminary hearing the question
of whether the learned trial judge should in the
exercise of his discretion-exclude confessional
evidence if the accused person says the confessions
were not made?



The Committee of Inquiry summarized the judgment of the
Court of Criminal Appeal as follows:.

"329. In answering the first question the court drew
attention to the purpose of a voir dire: a "trial
within a trial" in which the accused person puts
the Crown to proof of the fact that a confession
is free and voluntary. The procedure therefore
predicated that a confession had in fact been
made; the purpose of the inquiry was to establish
whether the confession was admissible in evidence;
this was a question for the judge, and not for
the jury. The question here was whether a
confession had been made at all, and this was a
question of weight of evidence and not of
admissibility; it was therefore a question for
the jury and the judge had no function to perform
in deciding it. It was held a voir dire was not
available. -

330. The second question was answered to the effect
that the question of the discretionary exclusion
of confessional evidence could not arise unless
a confession had in fact been made. If the

~accused person denied having made a confession
at all a preliminary inquiry designed to show
that evidence of a confession, given by a police
officer, should be excluded in the exercise of
the judges' discretion, could only be an attack
upon the weight of the confession. This was
again a question for the jury. "

In order to deal with the issue raised for our consideration,
it is necessary to distinguish between two different grounds for
objecting to confessional evidence. Firstly, evidence of an
alleged confession may be objected to on the ground that the
evidence tendered is irrelevant. Secondly, it may be objected
to on the ground that the prosecution has not shown that the
confession was made voluntarily. In both cases, where the
trial is before a jury, the judge must rule on the admissibility
of the evidence. However there is an important difference
between the nature of decision to be made by him in each case.

Where evidence is objected to on the ground that it is
irrelevant, an assertion is being made that the evidence
tendered is inherently defective, i.e., that.it is not evidence
of the fact it seeks to establish or that it cannot sustain
the inference sought to be drawn from it. The Victorian Full
Court had this situation in mind in R. v. Thomas [1970] V.R.674
at p.679 when it said:
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"We think that different considerations apply
where the evidence is objected to not on the
ground that a condition precedent to its
admission has not been satisfied, but on the
ground that the evidence is 1rrelevant because
it cannot sustain the inference sought to be
drawn from it or that it is not evidence of
the fact it seeks to establish. Where the
trial is before a jury, although it is still
for the judge to rule upon the admissibility
of the evidence, it is for ‘the jury, and not
for the judge, to say whether the inference
ought to be drawn or whether the evidence
establishes the fact sought to be proved.

The judge's task is merely to say whether

the evidence if believed by the jury is
reasonably capable of supporting the inference or
establishing the fact, and if he so decides,
that question must be left to the jury to
determine, and cannot be withdrawn from it.

A statement made by another in the presence
and within the hearing of the -accused is
hearsay and it can only be used as evidence
against him if he has done something in the
way of utterance, silence or conduct which in
the particular circumstances justifies an
inference that he has acknowledged the truth
of the statement so as to make it his own, or
has so conducted himself as to show a
consciousness of guilt."

A similar situation would have arisen in R. v. Gleeson if the
objection had been made that the evidence tendered was not
reasonably capable of supportlng the inference or establlshlng
the fact that the accused had made_a confession.

The situation is quite different where evidence of a
confession is objected to on the ground that it was not made
§oluntarily.. Here, as the Victorian Full Court pointed out in
R. v. Thomas at pp. 678 - 679:.

"... the basis of the objection is not some
inherent defect or deflclency in the evidence
itself but a ground which arises independently
of it. It is concerned with circumstances
which are not part of the evidence sought to
be excluded and which must be established as
a condition precedent to its admission. In
the case of confessions it was laid down by
Lord Sumner in Ibrahim v. R. [1914] A.C.599
at P- 609 that 'no statement by an accused is
admissible in evidence agalnst him unless it
is shown by the prosecutlon to have been a
voluntary statement in the sense that it has
not been obtained from him either by fear of
prejudice or hope of advantage exercised or
held out to him by a person in authority',

and in determining whether the statement was
made voluntarily the content of the statement







































