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To the Honourable W.D. Lickiss, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

The previous Ministazr for Justice and Attorney-
General has requested the Law Reform Commission to review "The
Second-hand Wares Act of 1921" with a view to modernising its
provisons and, if necessary, introducing an up to date Statute
in substitution for the existing legislation.

The Commission has prepared a draft bill to provide
for the licensing of any person who carries on the business or
functions of a dealer or collector of second-hand wares.

The working paper was widely circulated to persons
and bodies known to be interested in these matters from whom
comment and criticism were invited.

The Commission now submits its report concerning
this matter. The draft bill included herewith has been amended
in the light of some of the comments received and the explanatory
commentary adjusted accordingly.

Signed: The Hon. Mr. Justice D.G. Andrews
(Chairman)

Signed: Mr. B.H. McPherson, Q.C.
(Member)

Signed: Mr. G.N. Williams, Q.C.
(Member)

Signed: Dr. J.M. Morris
(Member)

Signed: " Mr. J.J. Rowell
(Member)

Signed: Mr. J.R. Nosworthy

Brisbane.






SECOND-HAND WARES ACT

‘COMMENTARY ON DRAFT BILL

The Second-hand Wares Act of 1921 is one of a
number of Acts which the Law Reform Commission has been asked by
the Honourable the Minister to review with a view to modernising
its provisions, and, if considered necessary, to introducing more
up to date legislation.

The Act has been in force in Queensland for more
than 57 years during which time its provisions have remained
unaltered, although the New South Wales Statute on which the
Queensland Act was modelled, namely the "Second-hand Dealers and
Collectors Act 1906", has undergone substantial amendments
throughout that time.

Police Officers have reported on a number of
occasions on the increased trading in second-hand goods in
Queensland. Members of the Police Department, including the
former Commissioner of Police, have drawn the attention of the Law
Reform Commission to certain illegal practices  carried on in this
field and have suggested a number of amendments to the Statute.

The recommendations made by the Commission in the
draft Bill altering the method of applying for and granting
licences, and in regard to the records required to be kept by
persons licensed, will, it is hoped, curtail the illegal practices
of which the Police have complained.

The Commission has considered the corresponding
legislation in all other Australian States, and, whilst generally,
the format of the present Queensland Statute has been adhered to,
some of the provisions in the Statutes in force in other States,
for example New South Wales, South Australia and Victoria, have
been incorporated in the new Queensland draft Bill.

The Commission has also modernised the language and
the scope of the Queensland Act with a view to bringing the
legislation more into line with present day conditions as they
effect the operation of second-hand dealers and collectors today.

The Commission circulated a working paper in regard
to this matter on 17th April, 1978 which aroused a good deal of
comment. A list of those people and organizations who forwarded
written criticisms and suggestions in regard to the working paper
is attached to the end of this report. These are acknowledged with
thanks and, in a number of instances, the changes suggested have
been incorporated in the new draft bill included in this report.

Specific reference has been made in the following
commentary to any significant changes in the existing Statute.



1. Short title. As the draft Bill is concerned principally
with the Iicensing and control of second-hand Dealers and
Collectors rather than with the trading in second-hand goods, it
is proposed that the title to be given to the new Act be altered
accordingly.

2. Repeals. Formal.

3. ~Savings and transitional. This Act will apply in dealing
with applications made under the repealed Act which have not been
determined as at the commencement of this Act. A licence issued
under the former Act remains in force until it expires or is
cancelled, revoked or suspended under this Act.

4. Interpretation. All the terms in this clause are defined
in the Queensland Act (Section 2). 1In the definition of "Dealer"
in that section a "ships chandler" is exempted. This exemption
has been deleted in this draft. According to the police, this
exemption has proved a hindrance to their investigating illegal
trafficking in motors and other items stolen .from small vessels
and craft. The exemption, in any event, is considered redundant.
The definition "second-hand wares" in the Queensland Act is
considered by the Commission to be unduly cumbersome and the
suggested innovation has been adapted from the comparable South
Australian legislation.

5. Application of the Act. In the present Queensland Act
licensed Auctioneers and licensed Pawnbrokers have been excluded
from the definition of "Dealer". It has been considered preferable

to provide for their exclusion in the manner set out in paragraphs
(a) and (b) of subclause 1 of this clause.

5(1)(c). Representations were made to the Commission
that some charitable organizations be exempted from
the operation of the Act. This provisiorn has been
insérted in response to those representations. The
definition of "charity" referred to is as follows :-

"Charity" - Any association established for any
charitable purpose :

The term includes any association which,
pursuant to.subsection (2) of this section, the
Minister determines to be a charity as well as
associations of such a class as may from time
to time be determined in that behalf by the
Governor in Council by Order in Council

The term does not include any association
established for any charitable purpose as well
as' some other purpose, nor does the term include
any association established for the purpose of
making one appeal for support only.
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Under the Collections Act 1966 - 1977,
"charitable' purpose" is defined as :-

"Charitable purpose'" - Any one or more
of the following purpgses :

(a) a purpose which is exclusively charitable
according to the law (other than statute
law) of Queensland;

(b) the supplying of help, aid, relief, or
support to, or the education or
instruction (whether spiritual, mental,
physical, technical, social, or otherwxse)
of, or the care, hou31ng, or assistance
otherw1se of, any persons in distress;

(¢) the aiding in any manner howsoever, of
any hosp1ta1 or ambulance or nursing
service in the State, whether established
or proposed to be established;

(d) any charity;

(e) any purpose which, pursuant to subsection
(2) of this section, the Minister determines
to be a charitable purpose;

(f) any purpose which the Governor in Council
by Order in Council declares to be a
charitable purpose for the purposes of
this Act :

The term does not include any of the objects
or purposes spec1fled in the definition "patriotic
fund" contained in "The Patriotic Fund Acts, 1942
to 1953",

5(2) and 5(3). These subclauses are important as
they prov1de for an appllcatlon to the Minister
for exemption from the provisions of the act.

The Commission has seen report 25 of the Tasmanian
Law Reform Commission on the Second-hand Dealers Act of that State.
Recommendation 2(g) on page 6 of that report reads :-

(g) Antique Dealers and Dealers in Fine Art and
Similar Merchandise - We find much merit in
the submissions of the Hobart Town Antique
Dealers Guild and the Tasmanian Antique
Dealers' Association. These are clearly
reputable bodies and we think their members
would- enjoy similar reputations. We
understand their concern at being caught by
legislation probably not basically designed
to cover their business. There might, however,
come into existence other individuals or
organlsatlons not of such good repute but in
a similar type of business. We think that the
legislation should be so framed that the
Minister may on application grant exemptions
to organisations of this nature as such, or to
individual members, either generally or in




respect of specific classes of goods.

The Commission concurs in this recommendation and
has inserted these subclauses as .a result. Under the definition
of .'second-hand wares' herein other goods may be exempted by
regulations. Together, these provisions should protect any
person or body who is concerned the act may otherwise disadvantage
their business.

6. Dealers and Collectors to be licensed. This section
provides for the necessity for obtaining a licence. Here the
New South Wales provisions have been preferred to the existing
Queensland Section 6, which in the opinion of the Commission, is
far too brief.

7. Application for a licence. In the present Queensland
Act provisions relating.to Collectors and Dealers were separate.
In its working paper the Commission introduced a concept of
applying to the Magistrates Court for a licence which was the
procedure followed in other licensing legislation previously
considered. The Queensland Law Society, Inc., in its submission
suggested combining these provisions and where possible this has
been done. This clause, originally modelled on s.5 of the
Victorian Act, makes provision for applications by both Dealers
and Collectors.

8. Nominees of certain applicants. In its working paper the
Commission did not include provisions for licensing bodies
Corporate as these were considered unnecessary because of s.36 of
the Acts Interpretation Act, 195% - 1977. In view of the doubt
some correspondents raised regarding this assertion, this clause
has been inserted. In addition to bodies corporate, persons
wishing to carry on business under a business name have also been
provided for. Paragraph (b) of subclause 1 should also clarify
the position where more than one person wishes to carry on
business at the same premises which was also a matter for comment
by correspondents.

9. Hearing of Applications. This was clause 10 of the
working paper. Subclauses (1) and (2) have been modified to
clarify areas of doubt referred to by Mr:. Pincus, Q.C. in his
submission. Alterations to these subclauses rendered subclause
(3) of the earlier draft unnecessary and it has therefore been
deleted. The other two subclauses are as they were in the
working paper.

10. Transfer of Licence. The first three subclauses were in
clause 9 of the working paper.

Subclause (4).A recommendation contained in Report
No. 25 of the Tasmanian Law Reform Commission for the inclusion
of some similar provision in the act it was reviewing has

prompted the insertion of this subclause.
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11. Substitution of one nominee for another. Insertion of
this clause becomes necessary because of clause 8.

12. Objection to application. Subclause 1, 3 and 4 appeared
in .the clauses 9 and 15. Subclause 2 is adapted from South
Australian s.9b and refers to grounds of objection where body
corporate is an applicant. A paragraph in the nature of a proviso
to these clauses in the working paper has been omitted at the
suggestion of the Queensland Law Society Inc.

13. Offences by licensed dealer. These are as set out in
clause 11 of the working paper with the following modifications :-

Subparagraph (b). Paragraph b of cl.1ll was a
transcript of s.8(vi) of the Queensland Act. The
word "oral' appearing therein has been deleted

so that the dealer now is requested to give notice
with respect only to stolen property whose
description has been given to him in writing.

This has been done in response to submissions

that confusion has arisen on past occasions

where the description had been given to the
dealer orally.

Subparagraph (c). This is now the same as s.8(vii)
of the Queensland Act. In its working paper the
period for holding had been extended. Most
submissions considered the provision placed an
unwarranted burden on dealers but if it was

really considered necessary, there was no need

to add to the burden by extending the period.

The Commission has given heed to those submissions
by returning to the original five days.

Subclause (d) in the working paper was s.8(viii)
of the Act. This restricted carrying on business
to licensed premises. However, it has been
pointed out that most purchases are made from
auctions or from deceased estates or from
overseas countries. This facet of a dealer's
business cannot be carried on from licensed
premises. One correspondent suggested
approximately 80% of his purchases were made

in this way. This subclause now concerns only
sales from licensed premises. Purchases are not
mentioned.

Section 8(xiii) restricted hours during which
purchases could be made. Subclause 11(g) had
similar restrictions and referred to Sundays

and holidays as well. Subparagraph (g) has been
altered to provide for trading hours as fixed
by the Industrial Commission.

14, Licence to cease if business premises assigned. This did
not appear in the working paper. It i1s s.13 of the South Australian
Act and has been inserted because of its apparent usefulness.
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15. Offences by Collector. These subclauses were in clause
17 of the working paper. Subclause (c) which provided a holding-
over period of seven days has been altered to provide for five
days for the same reasons given in relation to clause 13(c) herein.

16. Books to be kept. The wording of clause 22 in the
working paper has been changed : Only partic¢ulars of items the
value of which exceeds $50 are required to be entered in books.
This will alleviate much of the burden associated with the
recording of even the trivial transactions which the present act
requires because as the Tasmanian report has pointed out the
object of the Act would be to discourage dealing in and trading
stolen property of reasonably substantial intrinsic value.

17. Police entitled to enter and inspect books. This was
clause 12 in the working paper which followed s.9 of the
Queensland Act.

Subclause 3. A memorandum by an officer of
the Solicitor-General's Department suggested
the inclusion of a provision similar to this
sub-clause which has been taken from the New
South Wales section 20.

18. Magistrate's Court may order delivery of goods. This
clause is copied from clause 13 of the working paper. Subclause
2 has been modified to clarify an area of doubt referred to by
the Queensland Law Society Inc.

19. Possession of Second-hand wares. This was clause 23 of
the working paper which followed and added to s.14(2) of the
Queensland Act.

20. Court to determine question of apparent age. This seemed
a useful provision and 1s taken from s.26 of the South Australian
Act.

21. Renewal of licence. Criticism of ¢1.19 of the working
paper ranged from suggestions that renewal be automatic to having
licences last five years. Subecl. 3 of that c¢l.19 provided that
an application for a renewal would be dealt with in the same way
as an application for a new licence. This has been altered to
provide for renewal by the Clerk of the Court wherethe licence was
issued. Provisions of s.17 and s.18 of the Auctioneers and Agents
Act 1971 - 1978 have been followed in this regard.

22. Fee for licence. The fee for a licence will be prescribed
by regulations. TFee paid is held until application is disposed of.
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23. Application for revocation. Clause 21 of the working
paper dealt with revocation. However that clause seemed inadequate
and has been replaced by ¢l.23 which is modelled on s.10 of the
South Australian Act. Change in procedure has become necessary
because of insertion of provisions relative to bodies corporate
and firms and also the new provision of applying to the Clerk
of the Court for renewal of which Police would have no notice and
therefore would be unable to object.

24, Register to be kept. The new duties imposed on the
Clerk of the Court as regards renewal suggest he needs to keep
a register.

25. Persons other than offender liable to penalties. This
clause is necessary because of new provisions relative to bodies
corporate and firms.

26. Recovery of penalties. This was clause 24 of the working
paper.

27. Regulations. This was clause 25 of the working paper.

Schedules. Changes have been made in the forms to conform
with changes in clauses in the draft bill.
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MATTERS WHERE REQUESTS WERE MADE FOR AMENDMENT

WHERE REQUESTS WERE NOT MET

Cl.. 13(c) It was suggested Licensees should
be able to display their licenses
in the form of a placard.

Ci. 18 The question was asked if the dealer
was still in possession of goods if
he can account for their disposal.

Cl. 6 © It was suggested that a Dealer's
licence should automatically entitle
the holder to carry on business as a
collector also.

Ci. 17 Some correspondents suggested a
search of the premises could cause
embarrassment to the licence
holder. Another suggested a
search should not be made unless
the licence holder is present.

Amendments made in response to suggestions.

In addition to those referred to in the text, Clause 20 which
provided that the order of the Magistrate's Court was final, has
been deleted. No clause has been substituted but it could be
implied the usual Appeal procedures apply.

Many 'of the correspondents referred to what they termed "the
proliferation of flea markets" and the operations of people from
their homes and by newspaper advertisements. The tenor of these
letters suggested people in these circumstances could in fact
carry on business as second-hand dealers even though they were
unlicensed and in these circumstances there could be much dealing
in stolen goods. The licence holders maintained that they were
disadvantaged solely by being licensed.

Recent amendments made to the New South Wales Act as S.4A and
S.4AA have relevance to the substance of some of these submissions.
S.4A was inserted by amending act in-1876. The Minister who
introduced the Bill said an exhibition licence under the section
would be issued for a particular day or days on which an
exhibition is being held. The exhibition licence would not

permit trading at trash and treasure markets.



S.4AA inserted by amending act in 1978. The Minister then said
there was a growing popularity in the conduct of markets on a
casual basis in and about metropolitan and country centres of
Sydney at which both licensed second-hand dealers and unlicensed
persons were selling second-hand goods.

The New South Wales Act as it stood made no
provision for granting licences to second-hand dealers wishing
to conduct business at markets. The Minister further said there
appeared to be no adverse effect on the community by second-hand
dealers operating at these markets subject to proper supervision.

Clause 7 of the bill provides that any person who carries on (etc.)
the business of a dealer or collector of second-hand wares without
being the holder of a licence commits an offence. There are
provisions relating to offences in clauses 13 and 15.

It has appeared to the Commission that these clauses,
properly enforced would be sufficient to minimize any unlicensed
carrying on a business.

Sections 4A or LAA if introduced could enable a
person whose licence was so endorsed, to trade at these markets.
A copy of the sections referred to is enclosed for the Minister's
consideration. The Queensland Antique Dealers Association in its
submission, recommends the inclusion of these -sections from the
New South Wales Act.
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An Act to provide for the licensing .and regulating of Dealers
and Collectors of second-hand wares.

BE IT ENACTED by the Queen's Most Excellent Majesty, by and
with the advice and consent of the Legislative Assembly of
Queensland in Parliament assembled, and by the authority of
the same, as follows :-

1. Short title and commencment. (1) This Act may be cited
as the Second-hand Dealers and Collectors Act, 197

(2) This Act shall commence on a day to be fixed by
Proclamation. ’

2. Repeals. The Second-hand wares Act of 1921 in-this Act
referred to as the 'repealed act' is repealed.

3. Savings and Transitional.

(a) Any application for a licence under
the repealed act which has not been
determined before the commencement
of this Act shall be deemed to have
been duly made under this Act and
shall be heard and determined in
accordance with this Act.

(b) Every licence granted under the
repealed act in force immediately
prior to the commencement of this
Act shall continue in force as if it
had been granted under this Act until
it expires or is cancelled, revoked
or suspended under this Act, and
shall be deemed to be granted and
issued under this Act.

4. Interpretation. In this Act, save where a contrary
intention appears :-

"Buy" and "Sell" include, respectively, exchange, pledge
and barter and any dealing, and the derivatives of
these terms have a corresponding signification;
"Seller" includes any person acting or representing
himself to be acting for a seller;

"Collector" - A person engaged in collecting second-hand
wares of any kind, whether on his own behalf or on
behalf of an employer, for the purpose of sale or
trade : the term does not include a person who buys
second-hand wares at an advertised auction sale
conducted by a licensed auctioneer;








































































