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REPORT OF THE LAW REFORM COMMISSION ON A DRAFT ASSOCIATIONS
INCORPORATION ACT

" QLRC 30

The Honourable W.D. Lickiss, M.L.A.,
Minister for Justice and Attorney-General,
" BRISBANE.

Item no.8 of the Law Reform Commission's current
programme requires the Commission:-

"To examine the law relating to incorporation
and regulation of voluntary associations with
a view to preparing a modern Associations
Incorporation Act."

On the 8th December, 1978 the Commission published
a working paper containing a commentary and draft bill to amend
the law with regard to the above. The material in the working
paper had been prepared for the Commission by Mr. R.W. Gotterson
of Counsel. The Commission later issued a supplementary paper
proposing amendments to the working paper. Both these papers
were circulated to persons and bodies known to be interested for
comment and criticism.

The Commission now submits its report concerning thls
matter. In compiling the draft bill included herein the
Commission has had regard to legislation existing in this State
and other Australian States and New Zealand, proposals for reform
of the law in this area being considered elsewhere, and the
submissions made by interested parties in regard to the material
circulated by the Commission referred to above.

Signed: The Hon. Mr. Justice D.G. Andrews
' (Chairman) '

Signed: Mr. B.H. McPherson, Q.C.
(Member) )

Signed:  Mr. G.N. Williams, Q.C.
(Member)

Signed: Dr. J.M. Morris
- (Member)

Signed: " Mr. J.J. Rowell
(Member)

Signed: " Mr. J.R. Nosworthy
) ’ (Member)

" Brisbane.



ASSOCTATIONS INCORPORATION BILL

- 'COMMENTARY

There are in the community many unincorporated associations.
They are as diverse in their size as they are in the activities
which their members pursue. In general, the membership may be as
large or as small as the members desire and the members may
pursue any lawful activity or activities they wish. Considered
together, they play a very 31gn1f1cant part in community life

Notwithstanding, the law with respect to unincorporated
associations has developed many uncertainties both substantive
and procedural. Generally they stem from the failure of the
common law to reconcile with facility the corporate nature of
an association with its lack of legal personality. Given the
importance of unincorporated associations, it is in the community's
interest that the law pertaining to them be simplified. The
Attorney-General desires to introduce legislation to effect this
result.

LS

It is proposed in this commentary to discuss briefly the
following background matters and then to outline the suggested
legislation, a copy of which is annexed hereto:-

1. The nature of an unincorporated association;

2. Uncertainties arising from the law with respect
to unincorporated associations;

3. The desirability of provision for incorporation;

4. Existing legislation.

1. The nature of an unincorporated association

An association of persons for any purpose is merely a
physical fact and does not depend on the law for its existence.
It has no inherent legal existence apart from those persons who
are its members. It is, in the eyes of the law, unincorporated.
This absence of a legal existence independent of its members is
the hallmark of the unincorporated association. (See Wise v.

" Perpetual Trustee Company Limited [1903] A.C. 139 and Williams v.
" Hursey (19539) 103 C.L.R. 30).

Fullagar J. in Williams v. Hursey, supra, at p.5u4 isolated
the most fundamental difference between a dorporation and an
unincorporated association in this way:-

" ... a corporation has 'perpetual succession':
it maintains its identity and its personality ©
notwithstanding changes in its membership which
" may occur from day to day. Its property does
not belong to its members. But the property of
a 'society' does belong to its members from
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time to time and that property may be
owned by entirely different persons at
(different dates)."

The judgment stresses that the unincorporated association has
no existence separate from its members and that it can remain
in existence only so long as there are members.

An unincorporated association, in having no corporate
personality as such, owes its existence purely to the agreement
of its individual members and requires no specific authorisation.
In legal theory the creation of such an association depends upon
that branch of the law which deals with enforceable agreements,
namely, the law of contract. In the same way the constitution
of the association will only be enforceable insofar as it amounts
to a binding agreement between the parties. (See Dawkins v.
Antrobus 17 Ch.D. 615). It is as a contract that the rules and
regulations by which the association is to be governed will be
binding on the members. It must, however, be remembered that it
is usual in the case of unincorporated associations to vest the
common property in trustees for the benefit of the members and
where this is done the nature of the trust may also constitute
part of the governing rules of the association. This will be so
where the trust is declared to be for the maintenance of some
particular purpose: in such a case, if the trust is binding it
will amount to a positive obligation not to divert the property
to some other purpose. The trust may thus virtually amount to a
limitation on the constitution of the association itself, in as
much as it will prevent the property subject to the trust being
used for purposes other than those originally laid down, even
where the association has validly altered its rules and thereby
changes its purposes. (See Overtoun v. Free Church of Scotland
[1904] A.C. 515). In other words, an association's constitution
may be derived from both the terms of the contract between the
members and the trust on which the property is held, and a change
in the rules as laid down by the original contract may be valid
according to its terms, but will not enable the trust property to
be diverted to the changed purposes of the society unless the
criginal terms of the trust itself allow for modification of this
sort. (From Lloyd, Law of Unincorporated Asscciations, pp. 97-99).

2.  Uncertainties arising from the law with respect to
" unincorporated associations D~

In recent vears a number of decided cases have illustrated
the uncertainties that confront members of unincorporated
associations and those who deal with them. The uncertainties
arise from the anomalies which flow from the operation of the
present legal rules applicable to unincorporated associations.

An appreciation of the extent of those uncertainties is readily
_gained by considering the following situations:- '

(a) The devise of property to unincorporated
‘‘associations
Tn Leahy v. Attorney-General (1959) 101 C.L.R.
611 the Privy Council concluded that a
testamentary gift to an unincorporated
association simpliciter is prima facie valid




(b)

as a gift to its members at the date

of the gift as joint tenants or tenants

in common; but that the presumption was
rebutted by considering: the form of

the gift; the number and distribution of
the members; the subject matter of gift;
and the capacity of the members to put an
end to the association and distribute the
assets. These circumstances might indicate
that the gift was in fact intended as a
tprust for both present and future members
in which case the gift would fail as
infringing the rule against perpetuities;
or they might indicate that it was not a
trust for the benefit of individuals at all
but stood revealed as a trust for some
purpose or purposes disclosed by the terms
of the bequest in which case the gift would
fail unless the purpose was, in a legal
sense, charitable. This decision was
followed by the High Court in Bacon v. Pianta
(1966) 114 C.L.R. 634, an appeal from a
decision of Hart J. in the Supreme Court of

_Queensland. It is binding authority in

Queensland.

The difficulty of the decisions for those
who wish to devise property to an unincorporated
association is that in the majority of instances
the presumption will be pebutted and the gift
fail because the testator will, in fact, have
intended that the gift be used to further the
objects of the association and that it benefit
both present and future members. Such was the
fate of the gifts in both these cases. In fact,
since the decision in Lahey's Case there have
been few, if any, successful defences to
challenges made against bequests to
unincorporated associations. (See (1966) u0

A.L.J. 283).

Some judicial attempt to ameliorate this
approach has been made in Re Goodson, deceased
[1671] V.R. 801; but it has served to confuse
rather than clarify the law. .

The position_thatnow pertains is that a
person vwho wishes to devise property to an
unincorporated association as "an entity", to
further the objects of the association, where
they are not charitable in the legal sense,

faces great difficulty in so doing.

The ability of associations to contract and hold
property

A situation commonly encountered is where a
voluntary association wishes to lease premises to
carry on its activities. This poses the question
whether such association simpliciter can hold
property under a lease. The answer, in the
negative, which is suggested by principle, was
affirmed in Freeman v. McManus [1948]1 V.R. 15,
where a landlord, The Melbourne Trades Hall
Council, sought to evict certain tenants firom a




building. To sustain the action under the
relevant legislation the landlord had to
show, inter alia, that there had been a
lease or a letting of premises whereby the
relationship of landlord and tenant was
created. The alleged lease was with the
Australian Labour Party, an unincorporated
association. It was further contended that
the tenants were the members for the time
being of a fluctuating body of persons the
existence of whose rights, obligations,
powers and privileges as lessees of the
Premises would depend on whether they were
members of the party. The action failed
because '"such a lease or tenancy is unknown
to the law". (At p. 22). A similar
conclusion was reached in Francis v. McKay
(1967) Qd. R. 554,

- The result is inconvenient to say the
least. Generally, to avoid it, certain
members of the association, often called
"the trustees" enter into the lease or
tenancy agreement personally with the
landlord. This in itself is an inconvenient
solution particularly where a "trustee" ceases
to be a member of the association. In the
case of sporting bodies, the Sporting Bodies'
" Property Holding Act 1975 - 1976 attempts to
obviate this difficulty by providing for a
Register of Trustees; yet it underscores in
its terms the complexity of the solution.

The powerless position in which a party

and the members of an unincorporated association
"may find themselves when the party purports to
enter into an agreement with the association
" Simpliciter is illustrated in Carlton Cricket
- and Football Social Club v. Joseph [19707] V.R. 487
(followed in Amey v. Fifer [I971J 1 N.S.W.L.R. 685)
and Banfield v. Wells—Eicke [1970] V.R. 481. 1In

the former case the plaintiff, a company, purportedly
entered into an agreement with the Fitzroy Football
Club, an unincorporated association, whereby Fitzroy
agreed to play a certain number of its home football
_games at the Carlton ground for a period of 21
years. The agreement was executed by the duly
appointed officers of Carlton and the President

and Secretary of Fitzroy. It came to the notice

of Carlton that officers of Fitzroy, not being those
who had signed the agreement, intended to break it
by entering an agreement with another cricket club
and it sought interlocutory injunctions against
Fitzroy. The plaintiff failed, inter alia, because
even assuming that the word "Club" referred to all
the members of the club from time to time, to find
the contract existed at the time of the action
required resort to "the fantastic notion" that each
time a person ceased to be a member of Fitzroy )
"there is a novation of the contract ... and each
time a new member is elected there is also a
novation ... ", (See p. 498). In the latter case
the facts were similar though both parties to the




(c) -

purported contract were unincorporated
associations. The Plaintiff failed in an
application for an interlocutory injunction
on the basis that if the agreement for use

of a football ground was made with the then
members of a club, it could not be enforced
later by a different group of members. The
bpurported agreements in both cases were of a
type that is of considerable commercial value
and the result is cause for alarm because there
probably are in existence numerous similar
agreements which are completely unenforceable.

The liability of committee members of associations
The common fund of an association 1is generally
regarded as the limit of the liability of its

“members. It is clear from Wise v. Perpetual
" Trustee Company, supra, that no member 3is liable

to an amount greater than his agreed subscription
unless there is a contrary intention clearly
expressed. An anomalous situation that is evident
from certain reported cases arises where committee~

" men have been held liable to damages in tort and
" contract, notwithstanding that the liability goes

beyond their own agreed subscription as members,
the committeemen are held liable as principals.
The cases are the product of a desire to find for
a plaintiff by the pragmatic route of selecting
some person or persons to shoulder responsibility.

In Bradley Egg Farm v. Clifford [1943] 2 Al1l
E.R. 378 the committee members of a poultry society
were held liable, inter alia, in contract for
damages. These damages flowed from the loss of
fowls belonging to the plaintiffs who had on the
invitation of the society allowed their birds to
be tested for certain diseases. In addition a
servant of the society was found to be negligent
and the committee members were held to be
vicaricusly liable. The committee members defended,
denying that they were personally liable as the
contracts were entered into on behalf of the
society as a whole and the negligence of the servant
was at the risk of the society as a whole. In each
instance the committee members were held personally
liable, the Court of Appeal holding that the fact
that the members of the society by its constitution
entrusted its affairs and management to a committee
did not thereby give the committee authority to make
contracts binding on them. Scott L.J. said at
pP. 386:-

% ... (the intention) on the plaintiff's
part (was) to make the contract with the
berson or persons responsible. That
cannot be the society for it does not
exist ... the businessmen who accept the
office of being on the executive council,
seem to me to be the persons whom the law
must regard as pledging their own credit
in order to perform the duties which
they voluntarily undertake for their so-
called society ... "

The decision was fallewed in Qmi+h Yarnol g



(a) -
" Tegal actions against fellow members and/or
" committeemen

(1969) 90 W.N. (Pt. 1) (N.S.W.) 316 where a
committee of management in whom the management
of a motor racing club was vested and who, as
"trustees", had taken lease of land at which
club race meetings were conducted were held
1iable in contract and in tort (as occupiers)

to pay damages to a plaintiff, a paying
spectator, who was injured when a grandstand

on the land collapsed. An argument that the
committee were acting on behalf of the members
was rejected for the same reason that it was
rejected in Bradley Egg Farm v. Clifford, supra.
See also Peckham v. Moore [19757 1 N.S.W.L.R. 353,

Certain practical difficulties are revealed
in these cases. Firstly, it seems that before
any credit of the members of an association may
be pledged (and this may extend even to the
common fund), authority must be given by the
members of the association. The problem is
that it may well be impossible to further the
objects of the association unless a committee
is empowered, at the minimum, to undertake the
objects of the association. Secondly, it follows
as a corollary that, independent of special
agreement, committee members who find themselves
in such a situation are not entitled to indemnity
from the members. '

The rights of members of associations to maintain

The legal requirements necessary to give a

" member of an association standing to sustain an

action against its committee is a matter which has
troubled the courts over a number of years.
Different views have been expressed leading to
differing conclusions. ‘

In Cameron v. Hogan (1934) 51 C.L.R. 358
the plaintiff who had not been endorsed for his
State parliamentary seat by the executive branch
of the Australian Labour Party sought, inter alia,
an injunction or declaration against the executive.
Any relief was denied to him on the ground that he
lacked "some civil right of a proprietary nature
proper" which, it was said, was the basis of the
jurisdiction to grant an injunction. It was said
that he lacked this right because of the nature
of the association - one which had the general

" characteristics of a "voluntary association(s) ...

without property and without giving to (its)

" member(s) any civil right of a proprietary nature"

(at p.370). The Court classified social, sporting,
political, scientific, religious, artistic and

 humanitarian associations as coming within this

category. (at p.371). It differentiated associations
which operate for private gain and material advantage.

The decision has not been overruled by thé
Court but has been so apparently ignored in that
Court and other Courts that the true position is








































































































































































