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The Honourable S.S. Doumany, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

The second programme of the Law Reform Commission of Queensland
as approved by the Governor in Council includes a revision of the
rules and procedure regulating civil proceedings in the Supreme Court
and elsewhere with a view to expediting such proceedings and with
particular reference in the Supreme Court to the consolidation and
amendment of certain procedural statutes.

As part of this process of revision, a working paper was
prepared which contained a commentary and a proposed Bill to
consolidate, amend and reform the Supreme Court Acts and Ancillary
Acts regulating civil proceedings in the Supreme Court.

Two members of the Commission, Mr. B.H. McPherson, Q.C. and
Mr. G.N. Williams, Q.C., who participated in the preparation of the
working paper ceased to be members upon their appointment as Judges
of the Supreme Court of Queensland. The remaining members wish to
express their gratitude for the valuable contribution they made in
the preparation of the working paper.

The working paper was circulated to persons and bodies known to
be interested in these matters, from whom comment and criticism were
invited. 1In particular, comment was invited on the question of the
desirability of establishing a Court of Appeal and Divisions of the
Supreme Court. The Commission has recommended the establishment of
a Court of Appeal. It is, however, contemplated by the Commission
that the Court of Appeal be a division of the Supreme Court of
Queensland and not a separate body.

This report has been written after full consideration of the
detailed comments received from the judiciary and members of the legal
profession, and the original draft Bill has been revised and improved
in several respects as a result of their suggestions and criticisms.
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(Thé Hon. D.G. Andrews)
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Law Reform Commission has been functioning since 1lst March, 1969
has been constituted by the Law Reform Commission Act 1968-1976.

members are:-

Honourable Mr. Justice D.G. Andrews, Chairman
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Mr. J.R. Nosworthy
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Secretary of the Commission is Mr. D.M. Hensler. The office of

the Commission is at 179 North Quay, Brisbane.
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THE SUPREME COURT BILL

COMMENTARY

General Introduction

A. The Reference

The Law Reform Commission of Queensland has been charged with
a revision of the rules and procedure requlating civil proceedings in
the Supreme Court and elsewhere with a view to expediting such
proceedings, and with particular reference in the Supreme Court to the
consolidation and amendment of certain procedural statutes referred to
in this commentary as "the ancillary Acts". These are:-

The Common Law Practice Act, 1867-1981
The Common Law Pleading Act of 1867
The Common Law Process Acts, 1867-1972
The Equity Acts, 1867-1974

The BEquity Procedure Act of 1873

The Supreme Court Acts, 1861-1980

The Commission decided to concentrate initially on the
consolidation and amendment of the Supreme Court Acts and the
ancillary Acts. Any proposals which would change these Acts in
substance or in form would clearly require consequential changes to
the Rules of Court, but the Commission considered that it was
preferable to limit its review in the first place to the Acts rather
than to attempt a comprehensive revision of the Acts and Rules of
Court.

Though the reference includes revision of civil proceedings
not only in the Supreme Court but also in other Courts, the Commission
considered that it should direct itself initially to the rules and
procedure in the Supreme Court. There were two reasons for doing
this. One was that the ancillary Acts were mainly concerned with
regulating the procedure of the Supreme Court. The other was that
the task of revising the procedure of the Supreme Court would be
complicated unnecessarily if attention had to be directed at the same
time to matters which concerned Courts other than the Supreme Court.
The better course seemed to be to examine what amendments should be
proposed to the legislation regqulating civil proceedings in the
Supreme Court, and to defer to a later stage the examination of any
changes which should be suggested in relation to the other Courts in
the interest of uniformity or on other grounds.

Even a cursory examination of the Supreme Court Acts and of
the ancillary Acts will disclose that they are concerned with matters
which are only tenuously connected with the matter of civil
proceedings, or which more naturally should be regulated by some Act
other than a revised Supreme Court Act. Included among these matters
are the following:-

(a) Actions for death caused wrongfully (see the Common Law Practice
Act, ss.l1l2 to 15)
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(b) Admission of legal practitioners (see the Supreme Court Act
of 1867, s.40)

(c) Leave of absence to judges (see the Supreme Court Acts Amendment
Act of 1944, s.3)

In each of these cases, it would seem more appropriate to
deal with the matter in the context of an Act or Acts relating to
civil wrongs or legal practitioners or regulating the salary,
superannuation and other entitlements of Supreme Court Judges than
as part of a Supreme Court Act.

The exclusion of such matters would leave for consolidation
and amendment those provisions which related to (a) the constitution,
jurisdiction, functioning and administrative structure of the Supreme
Court; and (b) the procedure of the Supreme Court. Though it would
be feasible to deal with these two matters by separate Acts, it is
probably more convenient to set out the relevant provisions in one
Act, as has been done in Queensland in the case of the District Courts
and Magistrates Courts. That process has in general been followed
in the Supreme Court Acts of the other Australian States, which
include matters which are separately regulated in Queensland by the
various ancillary Acts.

B. The Supreme Court of Queensland

The Order in Council of 6 June 1859, which conferred its
first constitution upon the Colony of Queensland, provided that all
the courts of civil and criminal jurisdiction within the Colony would
continue to exist until other provision should be made by the
Queensland Parliament.

At the time of separation, by an Act of the Parliament of
New South Wales entitled "An Act to provide for the better
Administration of Justice in the District of Moreton Bay" (20 Vic.
No. 25) a Supreme Court had been established at Moreton Bay, and the
Judge of that Court had been given all the powers of the Supreme Court
of New South Wales. That Act was repealed so far as it related to
Queensland by the Supreme Court Constitution Amendment Act of 1861.
This established the Supreme Court of Queensland as a court of record
with civil and criminal jurisdiction, to be holden at Brisbane. In
1863, a Supreme Court Act (27 Vic. No. 14) declared that the Supreme
Court of Queensland had within the limits of the colony all the
authorities, powers and jurisdiction of the Supreme Court of New South
Wales as they existed at the time when the Order in Council of 6 June
1859 came into operation.

The main foundation for the court system in New South Wales
at the time of separation was provided by a British Act of 1823 (4
Geo. IV, C.96), which was largely re-enacted by the Australian Courts
Act 1828, and the Charter of Justice of 1823 issued pursuant to the
Act of 1823. The Charter of Justice established a Supreme Court, with
the jurisdiction of the courts of King's Bench, Common Pleas and
Exchequer at Westminster. It was also given the authority conferred
by commissions of oyer and terminer and general gaol delivery.
Circuit courts could be established which would stand in the same
relation to the Supreme Court as the courts of assize, nisi prius,
oyer and terminer and general gaol delivery stood to the courts at
Westminster.
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Equity jurisdiction was conferred on the Supreme Court by
a provision which authorised it to do, exercise and perform all such
acts, matters and things necessary for the due execution of such
equitable jurisdiction as the Lord High Chancellor of Great Britain
can or lawfully may in England. The Court was empowered to deal with
questions of probate of wills and the administration of intestate
estates in accordance with the practices and procedures of the diocese
of London. It was given the common law jurisdiction of the Chancellor
in respect to the guardianship of infants and the control of their
estates. Finally, it was given jurisdiction in matters of
insolvency.

As Sir Victor Windeyer has pointed out (48 A.L.J. at
p.359) the Supreme Court of New South Wales, brought into existence
by the Charter of Justice dated 13th October, 1823, is the Supreme
Court of New South Wales that exists today. In Queensland, the
Supreme Court Constitution Amendment Act of 1861 did not purport to
Gontinue that Court, but established a separate Supreme Court of
Queensland which was declared by the Supreme Court Act of 1863 to have
the same jurisdiction as the Supreme Court of New South Wales. When
the Supreme Court Act of 1867 was enacted, it was declared that the
Supreme Court was the same court as had previously been established.
The Supreme Court of Queensland is accordingly the Court which was
established in 1861, but it is holden under the Act of 1867 and
subsequent amendments thereto.

C. The Ancillary Acts

It was inevitable that in the circumstances which
existed when the Australian colonies were established, the court
system should be fashioned as closely as possible upon the English
model. The Australian Courts Act 1828 required that "all laws and
statutes in force within England at the time of the passing of the
Act shall be applied in the administration of justice in the Courts
of New South Wales and Van Diemen's Land so far as the same can be
applied within the said Colonies." (Cf. The Supreme Court Act of
1867, s.20). The laws so applied included the procedural as well as
the substantive law.

In England, during the course of the nineteenth century,
the matter of procedural reform was pursued through the enactment of a
number of statutes. This activity culminated with the adoption of
the Judicature Act of 1873. This provided a code of civil procedure
in the schedule to the Act, which was to regulate the procedure in
the High Court and the Court of Appeal, with some exceptions which
included criminal proceedings and matrimonial causes. As Holdsworth
remarks (History of English Law, Vol. 15, p.130), the code "was not
wholly new. In it were gathered up the reforms in procedure which
had been made by the Common Law Procedure Acts, the Chancery. Procedure
Act, and other Acts of this period. But it contained much new matter.
Reforms were made with a view to securing uniformity, the elimination
of obsolete technicalities, and effectiveness coupled as far as
possible, with simplicity."

In Queensland, comparable provisions will be found
dealing with matters of procedure in the Common Law Pleading Act 1867,
the Common Law Practice Act 1867, the Equity Act 1867, the Equity
Procedure Act 1873, the Interdict Act 1867, the Supreme Court Act
1867, and the Supreme Court Act 1874. All of these Acts preceded the
enactment in this otate of the Judicature Act of 1876.
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There are some parts of these Acts which can
conveniently be incorporated into a Supreme Court Act, as has been
done in some Australian States. However, in many cases, the
provisions contained in these Acts have been rendered otiose by the
subsequent adoption of Rules of Court covering the same matter, or
the procedures have fallen into disuse. A comparison of the terms
of those provisions with the present Rules of Court suggests that most
of them can be repealed, though some amendments to the present rules
may be required. For example, it would seem desirable to replace
ss.54 and 55 of the Equity Act, which relate to the power of the Court
to obtain the assistance of scientific persons, by rules of court
similar to those contained in English Order 40. Similarly, s.77 of
the Equity Act could be inserted into the rules of court, as in
English 0.29 R.S8.

However, there are some provisions in the Equity Act
of 1867 which are not susceptible to incorporation in the rules of
court. One instance is provided by the provisions relating to
jurisdiction in infancy. These reproduce the substance of the English
Infants Settlements Act 1855. They deal with a subject matter which
should not be included in a Supreme Court Act or rules of court.
Similarly, s.78 of the Equity Act reproduces Locke King's Act, but
it has been replaced by a provision contained in the Succession Act
1981,

Though it would seem desirable to repeal all the Acts
listed above when the new Supreme Court Act is enacted, it will not
be possible to do this in the case of the Common Law Practice Act and
the Equity Act, though most of the provisions in those Acts may be
repealed. Nor will it be possible in the case of the Supreme Court
Act of 1867, since as already observed this contains provisions
relating to the admission of barristers and the practice of
conveyancing, which should not be included in the new Supreme Court
Act.

It may be desirable to incorporate the remnants of those
Acts which will be substantially repealed in other consolidating
legislation. For example, consideration should be given to the
inclusion of the provisions in the Supreme Court Act of 1867 relating
to the admission of practitioners in a general Act relating to
practitioners, and to the insertion of the sections of the Common Law
Practice Act relating to actions by and against executors in a Wrongs
Act.

PART ONE - PRELIMINARY

A, Binding the Crown

None of the Acts which it is proposed to incorporate
into the new Supreme Court Act contains a provision by which the Act
would bind the Crown. It was consequently held in DFCT v.
Establissements Lecorche Freres [1954] St.R.Qd. 314 that the process
of foreign attachment provided for in s.45 of the Common Law Process
Act of 1867 was not applicable to the Queensland Housing Commission.

There is also no such provision in the District Courts
Act of 1967, or in the Supreme Court Acts of other Australian States,
except New South Wales. In that State, s.3 of the Supreme Court Act
of 1970 provides:

(1) Subject to this and any other Act, the Crown is bound
by, and has the benefit of this Act and the rules.
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(2) In subsection one of this section, "Crown" includes not
only the Crown in right of New South Wales but also the
Crown in all its other capacities.

It has been recognised in Queensland since the enactment
of the Claims Against the Government Act of 1866 that a petitioner
should be able to sue the nominal defendant appointed where a claim
was made against the Government by a process in which "the proceedings
and rights of parties therein shall as nearly as possible be the same
and judgment and costs shall follow on either side as in an ordinary
case between subject and subject at law or in equity". This policy
was continued with the enactment of the Crown Proceedings Act 1980.
See s.9 of that Act. That Act binds the Crown, and has effect
notwithstanding anything in any Act or enactment or rule of law,
practice or procedure.

It would be consistent with this to make the provisions
of the Supreme Court Act binding upon the Crown, but to ensure that
this was done subject to the Crown Proceedings Act.

A suggested formulation is as follows:

"Subject to the express provisions of this Act and of the
Crown Proceedings Act 1980, this Act binds the Crown not only
in right of the State of Queensland but also, so far as the
legislative power of Parliament permits, the Crown in all its
other capacities."

B. Savings and Transitional

It is necessary to include in the new Supreme Court Act
provisions relating to the following matters -

(a) The effect of the new Act on existing Acts, Rules and
the jurisdiction of the Court.

(b) The confirmation in office and of the appointment of
judges, masters, sheriffs, registrars, and officers of
the Court.

(c) The effect of the new Act on pending proceedings.

(d) The effect of the new Act on statutory references to
the Supreme Court in Acts anterior to the new Act.

The only one of these matters on which it is necessary
to comment is that of the effect on pending proceedings. The District
Courts Act of 1967 contains the following provisions on this matter:

"s.3(2)(f): All proceedings pending and all judgments given,
signed, entered, or made at or before the commencement of this
Act under or subject to the repealed Acts, shall be treated as
if pending, given, signed, entered, or as the case may be, made
under this Act, and may be proceeded with, completed, enforced,
or otherwise howsoever dealt with under this Act accordingly.

A Court or a Judge may on the application of either
party or of its own motion give directions in respect of such
a proceeding or judgment which in its or his opinion are
necessary or convenient to give effect to this paragraph (f) and
any step taken in accordance with such directions shall be deemed
to have been taken in accordance with this Act."
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