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BRISBANE.

The Third Programme of the Law Reform Commission of
Queensland as approved by the Governor-in-Council has as its
first item the matter of a review of the role of juries in
criminal trials.

As part of this process of revision, a working paper was
prepared which contained a commentary and certain recommendations
for amending legislation.

The working paper was circulated to persons and bodies known
to be interested and involved in the administration of the
criminal law from which comment and criticism were invited.
Replies were received from some of these persons and bodies some
of whom were interviewed by members of the Commission.

This report has been written after full consideration of the
detailed comments received from the judiciary and members of the
legal profession. Some of the Commission's original recommend-
ations have been withdrawn or modified and some new proposals for

reform introduced.
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List of Major BReform Recommended

Some important changes are recommended to the procedure on
committal for trial. These are:-

(a) An accused may waive committal proceedings
altogether.

(b) All evidentiary statements to be relied on by a
party at the committal hearing must be served on
the other party at least seven days before the
hearing.

(¢) A defendant may plead guilty at any stage of the
committal proceeding.

Extensive changes to the system of exemptiomns from jury
service 1is recommended. There would be no automatic
exemptions. Exemption would only be granted upon applic-
ation to the Sheriff and upon grounds of extreme hardship to
the prospective juror or his employer or because his serving
would be contrary to the public interest.

The abolition of the system of double challenges to the jury
panel, unique to Queensland, is recommended. The system
is brought into line with all the other Common Law
jurisdictions in which there is only omne opportunity for the
fccused to challenge and the Crown to set aside prospective
jurors.

It is recommended that superior courts be given the power,
at the time of trial but before the accused is arraigned or
the jury empanelled, to hear and determine matters of law
and procedure affecting the conduct of the trial.

Majority verdicts in criminal trials are recommended. In
particular we recommend that, if the jury is unable to
arrive at a unanimous decision, a verdict may be taken from
any ten of the jurors with the proviso that the jury must
have had at least two hours to deliberate. Majority
verdicts are not to be taken in treason, murder and piracy.

It has made an offence for any person to obtain, disclose or
solicit any information as to what transpired in the jury
room. The penalty provided is three years imprisonment.
Proceedings can only be instituted with the consent of the
Attorney-General or on a motion of a court having juris-
diction to deal with the matter.



Provision is made to relax the circumstances under which an
accused person may change a plea of "guilty" at the
committal proceedings to one of "not guilty" when he comes
to trial. The present provisions of the Criminal Code make
it very difficult for him to do so at present.
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SUMMARY

At the time when the Commission was given the reference to review
the role of juries the utility of juries in criminal trials was
under a considerable degree of public scrutiny in Queensland.
This resulted from the discharge of a jury without verdict in
what became known as the Russell Island case. In that case eight
people were charged with conspiracy to defraud the public in
respect of a number of dealings in land on Russell Island. After
a hearing lasting just over nineteen (19) months the jury had
retired for thirteen (13) days when a juror was found to be
medically unfit to continue in the deliberations. In the
circumstances, upon the application of all defence counsel, but
against the opposition of the Crown, the jury were discharged

without returning a verdict.

Whilst that case was in many ways both unique, and highly
publicized, it served to focus the spotlight on a number of areas
of concern to those connected with the administration of the
criminal law relative to the effectiveness of the criminal jury
system. The public reaction even went so far as to question the
value of the criminal jury at all, at least in certain areas of
criminal trials.

Most of the areas of concern referred to have been the subject
of discussions, writings and research by practising lawyers,
academics and various Law Reform bodies over many years. The
range of publications devoted to these subjects is extensive
covering the whole spectrum from complete books to short articles
and commentaries. In our own researches we have endeavoured to
absorb at least a representative sample of this literature in
addition to relying on our own experiences on the Bench and at
the Bar. We have also sought and obtained comments and
information, particularly of a statistical nature, from the Law
Reform Commissions in Australia, State and Territory authorities
and others in an endeavour to establish a picture of the workings
of the jury in Australia, isolate its problem areas and propose

some reforms.
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In making any suggestions for reform in such a sensitive area

as criminal juries one has to particularly bear in mind the
practicalities of the situation. The final aim is to have one's
recommendations incorporated into legislation. To achieve that
end one has to negotiate the real hurdles of professional and
political approval, both of which are understandably

conservative.

Bearing that in mind we have made recommendation for reform which
we believe are realistic and effective, reforms which will
eliminate the most glaring deficiencies in criminal practice and
procedure but at the same time are modest enough to secure
acceptance. They do not go as far as we should, perhaps, have
liked, but we are dealing in practicalities and not ideal

solutions.

The following is a summary of the substance of the more important
matters dealt with in the paper, including proposals for reform.

After a brief introduction the paper looks at the historical
evolution of the criminal jury. One of the purposes of that
exercise is to set the scene for proposed reforms. Such a review
indicates that the jury, historically, has been far from a static
organism. Change and adaptation have been common in its history
so that, in present times, where change is seen to be warranted
there should be no hesitation in bringing it about.

Given that historical background we perceived that the problems
affecting criminal juries could be conveniently grouped under

three headings:-

1. Those related to the constitution of the jury itself (lack
of representativeness, lack of familiarity with proceedings)
and the procedures governing the operation of the jury
(challenge procedures, majority verdicts, pre-trial

procedures etc.).
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2. Those arising from committal proceedings in their present
form.

3. Those resulting from the very nature of the jury and its
approach to its task (possible inability to understand
complex cases, "equitable" view of the law resulting in high

proportions of acquittals, disagreements, etc.).

Having established the problems, as we see them, we then looked
at the legislation governing juries in Australian jurisdiction
in some detail. 1In the course of doing so we considered that,
in Queensland, in general machinery terms, the legislation was
satisfactory but that in one respect it needed considerable
modification. This was the matter of exemption from jury
service. We are of the opinion that the present position in
Queensland should be drastically modified. In essence we
recommend that the present system whereby the Electoral Officer
or the Sheriff automatically delete from the roll the names of
persons in categories exempted in the Act be abolished. We also
recommend that the present list of exemptions be dispensed with.
In place of that system we suggest one whereby when the
prospective juror receives a notice from the Sheriff it will
specify the persons who may be ineligible to serve or exempt
from serving. The recipient will have to notify the Sheriff of
his ineligibility, or claim exemption, as the case may be. 1In
the latter case, if he fails to do so, he will have to serve,
subject to the discretion of the trial judge. The criteria for
exemption are basically those suggested by the Canadian Law
Reform Commission. They are in general terms. They cover the
position of serious hardship or loss to the juror, or those
immediately relying on him, or his employer; or where serving

as a juror would be contrary to the public interest.
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Committal proceedings are next dealt with as it is considered
they have an important bearing on the efficiency of the criminal
trial procedure as a whole. After examining the present system
in detail, and although we found that the system operating in

Queensland was relatively effective we categorized the most
serious defects as follows:-

(1) The unnecessary delay occasioned between charge and trial
by interposing committal proceedings. These result in

injustice to both the community and the accused.

(2) The considerably added expense of conducting both a committal

proceeding and a trial in each instance.

(3) The inconvenience, expense and, sometimes, trauma occasioned
in witnesses by being forced to attend court twice; and be

subjected to examination and cross-examination twice.

(4) The fact that despite these considerations the vast majority
of committals are largely a formality anyway, only a very
small percentage of defendants ever being discharged at that
hearing.

(5) The delay occasioned to magistrates in disposing of their
summary cases, civil and criminal, by the necessity to
conduct committals, often of a lengthy nature.

To meet these defects we suggested, in the Queensland situation
the following reforms:-

1. A right to be given to the accused person to waive the

committal proceeding if he so desires.



Provision should be made for the accused person to plead
guilty at any stage of the proceedings rather than, for the
first time, at the end of the informant's case, as the law

is at present.

Written statements should be admissible by consent whether
or not the accused person is represented by counsel or
solicitor.

An amendment should be made to section 110A(5)B.of the
Justices Act 1886-1982 by inserting at the beginning of that

paragraph the words "Not less than seven days. before the day
on which the preliminary examination of the accused person
is to be taken..." (statements must be delivered to the other

side).

There should be special provisions for the reception of
statements by minors and illiterate persons. Such
legislation already exists in the New South Wales, Victorian
and English Acts.

By consent parties may dispense with the statutory conditions
precedent to the admission of written statements.

Provision should be made to accept as proven fact the stated
age of a deponent in his declaration.

We then moved to consider the subjects pre-trial pleading and

procedure and summary trial. In this regard we gave earnest

consideration, firstly, and as a separate subject, to the trial

of complex commercial crimes and conspiracies relating to them.
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In the working paper, in reference to this subject, we recommend
the adoption of a system of summary trial in higher courts by
Judge alone for complex commercial type crimes. This was on all
fours with scheme adopted for this purpose in New South Wales

in 1979 with one important exception. However, upon reflection,
and taking into consideration representations made in respect

of the proposal by the Queensland profession, and other persons,
we have withdrawn our recommendations whilst leaving an outline
of the proposal in the paper. Primarily we decided not to
recommend the adoption of the scheme because of an element of
uncetainty as to the tribunal trying the matter that it injected
into the system and because of difficulties and complexities of
sentencing that would almost certainly have arisen. We have made
certain other suggestions for pre-trial proceedings which should
alleviate delays in this area to some degree.

We then paused to look at some statistical material available

to us. In compiling these we received very generous co-operation
from most authorities from whom we sought them. However, the

sad fact is that the whole process of keeping statistical
material relating to the whole criminal process is, in most parts
of Australia, most inadequate. The result was that, though we
were able to derive some assistance from the material provided,
it was not nearly of as much assistance as we had hoped it would
be. This is, perhaps, a matter that should be considered by the
Standing Committee of Attorneys-General if it is hoped to
establish in Australia, a worthwhile empirical basis for reform

in the whole area of criminal proceedings.
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From looking at statistics we moved back into the procedural
field, directing our attention to the system of challenging
jurors. The Queensland practice in this area is unique in
Australia in that it allows for two sets of peremptory
challenges. On the first occasion that the list of jurors is
called through no limit is imposed on the Crown or the defence
as to the number of challenges or those asked to stand by. 1If
a jury is not struck at the end of the first call the cards are
replaced in the box and jury called through a second time. We
recommend that this system be discontinued and that Queensland
adopt the same course as all other Australian jurisdictions
having one call with limitations on the number of challenges on
those called to stand by.

Another aspect of challenging which the Commission believes is
generally unsatisfactory is the situation applying in joint
trials. There each accused has the right to his full number of
eight challenges and the Crown the right to stand by in the same
number. - We have recommended that in the case of joint trials
the accused be limited to six challenges each and the Crown to
eight challenges in all. |

Our next matter for consideration was reform to criminal
procedure in general. After prolonged consideration and
examination of proposals for reform in this area in other
jurisdictions, the Commission eventually decided to recommend
only fairly moderate reforms. There were two basic reasons for
this view. The type of reform that most appealed to us was the
trial scheme of pre-trial proceedings in chambers and Court
introduced in respect of some of the Crown Courts in England.
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However, we discovered, at first hand, that this was not
operating satisfactorily in practice, and is to be the subject

of extensive review. In the second place we are aware that
reforms in this area are under consideration by a number of the
Supreme Court judges in some of the States. In the circumstances
it seemed better to await the outcome of those considerations
rather than launch into a large scale review ourselves.
Nevertheless we decided that there were some matters of fairly
urgent concern which could be made the subject of pre-trial
proceedings without any great dislocation of established

practice. These are as follows:-

1. Any challenge to the jurisdiction of the Court to try the

matter in question.

2. Where there are joint trials of accused, or joinder of counts

any applications for severance.
3. The question of fitness to plead.

4. Where it is intended to raise the defence of insanity or the
like.

5. Where it is intended to challenge evidence as on the voir

dire. This would be conducted by the trial judge.

We gave ernest consideration to various ways of implementing
these reforms. In particular we looked at the form of pre-trial
herings introduced into the A.C.T. and Victoria in which the
Judge asks a set series of questions to the parties to ascertain
the state of readiness of the trial. However, as Queensland has
already instituted a system of judicial control of listing

criminal trials we decided to leave any such questioning to that
























































































































































































































































































































































































































































































































