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Item No.l10 of the Third Programme of the Law Reform
Commission requires the Commission:

"To examine the desirability of adjusting the limits of
jurisdiction between the Supreme and District Courts
including the equitable jurisdiction which should be
vested in the District Court and if 60, what limit-
ations, if apy, should be imposed thereon.,"

On 12th April, 1985 tne Commission published a Working Paper
(W.P.29) containing a commentary with recommendations for
amending legislation relating to certain aspects of the juris-
diction of District Courts.

The Working Paper was widely circulated to Persons and
bodies known to be interested from whom comment and criticism
were invited, The Commission now submits its report which has
been compiled after consideration of the responses received.
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PREFACE

The Law Reform Commission has been functioning since

lst
Act

March, 1969, and is constituted by the Law Reform Commission
1968-1984,

MEMBERS: -

The Honourable Mr., Justice B.H. McPherson, Chairman
The Honourable Mr. Justice G.N. Williams,

Mr. F.J. Gaffy, Q.C.,

Mr., R.E. Cooper, Q.C.,

Sir John Rowell,

Mr. J.R. Nosworthy.

Mr. K.J. Dwyer, Principal Legal Officer,
Mr. P.M, McDermott, Senior Legal Officer,

Mr. L.A.J. Howard, Secretary.

The office of the Commission is situated at the Central

Courts Building, 179 North Quay, Brisbane.

The short citation for this Report is Q.L.R.C. R.36.




DISTRICT COURTS' CIVIL JURISDICTION

1. Reference on District Courts, civil jurisdiction

On 6th December 1984 the Honourable N.J. Harper, Minister

for Justice and Attorney-General wrote to the Chairman of the

Commission as follows:-

"In the third programme of the Queensland Law Reform
Commission, the Commission was requested to examine
the desirability of adjusting the limits of juridiction
between the Supreme and District Courts including
the equitable jurisdiction which should be vested in
the District Courts and, if so, what limitations, if
any, should be imposed thereon.

The Honourable the Chief Justice has now written to

me following a meeting of the Judges of the Supreme

Court suggesting that the personal injury jurisdiction

of the District Court of Queensliand should be increased

to $150,000.00 but that the general civil jurisdiction

should remain at the current level of $40,000.00,

In view of the previous reference of this subject

to the Queensland Law Reform Commission I would be

pleased if you could advise me of any views which

the Commission might hold in relation to the suggestion

of the Chief Justice."

After receipt of this letter the matter was again considered
at a meeting of the Judges of the Supreme Court in December,
1984, After further discussion at that meeting those present
ecxpressed themselves in favour of conferring on District Courts
in Queensland a jurisdiction that was: (a) unlimited in amount

as regards personal injury actions; and (b) extended to $50,000
in the case of other actions.

In view of this development, as well as the terms of the
original reference in the Commission's programme, the Commission
considered it appropriate to review the civil jurisdiction of

the District Courts not only as regards the monetary limits
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of that jurisdiction but also in terms of the present and potential
subjects or heads of such jurisdiction.

In order to state our views and recommendations, we commence
with an account of the origins of District Courts in Queensland,
and of the purpose that the civil jurisdiction of those Courts
is designed to serve in the administration of justice in this

State.,

2. Origins of District Ccurts civil jurisdiction.

Shortly before Separation the New South Wales legislature
in 1858 enacted legislation (22 Vict.c. 18) establishing District
Courts in New South Wales, The Act was in force when Queensland
became a separate colony in 1859, It therefore formed part
of the law of Queensland and appears in Pring's Statutes of
Queensland: 1 Pring 496 (1862). In 1867 the application to
Queensland of the New South Wales legislation was ended when
the Queensland Parliament enacted a new District Courts Act
(31 Vict.no. 30) in 1867.

Both of the early colonial enactments were based upon the

English County Court Act 1846. The object of that statute was

twofold. It was designed to decentralize the administration
of justice in England and Wales by creating courts sitting regularly
in all the counties; and also to provide a summary and less
expensive form of procedure for determining cases involving
small amounts of money. At that time the courts of common law
sat exclusively at Westminster, with the consequence that it
was necessary for all civil cases to be heard in London. The

only exception of any importance was the practice by which "single
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judges heard civil cases at nisi prius on circuit if time permitted
after disposing of the hearing of criminal matters on the assize
list. With immaterial exceptions, at that time equitable jurisdiction
was exercised exclusively by the Court of Chancery in London.
Much the same state of affairs prevailed in the case of the Court
of Probate and the Court of Admiralty. None of this equitable
probate or admiralty jurisdiction was conferred on the county
courts at the time of their establishment.

Hence in creating county courts no attempt was made 1in
the Act of 1846 to combine and vest in those courts fragments
of each of the jurisdictions of all the courts (such as Chancery,
Probate and Admiralty) in London by which the whole body of
law was separately administered. All that was given to the
county courts was a portion of the jurisdiction exercised by
the courts of common law. The jurisdiction so conferred was
limited to pefsonal actions, i.e. essentially actions in contract
and tort, where the debt or damages claimed did not exceed
£20. Even to this there were certain exceptions including,
for example, ejectment, libel, and breach of promise. The county
courts were invested with no equitable jurisdiction of any kind.

The establishment of the county courts encountered some
opposition from the legal profession, who feared a reduction
in the amounts of civil litigation at nisi prius: see Radcliffe

& Cross: The English Legal System, 4th ed., at p. 282; but

the courts were an immediate and lasting success. Within the

first five years of their existence the yearly average of cases
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tried by them was 433,000 compared with 100,000 tried by the
common law courts in the years before 1846 (ibid.). As a result,
county court jurisdiction was steadily extended. In 1850 it
was increased from £20 to £50 , and there was added a power
to hear cases involving larger amounts if the parties consented.,
Over the ensuing century there have been continual accretions
to the jurisdiction of the county courts in England, including
the addition after the Judicature Act of a jurisdiction in equity,
probate and admiralty cases. Radcliffe and Cross (op.cit.)

summarize what they describe as the most important ordinary

jurisdiction of the county courts under the County Courts Act
1959 as follows:~

(1) Actions founded on contract or tort.

(2) Actions for recovery of land.

(3) An equity jurisdiction in cases of administration,
foreclosure,Specificperformanceandrectification.

(4) Admiralty jurisdiction in certain cases.

(5) A probate jurisdiction in the case of small estates.
In addition, there is a vast array of other powers and jurisdictions
conferred by particular statutes. A County court judge may also
act as chairman of Quarter Sessions which exercise an extensive
criminal jurisdiction. The result is, as Professor Plucknett

remarks (A Concise History of the Common Law, 5th ed., at pp.208-209),

that "in England the county courts are at the present moment
«++ the most important courts in the country for the ordinary

run of business.” A new County Courts Act 1984 has recently

been passed in England that confirms and again extends the civil
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jurisdiction of the county courts.

3. Development of District Courts civil jurisdiction in Queensland

The foregoing historical discursus with respect to the
development of jurisdiction of the county courts in England
is necessary in order to understand both the origins and purpose
of District Courts 1in Queensland, and also the extent to which,
in matters of jurisdiction, the Queensland District Courts have
lagged behind the English county courts as well as their counterparts
in other Australian States. The latter have generally taken
the English legislation as a model but in several instances
have gone well beyond it.

The failure to develop the jurisdiction of the District
Courts in Queensland is at least in part due to the fact that
in 1921 the District Courts were, for reasons never fully explained

or justified, abolished: see The Supreme Court Act of 1921,

s.3.

However in 1958 District Courts were re-created and established

with both civil and criminal jurisdiction by The District Court

Act of 1958, That Act was, after various amendments, repealed

and replaced in 1967 by The District Courts Act of 1967.

It may justifiably be said that, without District Courts,
the administration of civil and criminal justice in Queensland
would almost certainly have broken down during the last 25 years.
However, a comparison of the extent of the present civil jurisdiction
of those courts with that conferred by the original District

Courts Act of 1867 shows that, in terms of subject matter, it
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has not developed much beyond what was originally conferred

on those courts in 1867. The District Courts Act of 1867 invested

the District Courts in Queensland with civil jurisdiction in
the following matters:-

(1) personal actions in which the amount claimed
was £200 : s.42;

(2) the whole or part of the unliquidated balance
of a partnership account, the amount claimed
being limited to £200 : s.43;

(3) the amount or part of the amount of the distributive
share under an intestacy or of any legacy under
a will, the amount claimed being limited to
£200 : s.43;

(4) actions for recovery of possession by landlord
against tenant where the tenancy had been determined
: s.35, or half a year's annual rent amounting
to £200 was unpaid : s§.37;

(5) any actions that might have been brought in the
Supreme Court, where both parties to the action
agree by memorandum signed by them or their attorneys
that the District Court should have jurisdiction
to try such action : s.44,

4, Present civil jurisdiction.

Apart from repeated increases over the years 1in the
jurisdictional amount involved (now set at $40,000) there has
since 1867 been very little addition to the general civil
jurisdiction, in terms of subject matter, of the bistrict Courts.
As regards (1) above, jurisdiction is still confined primarily
to personal actions (meaning essentially actions in contract
and tort): see 5.66 of the Act of 1967. Section 66 continues
to preserve the limitation imposed by s.42 excluding the jurisdiction
of the Court to try questions (a) of title to land, or (b) the

validity of dispositions under a will or trust. Items (2) and
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(3), concerning shares in partnerships, intestacies and legacies,
continue to appear in s.67 of the current Act in the same form
as in s.43 of the Act of 1867. The consent jurisdiction in
(5) above is perpetuated in s.73 of the Act of 1967. Sections 88
and 90 preserve the power to entertain actioms for recovery of
possession that was originally conferred by ss.35 and 37 of the
1867 Act: see (4) above.

As regards the latter, s.88 confers jurisdiction in what
is commonly called ejectment; that is, in actions by a landlord
against his tenant, or someone claiming through the latter,
to recover possession of premises where the tenant's lease has
expired or been brought to an end. Section 90 continues the
special jurisdiction in actions to recover possession of premises
where half a year's rent is in arrear and the annual rent does
not exceed $5,000. There is no monetary limit to the jurisdiction
conferred by s.88, but if a claim for rent or mesne profits
is joined, as it may be under s.89, the amount of the claim
is restricted to the general monetary limit imposed by s.66
of the Act.

The effect of the Judicature Act of 1876 was to combine the

administration in the Supreme Court of both law and equity. In

the District Courts only a slight concession to this development

has been made, Section 68 of the District Court Act of 1967
now confers jurisdiction in respect of "an equitable claim or

demand” to recover a sum of money. Section 68 can be traced back

to s.1 of The Equity Procedure Act_of 1873 (37 Vic. No.3), which




was a pre-Judicature Act attempt to extend the equitable jurisdiction
of the common law side of the Supreme Court and also to confer a
similar jurisdiction on District Courts. It was introduced as a
private member's bill by S.W. Griffith: see (1873) 15 Q.P.D. 198.
It is reasonably clear that it was intended to vest in the District
Courts a power to give relief in the form of a judgment in debt
or damages in cases where, apart from the Act of 1873, it would
have been necessary first to obtain specific performance or an
injunction on the equity side of the Supreme Court. For example,

in Noagues v. Hope (1874) 4 Q.S.C.R. 57 it was held that the Act

authorized an award of damages in favour of a tenant under a mere
agreement for lease which had not been specifically performed.
The Court there accepted that it would have been possible for the
landlord to have enforced the agreement (4 Q.S.C.R. S7, 61),
presumably by suing for rent as an equitable demand. Reference
vas also made (4 Q.S.C.R. 57, 59) in this context to s.62 of The

Equity Act of 1867 under which damages may be awarded in equity

in lieu of an injunction. Another case that Griffith had in mind
was a claim by an equitable assignee of a chose in action (cf. debate
at 15 Q.P.D. 198ff.). There is a similar provision, adopted from

Queensland, in s.32 of the Western Australian Local Courts Act

1904: cf. Dunlop Olympic Ltd. v. Ellis (1984) (Nov. 9 —unrep. Full

Ct. of W.A.) in which the right to recover rent under an informal

agreement for lease was considered.

Section 69 of the District Courts Act supports the foregoing

view of the scope of s.68., It confers on District Courts "for the




purposes of the last preceding section'", i.e. s.68, power to
grant specific performance and rectification "and all other
powers and authorities of the Supreme Court in its equitable
jurisdiction".

Meagher Gummow and Lehane Equity Doctrines and Remedies, 2nd

ed., at p.62, describe these provisions as "curious" and "eccentric",
but, viewed in the context of their history and their origin in

The Equity Procedure Act of 1873, their scope and purpose are

less difficult to understand. It may be that the jurisdictional

potential of ss5s.68 and 69 of the District Courts Act has not so

far been fully recognized. They do confer a quite extensive
equitable jurisdiction on District Courts although one that is in
urgent need of modernization and generalization so as to bring

into account developments resulting from The Judicature Act of 1876,

A specific jurisdiction in actions for replevin was conferred
by s.72. Replevin is the remedy for a wrongful distress for rent

or rates, which was abolished by the Property Law Act, 1974-1981,

s.103. The jurisdiction is thus now quite obsolete. Section 72

was repealed by the District Courts' and Magistrates' Courts

Jurisdiction Act 1976, s.9, which also repealed s.75(c) of the

1967 Act.
We do not recommend any amendment to the consent jurisdiction
provisions in s.73, although in practice very little use is made

of this facility.
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5. Comparison with civil jurisdiction elsewhere and proposals

for reform.

Outside Queensland, there are in all the Australian mainland
States courts that correspond in status, structure and function
to the District Courts in Queensland. In Victoria they are called
County Courts; in South Australia they are called Local Courts;
in New South Wales and Western Australia they are District Courts.
There is some variation im the nature of the jurisdictional
subject matter vested in such courts, and also in the monetary
limits imposed on the exercise of that jurisdiction. There 1is
however also a considerable measure of common ground, although
some of the criticisms made here may also be levelled against
jurisdiction of those courts in other States: see the article by
Ms., 8. Crennan, barrister, entitled "19th century jurisdiction

in today's County Court" in (1985) Victorian Law Institute Journal,

574,

It is proposed to examine first the subjects of jurisdiction
possessed by the various district/county courts in England and
Australia before considering the varying amounts of the monetary
limits imposed.

(a) Personal actions: cl.66(1)(a),

In England and in the Australian States all district/county
courts have jurisdiction in personal actions subject to an express
monetary limit or limits 1in amount, and also subject, in some

cases, to the exclusion of questions of title to land.
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The expression "personal actions" is a technical legal
term used to distinguish what were known as real actions and
mixed actions at common law. Prima facie it refers to actions

in contract and tort: see Wylie: Queensland District Courts,

p. 120, Indeed, the description used in England is "any action

founded on contract or tort" : see County Courts Act 1984 (Eng.

1984), s.15(1). In Australia the common form of description
is "personal actions" : Qld. 1967, s.66(1); Victoria County

Court Act 1958 (Vic. 1958), s.37; District Court of Western

Australia Act 1969 (W.A. 1969), s.50(1)(a). South Australia

also uses the expression "personal actions": S.A. 1926, s.31(1).
In New South Wales the expression used is "personal action at
law",

Despite the circumstance that "personal actions" has a
technical legal meaning, it has in practice given rise to remarkably
few difficulties of interpretation. There is a lengthy and
readily accessible list of what are and have been held to be
personal actions in ! Halsbury, 3rd ed., Pp-24-33; cf. 37 Halsbury,
4th ed., para. 85. We recommend its retention in preference
to the expression "action founded in contract or tort" current
in s.15(1) of Eng. 1984, However we consider that the following
subjects should be expressly included as "personal actions":-

(i) equitable claims or demands for

recovery of money or damages,
whether liquidated or unliquidated

(now covered by s.68 of Qld. 1967);

(ii) claims for detention of goods;
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(iii) claims for rent or mesne profits
(now covered by Qld., 1967, s.89 and
probably also s.66{(1) of that Act);

(iv) claims for debt, damages, or compen-
sation arising under a statute;

These particular heads of jurisdiction require some further
explanation.

Equitable claims: cl. 66(1)(a)(i). We propose the inclusion

of (i) equitable claims and demands primarily because they are
already within the jurisdiction expressly conferred by s.68
of Qld. 1967. Since "personal actions" refers to personal actions
at law it prima facie excludes claims that have an equitable
source or foundation. Despite a degree of uncertainty about
their scope, we consider it desirable to retain an existing
express head of jurisdiction.

Claims for detention of goods: cl. 66(1)(a)(ii). There

may be a doubt whether an action in detinue seeking specific
restitution of goods is, historically, a personal or a real
action. Probably for this reason it is included by express
provision in s.44(2) of N,S.W. 1973. Elsewhere we propose that
the District Courts be given the power under the Common Law

Practice Act 1867 to order specific restitution of chattels.

The Bar Association supports this proposal.

Claims for rent and mesne profits: cl. 66(1)(a)(iii).

At present these are expressly included by Qld. 1967, s.89,
at least where joined to a claim for recovery of possession
under s.88. Such claims are in any event probably also within

the "personal action" jurisdiction in s.66(1). We consider
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that this should be made specific by express provision.

Claims for debt or damages under statute: cl. 66(1)(a)(iv).

The '"personal action" jurisdiction under s.66(1) is wide enough
to comprehend claims of this kind. However, in England the
county courts have long possessed an express jurisdiction "for the
recovery of a sum recoverable by virtue of any enéctment for
the time being in force" subject to an exception where such
sums are recoverable only in the High Court of England and Wales:
Eng. 1984, s.l16. The jurisdiction extends, for example, to
claims for rates and other levies owing to local authorities,
and, in the form in which we propose it, would extend to claims
for damages or compensation for breach of statutory duty.

(b) Equitable jurisdiction.

As has been pointed out, one of the weaknesses of the pPresent
jurisdictional provisions of the Act of 1967 is its failure
to take account of the "fusion" of law and equity effected by

the Judicature Act. Unlike their counterparts elsewhere the

Queensland District Courts have, apart from the provisions of
$s.68 and 69, no general equitable jurisdiction. We can see no
justification for maintaining such a state of affairs. Rules of
equity have now lost much of their mystique together with much of
the difficulty that was once thought to surround them. Appointments
to the bench of the District Court must be made from barristers
of at least five years' standing: s.9. In practice it is the
rule for such appointees to have had considerably more than five

years' experience, much of it in the Supreme Court, where equitable











































































































































































