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PREFACE

The Law Reform Commission has been functioning since the
1st March, 1969 and is constituted by the Law Reform
Commission Act 1968 - 1984.

MEMBERS : ~

The Honourable Mr. Justice B.H. McPherson, Chairman
The Honourable Mr. Justice G.N. Williams

Mr. R.E. Cooper Q.C.

Mr. F.J. Gaffy Q.C.

Sir John Rowell C.B.E.

Mr. J.R. Nosworthy C.B.E.

Mr. A.A. Preece

OFFICERS:-

Mr. K.J. Dwyer, Principal Legal Officer
Mr. P.M. McDermott, Senior Legal Officer

Mr. L.A.J. Howard, Secretary

The office of the Commission is at the Central Courts
Building, 179 North Quay, Brisbane.

The short citation for this Report is Q.L.R.C. R.37.






The Honourable P.J. Clauson, M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

Item No.4 of the Third Programme of the Law Reform
Commission requires the Commission to review the Property Law Act
1974-1981.

On 18th December, 1986 the Commission published a Working
Paper (W.P.30) containing a commentary and a proposed Bill to
amend the Property Law Act.

The Working Paper was widely circulated to persons and
bodies known to be interested from whom comment and criticism
were invited. The Commission now submits its report which has
been compiled after consideration of the responses received.
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PROPERTY LAW ACT AMENDMENT BILL

General Introduction

Commentators upon the Property Law Act 1374 - 1986 have

remarked:

"In the early 1970's Queensland possessed probably the
most- antiquated general property law in the English
speaking world....Now, by contrast, the State
possesses, in the form of the Property Law Act 1974,
arguably the most advanced general property statute in
a common law jurisdiction. To be sure, the Act is
closely modelled on similar statutes elsewhere, but
both in its overall drafting and particular reforms, it
generally represents an improvement on those statutes".
(W.D. Duncan and R.J. Vann, Property Law and Practice
in Queensland (1982), Preface, 9.)

The Property Law Act when it was introduced, was innovative

legislation. The Commission, therefore, extensively sought

- submissions from the legal profession‘on the practical operation
of the statute. The Commission wrote to over 500 firms of
solicitors, and eleven Government offices seeking submissions on
the review. As well, the Commission arranged for appropriate
advertisements to be placed in various legal journals.

The Property Law Act has been amended since the review has

been placed on the programme of the Commission. The Property Law
Act Amendment Act 1985 (No.3 of 1985), which commenced operation

on the 18th March, 1985, amended the Property Law Act in various

respects. The Commission was consulted by the then Minister for
Justice and Attorney-General (the Honourable N.J. Harper M.L.A.),
prior to the passage of this legislation. The legislation was

mainly introduced to overcome difficulties arising from a number

of Supreme Court decisions. Section 57A was inserted into the

Act as a consequence of the decision in Chitts v. Allaine [1982]
O0d.R. 319. Section 80 was replaced by a provision which
expressly provided a remedy for the rights conferred under that
provision, cf. Re McDougall [1982] Qd.R. 553. The amending




legislétion also enables the registration of a duplicate or
attested copy of an instrument that revokes a power of attorney:
section 71(1A4).

On 18th December, 1986 the Commission circulated its Working
Paper No.30 inviting comments and criticism on the proposals for
amendment contained therein which had been based on submissions
received by the Commission from time to time. In addition to
proposals for amendment which it contained, the Working Paper
adverted to submissions received upon which the Commission
considered action was not required. Similarly, this report
adverts to submissions received on which it is considered action

is not required.
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DRAFT BILL

An Act to amend the Property Law Act 1974-1986 in certain

particulars.
BE IT ENACTED by the Queen's Most Excellent Majesty, by and with

the advice and consent of the Legislative Assembly of Queensland

in Parliament assembled, and by the authority of the same, as

follows:—

1.

Short title and citation. (1) This Act may be cited as the

Property Law Amendment Act ;98
(2) In this Act the Property Law Act 1974-1986 is referred

to as the Principal Act.
(3) The Principal Act as amended by this Act may be cited
as the Property Law Act 1974-1938 .

Amendment of s.11. Instruments required to be in writing.

Section 11 of the Principal Act is amended in subsection (1)

by omitting paragraph (c).

Amendment of s.41. Sale or division of chattels. Section

41 of the Principal Act is amended in subsection (3) by
omitting the word "or" in the first line of that subsection

and substituting the word "and".

New s.43A. The principal Act is amended by inserting after
section 43 the following section:-

"43A. Liability of co-owner for voluntary waste. [cf.
Statute of Westminster II 1285, 13 Edward 1, St.1, c.22]. A

co-owner who unlawfully commits voluntary waste is liable in
damages to any other co-owner of the property in proportion

to the interest of that other co-owner in the property."

Amendment of s.47. Delivery of deeds. Section 47 of the

Principal Act is amended as follows:-
(a) by omitting in subsection (2) the words "subsection

(1)" and inserting in their place the words "this

section";
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(b) Dby renumbering subsection (2) and (3) as subsections
(6) and (7) respectively;

(¢) by inserting the subsections numbered (2), (3), (4);
and (5) as follows: '
"(2) A deed is delivered if there appears -

(a) in the instrument embodying the deed; or
(b} on the outer sheet (if any) enclosing
that instrument -
a statement, authenticated by the signature of the
maker of the deed, or of some person having his
authority to deliver the deed, that the deed is or has
been delivered.
(3) When delivery of a deed is intended to be made
subject to fulfilment of a condition, the condition
shall-not'have effect to prevent delivery of the
instrument as a deed unless -
(a) a statement of that condition appears -
(i) in the instrument intended to
constitute the deed; or
(ii) on the outer sheet (if any)
‘ enclosing that instrument; or -
(b) before the instrument embodying the deed
comes into the possession of the person
in whose favour it is expressed to take
effect or of some other person acting on
his behalf, reasonably sufficient steps
have been taken to communicate a state-
ment of that condition to that person or
that other person.
(4)  Delivery of a deed may be effected by any person
having the authority of the maker to deliver the deed,
although such authority is not under seal or is not in'

writing.
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(5) The circumstance that immediately before its
delivery as a deed the instrument embodying the deed
was, with the consent of the maker, in the possession
of the person delivering it is evidence that such
person has the authority of the maker to deliver the

instrument as a deed.”

Amendment of s.48. Construction of expressions used in

deeds and other instruments. Section 48 of the Principal

Act is amended by, in subsection (1) omitting paragraphs (c)
and (d) and substituting the following paragraphs -

(¢) words importing a gender include every other gender;
(d) words in the singular number include the plural and

words in the plural number include the singular.

Amendment of s.54. Effect of joint contracts and

l1iabilities. Section 54 of the Principal Act is amended as

ollows:-

(a) by renumbering paragraph (b) as paragraph (c) and
substituting the following paragraph - )

"(b) a promise made to two or more persons shall,

unless a contrary intention appears, be

construed as a promise made jointly and
severally to each of those persons.";
(b) by repealing subsection (3) and substituting the
following subsection -

" (3) The provisions of -

' (a) this section (other than paragraph (b)
of subsection (1) of this section) apply
only to a promise, liability or cause of
action coming into existence after the
commencement of this Act;

(b) paragraph (b) of subsection (1) of this
section apply only to a promise,
liability or cause of action coming into
existence after the commencement of the
Property Law Act Amendment Act 198 ."




Repeal of and new s.63. The Principal Act is amended by

repealing section 63 and substituting the following
section:-

"63. Postponement of passing of risk to purchaser.

(1) The risk in respect of damage to land shall not
pass to the purchaser under a contract for the
sale or exchange of the land until -

‘(a) the completion of the sale or exchange; or
(b) the purchaser enters into, or is entitled to
enter into, possession of the land,
whichever first occurs.

(2) The reference in subsection (1) to possession in
relation to land includes a reference to -

(a) the occupation of the land (whether pursuant
) to a license or otherwise) pending completion
of the sale or exchange of the land: and

(b) the receipt of income from the land.

(3) Notwithstanding the provisions of this section a
purchaser shall, prior to completion of the sale or
exchange or prior to entering into possession or being
entitled to enter into possession, have an insurable
interest in the land.

(4) This section shall apply only to contracts made after
the commencement of the Property Law Amendment Act
198 .

(5) This section shall apply to a sale or exchange by an

order of Court, as if -

(a) for references to the "vendor" there were
substituted references to the "person bound
by the order";

(b) for the reference to the completion of the
contract there were substituted a reference
to the payment of the purchase or equality

money (if any) into court.



Repeal of and new s.64. The Principal Act is amended by

repealing section 64 and substituting the following section.
"64. Power to rescind contract where land substantially

damaged.
(1) (a) Where land is substantially damaged after the

making of a contract for the sale or exchange of the
l1and and before the risk in respect of the damage
-passes to the purchaser, the purchaser may, at his
'option, rescind the contract by notice in writing given
to the vendor or his solicitor not later than the date
of completion or posseésion whichever the earlier
occurs.

(b) Land damaged after the making of a contract for
the sale of the land is substantially damaged if the
damage renders the land materially different from that
which the purchaser contracted to buy.

(2) Upon rescission'of a contract pursuant to this section,
any moneys paid by the purchaser shall be refunded to
him and any documents of title or transfer returned to
the vendor who alone shall be entitled to the benefit
of any insurance policy relating to such destruction or
damage subject to the rights of any person entitled
thereto by virtue of an encumbrance over or in respect
of the land.

(3) A purchaser is not entitled to exercise the right
conferred by subsection (1) if the damage was caused by
a wilful or negligent act or omission on the part of
the purchaser.

(4) This section has effect -

(a) in the case of a sale of a single dwelling-
house - notwithstanding any stipulation to
the contrary:; or

(b) in any other case - subject to any

stipulation to the contrary.
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10.

12.

(5) This section applies only to contracts made after the

commencement of the Property Law Act Amendment Act

198

New s.64A.

“"

The Principal Act is amended by inserting the

following section:-

"64A. Interpretation.

In sections sixty-three and sixty-four:

(a)

(b)

"damage" includes destruction;

"land" includes buildings and other fixtures;
and ]

"dwelling house" means premises (including a

lot under the Building Units and Group Titles

Act 1980-1984) used, or designed for use,

principally as a place of residence, and

includes - ' .

(i) outbuildings and other appurtenances to
a dwelling-house; and

(ii) a dwelling-house which is in the course

of construction.

11. Amendment of s.71. Application of Division. Section

71 of the Principal Act is amended by inserting the

following subsection:-

“(6) This Division does not apply to an instalment

contract for the sale of land by a vendor who is
subject to the Land Sales Act 1984-1985 and who is
not eligible to be granted an exemption under that

Act".

Amendment of s.73. Land not to be mortgaged by 'vendor.

Section 73 of the Principal Act is amended by omitting
paragraph (a) of subsection (2) and substituting the

following paragraph:-
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13.

14.

15.

16.

"(a) the instalment contract shall be voidable by
notice given by the purchaser at any time before

completion of the contract is due".

Amendment of s.82. Tacking and further advances.

Section 82 of the Principal Act is amended by, in subsection
(2) inserting at the end of the subsection, the words:
“including any sums paid by way of rates or land tax in
respect of the mortgaged property following failure by

the mortgagor to pay such rates or land tax when due;

and sums representing interest due under the mortgage

which have not been paid when due and which in

consequence, and pursuént to the terms of the mortgage,

have been added to and form part of the principle sum

due under the mortgage."”

Amendment of s.84. Regqulation of exercise of power of sale.

Section 84 of the Principal Act is amended by, in subsection
(5), inserting after the words "Mining Act" the words -

"or to an instrument under the Bills of Sale and Other

Instruments Act 1915-1981, or to a mortgage debenture issued

by a corporation”.

Section 124. Restriction on and relief against forfeiture.

Section 124 of the Principal Act is amended by, in
subsection (1) inserting after the word "compensation" where
it appears a third time, the words -

*(including all reasonable costs and expenses properly
incurred by the lessor in the employment of a solicitor

and surveyor or valuer or otherwise)".

Section 126. Costs and expenses. Section 126 of the
Principal Act is amended by omitting the second paragraph

1)

commencing "The lessor" and concluding with "section 124.°'



17.

18.

19.
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Section 129. Abolition of vearly tenancies arising by

implication of law. The Principal Act is amended by

repealing section 129 and substituting the following
section:-

129(1) No periodic tenancy shall, after [insert date
of commencement of amendment] be implied by payment of rent;’

(2) Where, apart from this section, a periodic
tenancy would be implied by payment of rent, there shall
arise between the parties a tenancy determinable at the will
of either of the parties by one month's notice in writing
expiring at any time; '

(3) Nothing in this section affects the express
creation of a periodic tenancy.

(4) This section shall not apply where there is a
periodic tenancy which hasvarisen by implication before the
{date of amendment] and, in the case of any such tenancy in
respect of which the date of its creation is unknown‘to the
lessor or lessee, as the case may be, who is seeking to
determine the same, such tenancy shall, subject to any
express agreement to the contrary, be determinable by six
months' notice in writing expiring on the day immediately
before the first anniversary of the coming into operation of
this Act, or any date thereafter.

Section 168. Application of Part. Section 168 of the
Principal Act is amended by inserting the following

subsection -

"(3) In this part, "registered" means recorded in the
appropriate register kept by the Registrar."

Section 170. Form and revocation of power of attorney.

Section 170 of the Principal Act is amended by inserting the

following subsection -
"(3) A donee who does any act or thing under a power

which he knows has been revoked is guilty of an

offence and is liable to a penalty not exceeding

$1,000."
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New Division 2 of Part IX of the Act. Enduring Powers of

Attorney. The Principal Act is amended by inserting the
words "Division 1 - General Rules" beneath "Part IX - Powers
of Attorney" and inserting the following Division after

section 175 of the Principal Act -
"DIVISION 2 - ENDURING POWERS OF ATTORNEY

175A-. Enduring Power of Attorney.

Subject to the provisions of this Part, an enduring power of
attorney shall not be revoked by the subsequent legal
incapacity of the donor of the power unless the Court in the
exercise of any power relating to mentai illness expressly

revokes it.

175B. Characteristics of an Enduring Power of Attorney.

[cE. Enduring Powers of Attorney Act 1985 (Eng.), s.2]

A power of attorney is an enduring power of attorney if the

instrument which creates the power -

(a) is in Form 17A of the Second Schedule;

(b) is executed in the presence of and attested by a
witness, who is someone other than the donee of the
power; and

~(c) 1is registered.

175C. Revocation. [cf. Instruments (Enduring Powers of
Attorney) Act 1981 (Vic.), s.116]
(1) Except as is expressly provided in this Part, an

enduring power of attorney may be revoked in the same
way as an ordinary power of attorney may be revoked.
(2) An enduring power of attorney is revoked -

(a) if the donor or the donee of the power dies;

(b) if the donee of the power with the leave of
the Court retires;

(c) if the donor or the donee becomes bankrupt or
compounds with creditors or otherwise takes
advantage of the laws in force for the time

being relating to bankruptcy.
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