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PREFACE
LAW REFORM COMMISSION

REPORT ON THE OATHS ACT
Q.L.R.C. R.38

The Third Programme of the Law Reform Commission as approved
by the Governor-in-Council includes a review of the QOaths Act
1867-1988.

The Commission now submits its report which contains a
discussion on the law relating to oaths, and a proposed Bill to
replace the Qaths Act. This Bill is also titled the Oaths Act.

The Commission initially circulated a working paper on this
matter to persons and bodies from whom comment was invited. The
Commission received a number of submissions. The report was
prepared after consideration of these submissions.

The Hon. Mr Justice The Hon. Mr Justice
B.H. McPherson C.B.E. R.E. Cooper
Chairman Deputy Chairman
Mr F.J. Gaffy Q.C. Sir John Rowell C.B.E.
Mr A.A. Preece Mr M.O. Klug

Brisbane, 31st March, 1989.
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CHAPTER ONE
GENERAL INTRODUCTION
At present the law of oaths in Queensland is contained in
four statutes, viz., the Oaths Act 1867—1988;1 The Oaths Act
Amendment Act of 1876;2 the QOaths Act Amendment Act of 1884,3
and the Oaths Act Amendment Act 1891—1974.4 These statutes, and

a number of other consequential enactments, would be replaced by
one statute entitled the Qaths Act upon implementation of the
recommendations of the Commission. The Oaths Act of 1867

essentially was a consolidation of existing New South Wwales
statutes relating to oaths that continued in force in Queensland
after Separation.

The Queensland QOaths Act was enacted prior to the
introduction of a number of important reforms in the United
Kingdom. The Oaths Act 1888 (Imp.)5 provided for a person who
objected to being sworn to affirm on the grounds either that he
has no religious belief, or that the taking of an oath is
contrary to his religious belief. 1In 1867 the oaths that were
taken upon appointment to various offices in the United Kingdom
were comprehénsively examined by the Oaths Commissioners.6
These oaths are often referred to as promissory oaths, or what
the dissenting Oaths Commissioners referred to as "oaths without
penalties".7 The report of the Oaths Commissioners resulted in

the enactment at Westminster of the Promissory Oaths Act 1868

(Imp.).8 It has long been recognised that promissory oaths are

31 vict. No.12 (Qld.).

2 40 vict. No.10 (Q14d.).

3 48 Vict No.19 (01d.).

4 55 Vict. No.14 (Qld.).

5 51 & 52 Vict. c.46 (Imp.). .

6 See, "Report of the Oaths Commission" (Command 3885,
1867).

7 Id., p.xiv.

8

31 & 32 Vict. ¢.72 (Imp.).
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generally only binding in conscience. In 1647, Selden, in his
transcription of Fleta (1290), wrote that "an attaint, however
justifiable, does not lie for a promissory oath".’? The oaths
and affirmations that are taken upon appointment to various
public offices in Queensland have not been similarly examined
until the review of the Oaths Act was placed on the Third
Programme of this Commission.

The Commission examined oaths and affirmations that are
taken upon appointment to various executive public offices in
Queensland. In particular, the Commission has examined the oaths
that are taken by the Governor, and Ministers of the Crown.
Recently, the Parliament passed legislation to safeguard the
independence of the Parliament from executive interference.10
The Commission has also considered oaths and affirmations to be
taken upon appointment as The Clerk of Parliament or an officer
in the Parliamentary Service. The Commission has made
appropriate provision in the draft Bill for these forms of oath
and affirmation. The Commission has not proposed any alteration
to the practice whereby an officer, upon appointment to office,
is required to make a declaration. For example, the Auditor
General is required, upon appointment to office, to make a
declaration in the prescribed form.11

The Commission has also given consideration to the various
oaths and affirmations of office that are taken by those
officials and persons who are involved in the administration of
justice. The oath of office of a Judge and Master of the Supreme
Court of Queensland, and a Judge of the District Courts of
Queensland is prescribed by the Oaths Act. The Commission has
also examined the oaths and affirmations of office that are taken
by Her Majesty's Counsel, notaries, barristers, solicitors and
officers of the courts. The draft Bill contains appropriate

See, Fleta, Book V c.21 (0Of Attaints), reproduced in
(1983) vol.99 Selden Society, p.66.

10 See, Parliamentary Service Act 1988 (No.67 of 1988) (Qld.).

11 See, Financial Administration and Audit Act 1977 (No. 10, 1977)

(Qld.), s.55.
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forms of ocath and affirmation in this regard.
The oath of allegiance is prescribed by the Act
Interpretation Act 1954-1977'2. This form of oath of

allegiance has not universally adopted as a matter of practice,

presumably because it is not contained in the Oaths Act. The
Commission has recommended that forms of oath and affirmation of
allegiance derived from the Promissory Oaths Act should be
contained in the proposed Oaths Act where an enquirer might
readily locate the appropriate form.

The provisions in the Oaths Act that relate to statutory
declarations are derived from the Statutory Declarations Act 1835
(Imp)13. As well as modernising the law relating to statutory
declarations, the Commission has recommended the adoption of
uniform legislation that will sanction the use of statutory
declarations that are made by persons who reside in other States
and Countries. It has also recommended that consideration be
given to the enactment of uniform legislation which would enable
statutory declarations to be made in one State for the purpose
of the law of another State.

A recommendation has also been made that affidavits required
for légal proceedings should no longer be verified upon oath, but
upon a statutory declaration. In the Working Paper the
Commission invited comments upon this matter. This proposal has
been welcomed by solicitors who have advised the Commission that
in actual practice the oath is not frequently administered to
those who make affidavits. One solicitor expressed the opinion
that the cumbersome, and often inconvenient, requirement of
swearing an affidavit does more to undermine the solemnity of the
administration of an oath than any other factor.

The Commission has considered the circumstances in which a
person is permitted to make an affirmation. The Commission has
taken the view that if a person desires to make an affirmation,
instead of swearing an oath, it should not be necessary to
require a person to disclose the nature of his religious or

12 5 Eliz.IT No.3 (01d.).

13 5 & 6 Will.IV c.62 (Imp.).
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philosophical objection to swearing an oath. At present the law
requires that an inquiry be undertaken where a witness indicates
that he desires to make an affirmation.

The Commission initially gave some consideration to the
circumstances in which children should be permitted to give
evidence in court. In the Working Paper the view was expressed
that the giving of testimony by children under fourteen years of
age should be permitted where a court is satisfied that a child
understands the obligation to tell the truth, and promises to
tell the truth. Since the Working Paper was issued legislation
has been placed before the Parliament which provides for the
reception of evidence by children. If this legislation is
enacted evidence of a child may be given on oath if the court is
satisfied that the child understands the nature of the oath.14
In these circumstances the Commissipn declines to make any formal
recommendations in respect of evidence given by children.

The Commission has also examined the oaths and affirmations
that are taken in court proceedings, and other legal proceedings.
The Commission has recommended appropriate forms of oaths and
affirmations to be taken by witnesses, interpreters, and various
court officials. The Schedule to the Bill contains the complete
forms of these oaths and affirmation so as to remove any
uncertainty as to thevprecise form of oath or affirmation to be
administered in any particular situation. The Commission has
also made provision in the Bill for the manner of administration

of oaths and affirmations.

14 See, The Criminal Code, Evidence Act and other Acts Amendment
Bill 1988 (Qld.), cl.6t.
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CHAPTER TWO

OFFICIAL OATHS ~ Imperial and Colonial Statutes
Imperial Statutes

In the early nineteenth century various Imperial statutes
required public officers to take certain oaths and declarations
upon appointment to office. In England most of these statutes
were effectively abrogated by the Promissory Oaths Act 1868
(Imp.)1 which prescribes a form of oath of allegiance and
judicial oath to be taken by certain public officials. The
Promissory Oaths Act, with certain exceptions, prohibited the

taking of an oath of allegiance except in accordance with the Act

(s.9). As a consequence of the enactment of the Promissory Oaths
Act there were many statutes which no longer served any purpose.
These statutes, the earliest of which were enacted in the reign
of Edward III, were later répealed in England by the Promissory
Oaths Act 1871 (Imp.)2.

when the colony of New South Wales was established the
colonists as subjects of the Crown inherited the common law and
statute law of England.3 In 1788 at the time of the foundation
of the colony of New South Wales, Governor Phillip took the oath
of abjuration of the Pretender and the assurance oath, under the
statutes 1 Geo.I c¢.13 and 6 Geo.II c.53, whereby he acknowledged
King George III as the lawful Sovereign of the Realm. Governor
Phillip also subscribed the requisite declaration under the Test
Act as required by the statute 9 Geo.Il c.264. The common law
of England and Imperial statutes were later received into the
colony by virtue of s.24 of the Australian Courts Act 1828

31 & 32 Vict. c.72 (Imp.). This statute was enacted
following the "Report of the Oaths Commission"
(Command 3885, 1867).

2 34 & 35 vict. c.48 (Imp.).

3 See, Sir V. Windeyer, "A Birthright and Inheritance"
(1962) 1 University of Tasmania Law Review 635.

4

Id., p.639 (n.11).
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(Imp.)5 The Australian Courts Act provided for Imperial
statutes in force at the time of passing of that Act to be
applied in the courts of the colony of New South Wales where they
were applicable in the colonys. It is apparent from s.1 of the
Oaths Act 1857 (N.S.W.)7 that, prior to the enactment of the
Oaths Act, the following oaths and declarations had to be taken
by a public officer in the colony:

(i) the oaths of allegiance, supremacy, and
abjuration that all persons who held any
office, civil or military, were required to
take under thg statute- 1 Geo.I stat.2 c.13
(1714) (Imp.)  that related to the security
of the Sovereign;

(ii) the declaration und@r the statute 9 Geo.IV
c.17 (1828) (Imp.);  and

(iidi) the oath unq%r the Roman Catholic Relief Act
1829 (Imp.) .

The Imperial Acts Application Act 198411 terminated the
operation in Queensland of the statutes 1 Geo.I stat.2 cl.13
(1714) (Imp.) and 9 Geo.IV c.17 (1828) (Imp.). The only Imperial
statute of relevance that remains on the statute book in

Queensland is the Roman Catholic Relief Act.

9 Geo.IV ¢.83 (Imp.). This provision is restated in
s.20 of the Supreme Court Act 1867 (21 Vvict. No.23)
(Q1d.). See also, Bilby v. Hartley (1892) 4 Q.L.J.
137, 143-144.

See, Delohery v. Permanent Trustee Co. of N.S.W.
(1904) 1 C.L.R. 283, 311.

20 Vict. No.9 (N.S.W.) (Vol.2 Cary's Statutes (1861),
p-110).

This statute was amended, from time to time, by other
statutes: see, e.g., 2 Geo.II c.21 (1728) (Imp.), 9
Geo.IX c.26 (1735) (Imp.).

This statute repealed statutes which imposed a
sacramental test as a qualification for certain
public offices, and instead required the holder of an
office to make and subscribe a declaration not to
injure the established Church.

10 10 Geo.IV ¢.7 (Imp.).

M No.70 of 1984 (Qld.).



7

Roman Catholic Relief Act
The Roman Catholic Relief Act 1829 (Imp.) removed various
disabilities which were imposed on Roman Catholic subjects.

Prior to the passage of the Roman Catholic Relief Act Roman
Catholics were subject to various penalties, forfeitures, and
disabilities. Under the Test Act (24 Car.II c.2)'’ Roman
Catholics were prohibited from holding any civil or military
office as that statute required the holder of an office to take
the oaths of supremacy and allegiance, to make a declaration
against transubstantiation, and to take the sacrament in the
established Church. It was earlier mentioned that Governor
Phillip had subscribed the requisite declaration under the Test
Act upon the foundation of the colony of New South Wa1e513.
The Roman Catholic Relief Act enabled Roman Catholics to sit and
vote in Parliament (ss.2, 3, 4), to vote at elections (s.5), to
hold civil and military offices under the Crown (s.10), and to

be members of lay corporations (s.14).

Section 2 of the Roman Catholic Relief Act prescribed a form
of oath to be taken by Roman Catholics before sitting and voting
in Parliament. The oath under that section was also to be
extended to voters (s.5), and to public officers (s.10). The Act
also provided that no oaths are to be required from Roman
Catholics, as a condition of holding and enjoying property, which
could be required from other subjects (s.23). The form of the
oath prescribed by the Roman Catholic Act, which denied to the
Pope any temporal or civil jurisdiction, would be objectionable

to anybody required to take the oath14.
The Roman Catholic Relief Act was adopted in the colony of
New South Wales upon the enactment of the Roman Catholic Relief

12 The Test Act was modified by later statutes; see,
e.g., 1 Wm, and M. c.8, 9 Geo.lI c.26.

13 See, n.4.

14

See, Vol.11, Halsburvy's Laws of England, (2nd ed.,
1933), p.958, para. 1710 (n.k).





























































































































































































































































































































































































































































