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QUEENSLAND LAW REFORM COMMISSION

INTESTACY RULES

Chapter 1 - Preliminary

1.1 Introduction

Intestacy rules are the rules which determine the manner in which the estate of a
deceased person is distributed when, or to the extent that, the deceased fails to
make a will.®> Intestacy rules can also be likened to the will the law would expect a
member of an average family to make if he or she got around to it. The rules
provide for a distribution of the deceased’s estate to the spouse and issue (i.e.
children, grandchildren etc) of the intestate (the deceased) and, if there is no
spouse or issue, then provision is made for the intestate’s parents, brothers and
sisters, nephews and nieces, then grandparents, then uncles and aunts, then
cousins.® There is no provision for a distribution of the intestate’s estate to
relatives more remote than first cousins of the intestate.

1.2 History*

Historically, intestacy rules emerged from common law rules which restricted a
person’s power to make a will.

For many centuries, in England, although there were regional variations, a man was
commonly allowed to dispose by will of only one half or one third of his chattels:
one half if he had a wife but no children; one third if he had a wife and children.
The wife was entitled to the other half or a third, and the children a third. These

The deceased may never have made a will. f he or she had made a will, the will may have subsequently been
revoked (for example, by marriage or divorce). If a will had been made, it may not have disposed of all of the
deceased's property. The will may have been an invalid will. See Succession Act 1981, ss 8, 9, 17, 18, 34.

Succession Act 1981, s.35 and Schedule 2. See Ch.4 and Appendix 2.

See Sir William Holdsworth, A History of English Law, Vol. IIl, Ch.5; Hardingham, Neave & Ford, Wills and Intestacy
in Australia and New Zealand, (2nd ed) 1989 Ch.14.
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restrictions on testamentary capacity became a benchmark for what a wife and
issue should receive where there was no will. Upon the intestacy of a married
woman, however, the husband took all of his deceased wife’s estate.® This was
connected with the rule that upon marriage the wife's property became her
husband’s.

Historically, intestacy rules were concerned with personal property such as cattle
and furniture, not land. Land descended according to ancient rules designed to
ensure that it passed to the (usually male) heir at law, under the doctrine of
primogeniture - that the eldest son should inherit his father's wealth. That rule was
finally abolished in Queensland by the Intestacy Act 1877. Nevertheless, the old
rules applicable to personal property still affect the present Queensland intestacy
rules and the distribution of both land and personal property: a spouse still has to
share the intestate’s estate with the intestate’s issue.

1.3  Assumptions and limitations

Intestacy rules are necessarily limited by the fact that they refer to classes of
persons and therefore cannot differentiate between deserving and undeserving
persons within a class as the following hypothetical examples show. Those who
compilain of the "injustice" of the intestacy rules often do not appreciate this.

1.3.1 Examples

Example 1
John died intestate leaving a widow, Elspeth and two children, Peter and Margaret.

Comment

Under the existing intestacy rules, Elspeth, Peter and Margaret will each receive one third of the
estate.

Since we know nothing of the circumstances of Elspeth, Peter or Margaret, we might wish to
suspend judgment as to whether the equal division is *air'. We may feel the need for more
facts as in Examples 2 and 3.

Holdsworth History of English Law Vol.3 p.561.



Example 2 - facts added to Example 1

Elspeth, John’s widow, left him soon after they were married, thirty years before he died. They
never divorced. John lived in a relationship with Catherine which lasted for twenty-five years
until his death. She survived him. Peter and Margaret are the children of John and Catherine.

Comment
Under the existing intestacy rules Eispeth is entitled to one third of the estate, since she is still

John's wife.* Catherine will take nothing. An attempt is made, in the recommendations which
follow, to dispense better justice for people in Catherine’s position.

Example 3 - different facts added to Example 1

Elspeth, John's widow, who is some thirty years younger than John, had married him only three
months before he died, at a time when it was clear that he was in the last stage of his life.
Elspeth was a wealthy woman, having inherited money from three previous wealthy husbands
all of whom she had married in their old age. Peter and Margaret are the children of John’s
first wife, who died three years ago. Margaret is financially secure but Peter has a severe
intellectual disability and his parents always cared for him.

Comment

Under the present rules Elspeth will still take one third of the estate.” The estate might be
insufficient to enable Peter to be properly looked after, if Elspeth’s share is taken from it. Peter
could make an application for *family provision* under Part IV of the Succession Act 1981 so
that he gets adquate provision from his father's estate.®

Example 4 - a different example

Pablo died intestate. He was married to Anna, but they had no children. His only relative is a
sister, Alicia, a member of a religious order living in Spain. They had not seen each other for
forty years, but always exchanged Christmas cards.

Comment

The present intestacy rules give Anna the first $50,000 of Pablo’s estate and half the rest.
Alicia is entitled to the other half.”> No doubt Anna would consider the intestacy rules to be
"unjust’, particularly if the only major asset of the estate is the family home, worth $150,000, in
which she lived with her husband for many years and which she is now obliged to sell. In the
Commission’s recommendations which follow, Anna would not have to sell the family home.

Distribution of John'’s estate will be in accordance with Succession Act 1981, Schedule 2, Part |, item 2. See
Appendix 2.

Ibid.

See para. 1.5 and Appendix 2.

Succession Act 1981, Schedule 2, Part |, item 3. See Appendix 2.



Example 5

Angela, aged 17, was Killed in a car crash. An insurance policy she had taken out when she
was 16 paid $30,000 to her estate. She was an only child, survived by both her parents. Her
father, however, had deserted her mother when Angela was 7, in blameworthy circumstances.
Angela had never seen him since.

Comment

Both parents are entitied to Angela’s estate. She died intestate because at 17 she was too
young to have made a will. Angela's mother is critical of a law which deprives her of half of
Angela’s estate. If Angela had been 18, the solution would have been for her to have made a
will in favour of her mother.

These examples, which could be multiplied indefinitely, demonstrate that intestacy
rules cannot differentiate between the deserving and the undeserving.

1.4 The usual application of intestacy rules

The average age for deaths amongst males in Australia, in 1991, was 72.2; and for
women, 78.8 years.”® The intestacy rules would operate, primarily, in relation to
this older age group and this fact has strongly influenced the Commission in its
recommendations. A surviving spouse will most probably be in that age group and
retired. Any children of the intestate and the spouse will most probably be mature
rather than young adults or infants. The parents of the intestate will most probably
already be dead. It is difficult to include the case where an intestate dies leaving
more than one spouse, as Examples 2 and 3 in para. 1.3.1 illustrate. )

1.5 Relief in cases of unfairness - *family provision"

Queensland is advantaged in having a statutory mechanism, called ‘“family
provision".!! The mechanism applies if adequate provision has not been made
from a deceased person’s estate'? for the proper maintenance and support of his
or her spouse, child or dependants. In such cases the court may, in its discretion,
order that such provision as the court thinks fit be made out of the estate for the

° Australian Bureau of Statistics’ Publication Deaths, Australia, 1991 (Cat. No. 3302.0) at p.1.

! Succession Act 1981, Part V. See Appendix 2.

1 . .
2 Either as a consequence of the terms of a will or of the operation of the intestacy ruies.



spouse, child or dependant.’?
1.6  Changing patterns of family wealth'

1.6.1 Changing forms of wealth

There have been significant changes in the form of wealth and the patterns of
family wealth in Australia in the last century. A hundred years ago where family
wealth existed, it was likely to consist of a small-holding or business. The entire
family might have cleared and cultivated land, built a home on it, and made a living
by the land. A family business would have been built up in a similar way. It was
essential, in that context, that the business, including any home forming part of it,
should remain in the family. Today, although family businesses still exist which
provide careers for the future for members of the family, private wealth in Australia
has become increasingly diversified. The corporatising of private investment
represents one major shift in the patterns of wealth. Individual Australians may
participate in the corporatised wealth of Australia by owning shares in public
companies. The advantage of this form of wealth is that it is readily realisable. A
shareholder knows the daily trading price of any shares she or he may own
because the stock market publishes daily price lists and performs an efficient
service in bringing buyers and sellers together. Such forms of wealth are
individualistic rather than family-oriented.

1.6.2 Changing attitudes towards education

In earlier times specialised education, apart from higher education available only to
a minority, would often consist of training by the parents in the skills and
knowledge of the business they had built up by a life-time’s effort or, in trades, by
apprenticeship at work.

The object of such education was to enable the sons to remain and succeed in the
business known to their parents, or to acquire a narrow manual work skill.
Nowadays, education has become far more specialised and technical. Technical
education is seen as playing an increasing role as a provider of employment and
has changed public attitudes towards the need for, and specific content of,
education. Australian society recognises the need to educate both its young men

3 Subject to the court’s determination that it is proper for a dependant to be provided for, having regard to the
extent to which the dependant had been maintained and supported by the deceased, the need for the continuation
of that maintenance and support, and the circumstances of the case.

14 See J.H. Langbein, The Twentieth-Century Revolution in Family Wealth Transmission (1988) 86 Michigan Law

Review 722, for a detailed analysis of changes in the pattern of family wealth in the USA over the last century.
Broadly speaking, similar changes have occurred in Australia.
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and women in individual and independent, portable skills, geared to serve the
needs of the public and private sectors. This is demonstrated by the amount of
money devoted to education in Australia. In the Australian Bureau of Statistics
publication Education and Training in Australia 1990 it is stated:

*Section 5.2 Education Funding Overview

in the 1989-90 financial year, expenditure on education in Australia by government
and private sectors totalled an estimated $19.7 billion. Ninety-one per cent of this
amount came from the government sector, with private sources contributing the
remaining S per cent. While the proportion of outlay on education by the private
sector is relatively small, it has increased steadily since 1984-5, when it was 6 per
cent ..."

Public expenditure on education is necessarily incurred at the taxpayer’s expense.
Private expenditure on education is an additional investment which parents make in
their children’s future. According to the Australian Scholarship Group,'® parents
with a child starting school in 1993 will pay out $60,000 on education by the time
the student completes Year 12. Parents who opt for private secondary schooling
will pay out $85,224, including $52,000 in school fees. The figures quoted reflect a
realisation, both public and private, of the need to educate in the modern world,
and of the fact that education is more likely than the lack of it to ensure
employability and is something which, unlike inherited wealth, cannot be dissipated
or stolen. Education may reduce the need for inherited wealth and its cost reduces
the taxpayer’s ability to accumulate private, inheritable savings.

1.6.3 Pensions

Entitlement to a pension, whether age pension or a pension under a
superannuation fund, is another phenomenon of the changing pattern of wealth in
Australia which has the effect of reducing the significance of inheritance laws and
the expectation of inheritance by succeeding generations. The momentum for
making provision for superannuation has gathered pace during the last ten years.
Faced by the realisation that there would not otherwise be sufficient public moneys
available to meet the financial needs of an ageing population, participation in a
national superannuation scheme has recently become compulsory for virtually all
Australian employees. The existence of superannuation funds encourages
contributors who would otherwise expect to become financially dependent on the
State to save. Contributors reduce their capacity and their need to save for old
age by other means. It is expected that hundreds of billions of dollars will be

15 Cat. No. 4224.0 at p.162.

6 Your Child's Secondary Education Checklist of Main Costs with Year by Year Estimates to the Year 2014.





























































































































































































































































































































































































