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INTRODUCTION

The Attorney-General requested the Queensland Law Reform Commission to
review the Bail Act 1980

with a view to advising me on the
desirability of amendments to provide that
an accused person has a right to bail,

The Attorney-General also requested that, in conducting its review of the Bajl Act
1980, the Commission take into consideration the recommendations of the Royal
Commission into Aboriginal Deaths in Custody.

In addition, the Attorney-General asked that the Commission’s review of the law
relating to bail include reference to the Question of bail for people who commit
offences of domestic violence.

Bail is a procedure which allows a person who has been arrested on a charge of a
criminal offence to be released from custody until he or she stands trial. A grant of
bail ensures that an accused person does not suffer unnecessary or unlawful
deprivation of liberty before trial. The bail process is consistent with the general
principle of the presumption of innocence. The presumption of innocence means
that it is the task of the prosecution in a criminal trial to prove beyond reasonable
doubt that the accused person is guilty of the offence charged and that, until the
prosecution so proves, the accused must be presumed to be innocent of the
offence charged.

The right to bail is not unqualified. A delicate balance exists, in a consideration of a
bail application, between the recognition of the presumption of innocence, on the
one hand, and the need for the community’s interests to be protected, on the
other. As Mason C.J. said in South Australia v O'Shea (1987) 163 CLR 378 at 385:

There is of course an obvious tension between protection of individual
liberty, which is deeply rooted in common law tradition and democratic
ideals, and the need to protect the community from offenders.

In February, 1993, the Commission released a Working Paper containing a review
of bail legislation in Queensland. Most of the views expressed in the Working
Paper are reflected in this Report. In some areas, views have been modified as a
result of consultations held and submissions received since the release of the
Working Paper.

This Report deals with the prima facie right to bail, and with the criteria which
qualify that right in the public interest. It therefore considers what test should apply
in determining when bail should be denied; what particularised criteria are to be
taken into account in the application of the basic test; and whether there should be
a reversal of onus for certain serious offences.
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It also considers review of a refusal of bail, continuation of the practice of granting
cash bail, the consequences of failure to answer bail, and the nature of baijl
conditions.

In conducting its review and framing its recommendations, the Commission has
been guided by the following principles:

a person charged, but not convicted, of an offence is innocent in the
eyes of the law;

the law should also protect members of the public from harmful
behaviour;

the law should protect people from unlawful or unnecessary
deprivation of liberty; and

the administration of the criminal justice system requires that people
accused of an offence are tried and (if appropriate) punished.

The Commission wishes to thank those persons and bodies who made valuable
submissions to the Working Paper. It also wishes to record its sincere thanks to
Mr R.G. Kenny of the Faculty of Law, University of Queensland who acted as
Consultant to the Commission on this reference and to Mr R. McDowall, a
Consultant to the Office of Parliamentary Counsel, for his work in preparing the
Draft Bill, which is Appendix B to this Report.



CHAPTER 1

Bail - The Present Law

1. The Importance of Bail

Historically, bail was a process to ensure that people who were charged with a
criminal offence (defendants) appeared at court both for the hearing of their charge
and the imposition of an appropriate punishment. Those who are refused bail are
kept in police watch-houses, lock-ups and jails until trial.

Today, however, bail attempts to serve additional functions for the protection of the
community.

The ramifications for the community of releasing defendants charged with violent
offences before their trial cannot be ignored. For the victim of a violent offence, the
release of a defendant charged with such an offence may cause fear and other
psychological harm. For the community, there is a risk that offenders with a history
of violence may commit further violent offences before their trial.

However, the consequences of a refusal of bail cannot be understated. It involves
the loss of a person’s liberty.

In Australia’s system of criminal law, a defendant is presumed innocent until found
guilty by a court. An allegation of wrongdoing must be proved by the accuser.
Until that occurs, an accused person ought not to be assumed to have committed
the crime charged.

If a person is detained in a jail, watch-house or a police lock-up during a period
before trial (remanded in custody), that period is served before the court has
determined -

* whether the person is guiity of ahy charge; and

* if guilty of any charge, whether imprisonment is an appropriate
punishment (some lesser penalty, such as probation, a fine or a
community service order may be more appropriate).

As a consequence of incarceration before trial, non-convicted people may lose their
employment, suffer damage to reputation, and face disruption to existing family
relationships. A proportion of these people will not be convicted of any offence.

Because of such detriments, a defendant whose incarceration before trial is likely to
be lengthy may be induced to plead guilty simply to get an earlier hearing date.



4

A person who is kept in jail before trial is restricted in preparing evidence for the
defence case.

The uncertainty of a release date from jail may weaken the will of some defendants
to present their best case at trial. One submission to the Commission by a legal
practitioner with wide experience in bail cases explained -

‘It is the moral sapping, debilitating effect of incarceration on remand that
contributes to the potentially permanent effects of refusal of bail. In the
despondent state that overcomes many people immediately they are
imprisoned, clear and definite instructions may be more difficult for a legal
representative to obtain. Many prisoners seem to give up hope."

Finally, a period of imprisonment before trial may decrease the chances of
successfully arguing against a jail sentence if the defendant is convicted of the
charge. ~ When considering whether or not to impose short periods of
imprisonment for a particular offence, judicial officers will take into account the
employment and stability of a defendant and the ties and responsibilities a
defendant has in the community. The greater a defendant's individual and
community responsibilities, the greater the pressure on judicial officers not to
impose a jail sentence, or a sentence that restricts the defendant from performing
existing responsibilities. If a defendant has been jailed before trial, the normal links
forged by a person within the community are less likely to be present. The
defendant is unlikely to have employment, and existing ties within the community
will have been loosened during the period spent by the defendant in jail.

In its review of the operation of present bail legislation, the Commission has been
aware of the need to balance these two often competing principles - the need to
preserve the freedom of the defendant, consistent with the presumption of
_innocence, weighed against the need to protect the community from a re-offending
or potentially violent defendant. The recommendations of the Commission are
made within this context.

2. The Current Law

After being arrested and charged with an offence, and before the matter is finally
resolved by conviction or acquittal in the appropriate court, a person (the
defendant) may be remanded in custody or may be released from custody in the
intervening period through a grant of bail.

Bail is a procedure which allows a person who has been accused of a criminal
offence, and arrested, to be released from custody until he or she stands trial. The
bail process is consistent with the general principle of the presumption of
innocence - that is, that it is the task of the prosecution in a criminal trial to prove
beyond reasonable doubt that the defendant is guilty of the offence with which he

Submission by Michael Barnes, Solicitor, Brisbane.
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or she is charged and that, until the prosecution so proves, the defendant must be
presumed to be innocent of the offence charged.? It recognises that the liberty of
a person who has not been convicted of an offence should not be restricted unless
it is necessary in the interests of the community that the person be detained.

Where bail is refused, the defendant is remanded in custody. This means that he
or she is detained in a police watch-house or jail. During that time, the costs of
that detention must be borne by the State and the defendant does not have the
advantage of normal contact with family or friends, or of being able to engage in
employment.  Obviously, those benefits are available to a defendant who is
released on bail.

In Queensland, matters relating to bail are dealt with under the Bail Act 1980. To
the extent that any other Queensland Acts (for example, the Justices Act 1886
section 222(2)(iv)) refer to release on bail or on recognisance, they should be
altered to specifically refer to the criteria for the refusal of bail in the Bail Act 1980.

Watch-house bail

Under the Bail Act 1980, a defendant is eligible to be considered for bail at any
stage of the criminal law process. Except for serious offences such as murder,® a
police officer in charge of a watch-house is empowered to grant bail.* This is
known as ‘watch-house bail'.

There is no right for a defendant to be granted bail at the watch-house. However,
there is a duty on the police officer to investigate the question of whether or not
bail should be granted. Bail may be refused if the police officer is of the opinion
that there would be an unacceptable risk that the defendant, if released on bail,
would fail to appear and surrender into custody when required, or would, whilst on
bail, commit an offence, endanger the safety or welfare of the members of the
public or interfere with witnesses or otherwise obstruct the course of justice.®

Bail by court

A defendant who is not granted watch-house bail may apply to a court for bail.
Generally speaking, a court has power to grant bail to a person held in custody on
a charge of an offence if the defendant is awaiting proceedings in that court in
relation to that offence. A Magistrates Court may also grant bail to a defendant
who has been committed in that jurisdiction for trial in the District Court or the

See for example Woolmington v DPP [1935] AC 462 at 481-2; Mancini v DPP [1942] AC 1 at 11; R v Mullen (1938)
59 CLR 124 at 136.

Bail Act 1980 section 13,
Bail Act 1980 section 7.

Bail Act 1980 section 16.
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Supreme Court.® The Supreme Court has an overriding authority to determine bail
applications, whether or not the defendant has appeared before the Supreme
Court in relation to a charge for the offence for which bail is sought.” There are
some offences for which, at present, bail can be granted only by a Judge of the
Supreme Court.® These offences include murder, treason, piracy and demands
with menaces upon agencies of government, all of which carry a mandatory
sentence of life imprisonment. ,

Unlike the position with respect to watch-house bail, a defendant who appears
before a court which has power to grant bail has, subject to some exceptions, a
right to be granted bail for the offence with which he or she is charged.® Where a
court is able to grant bail, there can be a refusal to do so on the same grounds as
may be found by a police officer.!°

Release on bail

When a defendant is released on bail by a police officer or by a court, the release
is usually made subject to certain conditions which are designed to ensure that the
defendant will appear before a court in the future to answer the charge which has
been made."! In the usual case of a grant of bail, the defendant signs a
document known as an ‘undertaking’, which is a promise in writing to appear in
court when required.!?

However, for relatively minor offences, the defendant may be released without an
undertaking. If this happens, the defendant will be required to make a deposit of
money as security for his or her appearance. This is referred to as ‘cash bail’.
Cash bail may be granted by a police officer or a Magistrate. It is not available for
indictable offences, or for offences specified in the Second Schedule to the Bail Act
1980." The principal offence in that Schedule is that created by section 16 of the
Traffic Act 1949 (the drink driving offence). A defendant cannot be released on

Bail Act 1980 section 8(1)(a). Committal proceedings are a preliminary hearing in the Magistrates Court of more
serious charges to determine whether there is sufficient evidence to establish a case against the defendant for trial
in the District Court or the Supreme Court.

Bail Act 1980 section 10,
Bail Act 1980 section 13.

Bail Act 1980 section 9.

10 Bail Act 1980 section 186.

1 Bail Act 1980 section 11,

12 Bail Act 1980 section 20,

13 Sections 14 and 14A,
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cash bail if he or she is not carrying, at the time of arrest, sufficient money to pay
the amount of cash bail set.

When cash bail is granted, a failure to appear in court as required will result in the
forfeiture of the monies paid. Usually, no conviction will be recorded against the
defendant. Although there is a power in the Bail Act 1980 to issue a warrant for
the arrest of a person who fails to answer cash bail, this is rarely used.

Where bail other than ‘cash bail’ is granted, the defendant signs an undertaking,
promising to appear in court when required to do so. Failure to appear in
accordance with an undertaking is an offence under the Bail Act 1980 and, usually,
a warrant will be issued for the arrest of the defendant.!

In addition to the requirement of an undertaking, the Bail Act 1980 enables the
police officer or court to impose further conditions of bail.’®> These are arranged
in the Act in an increasing hierarchy of severity but the Act requires that the
conditions for the grant of bail not be more onerous than is necessary, having
regard to the nature of the offence involved, the particular circumstances of the
defendant and the public interest. Thus, the defendant may be released on his or
her own undertaking, alone. If that is not sufficient, the defendant may be released
on his or her own undertaking with, additionally, a requirement that he or she make
a deposit of money or of some other security of stated value. In the event that this
is not sufficient, the person may be released on his or her own undertaking with
the additional requirement that another person, known as a surety, also signs an
undertaking. In that undertaking, the surety promises to make payment of a stated
sum of money in the event that the defendant does not appear in accordance with
the defendant’s own undertaking. Finally, the defendant may be released on his or
her own undertaking, along with a deposit of money or other security of stated
value, together with the requirement of a surety.

The Act also enables more specific bail conditions to be imposed. For example,
the defendant may be required to report to a nominated police station periodically,
or to surrender a passport. In each case, the condition is designed to enable the
defendant to be released from custody but, at the same time, to ensure that the
defendant will appear in court as required and that no public detriment will occur
as a resuilt of his or her release.

Entering into an undertaking is a serious matter. In the event that the defendant
does not appear in court, in addition to the commission of an offence under the
Bail Act 1980 by the defendant, the defendant and surety, if any, are liable to
forfeiture of the amount of money stated in the undertaking.

14 Bail Act 1980 section 33.

s Bail Act 1980 section 11.






CHAPTER 2

The Recommendations Made in the Working Paper

In its Working Paper,'® the Commission made a number of recommendations to
change the Bail Act 1980. Those recommendations are set out in this chapter in
order of their appearance in the Working Paper.

Recommendations in the Working Paper

Recommendation 1 (Abolition of limitation on the power of police
officers and watch-house keepers to grant bail for serious offences)

"The Commission is of the view that the present limitation on the power of
police officers and watch-house keepers to grant bail for some serious
offences need not be retained."”

Recommendation 2 (The Magistrates Court should be empowered to
deal with bail applications in all cases)

“The Commission is of the view that the power of the Magistrates Court to
grant bail should also be extended. In the light of the fact that magistrates
decide whether or not defendants should stand trial for serious offences
such as murder, and are able to hear most charges arising under the Drugs
Misuse Act'® the Commission considers that magistrates should be
empowered to deal with bail applications in all cases."??

16

17

18

19

The Bail Act Queensiand Law Reform Commission, Working Paper No. 41, February, 1993. (Hereinafter referred to
as ‘the Working Paper’).

The Working Paper at page 6.

Drugs Misuse Act 1989 section 13. Since the Working Paper was published a Bill to amend section 13 of the Bail
Act 1980 has been introduced Into Parliament to delete reference to offences against the Orugs Misuse Act 1989,

The Working Paper at page 6.
















































































































































































































































