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(1)
INTRODUCTION

The 1986 census conducted by the Australian Bureau of Statistics! revealed that
38,736 couples® in Queensland were living in de facto relationships.® This figure
increased to approximately 59,750 couples* in 1991.5 The increasing number of
couples who choose to live in de facto relationships is also reflected in the Australia
wide figures.®

Because of the large number of couples who do not marry, it is imperative that the
law provides an adequate way to resolve financial disputes which may arise when a
de facto relationship ends.

On the breakdown of a marriage, the Family Law Act 1975 (Cwth) provides a
mechanism to resolve financial disputes which may arise. However, in Queensland
there is currently no legislation equivalent to the Family Law Act 1975 (Cwth) to
assist de facto couples in resolving property and maintenance disputes. If there is
a property dispute between the parties the common law applies. This law is
uncertain and is not specifically designed to take into account the different kinds of
contributions made by parties during the de facto relationship.

In its Working Paper No 40 on De Facto Relationships published in September
1992, the Commission recommended the introduction of legislation to facilitate the
resolution of disputes between de facto couples, regardiess of the gender of each
of the partners of the couple. The legislation proposed in the Working Paper also
eémpowered courts to declare interests in property and to declare whether or not a
de facto relationship existed at a particular time or during a specific period.

This Report contains the final recommendations of the Commission in this
important area of the law. The Report begins with chapters discussing the need
for reform and the appropriate court in which matters arising under the proposed
legislation should be heard and determined.

1986 Census of Population and Housing: Small Area Data.
This represents 6.5% of couples in Queensland.

The census did not obtain information on couples living in same sex de facto relationships. These figures,
therefore, are of heterosexual de facto relationships,

This represents 9.6% of couples in Queensland.
1991 Census of Population and Housing: ABS Catalogue No 2722.3,

In 1986, there were 204,946 de facto couples (5.8% of all couples) living in Australia: 1986 Census of Population
and Housing: Small Area Data. This Increased to approximately 292,208 da facto couples (8.1% of all couples) In
1991: 1991 Census of Population and Housing: ABS Catalogue No 2722.0.



(i)

The remainder of the Report consists of a brief commentary on the provisions of
the proposed legislation where the Commission has considered it necessary. The
proposed legislation is set out in Appendix B. The legislation encompasses the
recommendations of the Commission.

The Commission is grateful for the input it received through submissions and
consultations. It has also had the benefit of reviewing the operation of the New
South Wales De Facto Relationships Act 1984. The enactment of the legislation
recommended in this Report will both clarify the law and facilitate a more just and
equitable regime for resolving disputes which can arise on the breakdown of de
facto relationships.

T




(iii)
SUMMARY OF MAJOR RECOMMENDATIONS

Following is a Ssummary of the major recommendations made in the Report. The
recommendations should be read in the context of the Report as a whole,

1. Need for reform

One of the major problems with the existing law in Queensiand concerning de facto
relationships is that there is no legislation which governs property distribution

(Pages 1-2 of the Report)
2. Forum for resolution of disputes

The Family Court is the most suitable forum to hear and determine disputes which
may arise on the breakdown of a de facto relationship. However, because of
possible constitutional difficulties of a State conferring jurisdiction on a
Commonwealth Court (the Family Court), the Supreme Court, District Courts and
Magistrates Courts are conferred with jurisdiction to administer the legislation,

(Pages 3-5 of the Report)
3. Meaning of "de facto relationship"

For the purposes of the proposed legislation, the term "de facto relationship"
- means the relationship between 2 persons (whether of a different or the same
gender) who, although they are not legally married to each other, live in a
relationship like the relationship between a married couple.

(Pages 11-12 of the Report)
4. Cohabitation and separation agreements
* People who are planning to enter into a de facto relationship, are in
and wish to continue a de facto relationship or plan to separate may
enter into a cohabitation or separation agreement (financial

agreement).

(Pages 21-24 of the Report)



(iv)

Subject to the proposed legislation, principles of contract law apply to
financial agreements.

(Page 25 of the Report)

Subject to the proposed legislation, a financial agreement will be
binding on the parties in an application to alter interests in property or
for maintenance if the agreement is in writing, signed by the partners
and witnessed by a justice of the peace (qualified) or a solicitor and
contains a statement of all significant property, financial resources and
liabilities of each partner.

(Pages 26-30 of the Report)

In proceedings to alter interests in property or for maintenance,
parties will not be bound by the terms of an agreement which
complies with the above requirements if enforcing them would resuit
in serious injustice between the partners or to a child of the partners,
if the circumstances have changed since making the agreement and it
would be impracticable for it to be -enforced or if the partners have
revoked a term of the agreement in writing or by conduct.

(Pages 31-35 of the Report)

5. Property and maintenance disputes

*

A court can make a property adjustment or maintenance order only if
the de facto partners have lived together in a de facto relationship for
at least 2 years, there is a child of the partners under 18 years of age
or the applicant has made substantial contributions to property or
financial resources of the partners or to family welfare and failure to
make the order would result in serious injustice to the applicant.

(Pages 38-44 of the Report)
For the purposes of the legislation, "child" of the de facto partners
includes a child who, at a time during the de facto relationship, was
treated by either partner as a child of the relationship and was
ordinarily a member of the partners’ household.

(Pages 43-44 of the Report)



(v)

A court may make a property adjdstment or maintenance order only if
the parties disclose their financial circumstances. In certain
circumstances, however, the court is given the power to make such
an order if there has been insufficient or no disclosure.

(Pages 45-46 of the Report)

Property disputes:

The court is empowered to make a property order that it
considers to be just and equitable in favour of a de facto
partner or a child of the de facto partners.

(Pages 55-58 of the Repont)

Before the court may make a property order, the parties must
attend a compulsory conference in an attempt to settle the
dispute.

(Pages 58-59 of the Report)

The matters to be considered by the court in making a
property order closely reflect the matters which may be
considered by the Family Court under the Family Law Act 1975
(Cwth).

(Pages 48-54 and 59-60 of the Report)

In making a property order in favour of a child of the de facto
partners, the court is directed to consider the financial and
non-financial contributions of the child and the contributions to
family welfare made by the child. The court may only consider
the non-financial contributions and contributions to family
welfare made by a child if they are substantial.

(Pages 61-63 of the Report)
Spousal maintenance:
Before a court may make an order for spousal maintenance, in
addition to the matters set out above, the court must be

satisfied that a partner is unable to adequately support himself
or herself.

(Pages 76-78 of the Report)



(vi)

The inability to adequately support himself or herself must arise
because that partner’s earning capacity has been adversely
affected by the circumstances of the de facto relationship or for
another reason arising in a whole or in part from circumstances
arising from the de facto relationship.

(Pages 76-78 and 80-83 of the Report)
The matters for consideration by a court in deciding the
amount (if any) of spousal maintenance closely reflect those

matters which may be considered by the Family Court under
the Family Law Act 1975 (Cwth).

(Pages 76-78 and 85-89 of the Report)
Spousal maintenance orders made will cease to have effect on
the death of either partner or if the partner receiving the

maintenance marries or enters another de facto relationship.

(Pages 89-92 of the Report)

6. Declaration of property interests

A court may declare the existing title or rights (if any) that a de facto partner or
another party may have in relation to property.

(Pages 47-48 of the Report)

7. Mediation and arbitration

*

The Registrar must, on request, advise parties about mediation and
arbitration facilities available in the court.

(Pages 95-96 of the Report)

Mediation is available to the parties before or after the proceedings
have begun.

(Pages 96-97 of the Report)

Parties may arrange a private arbitration of a dispute or the court may
order a dispute to arbitration.

(Pages 98-99 of the Report)



(vii) .

An award made by an arbitrator may be registered and, if so, will take
effect as an order of that court.

(Pages 98-99 of the Report)
A party to a registered award made in a court ordered arbitration may
apply to a court for a review of that award. In such a review, all
matters of fact and law will be decided as if for the first time.

(Page 100 of the Report)

A party to a registered award made in private arbitration may apply to
a court for a review on questions of law.

(Pages 100-101 of the Report)

8. Declaration of existence or non-existence of a de facto relationship

*

An application may be made to the Supreme Court or District Courts
for a declaration that a de facto relationship did or did not exist at a
particular time or for any particular period.

(Pages 103-107 of the Report)

An application may be made to the court for such a declaration to be
revoked.

(Pages 107-109 of the Report)

9. Courts

*

*

The Supreme Court, District Courts and Magistrates Courts are given
jurisdiction to hear and determine matters arising under the Act
according to their monetary jurisdiction.

(Pages 110-111 of the Report)
If the parties consent, a court may hear a matter concerning an
interest in property if the value of the interest is up to twice the court’s
jurisdictional limit.

(Pages 111-112 of the Report)




























































































































































































































































































































































































































































































































































































































































