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PART 1

INTRODUCTION

1. TERMS OF REFERENCE

The Attorney-General has requested the Queensland Law Reform Commission® to
consider two matters in relation to the assessment of damages:

(@)  Whether there should be any limitations imposed on Griffiths v Kerkemeyer
awards in personal injury litigation and in awards for loss of domestic
services in Lord Campbell’s actions which are assessed on similar principles
to Griffiths v Kerkemeyer.

(b)  The desirability or otherwise of continuing to exclude the benefits listed in
Section 15C Common Law Practice Act 1867 from the assessment of
damages in Lord Campbell’'s actions.

The Attorney-General requested the Commission to report to him on both matters
within three months from July 1993.

Given the deadline for reporting, the Commission circulated draft reports on both
matters in August 1993 to a number of individuals and organisations the
Commission considered may have an interest or expertise in either or both
matters.? A cut-off for the receipt of submissions was set at two weeks from
distribution of the draft reports. It is regrettable that it was necessary to restrict
circulation and to impose such a short time-limit, but the Commission was bound
by the Attorney-General’s reporting requirements. 11 submissions were received
by the Commission and these have been taken into account in this Report.®

2.  BACKGROUND TO THE REFERENCE

It is apparent to the Commission that the terms of reference arose from a concern
in Government with a possible need to increase compulsory workers’
compensation insurance premiums and compulsory third party motor vehicle
accident insurance premiums to cover the costs of meeting common law damages
in personal injury litigation and in litigation resuiting from the wrongful death of a
person. Any rise in premiums to meet the costs associated with increases in the
size and/or number of claims made on compuilsory insurers may be passed on to

By letters to the Commission dated 29 June 1993 and 2 August 1993,

Approximately 100 copies of each of the draft reports were distributed.

A list of respondents appears in Appendix 1.
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the community by way of higher transportation costs and labour costs. Although
changes to the laws regulating personal injury and wrongful death litigation will
affect the uninsured wrongdoer, most serious injuries caused by the wrongdoing of
another are associated either with motor vehicles or with the injured person’s
employment and will be compensated from funds accumulated under compulsory
insurance schemes.

The Griffiths v Kerkemeyer head of damage in personal injury litigation and the
exclusion of certain benefits paid or payable to the dependants of a person who
has died as the result of the negligence of another from the assessment of
common law damages, are two areas where changes to the law may result in
savings to defendants and third party insurers or may at least help control future
escalation in the costs of damages. A financial analysis of the current and future
costs of Griffiths v Kerkemeyer awards and awards for damages for wrongful death
may be a useful exercise for insurers and premium payers. Such a project would
need to involve actuaries and others with an expertise in insurance. It would also
need to take place in the context of common law actions for damages generally
and would need to consider the willingness and ability of premium payers and the
wider community to bear the cost of particular types and levels of compensation.

3. THE COMMISSION’S APPROACH AND RECOMMENDATIONS

Part 2 of this Report discusses the Griffiths v Kerkemeyer head of damage. Part 3
of the Report discusses section 15C of the Common Law Practice Act 1867. Part
4 sets out the Commission’s recommendations.

In summary, the Commission has recommended that there should be minimal
legislative interference with Griffiths v Kerkemeyer awards in Queensland, and that
there should be no amendment to section 15C of the Common Law Practice Act
1867.

In its review of these two areas it has become apparent to the Commission that
there is a need for a general review of the law and procedures relating to personal
injuries litigation and to review the whole of the Common Law Practice Act 1867.
Whatever savings could have been made by limiting Griffiths v Kerkemeyer awards
and by restricting the operation of section 15C of the Common Law Practice Act
1867 are likely to have been insignificant compared to:

(i) the injustices which might have resulted from such a piecemeal approach;
and

(if) the potential savings in time and money which may be achievable by a
complete and thorough review of the law and procedure relating to personal
injury litigation and wrongful death litigation.



PART 2

GRIFFITHS V KERKEMEYER

1. INTRODUCTION*

A common law action for negligence which allows a plaintiff to sue a tortfeasor
(wrongdoer) for damages for personal injury may arise as a result of injuries
sustained in a motor vehicle accident, an accident occurring during the course of a
person’s employment, or as a result of accidents occurring in the ordinary course
of life.> When an injury occurs at a person’s place of employment there is a right
to compensation at common law where the employer’'s negligence caused the
injury as well as a right to make a claim for statutory benefits under the Workers’
Compensation Act 1990 (QId)® whether or not the employer was at fault.’”

Claims for damages may be made under various heads of damage? For
example, compensation can be claimed for pain and suffering, loss of amenities,
loss of enjoyment of life and loss of earning capacity. Where the injured person’s
need for reasonable domestic assistance or nursing services is provided
commercially, the cost of such services can be claimed.” The head of damage
commonly referred to as Griffiths v Kerkemeyer'® represents a subheading of
domestic assistance or nursing services, where those services are provided
gratuitously (on an unpaid basis) by friends or relatives of the injured person. The
Griffiths v Kerkemeyer claim relates to the injured person’s need for such services.

The terms of reference are set out on p.1 of this Report.
For example, such accidents may occur on another person'’s property, creating occupier's liability.

Workers' Compensation Act 1990 (Qid), s.5.1. Any benefits paid to the injured worker from the Workers’
Compensation Fund are deducted from any subsequent assessment of damages at common law.

For motor vehicle accidents in Queensland, compulsory premiums paid by car owners ensure the availability of
compensation funds for payment of awards of damages in common law actions. A limited compensation scheme
exists for criminal injuries (see chapter LXVA ss663A - 663E Criminal Code).

A *head of damage" is a classification used by the courts to indicate the type of damages involved in a claim. For
example, pain and suffering. Paff v Speed (1961) 105 CLR 549 at 558-559.

For example, Sailes v The Nominal Defendant (Qid) Supreme Court 18 August 1993, Unreported, Byrme J. In that
case the plaintiff was a tetraplegic. His wife left him soon after the accident. The trial judge recognised the
plaintiff's right to independent living in his home and not to be institutionalised. Future attendant care and
housekeeping to be provided commercially was assessed at $1,107,186 in a total award of $2,701,347.

10 (1977) 139 CLR 161.
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2. THE LAW PRIOR TO THE DECISION IN GRIFFITHS v KERKEMEYER

Prior to the decision of the High Court of Australia in Griffiths v Kerkemeyer!! it
was uncertain whether an injured plaintiff who required long term care'? was able
to obtain compensation in a common law action for such care unless there was a
legal or moral obligation for the injured person to pay the provider of the services
for care.”® It was only when there was such an obligation which produced a
financial loss to the plaintiff that the courts were prepared to award compensation
for that loss.'* As a consequence, no compensation was awarded if the services
were performed on an unpaid basis by, for example, a "dutiful daughter'’® or a
wife.’® Luntz notes that the treatment by the courts of unpaid services was in
“marked contrast to their treatment of charitable gifts given to injured persons and
their dependants:!”

In the latter circumstances the courts express themselves to be ‘revoited’ by the
idea that the benefit given by the charitable donor should be ‘diverted’ from the
victim to the ‘'wrongdoer’, yet they seemed to look with equanimity on the notion
that a wife should devote her life entirely to caring for, say, a quadriplegic
husband, thereby saving the defendant from paying damages for the fees of a
professional nurse.

The approach of the courts led, in some cases, to the practice whereby plaintiffs
entered into contracts with members of their families for the provision of services,
which would otherwise have been provided on an unpaid basis, so that a legal
liability was created.'® The plaintif may have been able to recover in such
circumstances even though the parties to the "contract' had an understanding that
the contract would not be enforced if the action for damages failed.’® However,

11 4e77) 130 CLR 161.

12 Long term care could include the provision of assistance with everyday activities such as dressing, eating and

helping with bathing as well as medical services.

13 Blundell v Musgrave (1956) 96 CLR 73 at 79.

14 Renner v Orchard and Anor [1967] QWN 3. See aiso Blundell v Musgrave (1956) 96 CLR 73.

15 Renner v Orchard and Anor [1967] QWN 3.

16 Arthur Robinson (Grafton) Pty Ltd v Carter (1968) 122 CLR 649.

1
7 Luntz H Assessment of Damages for Personal Injury and Death (3rd ed 1990) para 4.6.2.

18
See for example, Haggar v De Placido [1972] 2 All ER 1029.

19
But see Renner v Orchard [1967] QWN 3 where promise to pay care provider was conditional on recovery of

damages held not enough to entitle plaintiff to recover.
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as Luntz notes,”® in some cases the plaintiff would not be able to enter into a

contract because he or she was unconscious when the care was given. Also, in
most cases people would never think of entering into binding legal relations in
relation to services provided on an unpaid basis. Megaw J in Wattson v Port of
London Authority® in reply to the suggestion that a legally binding obligation was
necessary to allow the husband to recover a loss of wages sustained by a wife in
giving up work to look after him said: "That is not how human beings work". His
Lordship suggested that it would be "a blot on the law" to allow recovery where the
wife had held the husband to a contract, but to deny it "if she behaves like an
ordinary decent human being."

Luntz suggests that:

Limitations on the recovery of damages for voluntary services imposed in recent
years by statute” could lead to a revival of the practice of entering into
agreements purporting to create a legal liability.23

In England immediately prior to Griffiths v Kerkemeyer** the common law had
been developed to a point where compensation was based on the needs of the
plaintiff, rather than on the legal or moral obligation of the plaintiff to pay for the
services provided. In Donnelly v Joyce® the English Court of Appeal held that a
plaintiff could recover the fair and reasonable cost of nursing services provided by
a relative or friend regardless of whether there was a legal or moral obligation on
the part of the plaintiff to pay for those services. Megaw J said that:

The loss Is the plaintiff's loss. The question from what source the plaintiff's needs
have been met, the question who has paid the money or given the services, the
question whether or not the plaintiff is or is not under a legal or moral liability to
repay, are, so far as the defendant and his liability are concerned, all irrelevant.
The plaintiff's loss, to take this present case, is not the expenditure of money to
buy the special boots or to pay for the nursing attention. His loss is the existence
of the need for those special boots or for those nursing services, the value of
which for purposes of damages - for the purpose of the ascertainment of the
amount of his loss - is the proper and reasonable cost of supplying those

20 Luntz H Assessment of Damages for Personal Injury and Death (3rd ed 1990) para 4.6.3.

21 11969] 1 Lioyd's Rep 95 at 102,

22
See pp 22-30 below.

= Luntz H Assessment of Damages for Personal Injury and Death (3rd ed 1990) para 4.6.3 footnote 5. In Housecroft
v Burnett [1986] 1 All ER 332 (CA) it was said that the measure of damages awarded under the new approach
should not be such as to encourage the making of sham agreements, but in many instances now that is out of the
control of the Courts.

24
(1977) 139 CLR 161.

25

[1974] QB 454.












































































































































































































































































































































































































