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CHAPTER 1: THE REFERENCE

A. Terms of the reference

The Freedom of Information Bill was introduced into the Queensland Legislative
Assembly on 5 December 1991.

Subsequently, the provisions of the Bill were considered by Cabinet. Cabinet
approved that clause 48 of the Bill should operate only for a period of two years
from the Freedom of Information legislation receiving Royal Assent. The then
Acting Attorney-General, the Honourable Mr Paul Braddy, wrote to the Chairman of
the Commission on 18 December 1991, referring to the Commission a
consideration of all existing secrecy provisions and requesting the Commission to
recommend "which secrecy provisions should be retained and which ones should
be repealed." The text of the letter is set out in full in Appendix A.

The legislation was passed by Parliament on 5 August 1992 and was assented to
on 19 August 1992. Section 48 provides:

48(1) Matter is exempt matter if -

(a) there is in force an enactment applying specifically to matter of
that kind, and prohibiting persons mentioned in the enactment
from disclosing matter of that kind (whether the prohibition is
absolute or subject to exceptions or qualifications); and

(b) its disclosure would, on balance, be contrary to the public
interest.

(2)  Matter is not exempt under subsection (1) if it relates to information
concerning the personal affairs of the person by whom, or on whose
behalf, an application for access to the document containing the
matter is being made.

(3)  This section has effect for only 2 years from the date of assent.

Simply because legislation contains a provision prohibiting disclosure of
information, does not mean that information is exempt from the operation of the
Freedom of Information Act 1992 (QIld). Only if the provision is a "secrecy
provision" within the meaning of section 48 would the information which is the
subject of the provision be exempt from disclosure under the Freedom of
Information Act 1992 (QId). It should also be noted that the information may be
exempt under one of the other exemption provisions contained in the Freedom of
Information Act 1992 (Qld) as set out in Appendix .
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Section 48 of the Freedom of Information Act 1992 (QId) has not been the subject
of judicial consideration. However, it is similar in terms to the form in which section
38 of the Commonwealth Freedom of Information Act was originally enacted.! In
consequence it will be necessary to consider the interpretation placed on section
38 in a number of Federal Court decisions.

But it must be remembered that section 48 cannot be considered in isolation. A
key provision in the Freedom of Information Act 1992 (Qld) which should be read in
conjunction with section 48 is section 16 of the Queensland Act which provides:

(1) This Act is intended to operate to the exclusion of the
provisions of other enactments relating to non-disclosure of
information.

(2)  Sub-section (1) has effect subject to section 48 (Matter to
which secrecy provisions of enactments apply).

Ultimately sections 16 and 48 must be read together. At the expiration of the two-
year period referred to in section 48(3) no "secrecy provision" in another enactment
will be automatically repealed. Generally all secrecy provisions will remain in force,
but they will be read and applied as being subject to section 16 of the Act. In
other words unles$ legislation to continue exemption for a "secrecy provision" is
enacted that provision would not be effective after 18 August 1994 to prevent
disclosure of the information pursuant to the provisions of the Freedom of
Information Act 1992 (QId); that is, unless the matter was within one of the other
exemption provisions it would have to be disclosed. As will be demonstrated, it
becomes important to consider whether the "secrecy provision" in question
prohibits access to information of a particular kind or whether it amounts to no
more than a prohibition on a person disclosing information of a general kind which
is within the control of that person.

B. Methodology

The resources of the Commission did not permit an exhaustive investigation of all
Queensland enactments for the purpose of identifying any secrecy provision which
they may contain.

The Commission therefore determined to write to the head of each government
department, requesting that each department provide relevant information about
legislation which it administers.

1
See page 104, footnote 147.
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Three specific questions were put to each department. These questions were:

1. What secrecy provisions presently exist in legislation administered by your
department?

2. Is it the recommendation of your department that those provisions, if any, be
retained?

3. What are the reasons for your department’s recommendation that those

provisions, if any, be retained or repealed?

The full text of the letter to heads of government departments is set out in
Appendix B. A summary of the responses received by the Commission to the
letter is provided in Appendix C.

The Commission analysed the provisions identified to it by the various government
departments to determine whether such provision was within section 48(1)(a) and
then considered whether the exemption presently given by section 48 should
continue.

The Commission relied on information supplied by the various departments about
the existence of secrecy provisions. However, in formulating its recommendations
about those provisions, the Commission came to an independent view, taking into
account the submissions of the departments concerned.

In 1993, the Commission issued a Draft Report, setting out its tentative
recommendations. The Commission was guided by the legislative principles
underlying the Freedom of Information Act 1992 (QId). These principles are set out
in section 5 of the Act. Section 5 provides:

(1)  Parliament recognises that, in a free and democratic society -

(a) the public interest is served by promoting open
discussion of public affairs and enhancing government’s
accountability; and

- (b)  the community should be kept informed of government’s
operations, including, in particular, the rules and
practices followed by government in its dealings with
members of the community; and

(¢c) members of the community should have access to
information held by government in relation to their
personal affairs and should be given the ways to ensure
that information of that kind is accurate, complete, up-to-
date and not misleading.
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(2)  Parliament also recognises that there are competing interests in that
the disclosure of particular information could be contrary to the public
interest because jts disclosure in some instances would have a
prejudicial effect on -

(a) essential public interests; or

(b) the private or business affairs of members of the
community in respect of whom information is collected
and held by government.

(3) This Act is intended to strike a balance between those competing
interests by giving members of the community a right of access to
information held by government to the greatest extent possible with
limited exceptions for the purpose of preventing a prejudicial effect to
the public interest of a kind mentioned in subsection (2).

In the light of these principles, the Commission recommended that the section 48
exemption should continue for very few of the provisions identified by the various
departments.

The Draft Report was circulated to all government departments and comment
invited. Advertisements were placed in the press, inviting public submissions.
Responses to the Draft Report have been taken into account in the Commission’s
final recommendations.

A summary of the recommendations in the Draft Report and departmental
submissions in response to those recommendations is set out in Appendix C.

C.  Format of the Report

This Report contains the final recommendations of the Commission. The structure
of the Report is substantially the same as that of the Draft Report.

Chapter 2 explains the importance for ordinary citizens of access to certain
information held by government. It outlines the role of Freedom of Information
legislation in balancing the competing interests of the public’s right to know about
government activities and administrative decisions against the potentially
detrimental effects of the disclosure of some information, and identifies the
principles which underlie the Queensiand Act.

Chapter 3 examines section 48 of the Freedom of Information Act 1992 (Qld). It
analyses the relevant case law in order to determine what qualities must be present
in a legislative enactment for it to fall within the terms of section 48 and for the
exemption against disclosure conferred by section 48 to apply to certain kinds of
information.
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Chapter 4 sets out the provisions identified to the Commission by government
departments in response to its request to each department for information about
existing secrecy provisions in legislative enactments administered by that
department. It classifies the provisions according to the criteria established by the
relevant case law, and considers whether or not the provisions are within the scope
of section 48. This chapter is concerned with the ambit of section 48. The
Commission’s recommendations in respect of the provisions which, in the view of
the Commission, are within the scope of section 48 are contained in Chapter 6.

Chapter 5 sets out the provisions identified to the Commission in response to a
similar request to local authorities in Queensland. The provisions are classified in
the same manner as the provisions in Chapter 4 and the Commission’s
recommendations are set out.

Chapter 6 contains the final recommendations of the Commission with respect to
the provisions which, in the view of the Commission, fall within section 48. In this
chapter, consideration is given to continuation of the exemption currently provided
by section 48. The Commission has made no recommendations in relation to
those provisions which are not within the terms of section 48, as it considers them
to be beyond the scope of this reference. The Commission’s recommendations
are summarised in Appendix C.

Although the Commission has made no recommendations about provisions which
are not within the terms of section 48, the Commission considered that the unique
role of the Auditor-General required particular mention. The Commission’s
comments about the Auditor-General are set out in Chapter 7.

Chapter 8 discusses the appropriate legislative framework for implementing the
Commission’s recommendations.

D. Time-frame of the reference

Section 48(3) of the Freedom of Information Act 1992 (QId) provides that section
48 is to have effect for only two years from the date of assent. The Act received
the Royal Assent on 19 August 1992, and section 48 therefore ceases to operate
on 18 August 1994. Where the Commission has recommended continuation of the
exemption presently conferred by section 48, it will be necessary, if the
recommendations of the Commission are accepted, for legislation required to
implement the recommendations to be enacted prior to 18 August 1994 in order for
the ground of exemption provided by section 48 to continue without interruption.
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The original letters from the Commission seeking the co-operation of government
departments in the terms set out on pages 114-115 above were sent in July 1992,
The Commission drew to the attention of the departments the two year time limit
imposed by section 48 itself, and requested that departments assist the
Commission by identifying relevant provisions by mid-August 1992 and by making
recommendations to the Commission about those provisions by late November.

Many departments responded to the Commission’s letters within this time-frame,
and the Commission is grateful for their prompt assistance. However, despite the
Commission’s follow up to the letters, a number of responses were not received
until some months after the requested date.

As a result of this delay, together with the commitment of the Commission’s
resources to other references, it was not possible for the Commission to release its
Draft Report until early August 1993. The Commission requested that submissions
to the Draft Report be received by the end of September 1993. Unfortunately,
some submissions were not forwarded to the Commission until late January 1994.

The Commission has endeavoured to complete this Report at the earliest possible
time in order to allow for the necessary legislation to be enacted.




































































































































































































































































































































































































































































































































