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INTRODUCTION

(a) Terms of Reference

This reference is part of a wider reference given to the Commission by the
Attorney-General in its Fourth Programme of work.! The full terms of the
reference are set out in ltem 4 of the Programme, namely:

“Examine the rights relating to consent to
medical procedures by:-

(@) children;

(b) intellectually disabled adults
(including consent to sterilisation).”

The Commission has divided the terms of reference into two major parts.
The first part concerns consent by young people to medical procedures.
The second part concerns consent to medical procedures on intellectually
disabled adults.?

The first part of the reference has also been divided into distinct research
projects to enable the Commission to deal with particular issues in detail and
to avoid confusion between seemingly disparate matters. The research
projects currently being undertaken include:

(i) female genital mutilation;

(i) male circumcision;

(i)  general legislation on consent to medical treatment of young
people;

(iv)  treatment of young people where special consent is required.

This Report concerns item (i) above.

September 1990.

The latter part is being dealt with by the Commission in its forthcoming Report on Assisted and Substituted
Decision-Making.



(b) Consultation

(i) Information Paper

in May and June 1993, advertisements were placed in the Courier-Mail
calling for public submissions on this reference. An Information Paper
outlining a wide range of issues was available to assist anyone interested in
making a written or oral submission. Also, a number of media interviews
were given by the Commission to elicit public interest in the matters being
dealt with.

Approximately 300 copies of the Information Paper have been distributed
and, to date, approximately 160 oral and written submissions have been
received in response to the Information Paper. Nineteen of those
submissions related specifically to female genital mutilation.

Subsequent to the release of the Information Paper, a number of individuals
and organisations with a particular interest in female genital mutilation were
approached for information and opinions on relevant matters raised by this
reference.

(i) Research Paper

In December 1993, a Research Paper on Female Genital Mutilation was
published by the Commission.

The Research Paper was produced to assist the Commission in
understanding the issues surrounding female genital mutilation and to
contribute researched information to the public discussion on female genital
mutilation. It was circulated to individuals and organisations with an interest
or expertise in the issues raised, to verify the accuracy and significance of
the information contained in the Research Paper, and to seek suggestions
as to the most appropriate approach to adopt.

Approximately 50 submissions were received in response to the Research
Paper, primarily from individuals and organisations with a strong interest,
experience or expertise in the relevant issues.
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In the Research Paper, a number of possible reforms were set out which
needed to be considered by the Commission.® They were:

* insertion of specific provisions in the Criminal Code prohibiting female
genital mutilation except for recognised medical procedures

* a culturally and linguistically appropriate education campaign

* Commonwealth immigration authorities to clarify the new laws in
Queensland to all immigrants

* gynaecological, psycho-sexual and other assistance to be made
available by relevant State Government agencies to women who have
already undergone female genital mutilation

* prohibition on the removal of a child from Queensland for the
purposes of having female genital mutilation performed elsewhere

(¢) The Draft Report

In July 1994, a Draft Report was produced to place before the public and
individuals and organisations with a particular interest in the issues
surrounding female genital mutilation, a number of draft recommendations
for reform. The draft recommendations were developed after careful
consideration of all submissions and other information provided to, or
gathered by, the Commission on female genital mutilation.*

The Commission received over 30 submissions on the recommendations
and other contents of the Draft Report primarily from organisations and
individuals with a particular interest or expertise in the matter. The
Commission also met with and received submissions from women and men
from different African, Middle Eastern and Asian countries residing in
Queensland and Victoria.

The Commission is most grateful to all those who have made submissions in
response to the Research Paper and Draft Report, and for the information

Female Genital Mutilation Research Paper December 1993 at 28, 29.

Female Genital Mutilation, Draft Report No 42, July 1994.
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and opinions provided. Those submissions greatly assisted the Commission
during its deliberations for this Report. A list of all respondents to the
Research Paper and Draft Report is found in Appendix 1.

(d)

Summary of Recommendations®

In this Paper, the Commission recommends -

(i)

(i)

(iii)

(iv)

appropriate education programs be introduced and adequate support
facilities be made available to people in Queensland from countries in
which female genital mutilation is practised. The education programs
should have the following aspects:

A education of a particular group as a whole in one or more of
the following ways:

* education through a series of sessions

* education through teaching at religious
organisations as part of standard religious
education

* education through the distribution of a newsletter
to the group

* education through distribution of a videotape

to the group
B education of girls
C education of new immigrants
appropriate education programs on female genital mutilation be

introduced for health professionals and medical and nursing students.

information on female genital mutilation be made available to child
protection workers, police and the Queensland judiciary.

a referral service be set up through which a team of professionals
may provide counselling, education and advice on female genital
mutilation to those in special need.

See p.64 for the detailed recommendations.



v)

(vi)

(vil)

(viii)

(ix)

(x)

(xi)

(xii)
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a prohibition of female genital mutilation, except for certain medical
reasons, be included in a separate division of the Queensland
Criminal Code, the commencement of which should be deferred until
after the satisfactory implementation of the education programs.

penalty for breach of the prohibition should be by way of fine and/or
imprisonment. A maximum penalty of five years imprisonment should
be imposed. Such matters as the type of mutilation in question, the
cultural beliefs of the individual concerned and his or her knowledge
of Australian law should be taken into account in determining the
appropriate penalty.

prohibition of one or more acts constituting the offence of female
genital mutilation being performed in other Australian jurisdictions on
a young person normally resident in Queensland.

a prohibition against denying a person medical care or services,
without reasonable excuse, on the basis that the person has been the
subject of female genital mutilation.

any revised definition of children “in need of care and protection” in
the Children’s Services Act 1965 be broad enough to clearly include
the threat or fear of female genital mutilation, in whatever form, being
performed upon a young person under the age of 17.

child protection guidelines be developed by the Department of Family
Services and Aboriginal and Islander Affairs and the Queensland
Police Service for use by SCAN teams in the investigation and
handling of families "at risk" and families suspected of having had
their daughters mutilated in Queensland.

health or social workers who reasonably believe a child is at risk of
undergoing female genital mutilation or has actually undergone female
genital mutilation, be immune from liability for breaching a duty of
confidence to any person in taking action to protect the child in
question or other children.

the inclusion in any future incitement to racial hatred legislation of an
offence relating to taunting with regard to a person’s cultural beliefs
and practices and to a person’s bodily characteristics resulting from
cultural or religious practices.



(xiii)

(xiv)

(xv)

(e)
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appropriate research into the practice of female genital mutilation and
its significance in Queensland, and Australia, be commenced.

the Commonwealth Government be urged to co-ordinate, or be
actively involved in, international educative efforts against female
genital mutilation, and to provide all possible financial backing and
assistance to those efforts.

Australian embassies in countries in which female genital mutilation is
practised should actively promote Australia’s position in relation to
female genital mutilation and should provide information regarding
Australia’s laws and attitude towards the practice to any person
considering emigrating to Australia.

Draft Legislation

The Commission’s principal recommendations have been incorporated into a
Bill drafted by the Office of Parliamentary Counsel. That Bill is found in
Appendix 8. The Commission is most grateful for the assistance of the
Office of Parliamentary Counsel.
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MEANING OF FEMALE GENITAL MUTILATION

The term "female genital mutilation" has been used to describe a variety of
ritual practices in certain communities throughout the world.® These
practices range from a cut to a female’s genitals, to the removal of a genital
organ. There are three main types of female genital mutilation:”

* Circumcision® involves either the scraping or simple nicking of the
clitoris® (which is the least intrusive form of mutilation), or the excision
of the prepuce or hood of the clitoris.!°

* Excision includes:
* the excision of the clitoral prepuce; and
* the removal of the glans of the clitoris or removal of the whole

of the clitoris itself; and
* the removal of all or part of the labia minora.!?

* Infibulation or pharaonic circumcision consists of the excision of
the clitoris, labia minora and parts of the labia majora.’®> The two
sides of the vulva are then sewn together. A small opening is allowed
for the passage of urine and menstrual blood. The legs of the girl*

10

11

12

13

See p.17 of this Report for a list of countries where at least one form of female genital mutilation is practised.
Hedley R and Dorkenoo E Child Protection and Female Genital Mutilation Forward 1992 at 5 and 20.
This may also include the removal of the tip of the clitoris.

The small erectile organ of the female genitals, partially hidden by the ends of the labia minora (as defined in
footnote 11 below).

This latter procedure is known as "sunna® in some Muslim countries.
The inner lips bounding the vagina in the female genitals.
The outer lips of the female genitals.

Female genital mutilation is usually performed on young women. See p.9 of this Report.



are then bound together and she is immobilised for several weeks to
ensure the wound heals. This is the most intrusive procedure.

As noted at the outset of this Report, the Commission uses the term "female
genital mutilation" rather than "female circumcision", notwithstanding that the
Commission believes the term "female circumcision" is a more appropriate
term.

The Commission is aware of the criticism that the term 'female genital
mutilation" on its face includes a value judgment with respect to the practice,
and is of the view that the term inhibits recognition of the cultural basis for
the practice. However, on balance, the Commission feels that the term
"“female genital mutilation" is now such a widely used term covering a range
of procedures that it could be misleading to use any other term in this
Report. In particular, factors which influenced the Commission to use this
term included:

* the term ‘'female genital mutilation® has gained international
acceptance as the more accurate description of the results of the
procedures. The term "female genital mutilation" has been used in the
United Nations Draft Declaration on the Elimination of Violence
against Women Article 2(a) and the United States Federal Prohibition
of Female Genital Mutilation Act of 1993.

* the term "female genital mutilation" is used by the Family Law Council
in its recent Report on the matter, and has gained acceptance in
national and state governments and the wider Australian press.

* “female genital mutilation" describes all forms of mutilation; "female
circumcision" is often used to describe only the first type of mutilation
outlined above;

The Commission recognises that it may nevertheless still be appropriate to
refer to the practice as female "circumcision" in the press and in dealing
directly with the communities concerned, (as often members of those
communities refer to all types of female genital mutilation as "circumcision").

The practice of female genital mutilation is almost always performed by an
older woman or a ftraditional birth attendant in certain communities,'*
although the Commission has been advised that in certain communities men

14

Some medical personnel in African countries are now performing the operation in hospitals and clinics. Hosken F
The Hosken Report: Genital and Sexual Mutilation of Females (1982 3rd ed) at 28. In Djibouti the Union Nationale
des Femmes de Djibouti runs a clinic where a milder form of infibulation is performed under local anaesthetic.
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traditionally perform the procedure.’®  Anaesthetics are rarely used.'®
Instruments used in the procedure include unsterilised knives, razors,
broken glass and sharp stones. It is now less common for any traditional
ceremony to accompany the operation. In some communities the ceremony
has been simplified."”

The age at which these operations are performed varies depending on the
custom of the community and "whether legislation against the practice is
foreseen or not".'® Ages range from a few days old to seven years old to
puberty. The age at which these operations are being performed is
becoming younger.'’

15

16

17

18

19

Submission 51.

One submission to the Commission described how the respondent was given an anaesthetic injection in the veins
of her groin so that she would feel no pain. An unsterile knife was used and a great deal of pain was experienced
when the effects of the anaesthetic wore off. Submission 51.

Hosken F The Hosken Report: Genital and Sexual Mutilation of Females (1982 3rd ed) at 28.

Minority Rights Group International Report by Dorkenoo E and Elworthy S Female Genital Mutilation: Proposals for
Change 1992 at 7.

Hosken F The Hosken Report: Genital and Sexual Mutilation of Females (1982 3rd ed) at 28.


























































































































































































































































































