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TO: The Hon. Dean Wells MLA,
Minister for Justice and Attorney-General
and Minister for the Arts

In accordance with the provisions of section 15 of the Law Reform Commission Act
1968, the Commission is pleased to present its report on De Facto Relationships:
Claims by Surviving De Facto Partners under the Common Law Practice Act 1867
for Damages for Wrongful Death.

Although the Commission’s preliminary recommendations set out in its Draft Report
(M.P.8 October 1994) have generally been endorsed by Cabinet, this Report and
the Commission’s final recommendations should be of assistance to Parliament
when it considers the legislation.

Given the Commission’s specific terms of reference! and the limited time available
within which to prepare its Report, the Commission has confined its attention
principally to the definitions of "de facto partner" and "de facto relationship". The
Commission is concerned that this definitional approach excludes the broader
issues which should be addressed when considering the effects of a death caused
by the fault of another. In particular, it is apparent that economic dependency
upon the deceased prior to his or her death is a far more relevant issue than the
sexual or "marriage-like" relationship existing between the deceased and his or her
surviving partner prior to his death. Victorian legislation enables people to claim
damages for wrongful death once they have established that they were dependent
on the deceased.? The type of relationship they had with the deceased is
irrelevant. They may have been the brother, sister, spouse, de facto partner or
friend of the deceased. What is relevant is that as a result only of the wrongdoing
of another the surviving dependant has been left without adequate means of
support and may very well have to resort to social security to make ends meet.

The Commission’s recommendations build on earlier work of the Commission in
the area of de facto relationships. In previous relevant Reports and in the current
Report, the Commission has stressed the discriminatory and unjust effect of current
laws which exclude partners to de facto relationships from the protections, rights
and responsibilities afforded to partners to a marriage. The Commission has also
stressed the discriminatory and unjust effect of restricting such protections and
rights to members of heterosexual relationships.

See pp. 1-3 below.

See Ch.4 below.



Both the Commonwealth Parliament® and the Queensland Parliament* have
recognised that discrimination on the ground of marital status (including being a
member of a de facto relationship) and discrimination on the ground of lawful
sexual activity are unacceptable.

The anti-discrimination legislation at Commonwealth and at State levels is primarily
concerned with the conduct of individuals and organisations who discriminate
against individuals on the basis of one or more of a number of attributes.
However, the philosophy underlying such legislation can be used just as effectively
in support of the removal of the discriminatory effect of other Queensland statutory
provisions such as section 13 of the Common Law Practice Act 1867. To be
consistent with the Government’s previous stance on discrimination, de facto
partners, whether of the same or of a different gender to their deceased partner,
should no longer be excluded from claiming compensation for wrongful death.
This would also be consistent with the Commission’s recommendations in previous
Reports dealing with de facto relationships.®

The only factors which should be taken into account to determine a de facto
partner’s entitlement to compensation should be: the genuineness of his or her
"marriage-like" relationship with the deceased partner; whether there is a child of
the relationship; and, in all cases, the existence of dependency on the deceased
immediately prior to his or her death.

Awards of damages are based solely on the level of the surviving partner’s financial
dependence on the deceased person. If the partners were financially independent
at the time of the fatal accident, there will be no compensation payable to the
surviving partner. Partial dependence will also only be reflected in compensation
calculated by reference to the level of dependence.

Under the Commission’s recommendations, unless there is a child of the
relationship, the surviving partner will have to establish that a marriage-like
relationship existed for at least 12 months up to the time of death. The
Commission does not believe that that will be an unduly easy test to pass. The
Commission’s recommendations are based upon the interests of justice. Cost
implications have not been given a priority in this Report as cost analysis is outside
the terms of reference and outside the Commission’s area of expertise. However, it
is apparent that the Commission’s recommendations can be justified to a certain
extent on an economic basis. Without compensation to replace financial
dependency, there will be surviving partners of de facto relationships who will need

83 Human Rights and Equal Opportunity Commission Act 1986 and Cl4 Human Rights and Equal Opportunity
Commission Regulations 1989 No. 407 (commenced 1990) which define “discrimination® to include "any
distinction, exclusion or preference' made:-

*(a) on the ground of ...
() marital status; or ...
() sexual preference".

S6 Anti-Discrimination Act 1991 (QId). But note, however, the Act itself discriminates in the definition of "de facto
spouse" (s4).

Report Nos 42 & 44.



to resort to social security in order to make ends meet. It could be argued that
replacing the financial dependency should be the responsibility of the wrongdoer
(and the wrongdoer’s insurer) rather than the whole community. Further, as is
noted below, there are currently so very few Lord Campbell's actions commenced
in Queensland that it is unlikely that making de facto partners eligible to bring
claims will increase significantly the cost to the system.

The Hon. Justice G N Williams Ms P A Cooper
Chairperson Member
Ms R G Atkinson Dr J A Devereux
Deputy Chairperson Member
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Mr W< Briscoe Mr W A Lee
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CHAPTER 1

INTRODUCTION

1. TERMS OF REFERENCE

In September 1990, the Queensland Law Reform Commission was asked by the
Attorney-General to review matters impacting on de facto relationships. As part of
its review the Commission has published three papers - a discussion paper on
Shared Property,® a working paper on De Facto Relationships’ and a report on
De Facto Relationships.® In each of those papers the Commission concentrated
on the law governing issues arising on the breakdown of de facto relationships and
in particular, the law relating to property distribution.

In its Report on Intestacy Rules’ the Commission also dealt with the issue of
whether a surviving de facto partner of a person who died without leaving a will or
an effective will should be entitled to any part of the intestate’s estate.

Recognition by the law of de facto relationships and de facto partners has
necessarily been a gradual and piecemeal process - primarily because of the
variety and number of contexts within which there is a perception that people in de
facto relationships are suffering from an injustice, and the different considerations
which prevail in each of those contexts. The gradual process of recognition also
reflects the gradual change in community attitudes towards people living in a
relationship other than a formalised union.

An alternative approach would be to recommend State legislation deeming people
in de facto relationships to be married for the purposes of State laws. Such an
approach would, however, not permit the flexibility of examining the particular
issues involved in different legal contexts. Further, the Commission does not
believe that an approach which simply equates marriage with de facto relationships
would be acceptable to the general community where there is probably still a view
that there is a qualitative difference between marriage and de facto
relationships,'® nor to people living in de facto relationships, who may consider
such a law to be an unnecessary interference with their chosen lifestyle.

Discussion Paper No. 36.
Working Paper No. 40.
Report No. 44.

Report No. 42.

° This view was expressed in submissions 2, 3, 4, 11, 12, 13, 21, 27,.31, 35.
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The Commission is aware of a number of issues affecting de facto relationships in
Queensland which need to be considered with a view to eliminating circumstances
of injustice or discrimination.

One of these issues was highlighted by the Moura underground mine disaster on 7
August 1994. The de facto partners of men killed in the disaster are unable to
institute a common law claim for damages for the wrongful death of their partners
because "de facto partner" does not fall within the list of persons entitled to make
such a claim under the Common Law Practice Act 1867 (Qld)."

The need to update the Common Law Practice Act 1867 in this and other respects
has been recognised in general terms for some time.'?> Although the Commission
examined section 15C of that Act in 1993 pursuant to a specific request of the
Attorney-General, it had not been requested to report on any other specific issue to
do with the Act.

The Commission, in consultation with the Attorney-General’s office, determined to
report on the following specific matters:

(@) Whether section 13 of the Common Law Practice Act 1867
(Qld) should be amended to allow de facto partners of persons
wrongfully killed to institute claims for damages against the
tortfeasor?

(b)  If the answer to the first question is in the affirmative, what are
the options for an appropriate definition of de facto partner?

The Attorney-General’s office requested a Draft Report on these questions relating
to section 13 of the Common Law Practice Act 1867 by the close of business on
13 October 1994 in order that Cabinet could consider the Commission’s
preliminary recommendations at its meeting on 17 October 1994.

The Commission was not asked to address other more political issues which could
be seen to be specifically related to the Moura disaster. For example, the
Commission was not to examine the question whether the proposed amendments

n S$13 Common Law Practice Act 1867 reads:

Every ... action [for wrongful death] shall be for the benefit of the wife husband parent and chiid of the
person whose death shall have been so caused and shall be brought by and in the name of the
executor or administrator of the person deceased and in every such action the jury may give such
damages as they may think proportioned to the injury resulting from such death to the parties
respectively for whom and for whose benefit such action shall be brought and the amount so recovered
after deducting the costs not recovered from the defendant shall be divided amongst the before
mentioned parties in such shares as the jury by their verdict shall find and direct.

12 For example see Queensland Law Reform Commission Report No. 45 June 1993 at 106 "it has become apparent

during the course of this Reference that there may be a need for a general review of Lord Campbell's actions in
Queensiand*. See also, that Report at footnote 251. In its Report No. 44 June 1993 at 1 *The Commission is, of
course, aware that some legislation (such as adoption and fatal accidents legislation) which impacts on de facto
couples may also need to be reviewed".
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to the Common Law Practice Act 1867 were to operate retrospectively. That
decision was addressed by Cabinet at its meeting on 17 October 1994.'3

The Commission was not asked to review other aspects of section 13 of the
Common Law Practice Act 1867 such as, for example:

* what should happen if the deceased person is survived by a legal
spouse and by a de facto partner either or both of whom might have
had children by the deceased;

*  whether people in addition to de facto partners of the deceased
person, should be added to the list of those entitled to commence an
action;

*  whether dependency alone should determine a person’s eligibility to
claim compensation.'*

There are other problems with the Common Law Practice Act 1867 which are in
need of attention.!®> However, the Commission has not been asked to undertake
a review of the entire Act.

2. THE DRAFT REPORT

On 13 October 1994 the Commission delivered its Draft Report to the Attorney-
General for consideration by Cabinet on 17 October 1994.

Given the very short period of time within which the Commission had to prepare
the Draft Report, it was unable to consult widely. A limited number of
organisations, including government and private insurers, unions and law bodies
were contacted, as well as relevant organisations in other Australian jurisdictions.

The Commission relied heavily on recent investigations which it conducted in
relation to wrongful death litigation'® and to property distribution upon the
breakdown of de facto relationships.!’

13 See p 5 below.

14 As is the case in Victoria. See p 22 below.

15 See Queensiand Law Reform Commission The Assessment of Damage in Personal Injury and Wrongful Death

Litigation: Griffiths v Kerkemeyer; Section 15C Common Law Practice Act 1867 Report No. 45, October 1993 at
106.

16 Report No. 45.

17 Report No. 44.
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In its Draft Report, the Commission invited comment on the following preliminary

recommendations:

1.

3.

that section 13 of the Common Law Practice Act 1867 be amended to
include the term "de facto partner" in the list of persons to benefit from an
action for wrongful death; -

that "de facto partner" be defined as—

(a)

(b)

where the deceased left a dependant who is a child of the
relationship—a person who was in a "de facto relationship" with
the deceased person immediately before the deceased
person’s death;'® or

where the deceased did not leave a dependant who is a child
of the relationship—a person who was in a "de facto
relationship" with the deceased person for a continuous period
of one year immediately before the deceased person’s
death;®

that "de facto relationship" be defined as the relationship between two
persons (whether of a different or the same gender) who, although they are
not legally married to each other, live in a relationship like the relationship
between a married couple.?

An alternative to Recommendation 2 above which found some support within the
Commission, and upon which the Commission also invited comment, is as follows:

4.

that "de facto partner" be defined as—

(@)

(b)

where the deceased left a dependant who is a child of the
relationship—a person who was in a "de facto relationship" with
the deceased person immediately before the deceased
person’s death; or

where the deceased did not leave a dependant who is a child
of the relationship—a person who was in a "de facto
relationship” with the deceased person for a continuous period
of two years immediately before the deceased person’s death;
or

18

19

20

Compare Wrongs Act 1936 (SA) ss20(1), 3A (definition *spouse”) and Family Relationships Act 1975 (SA) s11(1)(b);
Fatal Accidents Act 1959 (WA) s6(1)(c) and Schedule 2 para (h)(i).

Compare Wrongs Act 1936 (SA) ss20(1), 3A (definition "spouse®) and Family Relationships Act 1975 (SA) s11(1)(a);
Fatal Accidents Act 1959 (WA) s6(1)(c) and Schedule 2 para (h)(ii).

CI5 De Facto Relationships Bill (Appendix to Report No. 44).










































































































































