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PREFACE

There are well over 100,000 adult members of the Queensland community who have
a condition which may affect their decision-making capacity.

As at 1983, there were, at a conservative estimate, over 16,600 Queenslanders aged
twenty1 and upwards with an intellectual disability of congenital or early childhood
origin.

There are also, at a conservative estimate, approximately 5,000 people who have a
profound or severe disability related to head injury. Traumatic brain injuries are the
cause of 200-300 hospital admissions in a population of 100,000 every year in Western
countries. The incidence of severe head injury is approximately 5% to 10% of this
case load. More than 100 new cases present to the Specialist Head Injury
Rehabilitation Unit at Princess Alexandra Hospital each year.2

Between 5 and 10 per cent of the aged population are affected by moderate to severe
dementia. There are now over 15,000 people with dementia in Queensland. The risk
of dementia increases with age. Because our overall population is ageing, those who
are most likely to develop dementia will become proportionately an even larger
segment of the community. It is projected that, by the end of the next fifteen years,
32,000 people in Queensiand will have dementia.’

In addition, it is estimated that, in any one year, 2.9% of the adult population will have
a severe mental illness. Based on population projections for 1996, this means that
about 68,300 Queenslanders will be affected.*

Although the existence of a particular condition does not necessarily mean that a
person is incapable of making his or her own decisions, a significant proportion of
people with a decision-making disability may need assistance to make decisions or
need a substitute decision-maker to act on their behalf. In the year from 1 July 1994
to 30 June 1995, the Intellectually Disabled Citizens Council received 1,734
applications for assistance or review. The Legal Friend issued 2,195 consents for
medical or allied health care - an increase of 26% on the previous year. Of these
consents 80% were issued in emergency circumstances.® During the same period,
the Public Trustee opened 578 new files for clients requiring protective management

Information provided by the Australian Institute of Health & Waelfare. It is based on unpublished 1993 data belonging
to the Australian Bureau of Statistics. The accuracy of the information has been verified for the Commission by the
Australian Bureau of Statistics. The figure refers only to those people in households who reported needing assistance
in one of nine categories including, for example, self care, health care and personal affairs.

Information provided by Headway Queensiand Inc.
Alzheimer's Discase and Related Disorders Society (Australia), A Fair Go for Damentia (1 990).
Information supplied by Queensiand Mental Health, based on the Queensiand Mental Health Plan 1994,

Intellectually Disabled Citizens Council, Annual Report 1994-1995.



of thei6r financial affairs, bringing the total number of management clients to almost
5,000.

Queensland is the only State or Territory in Australia which does not have a
comprehensive legislative scheme providing for these issues. The present law in
Queensland is outdated, inflexible and inadequate to meet the needs of people with
a decision-making disability, their families and their carers. Its effect is often intrusive,
resulting in the appointment of the Public Trustee and the Legal Friend as decision-
makers in situations where it is unnecessary. In other situations, family members risk
incurring legal liability for making decisions on behalf a person with a decision-making
disability when they have no authority to do so.

In this Report, the Queensland Law Reform Commission puts forward its
recommendations for a new system, based on several years of research into models
in other jurisdictions and, most importantly, extensive consultation with individuals,
groups and organisations affected by the existing scheme.

The interests of people with a decision-making disability must always be the first
priority of such legislation, but recognition must also be given to the valuable role
performed by many families and carers.

The main thrust of the Commission’s recommendations is that outside intervention
should be used only when it is necessary to promote and protect the rights and
welfare of a person who lacks the capacity to make his or her own decisions. The
Commission has recommended the establishment of a specialist tribunal to determine
assisted and substituted decision-making issues which cannot be resolved by less
formal means or which arise because there is a risk to the personal well being or
financial security of someone with a decision-making disability.

The Commission has also recommended the creation of two independent statutory
offices - one to act as a systemic advocate on behalf of people with a decision-making
disability and one to act as decision-maker of last resort in relation to personal welfare,
lifestyle and health care matters. The Public Trustee would continue as decision-
maker of last resort for financial decisions.

The Commission recognises that its recommendations will have some resource
implications for government. The Commission has not undertaken a full costing
analysis of its proposals but offers the following comments:

Greater recognition of family or other private decision-makers will mean fewer
applications for appointment of a decision-maker and reduced demand for
decision-making services provided by the government.

The establishment of a tribunal to deal only with those cases where there is a
need for outside intervention will result in far more effective use of resources
than the existing mechanisms.

The Public Trustee of Queensland, 1995 Annual Report.



An accessible tribunal will protect disadvantaged and vuinerable members of
our community.

A comprehensive legislative scheme will ensure that the decision-making needs
of all people with a decision-making disability are met, regardless of the cause
of their disability.

Decision-making disability is not just something that happens to other people. It has
the potential to seriously disrupt the lives of members of all Queensiand families.
Anyone’s partner can be involved in an accident; anyone’s parent can develop
dementia or have a stroke; anyone’s young adult son or daughter can be injured.

The law must provide a simple and inexpensive way of protecting the rights of people
with a decision-making disability and of meeting their decision-making needs. It will
undoubtedly be necessary to monitor in an ongoing way the operation of any
legislation implementing the Commission’s recommendations and the Commission
hopes to be asked to perform a role in that process.






SUMMARY OF RECOMMENDATIONS

This summary of recommendations sets out the recommendations of the
Queensland Law Reform Commission in its Report No. 49: Assisted and
Substituted Decisions. The Report proposes a comprehensive legislative scheme
dealing with decision-making by and for people with a decision-making disability.

CHAPTER 4: PRINCIPLES

The Commission recommends that there should be legislative principles which are
binding on every person who exercises a power or performs a duty or a function
under the legislation.

Presumption of competence

The Commission recommends that the legislation be based on the principle that a
person is presumed to have capacity to make his or her own decisions.

People with disabilities have the same human rights as others

The Commission recommends that the legislation provide that:

the right to the same basic human rights regardless of a particular person’s
decision-making capacity must be recognised and taken into account; and

the importance of empowering a person to exercise the person’s basic
human rights must also be recognised and taken into account; and

a person’s right to respect for the person’s human worth and dignity as an
individual must be recognised and taken into account.

Valued social role

The Commission recommends that the legislation provide that:

a person’s right to be a valued member of society must be recognised and
taken into account; and

the importance of encouraging and supporting a person to perform social
roles valued in society must be taken into account.



(if)

Participation in community life

The Commission recommends that the legislation provide that the importance of
encouraging and supporting a person to live a life in the general community and to
take part in activities enjoyed by the general community must be taken into
account.

Encouragement of self-reliance

The Commission recommends that the legislation provide that the importance of
encouraging and supporting a person to achieve the person’s maximum physical,
social, emotional and intellectual potential and to become as self-reliant as
practicable must be taken into account.

Maximum participation and minimal limitations

The Commission recommends that the legislation provide that:

a person’s right to participate, to the greatest extent practicable, in decisions
affecting the person’s life must be recognised and taken into account;

the importance of preserving, to the greatest extent practicable, a person’s
right to make his or her own decisions must be taken into account;

a person must be given support and access to information to enable the
person to participate in decisions that affect the person’s life;

to the greatest extent practicable, the views and wishes of a person for
whom a decision is being made must be sought and taken into account;

if, from a person’s previous actions, it is reasonably practicable to work out
what a person’s views and wishes would be, a person or other entity
performing a function or exercising a power under the legislation must take
into account what the person or other entity considers would be the
person’s views and wishes;

a person or other entity in performing a function or exercising a power under
the legislation must:

act in the way that is least restrictive of the person’s rights; and

act in a way that is consistent with the person’s proper care and
protection.



(ii)

Recognition of existing relationships
The Commission recommends that the legislation provide that the importance of
maintaining a person’s existing supportive relationships be taken into account.
Recognition of background and beliefs
The Commission recommends that the legislation provide that:
the importance of maintaining a person’s cultural and linguistic environment,
and set of values (including any religious beliefs), must be taken into
account; and
in particular, the importance of maintaining the cultural and linguistic

environment and values of a person who is a member of an Aboriginal or
Islander community should be taken into account.

Recognition of characteristics and needs

The Commission recommends that the legislation provide that assistance given to
a person to make a decision and a decision made for or about a person should be
appropriate to the person’s characteristics and needs.

Community responsibility

The Commission recommends that the legislation provide that the community is
encouraged to apply and promote the legislative principles.

Confidentiality

The Commission recommends that the legislation provide that a person or other
entity who performs a function or exercises a power under the legislation must

respect the right of a person with a decision-making disability to confidentiality of
information about the person.!

See United Nations Organisation, Principles for the Protection of Persons with Mental liiness and for the
Improvement of Mental Health Care, Principle 6.



(iv)
CHAPTER 5: TYPES OF DECISION

Personal decisions

The Commission recommends that the legislation provide that the *personal
decisions" which a decision-maker may be authorised to make include:

where the person is going to live;
who is going to live with the person;

whether the person should work and, if so, the kind and place of work, and
the employer;

what education or training the person will receive;
whether the person should apply for any licence or permit; and
normal day-to-day decisions on behalf of the person including, for example,
decisions about diet and dress.
Excluded personal decisions
The Commission recommends that the legislation provide that:

a decision-maker should not be authorised to make an "excluded personal
decision";

an "excluded personal decision" for a person whose decision-making
capacity is impaired is a decision about one or more of the following -

making or revoking the person’s will;

making or revoking the person’s enduring power of attorney or
advance directive;

exercising the person’s right to vote in a local government, State or
Commonwealth election or referendum;

consenting to adoption of a child of the person;

consenting to the person’s marriage.



(v)

Health care decision
The Commission recommends that the legislation provide that:
"health care" is any care, treatment, service or procedure -

(@  to maintain, diagnose or treat a person’s physical or mental condition;
and

(b)  carried out by, or under the supervision of, a health care provider;
"health care" does not include -
(@  the administration of a pharmaceutical drug if -

() a prescription is not needed to obtain the drug; and

(i)  the drug is normally self-administered; and

(i)  the administration is for a recommended purpose and at a
recommended dosage level; or

(b) first aid treatment; or
(c)  anon-intrusive examination made for diagnostic purposes;

a "health care decision" of or for a person is a decision about health care
(other than special consent health care) of the person;

if a person is terminally il or in a state of permanent or persistent
unconsciousness, a health care decision of or for the person does not
include a decision to withhold or withdraw life-sustaining measures;

“life sustaining measure" means medical treatment that supplants or
maintains the operation of vital bodily functions that are temporarily or
permanently incapable of independent operation, and includes assisted
ventilation, artificial nutriton and hydration and cardiopulmonary
resuscitation;

the proposed scheme does not affect the common law relating to the
withholding or withdrawal of life-sustaining measures.
Special consent health care decisions

The Commission recommends that the legislation should provide that:



(vi)
"special consent health care" for a person who lacks capacity to make his
or her own decision is:
(@)  removal of tissue from the person for donation to someone else;
(b) sterilisation of the person;
(c)  termination of a pregnancy of the person;
(d) participation by the person in research or experimental health care;
(e)  psychiatric heath care prescribed under the regulations;

f other health care prescribed under the regulations.

Financial decision

The Commission recommends that the legislation provide that:
a "financial decision" includes a decision (other than a decision about a legal
matter) about the possession, custody, control or management of a
person’s property;

a "financial decision" includes a decision about one or more of the following:

(@ paying maintenance and accommodation expenses for the person
and the person’s dependants;

(b) paying the person’s debts;

(c) to the extent that the decision is not a decision about a legal matter,
receiving and recovering money payable to the person;

(d) discharging a mortgage over the person’s property;

(e) paying rates, taxes, insurance premiums or other outgoings for the
person’s property;

(f insuring the person or the person’s property;
(g) otherwise preserving or improving the person’s estate;
(h)  carrying on any trade or business of the person;

()] performing contracts entered into by the person;



(vii)

)] entering into an authorised real estate transaction for the person;

(k)  with the tribunal’s approval, entering into a real estate transaction for
the person which is not an authorised real estate transaction:

()] investing for the person in authorised investments;

(m) with the tribunal’s approval, investing for the person in investments
that are not authorised investments;

(n)  entering into an authorised security transaction for the person;

(o)  with the tribunal’s approval, entering into a security transaction for the
person which is not an authorised security transaction:;

(p)  taking up rights to issues of new shares, or options for new shares, to
which the person becomes entitled by the person’s existing
shareholding (whether or not the shares are an authorised
investment).

The Commission recommends that the legislation provide that:

an "authorised real estate transaction" means -
the purchase of real estate for the purpose of:

(@  providing a home for the person or the person’s dependants;

(b)  protecting the value of the person’s existing real property;

the sale of any of the person’s real estate for the purpose of
providing a home for the person or any dependants of the person.

an "authorised security transaction" means -
using the person’s property as security for:

(@ aloan to provide for the reasonable needs of the person or the
person’s dependants;

(b) a mortgage to purchase a home for the person or the person’s
dependants.




























































































































































