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CHAPTER 1

INTRODUCTION

1. TERMS OF REFERENCE

This reference was given to the Commission by the Attorney-General in its Fourth
Program of work.! The full terms of the reference are set out in items 1 and 7 of the
Program:

1. Examine the law relating to infancy, and, in particular, the civil law capacity of
infants.
7. Examine the laws relating to the employment of children.

The terms of reference are very broad. Apart from matters of age discussed below,
“civil law capacity” could extend to mean the legal capacity to do any act, other than an
act which is prohibited by law.

The Children’s Services Act 1965 (Qld), which contains provisions regarding child
protection and the employment of children, is currently under review. It is the view of
the Commission that further detailed examination of those laws is not necessary at this
stage as it could pre-empt this review and involve a duplication of work. Further, much
of the traditional common law on “infancy” has been overtaken by the Family Law Act
1975 (Cth) which now applies to all children, including children who are not “children
of a marriage” 2

Accordingly, the Commission has elected to concentrate on the civil law capacity of a
minor to enter into contracts (including employment contracts and real property
transactions) and any problems which arise from that limited capacity. This Report
does not, for example, contain any discussion of the civil law capacity of a minor in so

' september 1990.

2 See Commonwealth Powers (Family Law - Children) Act 1990 (Qid).
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far as that capacity relates to the law of trusts,® the law of wills,* the law of associations®
or the law of torts.®

2 TERMINOLOGY

Legislation, case law, legal writing and everyday usage vary considerably in the use
of expressions denoting persons who are not of full legal capacity because they have
not attained the legal age of majority. The terms “infant’, “juvenile”, “child”, “young
person”, “youth” and “minor” are used widely and often interchangeably. In the
Commission’s terms of reference set out above, the words “infancy”, “infants” and
“children” are used.

In the view of the Commission, the term “minor” is well understood in the community as
connoting a person who is not of full legal capacity. For example, it is well known and
understood that a person must not sell liquor to a minor. The term “minor” is also the
most commonly used expression in the relevant legislation.

The term "minor" is used throughout this Report except where the terms of original
materials preclude it.

3. DRAFT REPORT

In April 1995, the Commission published a Draft Report on Minors’ Civil Law Capacity.”

The purpose of the Draft Report was to outline the present state of the law, to identify

The existence of legal capacity is an issue which is relevant to the law of trusts in a number of respects. For example, legal
incapacity - whether it arises out of minority or some other disability - affects a person's capacity to be a trustee and the power
of a beneficiary of full age and capacity to terminate a trust. These issues are complex, as is their relationship with - and
impact on - other areas within the law of trusts. Accordingly, the Commission is of the view that a review of these issues
should not take place in a piecemeal fashion but should be carried out in the context of a full review of the law of trusts as a
whole.

The capacity of a minor to make a will and the jurisdiction of courts to authorise the making of a will for a minor has already
been considered by the Commission: see Queensland Law Reform Commission, Miscellaneous Paper, Uniform Succession
Laws: Wills (MP 15, February 1996) at 4-7.

Note that all members of the management committee of an incorporated association must be adults: see s 32A(2) of the
Associations Incorporation Act 1981 (Qld).

The capacity of a minor to consent to health care that, without a valid consent, would constitute the tort of trespass to the
person has already been considered by the Commission: see Queensland Law Reform Commission, Discussion Paper,
Consent to Medical Treatment of Young People (WP 44, May 1995) and the Commission’s forthcoming Report on Consent
to Health Care of Young People.

Queensland Law Reform Commission, Draft Report, Minors’ Civil Law Capacity (WP 45, April 1995).
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potential areas of difficulty with the law and to make preliminary recommendations for
reform. The Draft Report also sought submissions on the report as a whole and, in
particular, on the merits of the Commission’s preliminary recommendations.

In order to identify what issues should be included in the Draft Report, the Commission
held preliminary informal consultations with representatives of a number of
organisations, including trader and employer organisations, government and statutory
agencies, educational organisations, accommodation services and youth
organisations.® Very few issues or problems were identified during these preliminary
consultations.

As a result of the preliminary consultations, the Commission formed the provisional
view that, despite the complexity and antiquity of the law on minors’ civil law capacity,
the detrimental impact of that law on the everyday life of both minors and adults did not,
on the whole, warrant a full scale review.

However, the Commission was able to identify three issues or problems with the law
on minors’ civil law capacity that required further consideration. Those issues were:

1. the capacity of a minor to enter into a residential tenancy agreement;
2. the question whether a guarantee of a minor’s obligation is enforceable; and
3. the remedies that are available for a breach of contract where the contract is

unenforceable because one of the parties to the contract is a minor.

In the Draft Report,® the Commission made the following preliminary recommendations:

Organisations informally contacted were: Arts Law Centre, Australian Bureau of Statistics, Australian Finance Conference,
Brisbane Junior Chamber of Commerce, Queensland Department of Education, Financial Counselling Service, Logan Youth
Legal Setvice, Liquor, Hospitality and Miscellaneous Union, Office of Consumer Affairs (Qid), Queensland Association of
State Secondary School Principals, Queensland Chamber of Commerce and Industry, Queensland Council of Parents and
Citizens’ Associations, Queensland Retail Traders and Shopkeepers' Association, Queensland University of Technology
Counselling Setvices, Queensland University of Technology Student Guild, Retailers Association of Queensland, Tenants'
Union of Queensland Inc, Trades and Labour Council/Australian Council of Trade Unions, University of Queensland
Counselling Services, University of Queensland Union: Students Legal Service, Youth Advocacy Centre, and Youth Affairs
Network of Queensiand.

At 40.
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1. that section 19 of the Residential Tenancies Act 1994 (Qld) be replaced with
a provision that a minor has, in relation to a residential tenancy agreement for
the provision of accommodation for the minor or his or her family, the same
capacity as if the minor had attained majority; and

2. that the Property Law Act 1974 (Qld) be amended to include a provision like
section 5 of the Minors Contracts (Miscellaneous Provisions) Act 1979 (SA) to
make a guarantee of a minor's contractual obligations enforceable as if the
minor had attained majority; and

3. that the Property Law Act 1974 (Qld) be amended to include a provision that
where a contract is unenforceable by reason of a party’s minority, a court of
competent jurisdiction may, on application of a party to the contract, order on
such terms as the court thinks just another party to make -

(a) restitution of any property that passed; or

(b) compensation for any services performed,

under the contract.

In the Draft Report,' the Commission also raised, but did not express a concluded view
on, the following issues:

1. Whether the Property Law Act 1974 (Qld) should be amended to include a
provision to the effect that a guarantee of a minor’s contractual obligation is
not enforceable unless the guarantee contains a warning to the guarantor in
similar terms to subsection 136(2) of the Credit Act 1987 (Qld) and subsection
55(3) of the Consumer Credit (Queensland) Code (Qld).

2.  Whether damages for breach of contract should be available to adulits in
respect of goods or services that a minor has agreed to supply but has not
supplied.

3. Whether a fraudulent misstatement as to age, made by a minor in the course
of entering into a contract, should entitle a party to the contract who is
defrauded by the minor's misstatement to seek compensation.

10 atazss.
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4, SUBMISSIONS

The Commission sought submissions on all issues raised in the Draft Report and on
the preliminary recommendations. Submissions were sought from persons and
organisations with a particular interest in the law relating to minors and from persons
in the general community.

Copies of the Draft Report were sent to interested organisations and individuals.
Advertisements were placed in The Courier-Mail setting out the Commission’s
preliminary recommendations and calling for submissions.

Twenty-seven written submissions'' were received by the Commission. Informal
submissions were also made by agencies and organisations with a particular interest
in the right of a minor to enter into a residential tenancy agreement.

The submissions have been most helpful to the Commission in the preparation of this
Report and the Commission greatly appreciates the assistance given to it by all
respondents.

5. THE COMMISSION’S RECOMMENDATIONS

In this Report, the Commission makes its final recommendations in light of the
submissions received in response to the Draft Report.

The Commission has had some regard to the United Nations Convention on the Rights
of the Child,'* which provides that, in legal and administrative matters, “the best
interests of the child shall be a primary consideration”,” and that a child who is capable
of forming views has the right to express them and have them taken into account.™

In reviewing the law on minors’ civil law capacity, the Commission has endeavoured to
balance firstly, the desire to protect minors from being exploited because of their
immaturity and inexperience and secondly, the need to ensure that the law does not
unnecessarily prejudice the interests of third parties who enter into contractual
relationships with minors.

1" A list of the submissions to the Draft Report is set out in Appendix A to this Report.

12 pdopted by the United Nations General Assembly on 20 November 1989.

13 Article 3(1) of the Convention.

14 Article 12 of the Convention.
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The Commission recommends that:

1.

section 19 of the Residential Tenancies Act 1994 (Qld) be replaced with
a provision that a minor has, in relation to a residential tenancy agreement
for the provision of accommodation for the minor and/or his or her family,
the same capacity as if the minor had attained majority;

the Property Law Act 1974 (Qld) be amended as follows:

* to include a provision like section 5 of the Minors
Contracts (Miscellaneous Provisions) Act 1979 (SA)'"®
to make a guarantee of a minor's contractual
obligations enforceable as if the minor has attained
majority;

* to include a provision like subsection 55(3) of the
Consumer Credit (Queensland) Code (Qld)*® providing
that a guarantor will not be liable for the obligation of
a minor unless the guarantee document contains a
prominent warning to the guarantor to the effect that
he or she may not have a right to recover from the
minor amounts that the guarantor is liable to pay
under the guarantee;"’

the Property Law Act 1974 (Qld) be amended to include a provision that
where a contract is unenforceable because one of the parties to the
contract was a minor when the contract was entered into, a court of
competent jurisdiction may, on application of a party to the contract,
order on such terms as the court thinks just another party to make -

(a) restitution of any property that has passed; or

(b) compensation for any services performed,

under the contract;

15

16

17

This section is reproduced in Appendix D to this Report.
This section is reproduced in Appendix B to this Report.

Subsection 55(3) of the Consumer Credit (Queensland) Code (Qld) is set out in Appendix B to this Report. See note 92 of
this Report for a discussion of the operation of, and the relationship between, the Cc Credit (Q sland) Code and
the Credit Act 1987 (Qid).
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4. the Property Law Act 1974 (Qld) be amended to include a provision like
section 6 of the Minors Contracts (Miscellaneous Provisions) Act 1979
(SA)'® to allow a minor or any other party to a proposed contract to apply
to a court for an order approving the terms of the contract and to make an
approved contract, once entered into, as effective as if the minor had
attained majority before entering into the contract.

18 This provision is reproduced in Appendix D to this Report.




























































































































































































































































