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PREFACE

This Reference covers a diverse range of sensitive and often controversial issues. It
has evoked strong opinions on the steps that should or should not be taken to address
particular problems relating to consent to health care of young people. Nevertheless,
the Commission has been guided throughout this project by a philosophical
understanding which has been soundly supported by the responses to the Discussion
Paper' and by the extensive consultations undertaken following the release of the
Discussion Paper. That understanding is that the law should not be an impediment to
young people’s access to appropriate health care in Queensland. In the context of the
Reference, the health needs of young Queenslanders have been the Commission’s
principal concern.

The Commission believes that, whenever possible, parents have and should retain a
vital role in the health care of their children and its recommendations for reform
contained in this Report reflect that belief. However, that role should always be subject
to what is in the best interests of the child - and there will be circumstances where what
the parents want for the child and what the child needs are two different things. There
will also be situations where the child needs treatment but is unwilling to be treated if
his or her parents are involved in the decision-making processes relating to the
treatment. At that point the risks to the child of not being treated and what is perceived
by many as a right in the parents to control the health care of the child, may clash. The
Commission has attempted to identify those types of situations in this Report and to
ensure, to the maximum degree possible, that the vital role of parents and the needs
of young people are both reflected in its recommendations.

Currently, the health needs of young Queenslanders appear to be of little significance
in the context of the common law and in the limited statute law relating to consent to
health care. The results of the current situation are outlined in Volume One of this
Report.

The Commission has also acknowledged the psychological and health advantages to
young people of their being involved in decision-making affecting their health,
irespective of their ability at law to consent to or refuse health care. Although it would
be inappropriate to dictate by statute that all health care providers and/or parents
should involve young people in the decision-making process relating to the health of
those young people, the involvement of young people should nevertheless be
encouraged in relevant community and professional education programs and in
treatment situations.

The Commission has also been concerned that its recommendations should recognise
the autonomy of the individual. This is a concept which underlies the legal requirement
for consent to health care. That requirement is intended to ensure protection for the
patient against unauthorised interference with his or her right to bodily integrity. The
right in each person to bodily integrity is the right in an individual to choose what occurs

! Queensland Law Reform Commission, Discussion Paper Consent to Medical Treatment of Young People (WP44, May 1995).



(ii)

with respect to his or her own person. The right to bodily integrity also extends to
young people although where the young person is not legally competent to consent,
others, such as his or her parents, may consent on the young person’s behalf in certain
circumstances.?

The Commission acknowledges the role parents generally play in the health care of
their children and, in particular, the role of decision-maker assumed by parents when
a child is too young or otherwise not legally competent to make decisions or a particular
decision in relation to his or her own health. During the course of the consultation
meetings and from the submissions received in response to the Discussion Paper there
was wide acknowledgment of the significance of the parental role in the health care of
children. However, there was also recognition of instances where due, for example, to
family circumstances or to the seriousness or sensitivities attaching to the health
problem being experienced by a young person, parents are unavailable, unable or
unwilling to assist their child. At that point the health needs of the young person should
become the paramount concern of other people with an interest in the young person.

The position of the many homeless young people in Queensland who have little or no
contact with their parents highlights the need to ensure that the law does not hinder
their access to appropriate health care. A number of submissions pointed out that
homelessness amongst young people is the exception rather than the rule and that the
Commission’s recommendations should reflect the typical family situation rather than
the unusual or the “dysfunctional” family. The fundamental issues relating to the need
for treatment and the requirement of consent are currently no different for young people
residing in a family situation than for young people who are homeless. The
Commission’s preliminary recommendations in the Discussion Paper did not distinguish
between such young people and the recommendations in this Report apply to young
people irrespective of their family or living conditions or arrangements. What the plight
of homeless young people highlights, however, is that where parental support is not
readily available, other accessible and acceptable mechanisms need to be in place to
ensure the delivery of appropriate health care.

Young people living in a family situation may, on occasion, be in much the same
position as homeless young people vis a vis their ability to access appropriate health
care - particularly if young people are unable to communicate with parents about a
particular, perhaps sensitive, health concern.

Further, there are many young people in Queensland who are not competent to
consent to their own health care and who are in the care of someone who is not legally
authorised to make decisions about their health care. These may include young people
being cared for in residential facilities or boarding schools, or by relatives or friends.

2 See Ch 5 in Volume 1 of this Report.



(iii)

There is no general statutory provision in Queensland enabling a person other than a
parent or a court-appointed person to consent to a young person’s health care.® Young
people who are not in the care of a person with authority to consent to their health care
are among the most vulnerable people in our community - primarily because they may
very well lack the most natural advocate that most people have during their childhood
and youth - a parent. The Commission is concerned that these young people should
not be denied the opportunity given to other young people to access appropriate health
care when required.

Incidental to ensuring that Queensland law does not hinder young people’s access to
appropriate health care, is the issue of the current uncertain criminal and civil liability
for assault and/or battery faced by health care providers when presented with a young
patient in a variety of contexts. According to numerous respondents to the Discussion
Paper and views expressed in the consultation meetings, the current lack of protection
from liability in cases where the health care provider is dealing with a young person
with all due care and attention and in the best interests of the young person, actually
deters some health care providers from treating young people without the consent or
involvement of the young person’s parents or without appropriate Court authorisation.
This is despite the fact that the young person may otherwise be competent at law to
consent to his or her own health care or may be suffering from a condition which, if left
untreated, may have serious consequences for the health and/or well-being of the
young person. The Commission believes that in appropriate cases no criminal or civil
liability for assault or battery should attach to a health care provider who treats a young
person if the health care is in the best interests of the young person.

Although the health care provider’s potential criminal or civil liability for assault and
battery is secondary to the Commission’s concern that, generally, a valid consent be
obtained before proceeding with the treatment of young people, the Commission
recognises that the willingness of health care providers to treat young people is
fundamental to young people’s ability to access health care. Hence, an aim of the
Commission has been to reduce the incidence of health care providers refusing to treat
young people on the basis of the health care providers’ real or perceived fear of
litigation.

A secondary, but important aim of the scheme is to protect vulnerable young people
from inappropriate or exploitative health care.

A further basis of any scheme relating to the health care of young people should be that
it be simple to read, understand and enforce. If health care providers are not confident
in their understanding of the provisions in the scheme which directly affect them, such
as the provisions which protect their actions, they are less likely to treat young people

In all cases other than an emergency, a person who, without court approval, consents to the heaith care of a young person
not his or her child, could be liable as an accessory to the assault of the young person - as the consent would not necessarily
have been a valid consent. See 15-17 in Volume 2 of this Report for a discussion of the need for consent and Ch 2 in Volume
1 of this Report for a discussion of the various consequences that can flow from providing health care without a valid consent.



(iv)

in circumstances where they would currently, and reasonably, fear liability. The
Commission’s preferred scheme as set out in the Discussion Paper was necessarily
more complex than the scheme constituted by the Commission’s final
recommendations, which are set out in Volume Two of this Report. In the Discussion
Paper the Commission needed to consider all appropriate options for reform known to
the Commission at that time.

A number of the respondents to the Discussion Paper and participants at meetings held
during the consultation process emphasised the need for simplicity and readability -
and the Commission has endeavoured to do this to the extent possible given the
natural complexity of this area of the law and the need to protect the interests of all
concerned.

The Commission acknowledges that the problems facing young people’s access to
appropriate health care are not confined to, nor are they primarily due to, the existing
law. The law does currently hinder young people’s access to appropriate health care
but, to a greater extent, so do entrenched personal and organisational attitudes towards
young people, or towards the types of problems experienced by many young people -
such as sexual health problems, sexuality problems, alcohol and drug related problems
and psychological and psychiatric problems. The Commission has therefore felt
compelled to make a number of recommendations which are not directly within the
terms of the Commission’s reference but which nevertheless may have a significant
impact on young people’s access to appropriate health care. For example, the
Commission has recommended a comprehensive and ongoing education program for
all key players concerning the proposed legislation scheme.*

A number of issues covered by the Report are the subject of strongly held views by
various groups within the community. It is unlikely that a broad consensus of opinion
will ever be achieved in relation to the resolution of some of these issues. For example,
some parents and organisations are adamant that parents should always be informed
before their children are treated or advised on matters involving sexual activity such as
contraception and sexually transmitted diseases - so that young people can be guided,
warned, counselled or disciplined by their parents. There are others, however, who are
of the view that young people who fail to be advised or treated in relation to such
matters may suffer greatly and that a requirement of parental involvement may
contribute to the failure to be properly treated.

The Commission is of the view that the treatment of a young person who is unable to
consent to his or her own health care should always be provided on the basis that the
treatment is in the young person’s best interests and not on the basis of the religious,
cultural or moral beliefs of others - no matter how strongly those beliefs are held.
Similarly, for a young person who is able to consent to or refuse health care on his or
her own behalf, his or her decision concerning the health care should not be overridden

4 See 29 of this Summary.



(v)

or interfered with on the basis of the religious, cultural or moral beliefs of others -
particularly if the health care is in the young person’s best interests.

The Commission believes that the proposed scheme, if enacted, would go some
significant way towards addressing the needs of a most vulnerable group in our

community.
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PART 1

THE NEED FOR REFORM

1. SUMMARY OF THE COMMON LAW

(a) For adults (18 years of age or older)

Health care providers may be liable for criminal and/or civil assault for any touching
involved in the health care of an adult if they do not have a valid consent. Adults are
generally competent to consent to health care if they are able to understand broadly
the nature of the decision to be made.® Irrespective of the issue of consent, a health
care provider may also be liable for negligence if he or she breaches a duty of care
owed to the patient and the patient suffers damages as a result.®

(b) For young people (0-17 years of age)

(i)

(ii)

As is the case with adults, health care providers may be liable for criminal
and/or civil assauit for any touching involved in the provision of health
care to a young person of any age (0-17 years of age) if they do not have
avalid consent. Additionally, they may be liable if the health care is not
in the best interests of the young person.” For health care not involving
a touching of the young person, there may be liability for false
imprisonment, depending on the circumstances of the case. In any case
there may be liability for negligence, although consent to health care is
not normally relevant to liability for negligence.®

For there to be a valid consent from a young person of any age (0-17
years of age), the young person must be intelligent and mature enough
to understand the nature and consequences of the proposed health care
(generally referred to as “Gillick competence”). Gillick competence is
relative to the health care being proposed. Presumably a very young
child could be competent to consent to relatively minor procedures and
a young person of any age, depending on his or her maturity and
understanding, could consent to any health care, however serious.®

See 15-16 in Volume 1 of this Report.

See 24 in Volume 1 and 240 in Volume 2 of this Report for a discussion of the law of negligence in this context.

See 90-91 in Volume 1 of this Report.

See 24 in Volume 1 and 240 in Volume 2 of this Report for a discussion of the law of negligence in this context.

See Ch 3 in Volume 1 of this Report.








































































































































































































































































