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2 Chapter 1 

THE GUARDIANSHIP REVIEW 

1.1 The Attorney-General has asked the Queensland Law Reform Commission to 
review aspects of the Powers of Attorney Act 1998 (Qld) and the Guardianship and 
Administration Act 2000 (Qld).  This legislation regulates decision-making by and for 
adults with impaired decision-making capacity.   

1.2 Under its terms of reference,1 the Commission is to conduct the review in 
three stages.  The first two stages relate to specific aspects of the legislation and the 
third stage examines the legislation more generally.  

1.3 In stage one of the review, the Commission is to consider the confidentiality 
provisions of the legislation, and is directed by its terms of reference to have regard to 
the need to balance the protection of people’s privacy and the accountability of 
decision-making.  The Commission is to provide a final report to the Attorney-General 
on the confidentiality provisions by March 2007.   

1.4 In the second stage of the review, the Commission is to consider the 
legislation’s General Principles, and is directed again by its terms of reference to have 
regard to the need to protect the rights and interests of adults with impaired decision-
making capacity.  The Commission is to provide an interim report on the General 
Principles to the Attorney-General by September 2007.  Work on this stage of the 
review will commence before the Commission’s work on the confidentiality provisions 
is completed.  

1.5 In the third stage of the review, the Commission is to consider the 
guardianship legislation more broadly.  In undertaking this stage, the Attorney-General 
has asked the Commission to give specific consideration to:   

(a) the law relating to decisions about personal, financial, health matters and 
special health matters under the Guardianship and Administration Act 2000 
and the Powers of Attorney Act 1998 including but not limited to: 

• the General Principles; 

• the scope of personal matters and financial matters and of the powers of 
guardians and administrators; 

• the scope of investigative and protective powers of bodies involved in the 
administration of the legislation in relation to allegations of abuse, neglect 
and exploitation; 

• the extent to which the current powers and functions of bodies established 
under the legislation provide a comprehensive investigative and regulatory 
framework; 

• the processes for review of decisions; 

• consent to special medical research or experimental health care; and 

                                            
1

  The Commission’s terms of reference are set out in Appendix 1.  
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• the law relating to advance health directives and enduring powers of 
attorney; and 

• the scope of the decision-making power of statutory health attorneys; and 

• the ability of an adult with impaired capacity to object to receiving medical 
treatment; and 

• the law relating to the withholding and withdrawal of life-sustaining 
measures; 

(b) the confidentiality provisions of the Guardianship and Administration Act 
2000;  

(c) whether there is a need to provide protection for people who make complaints 
about the treatment of an adult with impaired capacity;  

(d) whether there are circumstances in which the Guardianship and 
Administration Act 2000 should enable a parent of a person with impaired 
capacity to make a binding direction appointing a person as a guardian for a 
personal matter for the adult or as an administrator for a financial matter for 
the adult.  

1.6 The Commission is to give the Attorney-General its final report on stage three 
of its review by the end of 2008.   

ABOUT THIS DISCUSSION PAPER 

Methodology 

1.7 This Discussion Paper deals exclusively with stage one of the review on the 
confidentiality provisions of the guardianship legislation.  It has been produced to 
provide information to interested organisations and individuals on the current law 
relating to confidentiality and the issues the Commission considers will need to be 
addressed in this stage of the review.  It invites readers to make submissions so that 
these views can be considered when the Commission formulates its recommendations.  

1.8 In order to prepare this Discussion Paper, the Commission has obtained 
preliminary information and advice from a number of people and organisations with 
experience in the operation of the legislation.   

1.9 At the end of 2005, the Commission established an informal Reference Group 
to provide expertise and advice on the review.  While the Commission acknowledges 
that it is impossible to adequately represent all of the interests in this area of law, the 
members of the Reference Group represent a cross-section of people who are affected 
by, administer, or are otherwise interested in, Queensland’s guardianship legislation.2  
To date, the Reference Group has met twice: at the beginning of the review, in 
December 2005, to identify issues for the Commission to consider, and prior to the 

                                            
2

  Membership of the Reference Group is set out in Appendix 2. 
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finalisation of this Discussion Paper, in June 2006.  The Reference Group will continue 
to meet throughout all three stages of the Commission’s review. 

1.10 The Commission was also pleased to receive 40 submissions from interested 
individuals and organisations.  Before releasing this Discussion Paper, the Commission 
had not yet formally called for submissions and so was encouraged by the level of 
interest in the review.  The Commission was also invited to participate in two forums 
and received views from the people attending about the guardianship legislation.3  

1.11 Finally, as part of informing itself as to how the law is operating in practice, 
the Commission requested from the Tribunal, and was given, empirical information 
about how and when confidentiality orders are made.  The information provided 
covered an eleven month period from 1 July 2005 to 26 May 2006 and is referred to 
where relevant throughout the Discussion Paper.4 

1.12 The Commission is grateful for the assistance provided by these individuals 
and organisations and appreciates their valuable contribution to the review. 

Content 

1.13 The Powers of Attorney Act 1998 (Qld) and the Guardianship and 
Administration Act 2000 (Qld) contain provisions which protect certain information as 
confidential.  These provisions deal both with the confidentiality of information 
generally and with the confidentiality of information generated around proceedings of 
the Tribunal by: 

• imposing a duty on a person who gains confidential information through their 
involvement in the administration of the legislation prohibiting them from 
making a record of, or intentionally or recklessly disclosing, that information; 

• prohibiting the publication of information about Tribunal proceedings and the 
disclosure of the identity of a person involved in a Tribunal proceeding; and 

• conferring power on the Guardianship and Administration Tribunal to make 
confidentiality orders in a hearing in relation to the privacy of hearings and in 
relation to the confidentiality of documents and information before the Tribunal, 
and of the Tribunal’s decision and reasons.  

1.14 The confidentiality provisions in the legislation are brief but operate in a 
variety of contexts, each of which is separately dealt with in the Discussion Paper.  

1.15 Chapter 2 of the Discussion Paper provides a general introduction to the 
guardianship system and the relevant confidentiality provisions that are the subject of 
this Discussion Paper.  
                                            
3

  The names of people who have made submissions and the forums that the Commission participated in are listed in 
Appendix 3. 

4
  Note that the information available in relation to confidentiality orders made under s 109(2)(c) of the Guardianship and 

Administration Act 2000 (Qld) is more limited: see para 2.109 in Chapter 2 (Overview of the law in Queensland). 
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1.16 Chapter 3 discusses the nature of privacy and confidentiality generally and 
considers three important concepts that inform choices about reform in this area: the 
principle of open justice, the requirements of procedural fairness, and the nature of the 
guardianship system.  

1.17 Chapters 4 to 7 deal with confidentiality in relation to Tribunal proceedings.  
Chapter 4 considers the provisions that permit the Tribunal to hold hearings in private 
or to the exclusion of particular people.  Chapter 5 discusses the extent to which the 
Tribunal can displace a person’s statutory right to inspect documents before the 
Tribunal for a proceeding.  Chapter 6 considers the Tribunal’s ability to displace a 
person’s statutory right to obtain a copy of the Tribunal’s decision and any reasons for 
that decision.  Chapter 7 discusses the general prohibition against reporting of Tribunal 
proceedings.  

1.18 Finally, Chapter 8 of the Discussion Paper examines the general duty of 
confidentiality imposed on those people who are involved in the administration of the 
guardianship legislation.   

1.19 In examining the scope of Queensland’s confidentiality provisions, the 
Commission has sought to provide information about similar provisions that operate in 
the guardianship legislation in other Australian States and Territories.  The Discussion 
Paper also refers to comparative provisions in the guardianship legislation of 
jurisdictions outside Australia where those provisions are innovative, unique or may 
represent best practice. 

1.20 In Chapters 4 to 8, hypothetical case studies have been included.  These case 
studies do not reflect any settled views or opinions of the Commission.  Rather, their 
purpose is to help readers understand how the confidentiality provisions might operate 
in practice and some of the challenges that the issues raise.  The Commission is aware 
that these case studies do not reflect the majority of cases that arise in the guardianship 
system.  However, hypothetical scenarios involving some level of conflict or potential 
misconduct most usefully highlight the tensions generated by the issue of 
confidentiality.   

1.21 Chapters 4 to 8 also contain expressions of the Commission’s preliminary 
views on some of the issues which this Discussion Paper has raised.  This has not been 
done to seek to persuade or influence people who are reading this paper.  Rather, its 
purpose, as part of a transparent process, is to inform readers what the Commission is 
currently thinking.  It is also intended to assist readers in formulating their own views.  
Of course, the Commission’s views are only preliminary and may change during our 
consultation process and further research. 

1.22 Finally, unless otherwise specified, the law is stated as at 24 July 2006. 
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How to read this Discussion Paper 

1.23 The Commission realises that for various reasons some people may not wish 
to read this Discussion Paper in its entirety.5  However, the Commission recommends 
that readers have particular regard to Chapters 2 and 3 as they introduce readers to the 
guardianship system, the confidentiality provisions and the principles that underpin the 
discussion that follows in subsequent chapters.  Regard should also be had to Chapter 4 
as it contains some generic issues that are relevant to subsequent chapters. 

1.24 The substantive analysis of the confidentiality provisions is contained in 
Chapters 4 to 8.  Those chapters deal with discrete issues and can be read independently 
according to the reader’s interest.  Each of those chapters contains questions on which 
the Commission is interested in receiving submissions. 

Terminology 

1.25 Throughout this Discussion Paper, the following terminology has been used:  

• a reference to ‘the adult’ means the adult with impaired decision-making 
capacity; 

• the ‘guardianship legislation’ is used to refer to both the Powers of Attorney Act 
1998 (Qld) and the Guardianship and Administration Act 2000 (Qld); 

• the term ‘Tribunal’ is used to refer to the Guardianship and Administration 
Tribunal in Queensland and, unless otherwise expressed, to those bodies in other 
jurisdictions exercising a judicial or quasi-judicial function under the relevant 
guardianship legislation.   

Some jurisdictions have Boards (South Australia and Tasmania) whilst others 
rely on a Court (Northern Territory).  Western Australia and Victoria do not 
have specialised guardianship tribunals and instead each has a generalist tribunal 
with jurisdiction for a range of matters including guardianship (the State 
Administrative Tribunal and the Victorian Civil and Administrative Tribunal 
respectively).  

• The term ‘Adult Guardian’ is used in this Discussion Paper to refer to 
Queensland’s Adult Guardian and, unless otherwise expressed, the equivalent 
positions in other Australian jurisdictions.6  In Victoria, Western Australia, 
South Australia and the Australian Capital Territory, the equivalent of the Adult 
Guardian is the Public Advocate.  New South Wales, Tasmania and the Northern 
Territory have a Public Guardian.  

                                            
5

  If this is the case, readers may prefer to read the Commission’s shorter paper, written as a stand-alone guide to this 
Discussion Paper, Public Justice, Private Lives: A Companion Paper. 

6
  Note that the functions and powers of the Adult Guardian equivalents vary from jurisdiction to jurisdiction.   
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1.26 Some of the other terms used in this Discussion Paper are explained in the 
Glossary, which is located in Appendix 4. 

THE CONSULTATION PROCESS 

1.27 The Commission undertakes wide community consultation before making 
recommendations to the Attorney-General as to how the law might be improved.  The 
consultation process in this review will help the Commission in: 

• identifying all the key issues for the Commission to consider;  

• finding out how the law works in practice, including what is causing problems;  

• generating suggestions for how the law could be improved; and 

• refining, developing and testing proposed recommendations.  

1.28 The Commission is aware of the significant community interest in this review 
and is particularly keen to ensure that it hears from people affected on a daily basis by 
the guardianship legislation.  The Commission has engaged Ms Donna McDonald to 
assist with this consultation and is grateful for her assistance and advice on the review 
to date. 

Consultation on this Discussion Paper 

1.29 The Commission will be consulting on this Discussion Paper until the end of 
October 2006. 

1.30 In order to facilitate wide and inclusive consultation, this Discussion Paper is 
supplemented by: 

• a shorter and independent guide to the Discussion Paper called Public Justice, 
Private Lives: A Companion Paper; 

• two pamphlets dealing with the key issues in the review called Confidentiality: 
Key questions for people who may need help with decision-making and 
Confidentiality: Key questions for families, friends and advocates; and 

• an interactive CD-ROM for people who prefer or need to see and/or listen to 
new information called Public Justice, Private Lives: A CD-ROM Companion. 

1.31 Copies of these publications are available on the Commission’s guardianship 
website.7  Readers can also request a copy of any of these publications by contacting the 
Commission.   

                                            
7

  <http://www.qlrc.qld.gov.au/guardianship>. 
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1.32 The Commission will hold a number of public forums in different parts of the 
State to promote widespread community participation in its review.  The Commission 
will also be holding several focus group discussions with different groups of people 
with particular interests and backgrounds.  The Commission also invites people to make 
a written submission or to contact the Commission in person or by telephone to share 
their views on the issues raised in this Discussion Paper.  

1.33 Details of the Commission’s public consultation process, including 
information about dates, venues and times for public forums, will be posted on the 
Commission’s guardianship website, and advertised widely.   

CALL FOR SUBMISSIONS 

1.34 The Commission invites submissions on stage one of the review.  Submissions 
can relate to issues raised by this Discussion Paper generally or to the specific questions 
posed at the end of each chapter. 

1.35 Details on how to make a submission are set out in the beginning of this 
Discussion Paper.8  The closing date for submissions is 31 October 2006. 

1.36 These submissions will be taken into consideration when the Commission is 
formulating its recommendations.  At the conclusion of the review, the Commission 
will publish its recommendations in its final report which will be presented to the 
Attorney-General for tabling in Parliament. 

 

                                            
8

  There is also information about how the Commission will treat any submissions it receives.  
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INTRODUCTION 

2.1 Before examining the law in detail in the chapters that follow, this chapter 
provides an overview of two important issues: Queensland’s system of guardianship, 
and the guardianship legislation’s confidentiality provisions.   

2.2 It begins with an overview of the guardianship system in Queensland.  
Although the confidentiality provisions are the subject of this Discussion Paper, it is 
important to consider the wider context and legislative framework in which these 
provisions operate. 

OVERVIEW OF GUARDIANSHIP IN QUEENSLAND 

2.3 Queensland’s guardianship legislation is comprised of the Powers of Attorney 
Act 1998 (Qld) and the Guardianship and Administration Act 2000 (Qld).  It provides a 
framework for decision-making by and for adults with impaired decision-making 
capacity. 

2.4 The guardianship legislation is concerned with the following questions, which 
will be considered in turn:  

• When is an adult unable to make their own decisions for a matter? 

• What decisions can be made for an adult? 

• Who can make substitute decisions for an adult?9 

• How are substitute decisions for an adult to be made? 

• What agencies are involved in the guardianship system? 

When is an adult unable to make their own decisions for a matter? 

2.5 One of the ordinary incidents of being an adult (a person 18 years or older)10 is 
the ability to make your own decisions.  An adult may, however, be unable to make 
their own decisions if they have impaired decision-making capacity.  Capacity has been 
described as ‘a gatekeeper concept’ in that it is ‘a mechanism by which individuals 
retain or lose authority over and responsibility for decisions that affect their lives’.11  
Impaired capacity may result from an intellectual disability, dementia, acquired brain 

                                            
9

  In addition to specifying who may make substitute decisions for an adult, the legislation also facilitates an adult making 
decisions for him or herself in advance of having impaired capacity. 

10
  Acts Interpretation Act 1954 (Qld) s 36 (definition of ‘adult’). 

11
  P Bartlett and R Sandland, Mental Health Law Policy and Practice (2000) [10.5.1]. 
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injury, mental illness, or an inability to communicate, for example, when a person is in a 
coma.12 

2.6 In Queensland, an adult will have ‘capacity’ for a matter if they are capable 
of:13 

• understanding the nature and effect of decisions about the matter; 

• freely and voluntarily making decisions about the matter; and 

• communicating the decisions in some way. 

2.7 An adult who does not satisfy these criteria in relation to a matter is described 
as having ‘impaired capacity’14 for that matter.  Under Queensland’s guardianship 
legislation, the Guardianship and Administration Tribunal has power to make a 
declaration about an adult’s capacity15 on the basis of medical and other evidence.16 

2.8 There is a presumption, however, that every adult has capacity unless it is 
otherwise established.17  The legislative framework also promotes the right of an adult 
to make all decisions to the extent that they are capable.18  This includes the right to 
make decisions with which others may not agree.19 

2.9 Impaired capacity is specific to individual decisions about matters.  An adult 
may have capacity to make decisions about some matters but not others.20  For example, 
an adult with mild dementia may not have sufficient capacity to execute a will but may 

                                            
12

  These terms are illustrative of the different causes and effects of damage, disease or impaired development of the brain 
that can bring about a decision-making incapacity. 

13
  Powers of Attorney Act 1998 (Qld) s 3 sch 3 (definition of ‘capacity’); Guardianship and Administration Act 2000 (Qld) 

s 3 sch 4 (definition of ‘capacity’). 
14

  Powers of Attorney Act 1998 (Qld) s 3 sch 3 (definition of ‘impaired capacity’); Guardianship and Administration Act 
2000 (Qld) s 3 sch 4 (definition of ‘impaired capacity’).  For other discussions of the concept of capacity, see R Creyke, 
Who Can Decide?  Legal Decision-Making for Others (1995) 3–4; R Lewis, Elder Law in Australia (2004) [11.69]–
[11.73].  Also see Gibbons v Wright (1954) 91 CLR 423, 437.   

15
  Guardianship and Administration Act 2000 (Qld) ss 82(a), 146. 

16
  See, for example, Re MV [2005] QGAAT 46. 

17
  Guardianship and Administration Act 2000 (Qld) sch 1 pt 1 (General principles) s 1.  Also see Guardianship and 

Administration Act 2000 (Qld) s 7(a); Re Bridges [2001] 1 Qd R 574. 
18

  In particular, see Guardianship and Administration Act 2000 (Qld) ss 5(d), 6(a). 
19

  Guardianship and Administration Act 2000 (Qld) s 5(b). 
20

  The definition of ‘capacity’ is tied to the decision that needs to be made as it refers specifically to having capacity ‘for a 
matter’: Powers of Attorney Act 1998 (Qld) s 3 sch 3 (definition of ‘capacity’); Guardianship and Administration Act 
2000 (Qld) s 3 sch 4 (definition of ‘capacity’).  Note also that s 5(c)(ii) of the Guardianship and Administration Act 2000 
(Qld) provides that the Act acknowledges that ‘the capacity of an adult with impaired capacity to make decisions may 
differ according to … the type of decision to be made, including, for example, the complexity of the decision to be 
made’. 
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be fully capable of making day-to-day decisions about their accommodation or 
lifestyle.21 

What decisions can be made for an adult? 

2.10 An adult with impaired capacity for a matter may require a substituted 
decision-maker for decisions about that matter.  The guardianship legislation makes 
provision for a wide range of personal and financial decisions to be made for an adult 
with impaired capacity.  The legislation distinguishes between decisions concerning 
‘financial matters’ which involve administration, and those concerning ‘personal 
matters’ which involve guardianship.  It also differentiates between ‘health matters’, 
‘special health matters’, and ‘special personal matters’.  Each of these matters is 
discussed in turn. 

Financial matters 

2.11 All matters relating to an adult’s financial or property matters are referred to in 
the guardianship legislation as ‘financial matters’.22  These include buying and selling 
property (including land); paying the adult’s expenses, rates, insurance, taxes and debts; 
conducting a trade or business on the behalf of the adult; making financial investments; 
performing the adult’s contracts; and all legal matters relating to the adult’s financial or 
property matters.  

Personal matters 

2.12 All matters (other than ‘special personal matters’ and ‘special health matters’) 
relating to an adult’s care or welfare are referred to as ‘personal matters’.23  These 
include where and with whom the adult lives; the adult’s health care; day-to-day issues 
such as diet and dress; the adult’s employment, education and training; and legal 
matters that do not relate to the adult’s financial or property matters. 

                                            
21

  See, for example, Re FHW [2005] QGAAT 50, [46] where the Tribunal held: ‘he [FHW] has capacity for simple and 
complex personal matters and simple financial matters but he has impaired capacity for complex financial matters’. 

22
  Powers of Attorney Act 1998 (Qld) s 3 sch 3, sch 2 s 1 (definition of ‘financial matter’); Guardianship and 

Administration Act 2000 (Qld) s 3 sch 4, sch 2 s 1 (definition of ‘financial matter’).  
23

  Powers of Attorney Act 1998 (Qld) s 3 sch 3, sch 2 s 2 (definition of ‘personal matter’); Guardianship and 
Administration Act 2000 (Qld) s 3 sch 4, sch 2 s 2 (definition of ‘personal matter’).  This definition has been given a 
wide interpretation by the Tribunal.  It was held in Re JD [2003] QGAAT 14 that ‘… [A] guardian who is appointed to 
make decisions in relation to all personal matters can essentially make all the decisions in relation to a very broad range 
of matters and should not be read in a restricted or limited way’: [27]. 
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Health matters 

2.13 A type of personal matter, ‘health matters’ concern the ‘health care, other than 
special health care, of the adult’.24  ‘Health care’ is defined in the guardianship 
legislation as:25   

… care or treatment of, or a service or a procedure for, the adult— 

(a) to diagnose, maintain, or treat the adult’s physical or mental condition; and 

(b)  carried out by, or under the direction or supervision of, a health provider. 

Special health matters 

2.14 ‘Special health matters’ are those relating to ‘special health care’.  They 
involve decisions about very significant health issues.  The guardianship legislation 
defines ‘special health care’ as:26 

(a)  removal of tissue from the adult while alive for donation to someone else; 

(b)  sterilisation of the adult; 

(c)  termination of a pregnancy of the adult; 

(d)  participation by the adult in special medical research or experimental health 
care; 

(e)  electroconvulsive therapy or psychosurgery for the adult; 

(f)  prescribed special health care of the adult. 

Special personal matters 

2.15 ‘Special personal matters’ are regarded as being of such an intimate nature that 
it would be inappropriate for another to make such a decision on behalf of an adult 
under the guardianship legislation.27  These matters include voting; consenting to 

                                            
24

  Powers of Attorney Act 1998 (Qld) s 3 sch 3, sch 2 s 4 (definition of ‘health matter’); Guardianship and Administration 
Act 2000 (Qld) s 3 sch 4, sch 2 s 4 (definition of ‘health matter’). 

25
  Powers of Attorney Act 1998 (Qld) s 3 sch 3, sch 2 s 5 (definition of ‘health care’); Guardianship and Administration Act 

2000 (Qld) s 3 sch 4, sch 2 s 5 (definition of ‘health care’).  ‘Health care’ can include the withholding or withdrawal of 
life-sustaining measures in some circumstances, but it excludes first aid treatment, non-intrusive examinations made for 
diagnostic purposes and the administration of non-prescription medication which would normally be self-administered: 
Powers of Attorney Act 1998 (Qld) sch 2 s 5(2)–(3); Guardianship and Administration Act 2000 (Qld) sch 2 s 5(2)–(3). 

26
  Powers of Attorney Act 1998 (Qld) s 3 sch 3, sch 2 s 7 (definition of ‘special health care’); Guardianship and 

Administration Act 2000 (Qld) s 3 sch 4, sch 2 s 7 (definition of ‘special health care’). 
27

  The power to make decisions for an adult about special personal matters cannot be assigned in an enduring document: 
Powers of Attorney Act 1998 (Qld) s 32(1)(a).  Nor can it be granted to a substitute decision-maker by order of the 
Tribunal: Guardianship and Administration Act 2000 (Qld) s 14(2).  Further, there are no other provisions in the 
guardianship legislation empowering other decision-makers in relation to special personal matters. 
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marriage; and making or revoking a will,28 a power of attorney, an enduring power of 
attorney, or an advance health directive.29   

Who can make substitute decisions for an adult? 

2.16 The guardianship legislation provides for substitute decisions for an adult to be 
made by several types of decision-makers, depending on the matter involved.  The 
legislation recognises:30 

• informal decision-makers; 

• attorneys appointed in advance by the adult under an enduring document; 

• statutory health attorneys; 

• guardians and administrators appointed by the Tribunal; and 

• in some limited circumstances, the Tribunal. 

2.17 The adult themselves may also be a decision-maker, by completing an advance 
health directive before they lose the requisite capacity for a matter.  In such a document, 
the adult may give directions about future health matters, including ‘special health 
matters’.31  An adult may direct, for example, that in particular circumstances, a life-
sustaining measure be withheld or withdrawn.32 

Informal decision-makers 

2.18 The guardianship legislation recognises that substitute decisions for an adult 
can be made informally by the adult’s ‘existing support network’,33 that is, the adult’s 
family and close friends, and other people who the Tribunal decides provide support to 
the adult.34 

                                            
28

  Note, however, that the Supreme Court now has jurisdiction to make an order authorising a will to be made or altered, in 
the terms stated by the Court, for a person who lacks testamentary capacity, and to revoke a will or part of a will of a 
person who lacks testamentary capacity: see Succession Act 1981 (Qld) ss 21–28, which commenced on 1 April 2006.  
An application for a grant of probate is not a special personal matter: Re Wild [2003] 1 Qd R 459, 463 (White J).   

29
  Powers of Attorney Act 1998 (Qld) s 3 sch 3, sch 2 s 3 (definition of ‘special personal matter’); Guardianship and 

Administration Act 2000 (Qld) s 3 sch 4, sch 2 s 3 (definition of ‘special personal matter’). 
30

  Guardianship and Administration Act 2000 (Qld) s 9(2).  That provision also refers to the Supreme Court as a decision-
maker: Powers of Attorney Act 1998 (Qld) s 3 sch 3 (definition of ‘court’); Guardianship and Administration Act 2000 
(Qld) s 9(2)(vii), s 3 sch 4 (definition of ‘court’).  However, the Supreme Court’s role as a decision-maker for an adult 
under the guardianship legislation (as opposed to its appeal role) is not considered further in this brief overview of the 
guardianship system given that such a role is infrequently performed. 

31
  Powers of Attorney Act 1998 (Qld) s 35(1). 

32
  Powers of Attorney Act 1998 (Qld) s 35(2)(b).  Also see s 36 of the Powers of Attorney Act 1998 (Qld) for the conditions 

that must apply for a direction to withdraw or withhold life-sustaining measures to operate. 
33

  Guardianship and Administration Act 2000 (Qld) s 9(2)(a). 
34

  Guardianship and Administration Act 2000 (Qld) s 3 sch 4 (definition of ‘support network’). 
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2.19 If there is doubt about the appropriateness of a decision, the Tribunal may 
ratify or approve informal decisions.35   

2.20 However, sometimes situations can arise where the decision-making process 
for an adult needs to be formalised.  This might be because:   

• the person wishing to make a decision on behalf of the adult does not have the 
necessary authority to do so; 

• the authority of the person making the decision is disputed;  

• there is no appropriate person to make the decision; 

• the decision or decisions being made are considered inappropriate; or 

• a conflict occurs over the decision-making process. 

2.21 The remainder of the decision-makers considered in this chapter are part of the 
formal decision-making processes established by the guardianship legislation. 

Attorneys appointed in advance by the adult 

2.22 An adult may formalise future substitute decision-making for themselves by 
appointing a person (an attorney) to make particular decisions on their behalf in the 
event they subsequently lose capacity.  There are two instruments that an adult (the 
principal) may use to appoint an attorney: an enduring power of attorney and an 
advance health directive.36  An adult may only make such a document if they have 
sufficient capacity.37 

2.23 In an enduring power of attorney, a principal can assign to their nominated 
attorney or attorneys decision-making power for some or all financial matters and/or 
personal matters, including health matters.38  A principal cannot, however, give power 
to an attorney for ‘special health matters’ or ‘special personal matters’.39  

2.24 In an advance health directive, a principal can assign decision-making power 
to an attorney or attorneys for some or all health matters, other than for ‘special health 
matters’.40 

                                            
35

  Guardianship and Administration Act 2000 (Qld) s 82(1)(e). 
36

  Note there are particular formal requirements for the execution of such instruments: Powers of Attorney Act 1998 (Qld) 
s 44.  An adult may also appoint an attorney for financial matters in a general power of attorney although this operates 
only while the adult has capacity: Powers of Attorney Act 1998 (Qld) ss 8(a), 18(1).  

37
  See para 2.6 as to the general definition of capacity that applies under the guardianship legislation.  In relation to the 

capacity needed to make an enduring power of attorney, see also s 41 of the Powers of Attorney Act 1998 (Qld).  In 
relation to the capacity needed to make an advance health directive, see also s 42 of the Powers of Attorney Act 1998 
(Qld).   

38
  Powers of Attorney Act 1998 (Qld) s 32(1)(a). 

39
  Powers of Attorney Act 1998 (Qld) s 32(1)(a). 

40
  Powers of Attorney Act 1998 (Qld) s 35(1)(c). 
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2.25 An attorney can exercise his or her assigned power with respect to personal 
matters only during a period when the principal no longer has capacity for the particular 
matter.41  The power for financial matters becomes exercisable either at the time or in 
the circumstance the principal nominates in the document, or otherwise, once the 
enduring power of attorney is made.42  Power for financial matters is also exercisable at 
any time the principal has impaired capacity.43 

2.26 The legislation imposes a range of obligations on attorneys as to how they 
exercise their power.  For example, an attorney must act honestly and diligently44 and 
must comply with the General Principles set out in the legislation and, for decisions 
about health matters, the Health Care Principle.45  Attorneys for financial matters are 
also required, for example, to avoid conflict transactions46 and to keep their property 
separate from that of the adult.47  An attorney is also regarded as an agent of their 
principal and so would be subject to the general law of agency to the extent that it is not 
inconsistent with the guardianship legislation.48 

Statutory health attorneys 

2.27 A statutory health attorney is a person in a particular relationship with the 
adult who is declared by the legislation to be a person with authority to make decisions 
about health matters for an adult.  The legislation lists the relationships in a hierarchical 
order.  The first of the following who is ‘readily available and culturally appropriate’ to 
make the decision will be an adult’s statutory health attorney:49 

• the adult’s spouse,50 if the relationship is close and continuing;  

                                            
41

  Powers of Attorney Act 1998 (Qld) ss 33(4), 36(3). 
42

  Powers of Attorney Act 1998 (Qld) s 33(1)–(2). 
43

  Powers of Attorney Act 1998 (Qld) s 33(3).  
44

  Powers of Attorney Act 1998 (Qld) s 66(1). 
45

  Powers of Attorney Act 1998 (Qld) s 76.  The General Principles and the Health Care Principle are discussed at para 
2.38–2.43. 

46
  Powers of Attorney Act 1998 (Qld) s 73.  A conflict transaction is one in which there may be conflict, or which results in 

conflict, between the attorney’s duty to the adult and either the interests of the attorney or a person in a close personal or 
business relationship with the attorney, or another duty of the attorney: Powers of Attorney Act 1998 (Qld) s 73(2). 

47
  Powers of Attorney Act 1998 (Qld) s 86. 

48
  S Fisher, Agency Law (2000) [12.2.1], [12.2.5]; R Creyke, Who Can Decide? Legal Decision-Making for Others (1995) 

92. 
49

  Powers of Attorney Act 1998 (Qld) s 63(1). 
50

  A ‘spouse’ includes a person’s de facto partner: Acts Interpretation Act 1954 (Qld) s 36.  A reference in an Act to a ‘de 
facto partner’ is a reference to one of two persons who are living together as a couple (in either a heterosexual or same 
sex partnership) on a genuine domestic basis but who are not married to each other or related by family: Acts 
Interpretation Act 1954 (Qld) s 32DA(1), (5).   
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• a person 18 years or older who is caring for the adult but who is not a paid 
carer51 of the adult; or 

• a close friend or relation of the adult 18 years or older and who is not a paid 
carer52 of the adult.  

2.28 If no-one from that list is readily available and culturally appropriate, the 
Adult Guardian becomes the adult’s statutory health attorney.53  

2.29 A statutory health attorney is authorised by the legislation to make any 
decision about an adult’s health matter that the adult could have made if he or she had 
capacity for the matter,54 but only during a period when the adult has impaired capacity 
for the matter.55  A statutory health attorney must comply with the General Principles 
and the Health Care Principle set out in the legislation when exercising their power.56   

Guardians and administrators appointed by the Tribunal 

2.30 In some circumstances, the Tribunal has power to appoint formal substitute 
decision-makers for particular matters for an adult.57  A guardian can be appointed for a 
personal matter, including a health matter (but not ‘special health matters’58).  An 
administrator can be appointed for a financial matter.  The Tribunal may make such an 
appointment, on terms it considers appropriate, if:59  

(a)  the adult has impaired capacity for the matter; and 

(b)  there is a need for a decision in relation to the matter or the adult is likely to do 
something in relation to the matter that involves, or is likely to involve, 
unreasonable risk to the adult’s health, welfare or property; and 

                                            
51

  A ‘paid carer’ for an adult is someone who performs services for the adult’s care and who receives remuneration for 
those services from any source other than a Commonwealth or State government carer payment or benefit for the 
provision of home care, or remuneration based on damages that may be awarded for voluntary services for the adult’s 
care: Powers of Attorney Act 1998 (Qld) s 3 sch 3 (definition of ‘paid carer’); Guardianship and Administration Act 2000 
(Qld) s 3 sch 4 (definition of ‘paid carer’). 

52
  A ‘paid carer’ for an adult is someone who performs services for the adult’s care and who receives remuneration for 

those services from any source other than a Commonwealth or State government carer payment or benefit for the 
provision of home care, or remuneration based on damages that may be awarded for voluntary services for the adult’s 
care: Powers of Attorney Act 1998 (Qld) s 3 sch 3 (definition of ‘paid carer’); Guardianship and Administration Act 2000 
(Qld) s 3 sch 4 (definition of ‘paid carer’). 

53
  Powers of Attorney Act 1998 (Qld) s 63(2). 

54
  Powers of Attorney Act 1998 (Qld) s 62(1). 

55
  Powers of Attorney Act 1998 (Qld) s 62(2). 

56
  Powers of Attorney Act 1998 (Qld) s 76.  The General Principles and the Health Care Principle are discussed at para 

2.38–2.43. 
57

  Guardianship and Administration Act 2000 (Qld) ss12(1), 82(1)(c). 
58

  Also see Powers of Attorney Act 1998 (Qld) s 3 sch 3, sch 2 ss 4, 6 (definitions of ‘health matter’ and ‘special health 
matter’); Guardianship and Administration Act 2000 (Qld) s 12(1), s 3 sch 4, sch 2 ss 4, 6 (definitions of ‘health matter’ 
and ‘special health matter’). 

59
  Guardianship and Administration Act 2000 (Qld) s 12(1)–(2). 
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(c)  without an appointment— 

(i)  the adult’s needs will not be adequately met; or 

(ii)  the adult’s interests will not be adequately protected. 

2.31 A person may only be appointed as a guardian or administrator for an adult if 
they are 18 years or older, they are not a paid carer or health provider for the adult, and 
the Tribunal considers them appropriate for appointment.60   

2.32 The Tribunal is required by the guardianship legislation to take into account 
several considerations in deciding whether a person is appropriate for appointment.61  
These include:62  

• the extent to which the adult’s and the person’s interests are likely to conflict;  

• whether the adult and the person are compatible including, for example, whether 
the person’s communication skills and cultural or social experience is 
appropriate;  

• whether the person would be available and accessible to the adult; and 

• the person’s appropriateness and competence to perform the functions and 
exercise the powers conferred by an appointment order.  

2.33 A guardian or administrator is conferred with the authority to do anything in 
relation to a personal or financial matter for which they are appointed that the adult 
could have done if they had capacity for that matter (in accordance with the terms of 
appointment).63  

2.34 Given the breadth of this power, the guardianship legislation imposes strict 
requirements on the exercise of authority by a guardian or administrator.  Such a person 
must exercise his or her power honestly and diligently,64 must apply the General 
Principles contained in the legislation (and the Health Care Principle if appropriate),65 is 
subject to regular review,66 and, if they are an administrator, must submit a management 

                                            
60

  Guardianship and Administration Act 2000 (Qld) s 14(1)(a)(i), (b)(i), (c).  Note that the Adult Guardian is eligible for 
appointment as a guardian for an adult and the Public Trustee is eligible for appointment as an adult’s administrator: 
Guardianship and Administration Act 2000 (Qld) s 14(1)(a)(ii), (b)(ii).  Also note that a person who is bankrupt ‘or 
taking advantage of the laws of bankruptcy as a debtor’ is ineligible for appointment as an adult’s administrator: 
Guardianship and Administration Act 2000 (Qld) s 14(1)(b)(i) and also see Guardianship and Administration Act 2000 
(Qld) s 15(4)(c). 

61
  Guardianship and Administration Act 2000 (Qld) s 15. 

62
  Guardianship and Administration Act 2000 (Qld) s 15(1). 

63
  Guardianship and Administration Act 2000 (Qld) s 33.  Also see Guardianship and Administration Act 2000 (Qld) s 36. 

64
  Guardianship and Administration Act 2000 (Qld) s 35. 

65
  Guardianship and Administration Act 2000 (Qld) s 34(1)–(2).  The General Principles and the Health Care Principle are 

discussed at para 2.38–2.43. 
66

  Guardianship and Administration Act 2000 (Qld) ss 28, 29. 
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plan67 and avoid conflict transactions.68  These requirements are reflective of those 
imposed in respect of the common law of agency.69  

The Tribunal 

2.35 The guardianship legislation also empowers the Tribunal to make substitute 
decisions for an adult in relation to some types of ‘special health care’.70  If a special 
health matter for an adult is not dealt with by a direction given by the adult in an 
advance health directive, the Tribunal has power to consent to special health care for an 
adult, other than electroconvulsive therapy or psychosurgery.71 

2.36 The Tribunal’s authority to give consent is limited by several specific 
requirements imposed by the legislation.  The Tribunal must be satisfied, for example, 
that the special health care involves minimal risk to the adult and is the only reasonably 
available option.72  In deciding whether to give consent, the Tribunal must also apply 
the General Principles and the Health Care Principle contained in the legislation.73  

2.37 The Tribunal may also consent to the withholding or withdrawal of a life-
sustaining measure for an adult with impaired capacity (if the matter is not dealt with by 
a direction given in an advance health directive)74 and to the sterilisation of a child with 
an impairment.75 

How are substitute decisions for an adult to be made? 

2.38 Queensland’s guardianship legislation contains eleven General Principles, 
which apply to all decisions for adults, and an additional Health Care Principle which 
applies only in relation to decisions about health matters. 

                                            
67

  Guardianship and Administration Act 2000 (Qld) s 20. 
68

  Guardianship and Administration Act 2000 (Qld) s 37(1).  A conflict transaction is one in which there may be conflict, 
or which results in conflict, between the administrator’s duty to the adult and either the interests of the administrator or a 
person in a close personal or business relationship with the administrator, or another duty of the administrator: 
Guardianship and Administration Act 2000 (Qld) s 37(2).  For other functions and powers of administrators, see also 
Guardianship and Administration Act 2000 (Qld) ch 4 pt 2. 

69
  See S Fisher, Agency Law (2000) [7.2.1]–[7.5.6]. 

70
  Guardianship and Administration Act 2000 (Qld) ss 65(4), 68(1), 82(1)(g). 

71
  Guardianship and Administration Act 2000 (Qld) ss 65, 68.  Electroconvulsive therapy and psychosurgery fall within the 

jurisdiction of the Mental Health Review Tribunal: Mental Health Act 2000 (Qld) ch 6 pt 6. 
72

  See, for example, Guardianship and Administration Act 2000 (Qld) ss 69(1)(a), (d) (Donation of tissue); 70(1)(a)(i), (3) 
(Sterilisation); 72(1)(b), (d), (2)(b), (d) (Special medical research or experimental health care). 

73
  Guardianship and Administration Act 2000 (Qld) s 11.  The General Principles and the Health Care Principle are 

discussed at para 2.38–2.43. 
74

  Guardianship and Administration Act 2000 (Qld) ss 66(3), 82(1)(f).  See also s 66A of the Guardianship and 
Administration Act 2000 (Qld), which provides that this consent cannot operate unless the adult’s health provider 
reasonably considers the commencement or continuation of the measure for the adult would be inconsistent with good 
medical practice. 

75
  Guardianship and Administration Act 2000 (Qld) ch 5A, s 82(1)(h). 
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2.39 The General Principles and the Health Care Principle must be applied by any 
person or entity performing a function or exercising a power under the guardianship 
legislation in relation to a matter for an adult.76  This includes the making of a decision 
for an adult by the potential decision-makers already discussed.  The guardianship 
legislation also makes specific provision for the application of these principles to the 
Tribunal,77 the Adult Guardian,78 and an adult’s guardian or administrator.79  

2.40 The legislation also states that the ‘community is encouraged to apply and 
promote the general principles’.80  

2.41 The General Principles include:81 

• the presumption that an adult has capacity to make decisions; 

• an adult’s right to basic human rights and the importance of empowering an 
adult to exercise those rights; 

• an adult’s right to respect for his or her human worth and dignity;  

• an adult’s right to be a valued member of society and the importance of 
encouraging an adult to perform valued social roles;  

• the importance of encouraging an adult to participate in community life;  

• the importance of encouraging an adult to become as self-reliant as possible;  

• an adult’s right to participate in decision-making as far as possible and the 
importance of preserving wherever possible the adult’s right to make his or her 
own decisions;  

• the principle of substituted judgment must be used, so that where it is possible to 
ascertain from previous actions what an adult’s views or wishes would be, those 
views and wishes are to be taken into account;  

• any power under the legislation must be exercised in the way least restrictive of 
the adult’s rights; 

• the importance of maintaining an adult’s existing supportive relationships; 
                                            
76

  Powers of Attorney Act 1998 (Qld) s 76 (although note the different terminology of ‘must be complied with’ rather than 
‘must apply’); Guardianship and Administration Act 2000 (Qld) s 11(1)–(2). 

77
  There is a specific requirement for the Tribunal to consider the General Principles (and Health Care Principle if 

appropriate) when deciding whether a person is appropriate for appointment as an adult’s guardian or administrator: 
Guardianship and Administration Act 2000 (Qld) s 15(1)(a)–(b). 

78
  Guardianship and Administration Act 2000 (Qld) s 174(3). 

79
  Guardianship and Administration Act 2000 (Qld) ss 34, 74(4).   

80
  Guardianship and Administration Act 2000 (Qld) s 11(3). 

81
  Powers of Attorney Act 1998 (Qld) sch 1 pt 1; Guardianship and Administration Act 2000 (Qld) sch 1 pt 1.  More than 

eleven issues are included in this list because some of the General Principles include a number of elements. 
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• the importance of maintaining the adult’s cultural, linguistic and religious 
environment; and 

• an adult’s right to confidentiality of information about them. 

2.42 The Health Care Principle provides that power for a health or special health 
matter should be exercised in the way least restrictive of the adult’s rights and only if the 
exercise of power:82 

• is necessary and appropriate to maintain or promote the adult’s health or 
wellbeing; or 

• is, in all the circumstances, in the adult’s best interests.  

2.43 In deciding whether the exercise of a power is appropriate, the adult’s views 
and wishes and information given by the adult’s health provider are to be taken into 
account.83  In addition, in deciding whether to consent to special health care, the 
Tribunal, which is the only potential decision-maker for such matters, must take into 
account the views of the adult’s guardian, attorney or statutory health attorney.84  

What agencies are involved in the guardianship system? 

2.44 Queensland’s guardianship legislation confers responsibilities on several 
agencies and officials.  These include: 

• the Tribunal;  

• the Adult Guardian;  

• the Public Advocate;  

• community visitors; and 

• the Public Trustee.  

The Tribunal 

2.45 The Guardianship and Administration Tribunal is a quasi-judicial body 
established by the Guardianship and Administration Act 2000 (Qld).85  The Tribunal 
has exclusive jurisdiction for the appointment of guardians and administrators for 

                                            
82

  Powers of Attorney Act 1998 (Qld) sch 1 pt 2 s 12(1); Guardianship and Administration Act 2000 (Qld) sch 1 pt 2 
s 12(1). 

83
  Powers of Attorney Act 1998 (Qld) sch 1 pt 2 s 12(2); Guardianship and Administration Act 2000 (Qld) sch 1 pt 2 

s 12(2). 
84

  Powers of Attorney Act 1998 (Qld) sch 1 pt 2 s 12(5); Guardianship and Administration Act 2000 (Qld) sch 1 pt 2 
s 12(5). 

85
  Guardianship and Administration Act 2000 (Qld) s 81.  
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adults,86 subject to the exercise of the Tribunal’s powers by the Supreme or District 
Court to make, change, or revoke the appointment of a guardian or administrator in 
particular civil proceedings.87  The Tribunal also has concurrent jurisdiction with the 
Supreme Court for matters relating to enduring documents and attorneys appointed 
under enduring documents.88  

2.46 The Tribunal’s functions include:89  

• making declarations about an adult’s capacity for a matter;  

• hearing applications for the appointment of guardians and administrators and 
appointing, where necessary, guardians and administrators for an adult;  

• making declarations, orders or recommendations, or giving directions or advice 
in relation to guardians, administrators, attorneys, and enduring documents;  

• ratifying or approving an exercise of power by an informal decision-maker for 
an adult; and 

• giving consent to some types of special health care for an adult, to the 
withholding or withdrawal of life-sustaining measures, and to the sterilisation of 
a child with an impairment.90  

2.47 At a hearing, the Tribunal is generally constituted by three members, unless 
the President considers it appropriate that a matter be heard by one or two members.91  
To the extent that it is practicable,92 the Tribunal that is hearing a matter is also to be 
constituted by either the President, a Deputy President or a legal member;93 a 
professional member;94 and a personal experience member,95 although the composition 

                                            
86

  Guardianship and Administration Act 2000 (Qld) s 84(1). 
87

  Section 245 of the Guardianship and Administration Act 2000 (Qld) provides that the Supreme or District Court may 
exercise the Tribunal’s powers to make, change, or revoke an appointment of a guardian or administrator for an adult if 
the Court sanctions a settlement between an adult and another person or orders payment to an adult by another person in 
a civil proceeding and the Court considers the adult has impaired capacity for a matter.  See Willett v Futcher (2005) 221 
CLR 627.   

88
  Guardianship and Administration Act 2000 (Qld) s 84(2). 

89
  Guardianship and Administration Act 2000 (Qld) s 82(1). 

90
  Guardianship and Administration Act 2000 (Qld) ss 82(1)(f)–(h). 

91
  Guardianship and Administration Act 2000 (Qld) s 101(1). 

92
  Guardianship and Administration Act 2000 (Qld) s 101(2). 

93
  A legal member must be a lawyer of at least five years standing and possess relevant knowledge and skills in the 

jurisdiction: Guardianship and Administration Act 2000 (Qld) s 90(4)(a). 
94

  A professional member must possess extensive professional knowledge or experience with people with impaired 
capacity: Guardianship and Administration Act 2000 (Qld) s 90(4)(b). 

95
  A personal experience member is a person who has had experience of a person with impaired capacity for a matter: 

Guardianship and Administration Act 2000 (Qld) s 90(4)(c). 
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of the Tribunal will also depend on the nature of the matter.96 

2.48 Proceedings before the Tribunal are to be conducted as simply and quickly as 
practicable.97  The Tribunal may inform itself on a matter in any way it considers 
appropriate,98 but it must observe the rules of procedural fairness.99  

2.49 Tribunal orders are enforceable as if they were orders of a court.100  A person 
may appeal against a Tribunal decision to the Supreme Court.101   

The Adult Guardian 

2.50 The Adult Guardian is an independent statutory official whose position is 
established under the Guardianship and Administration Act 2000 (Qld) to protect the 
rights and interests of adults with impaired capacity.102  

2.51 The Adult Guardian’s functions include:103  

• protecting adults from neglect, exploitation, or abuse;104 

• conducting investigations of complaints of such allegations, and investigations 
into the actions of an adult’s substitute decision-maker;105  

• mediating and conciliating disputes between an adult’s substitute decision-
maker and others, such as health providers;  

• acting as an attorney for an adult under an enduring document or as an adult’s 
statutory health attorney;  

• acting as an adult’s guardian if appointed by the Tribunal;  

• consenting to the forensic examination of an adult;106  

                                            
96

  Information provided by the President of the Guardianship and Administration Tribunal, 25 July 2006. 
97

  Guardianship and Administration Act 2000 (Qld) s 107(1). 
98

  Guardianship and Administration Act 2000 (Qld) s 107(2). 
99

  Guardianship and Administration Act 2000 (Qld) s 108(1). 
100

  Guardianship and Administration Act 2000 (Qld) s 172(3). 
101

  Guardianship and Administration Act 2000 (Qld) s 164(1).  Leave to appeal from the Supreme Court is required, except 
in relation to appeals on questions of law only: Guardianship and Administration Act 2000 (Qld) s 164(2). 

102
  Guardianship and Administration Act 2000 (Qld) ss 173, 174(1), 176. 

103
  Guardianship and Administration Act 2000 (Qld) s 174(2). 

104
  Guardianship and Administration Act 2000 (Qld) s 174(2)(a). 

105
  Guardianship and Administration Act 2000 (Qld) ss 174(2)(b), 180. 

106
  See Guardianship and Administration Act 2000 (Qld) s 198A.  A ‘forensic examination’ means a medical or dental 

procedure carried out for forensic purposes other than because the adult is suspected of having committed a criminal 
offence: Powers of Attorney Act 1998 (Qld) s 3 sch 3 (definition of ‘forensic examination’); Guardianship and 
Administration Act 2000 (Qld) s 3 sch 4 (definition of ‘forensic examination’). 
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• seeking government or organisational assistance for an adult; and 

• undertaking educative, advisory, and research activities on the operation of the 
guardianship legislation.   

2.52 The Adult Guardian is also conferred with significant protective powers in 
relation to adults.  For example, the Adult Guardian may:  

• temporarily suspend an attorney’s powers if there are reasonable grounds to 
suspect that the attorney is not competent;107  

• apply to the courts to claim and recover possession of property that the Adult 
Guardian considers has wrongfully been held or detained;108 and 

• apply to the Tribunal for a warrant to remove an adult from a place if there are 
reasonable grounds to suspect the adult is at immediate risk of harm due to 
neglect, exploitation, or abuse.109  

The Public Advocate 

2.53 The Public Advocate is an independent statutory official whose position is 
established under the Guardianship and Administration Act 2000 (Qld) to promote and 
protect the rights of adults.110 

2.54 The Public Advocate’s other functions include:111  

• promoting the protection of adults from neglect, exploitation, or abuse;  

• encouraging the development of programs that foster and maximise adults’ 
autonomy;  

• promoting service and facility provision for adults; and 

• monitoring and reviewing service and facility delivery to adults.  

2.55 Unlike the Adult Guardian, the Public Advocate’s functions are aimed at 
systemic advocacy rather than advocacy on behalf of individual adults.  The Public 
Advocate seeks to identify issues in the systems that impact on adults, and works 
towards influencing appropriate change.  Those systems include policy, service and 
legislative systems, across the government and non-government sectors.  Systemic 
advocacy may be conducted through a variety of advocacy strategies including 

                                            
107

  Guardianship and Administration Act 2000 (Qld) s 195(1).   
108

  Guardianship and Administration Act 2000 (Qld) s 194. 
109

  Guardianship and Administration Act 2000 (Qld) s 197. 
110

  Guardianship and Administration Act 2000 (Qld) ss 208, 209(a), 211. 
111

  Guardianship and Administration Act 2000 (Qld) s 209. 
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discussions, correspondence, committee representation, submissions, discussion and 
issues papers, forums and conferences.112 

2.56 The Public Advocate may do all things necessary and convenient for the 
performance of its functions113 and may, with leave, intervene in a proceeding involving 
the protection of the rights or interests of adults in a court, tribunal, or official 
inquiry.114  

Community visitors 

2.57 Community visitors are appointed by the Queensland Government under the 
Guardianship and Administration Act 2000 (Qld) to safeguard the interests of 
‘consumers’ by regularly visiting ‘visitable sites’.115 

2.58 A ‘consumer’ means any person who lives or receives services at an 
authorised mental health service; or an adult with impaired capacity for a matter or with 
a mental or intellectual impairment and who lives or receives services at a visitable 
site.116 

2.59 A ‘visitable site’ means a place where a consumer lives and receives services 
and is prescribed to be such a site under a regulation.117  This includes residences and 
services funded by Disability Services Queensland or the Department of Health, some 
hostels and authorised mental health inpatient services.118 

2.60 Community visitors’ functions include:119  

• inquiring into and reporting on a range of matters about the visitable sites such 
as the adequacy of services for the assessment, treatment and support of adults; 
the appropriateness of services for adults’ accommodation, health and 
wellbeing; the extent to which adults receive services in the way that is least 
restrictive of their rights; and the adequacy of information given to adults about 
their rights; and 

• inquiring into and seeking to resolve complaints, and referring complaints to 
other entities for further investigation or resolution.  

                                            
112

  Information provided by the Public Advocate, 20 July 2006. 
113

  Guardianship and Administration Act 2000 (Qld) s 210(1). 
114

  Guardianship and Administration Act 2000 (Qld) s 210(2)–(3). 
115

  Guardianship and Administration Act 2000 (Qld) s 223(1). 
116

  Guardianship and Administration Act 2000 (Qld) s 222. 
117

  Guardianship and Administration Act 2000 (Qld) s 222. 
118

  Guardianship and Administration Regulation 2000 (Qld) s 8 sch 2. 
119

  Guardianship and Administration Act 2000 (Qld) s 224(2). 
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2.61 Community visitors have power to do all things necessary or convenient in the 
performance of these functions.120   

The Public Trustee 

2.62 The Public Trustee of Queensland is a Queensland Government corporation 
established under the Public Trustee Act 1978 (Qld).121  It may be appointed by the 
Tribunal as an adult’s administrator.122  If appointed as an administrator, the Public 
Trustee has the same obligations as any other administrator appointed under the 
guardianship legislation.123 

OVERVIEW OF THE CONFIDENTIALITY PROVISIONS 

Introduction 

2.63 There are three main confidentiality provisions contained in Queensland’s 
guardianship legislation:  

• section 249 of the Guardianship and Administration Act 2000 (Qld) and its 
mirror provision in section 74 of the Powers of Attorney Act 1998 (Qld); 

• section 112 of the Guardianship and Administration Act 2000 (Qld); and 

• section 109 of the Guardianship and Administration Act 2000 (Qld). 

2.64 These provisions deal with the confidentiality of information within the 
guardianship system generally, and with the confidentiality of information generated by 
proceedings of the Tribunal. 

2.65 Section 249 of the Guardianship and Administration Act 2000 (Qld) (and 
section 74 of the Powers of Attorney Act 1998 (Qld)) impose a blanket duty on people 
who receive confidential information through their involvement in the guardianship 
system.  There are exceptions to this duty, but it is the widest of the confidentiality 
provisions in terms of to whom and to which information it applies. 

2.66 Section 112 also imposes a blanket prohibition, but this time more narrowly in 
relation only to information that is disclosed during Tribunal proceedings.  It prohibits 
the publication of what occurs during proceedings outside those proceedings. 

                                            
120

  Guardianship and Administration Act 2000 (Qld) s 227(1). 
121

  Public Trustee Act 1978 (Qld) ss 7–8. 
122

  Guardianship and Administration Act 2000 (Qld) s 14(1)(b)(ii). 
123

  There is no obligation on the Tribunal, however, to review the appointment of the Public Trustee (or a trustee company) 
as administrator as there is for other administrators: Guardianship and Administration Act 2000 (Qld) s 28. 
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2.67 Section 109 also applies only to Tribunal proceedings but its operation is on a 
case-by-case basis with the Tribunal being able to make confidentiality orders, for 
example, in relation to a particular hearing or a particular document at a hearing.  It also 
differs from section 112 because instead of applying only to the publication of 
information outside Tribunal proceedings, section 109 may also regulate the conduct of 
proceedings internally by imposing confidentiality on those participating in 
proceedings. 

2.68 As part of facilitating the flow of information to the Commission for its 
consultation process, some minor amendments were made to sections 112 and 249 of 
the Guardianship and Administration Act 2000 (Qld) and to section 74 of Powers of 
Attorney Act 1998 (Qld).124  These amendments will not be treated as part of the 
confidentiality provisions for the purposes of this Discussion Paper and so will not be 
considered further. 

Section 249: the general duty of confidentiality 

2.69 The duty imposed by section 249 is the widest and most general of the 
confidentiality provisions: it prohibits any person who gains ‘confidential information’ 
through their involvement in the administration of the legislation from recording or 
disclosing that information.125  Section 74 of the Powers of Attorney Act 1998 (Qld) 
mirrors that duty in relation to attorneys.126   

2.70 Together, these provisions apply to such people as:127 

• Tribunal members and staff; 

• the Adult Guardian and staff; 

• the Public Advocate and staff; 

• guardians, administrators, and attorneys; and 

• community visitors. 

                                            
124

  Guardianship and Administration Act 2000 (Qld) ss 249(2)(h), (3)(g), (4), 112(3A)–(6); Powers of Attorney Act 1998 
(Qld) s 74(1), (2)(f), (4).  The Commission has prepared a document called Confidentiality in Consultation Protocol to 
assist people to comply with the confidentiality provisions of the guardianship legislation when participating in the 
Commission’s consultation process.  The Protocol can be viewed at the Commission’s website 
<http://www.qlrc.qld.gov.au/guardianship/protocol.htm>. 

125
  Guardianship and Administration Act 2000 (Qld) s 249(1). 

126
  Powers of Attorney Act 1998 (Qld) s 74(1), (3).  An attorney means an attorney under a power of attorney, enduring 

power of attorney or advance health directive, or a statutory health attorney: Powers of Attorney Act 1998 (Qld) s 3 sch 3 
(definition of ‘attorney’). 

127
  Powers of Attorney Act 1998 (Qld) s 74(1), (3); Guardianship and Administration Act 2000 (Qld) s 249(2). 
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