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Long Answer Sheet

A Review of Queensland's Guardianship Laws
(Discussion Paper WP 68)
The Queensland Law Reform Commission has been asked by the Attorney-General to review Queensland’s guardianship laws.  We want to hear your views about the guardianship system.

Tell us what you think

We want to hear your views about Queensland’s guardianship laws.

This long answer sheet sets out all the questions asked in the Commission’s recent Discussion Paper, A Review of Queensland’s Guardianship Laws, Discussion Paper, WP No 68 (October 2009).

You can email or post the completed answer sheet to us.  Alternatively, you may wish to make an oral submission by telephone.
If you would like to provide shorter, more general comments, you may wish to use the short answer sheet, which includes general questions about the main topics addressed in the Commission’s Discussion Paper.  The short answer sheet is available online at: <http://www.qlrc.qld.gov.au/publications.htm#2>.

For more information about the Commission’s Guardianship Review or about guardianship generally, you can visit our website at: <http://www.qlrc.qld.gov.au/
guardianship/index.htm>.  
If you wish to give the Commission your name, address and phone number, please fill out the section below:

	Name
	

	Address
	

	Telephone no
	

	Email
	


Please tell us what you think by 11 December 2009.
Privacy

Any personal information you provide in a submission is collected only for the purpose of undertaking this review under the Law Reform Commission Act 1968 (Qld).
Unless you indicate otherwise, the Commission may refer to and disclose details of some or all of your submission in future publications for this review.  Further, those publications may include an appendix listing the names of those people who have made submissions.  

Please indicate clearly if one or more of the following apply:

· you do not want your submission or part of your submission to be referred to in a future publication;

· you do not want to be identified by name if your submission is referred to in a future publication;

· you do not want your name to be included in an appendix in a future publication.  

Please send your completed answer sheet to:

	Postal Address:
	Queensland Law Reform Commission
PO Box 13312

George Street Post Shop  QLD  4003

	Fax:
	(07) 3247 9045

[marked ‘Attention: Guardianship Review’]

	Telephone:
	(07) 3247 4544

	Email:
	qlrcguardianship@justice.qld.gov.au


QUESTIONS

Note: Depending on your areas of interest, you may wish to answer all, or only some, of the following questions.

Chapter 4

The scope of matters

The scope of matters defined under the guardianship legislation
4-1
Are there any difficulties arising in relation to the application of the definitions of ‘personal matter’ or ‘financial matter’ under the guardianship legislation?
Response: 
4-2
Are the following definitions in the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) appropriate or should they be changed in some way:

(a)
‘financial matter’;

(b)
‘personal matter’;

(c)
‘health matter’ and ‘health care’;

(d)
‘special health matter’ and ‘special health care’;

(e)
‘special personal matter’;

(f)
‘legal matter’?

Response: 

Chapter 5

The appointment of guardians and administrators

The grounds for an appointment
5-1
Do the grounds for the appointment of a guardian or an administrator under section 12(1) of the Guardianship and Administration Act 2000 (Qld) strike the right balance between formal guardianship and administration and informal decision-making?

Response: 

5-2
Should the grounds in section 12(1) of the Guardianship and Administration Act 2000 (Qld) be changed in any way?  If so, how?
Response: 

Persons eligible for appointment
5-3
Are the eligibility requirements in section 14(1) of the Guardianship and Administration Act 2000 (Qld) appropriate?

Response: 

5-4
Are there any difficulties in practice with the application of the eligibility requirements in section 14(1) of the Guardianship and Administration Act 2000 (Qld)?
Response: 

Consent to an appointment
5-5
Should section 14 of the Guardianship and Administration Act 2000 (Qld) be amended to provide that a person cannot be appointed as a guardian or an administrator unless he or she consents to the appointment?
Response: 

5-6
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that the consent of the Adult Guardian or the Public Trustee is not required for their appointment?

Response: 

Appropriateness considerations for appointment

5-7
Are the ‘appropriateness considerations’ in section 15 of the Guardianship and Administration Act 2000 (Qld) appropriate? 

Response: 

5-8
Are there any difficulties in practice with the application of appropriateness considerations in section 15 of the Guardianship and Administration Act 2000 (Qld)?

Response: 

5-9
How should the existence of family conflict be dealt with in proceedings for the appointment of a guardian or an administrator?
Response: 

The appointment of the Adult Guardian or the Public Trustee 

5-10
Should the Guardianship and Administration Act 2000 (Qld) be amended so that the Public Trustee may be appointed as an administrator only if there is no other appropriate person available for appointment?

Response: 

5-11
Are there any difficulties in practice with the application of the test of last resort in section 14(2) of the Guardianship and Administration Act 2000 (Qld)?
Response: 

5-12
Is the test of last resort in section 14(2) of the Guardianship and Administration Act 2000 (Qld) appropriate or should it be changed in some way (for example, should the Tribunal be required to make a specific finding that no available person is appropriate for appointment)?
Response: 

The replacement of an existing appointee on the review of an appointment

5-13
Should section 31 of the Guardianship and Administration Act 2000 (Qld) be amended to provide that, if the Adult Guardian is the existing appointee, the Tribunal may continue the appointment of the Adult Guardian only if there is no other appropriate person available for appointment for the matter?
Response: 
Chapter 6

The powers and duties of guardians and administrators

The scope of the powers of guardians and administrators
6-1
Are the powers conferred on guardians under the Guardianship and Administration Act 2000 (Qld) appropriate or should they be changed in some way?
Response: 
Ancillary powers
6-2
Should the Guardianship and Administration Act 2000 (Qld) be amended to enable a guardian to exercise an ancillary, or incidental, power for a financial matter?  
Response: 
6-3
If yes to Question 6-2, should the exercise of such a power be limited in one or more of the following ways: 

(a)
where the financial decision has only a minor financial impact; 

(b)
where there is no administrator appointed;


(c)
in some other way?
Response: 
The exercise of power by a guardian or an administrator for an adult with fluctuating capacity
6-4
Should the Guardianship and Administration Act 2000 (Qld) provide for the exercise of the power by a guardian or administrator for an adult with fluctuating capacity to be limited in some way?  If yes, should the powers be exercisable only during a period the adult has impaired capacity?
Response: 
6-5
If the Guardianship and Administration Act 2000 (Qld) were amended to provide for such orders, should they apply to the appointment of both guardians and administrators or to the appointment of guardians only?
Response: 
The scope of the duties of guardians and administrators
6-6
Are the duties imposed by the Guardianship and Administration Act 2000 (Qld) on guardians appropriate or should they be changed in some way?
Response: 
6-7
Are the duties imposed by the Guardianship and Administration Act 2000 (Qld) on administrators appropriate or should they be changed in some way?
Response: 
Consultation with other guardians, administrators or attorneys

6-8
Is section 40 of the Guardianship and Administration Act 2000 (Qld) appropriate or should it be changed in some way?
Response: 
Chapter 7

Restrictive practices
The scope of ‘chemical restraint’ under Chapter 5B of the Guardianship and Administration Act 2000 (Qld)
7-1
Is it appropriate that, on the basis that the administration of an antilibidinal drug for the purpose of behavioural control constitutes a ‘chemical restraint’ within the meaning of section 123F of the Disability Services Act 2006 (Qld), a guardian for a restrictive practice (general) matter may consent to the administration of an antilibidinal drug to an adult with an intellectual or cognitive disability?

Response: 
7-2
Is it appropriate that, on the basis that the administration of an antilibidinal drug at fixed intervals and times for the purpose of behavioural control constitutes a ‘chemical restraint (fixed dose)’ within the meaning of section 123E of the Disability Services Act 2006 (Qld):


(a)
a guardian for a restrictive practice (respite) matter may consent to the administration of an antilibidinal drug at fixed intervals and times to an adult with an intellectual or cognitive disability in the course of the provision of respite or community access services to the adult; or


(b)
if there is no guardian for a restrictive practice (respite) matter, an informal decision-maker may consent to the administration of an antilibidinal drug at fixed intervals and times to an adult with an intellectual or cognitive disability in the course of the provision of respite or community access services to the adult?

Response: 
7-3
If no to Questions 7-1 or 7-2(a) or (b), should Part 10A of the Disability Services Act 2006 (Qld) and Chapter 5B of the Guardianship and Administration Act 2000 (Qld) be amended so that Tribunal approval is required for the administration to an adult with an intellectual or cognitive disability of any or all of the following for the purpose of behavioural control:


(a)
an antilibidinal drug generally;


(b)
an antilibidinal drug in the course of providing respite services or community access services to the adult; or


(c)
an antilibidinal drug at fixed intervals and times in the course of providing respite services or community access services to the adult?

Response: 

7-4
If Tribunal approval is required for the administration of an antilibidinal drug to an adult with an intellectual or cognitive disability, should the Guardianship and Administration Act 2000 (Qld):


(a)
specify the circumstances in which the Tribunal may approve its administration and, if so, should those circumstances be generally modelled on section 80V(2) of the Act;


(b)
specify the matters that the Tribunal must consider in deciding whether to approve its administration and, if so, should those matters be generally modelled on section 80W of the Act; and


(c)
provide that the Tribunal’s approval does not have effect for more than 12 months (or some other period)?
Response: 
Restrictive practices outside Chapter 5B of the Guardianship and Administration Act 2000 (Qld)
7-5
Should the Guardianship and Administration Act 2000 (Qld) be amended to include new consent mechanisms, broadly corresponding with the approval and consent mechanisms in Chapter 5B of the Act, for the use of restrictive practices in relation to adults to whom Chapter 5B does not apply?

Response: 
7-6
If yes to Question 7-5, for the containment or seclusion of an adult who is outside the scope of Chapter 5B, should the Guardianship and Administration Act 2000 (Qld):


(a)
specify the circumstances in which the Tribunal may approve the containment or seclusion and, if so, should those circumstances generally be modelled on the requirements of section 80V(2) of the Act;


(b)
specify the matters that the Tribunal must consider in deciding whether to approve the containment or seclusion and, if so, should those matters generally be modelled on the matters specified in section 80W of the Act; and


(c)
provide that the Tribunal’s approval for the containment or seclusion does not operate for more than 12 months?

Response: 
7-7
If yes to Question 7-5, for restrictive practices (other than containment or seclusion or the administration of an antilibidinal drug) in relation to an adult who is outside the scope of Chapter 5B, should the Guardianship and Administration Act 2000 (Qld) specify:


(a)
the circumstances in which the Tribunal may appoint a guardian to consent to the restrictive practice and, if so, should those circumstances generally be modelled on the requirements of section 80ZD of the Act (including that the appointment may not be made for more than 12 months);


(b)
the circumstances in which the guardian may consent to the restrictive practice and, if so, should those circumstances generally be modelled on the requirements of section 80ZE(4) of the Act; and


(c)
the matters that the guardian must consider in deciding whether to consent and, if so, should those matters generally be modelled on the matters specified in section 80ZE(5) of the Act?

Response: 
7-8
If yes to Question 7-5, for the restriction of an adult’s access to objects by an informal decision-maker outside the scope of Chapter 5B:


(a)
should the Guardianship and Administration Act 2000 (Qld) specify the requirements for the informal decision-maker’s consent; and


(b)
should those requirements generally be modelled on the requirements of section 80ZS of the Act?

Response: 
7-9
Alternatively, is there some other way of providing greater safeguards for the use of restrictive practices in relation to adults to whom Chapter 5B of the Guardianship and Administration Act 2000 (Qld) does not apply?

Response: 
The consent requirements for the administration of an antilibidinal drug outside Chapter 5B of the Guardianship and Administration Act 2000 (Qld)
7-10
Should the approval or consent requirements for the administration of an antilibidinal drug as a restrictive practice outside the scope of Chapter 5B of the Guardianship and Administration Act 2000 (Qld) generally be consistent with the approach that is taken in relation to the approval or consent requirements for the administration of an antilibidinal drug under Part 10A of the Disability Services Act 2006 (Qld) and Chapter 5B of the Guardianship and Administration Act 2000 (Qld)?
Response: 
7-11
If no to Question 7-10:


(a)
who should be able to consent to the administration of an antilibidinal drug for the purpose of behavioural control to an adult with impaired capacity; and


(b)
in what circumstances should it be possible for consent to be given?
Response: 
Chapter 8

Binding direction by a parent for the appointment of a guardian 
or an administrator
Direct appointment by a parent
8-1
Should the Guardianship and Administration Act 2000 (Qld) be amended to enable the parent of an adult child with impaired capacity to appoint a guardian or an administrator for his or her adult child or is it undesirable for guardians and administrators to be appointed other than by the Tribunal?

Response: 
Limitations on direct appointment

8-2
If the Guardianship and Administration Act 2000 (Qld) is amended to enable the parent of an adult child with impaired capacity to appoint a guardian or an administrator for his or her adult child, should the Act limit the exercise of that power to a parent who has been appointed by the Tribunal as the guardian or administrator for his or her adult child?

Response: 
8-3
If the Guardianship and Administration Act 2000 (Qld) is amended to enable the parent of an adult child with impaired capacity to appoint a guardian or an administrator for his or her adult child, how should the Act ensure that the powers conferred on the guardian or administrator do not unnecessarily restrict the adult’s rights?
Response: 
8-4
If the Guardianship and Administration Act 2000 (Qld) is amended to enable the parent of an adult child with impaired capacity to appoint a guardian or an administrator for his or her adult child, how should the Act ensure that, where an adult has two parents with capacity, the parents do not make conflicting appointments?
Response: 
The power to make a binding direction during the minority of a person with impaired capacity

8-5
Should the Guardianship and Administration Act 2000 (Qld) be amended to enable the parent of a child with impaired capacity to appoint a guardian or an administrator for his or her child while the child is under 18 years of age?
Response: 
Chapter 9

Enduring powers of attorney
Achieving the right balance
9-1
Does the current scheme for enduring powers of attorney under the Powers of Attorney Act 1998 (Qld) achieve the right balance between the utility of an advance planning mechanism and the need for safeguards against abuse?  If no, how should the balance be improved?
Response: 
Eligible attorneys
9-2
Are there any difficulties with the eligibility requirements in section 29(1) of the Powers of Attorney Act 1998 (Qld) for the appointment of an attorney under an enduring power of attorney?  If so, how could they be addressed?

Response: 
9-3
Should section 29 of the Powers of Attorney Act 1998 (Qld) be amended to provide that a person is not eligible for appointment as an attorney under an enduring power of attorney (or under an advance health directive) if he or she has a relevant criminal history or history of other conduct that may undermine his or her competence to act as attorney?

Response: 
9-4
If yes to Question 9-3, what type of criminal or other history or conduct should be relevant:


(a)
a conviction for a criminal offence involving violence or dishonesty;


(b)
being named as a respondent to a domestic violence protection order;


(c)
removal by a court or tribunal as an adult’s attorney, administrator or guardian;


(d)
anything else?

Response: 
9-5
Should section 29(1)(b)–(c) of the Powers of Attorney Act 1998 (Qld) be amended to provide that, for a matter under an enduring power of attorney:


(a)
the Public Trustee is an eligible attorney for a financial matter only; and


(b)
a trustee company is an eligible attorney for a financial matter only?
Response: 
The number of attorneys
9-6
Should there be a limit on the number of joint attorneys a principal may appoint in an enduring power of attorney?  If so, what should the maximum number of joint attorneys be?
Response: 
The approved form
9-7
Are there any difficulties with the use of the approved forms for making an enduring power of attorney?  If so, how could they be addressed?

Response: 
9-8
Should there be one approved form that could be used for all types of appointment, rather than two separate forms for different types of appointments?

Response: 
9-9
Should explanatory information be provided in a separate booklet rather than as part of the form itself?

Response: 
9-10
Are there any matters that should be explained that are not currently explained in the form?  Are there any matters that should be better, or more fully, explained in the form?  For example, should the form include a more detailed explanation and warning about conflict transactions?

Response: 
9-11
Should the forms include a set of standard words for the commencement of power for a financial matter on the principal’s loss of capacity?

Response: 
Copies and proof

9-12
Should section 45 of the Powers of Attorney Act 1998 (Qld) clarify the ways in which a copy of an enduring power of attorney may be proved?  If so, what ways do you think a copy of an enduring power of attorney could be proved?

Response: 
9-13
Should the explanatory information provided in the approved forms for making an enduring power of attorney advise the principal to provide certified copies of the document to relevant third parties?

Response: 
Registration

9-14
Should the Powers of Attorney Act 1998 (Qld) provide for registration of enduring powers of attorney, and why or why not?  
Response: 
9-15
If yes to Question 9-14:


(a) 
should registration be mandatory or optional; and


(b) 
what other features should the registration system have?

Response: 
Notice provisions

9-16
Should the Powers of Attorney Act 1998 (Qld) include any notice requirements in relation to the execution or commencement of an enduring power of attorney?

Response: 
9-17
If yes to Question 9-16, what sort of notice should be required:


(a)
notice of the execution of an enduring power of attorney;

(b)
notice of the attorney’s intention to begin exercising power under the enduring power of attorney;

(c)
some other notice?

Response: 
9-18
If yes to Question 9-17, to whom should notice be given:


(a)
the principal;

(b)
the persons named in the enduring power of attorney by the principal as persons who are to receive notice;

(c)
members of the principal’s family;

(d)
members of the principal’s ‘support network’ (defined as including members of the adult’s family, close friends of the adult, and any other people the Tribunal decides provide support to the adult);

(e)
‘interested persons’ (defined as persons with a sufficient and continuing interest in the adult);

(e)
to some other person?
Response: 
Declaration of impaired capacity
9-19
Should the Powers of Attorney Act 1998 (Qld) require a medical certificate or a declaration from the Tribunal before an attorney can act under an enduring power of attorney, and why or why not?

Response: 
9-20
Alternatively, should the approved forms for making an enduring power of attorney explain a person’s ability to seek a medical certificate as to the principal’s capacity or a declaration from the Tribunal or the Supreme Court if there is some doubt about whether an attorney’s authority has commenced?

Response: 
Interstate recognition

9-21
Are there any difficulties with section 34 of the Powers of Attorney Act 1998 (Qld), which deals with the recognition of interstate enduring powers of attorney?  If so, how could they be addressed?

Response: 
9-22
Should the Powers of Attorney Act 1998 (Qld) provide for recognition of enduring powers of attorney made in New Zealand or in any other foreign jurisdictions?

Response: 
9-23
Should recognition of interstate enduring powers of attorney:


(a)
depend on the instrument having been validly made in the other jurisdiction;

(b)
depend on the instrument conferring powers compatible with those that could be conferred by an enduring power of attorney in Queensland;

(c)
require a declaration from the Tribunal;

(d)
depend on some other requirement?

Response: 
Conflict transactions

9-24
Are there any difficulties with the operation of the prohibition on unauthorised conflict transactions by attorneys under section 73 of the Powers of Attorney Act 1998 (Qld)?  If so, how could they be addressed?
Response: 
9-25
Should section 73 of the Powers of Attorney Act 1998 (Qld) include a provision to the effect that:

(a)
the fact a person is a relation of the adult does not, of itself, mean the adult’s and person’s interests are likely to conflict; or


(b)
the fact a person may be a beneficiary of the adult’s estate on the adult’s death does not, of itself, mean that the adult’s and person’s interests are likely to conflict.

Response: 
9-26
Should section 73 of the Powers of Attorney Act 1998 (Qld) clarify how the prohibition on unauthorised conflict transactions relates to the provision in sections 88 of the Powers of Attorney Act 1998 (Qld) allowing an attorney to make gifts in certain circumstances?  If so, should transactions made under section 88 be excluded from the definition of ‘conflict transaction’?
Response: 
9-27
Should section 73 of the Powers of Attorney Act 1998 (Qld) include further examples of what are, or are not, considered to be prohibited conflict transactions?
Response: 
9-28
Should the Powers of Attorney Act 1998 (Qld) stipulate certain matters to which the Tribunal may, or must, have regard in deciding whether to authorise a conflict transaction?  If so, what matters should be included:

(a)
whether the transaction accords with the adult’s known views and wishes;


(b) 
whether the transaction would be detrimental to the adult’s financial or other interests;


(c) 
some other matter?

Response: 
9-29
Should further steps be taken to provide attorneys with greater assistance in understanding their obligation to avoid conflict transactions?  If so, what sort of assistance should be provided:

(a)
additional explanation in the approved form for making an enduring power of attorney;


(b)
an information package or code of practice;


(c)
other?

Response: 
Complaints and investigations of an attorney’s wrongdoing

9-30
Should the Powers of Attorney Act 1998 (Qld) provide for mandatory, periodic auditing of attorneys’ accounts or review of attorneys’ activities, and why or why not?

9-31
If yes, should periodic auditing or review be required in respect of every attorney or should it occur randomly?
Response: 
Chapter 10

Statutory health attorneys
Achieving the right balance
10-1
Does the current scheme for statutory health attorneys under the Powers of Attorney Act 1998 (Qld) achieve the right balance between the flexibility and timeliness of a means for providing substitute consent to health care, and the need for safeguards against abuse?  If not, how could the balance be improved?

Response: 
10-2
Should the name ‘statutory health attorney’ be changed?  If so, what name should be used?
Response: 
Identifying the statutory health attorney
10-3
Should section 63 of the Powers of Attorney Act 1998 (Qld) attempt to define the term ‘close and continuing relationship’, or is that term sufficiently flexible to cover the range of people to whom it is intended to apply?  If the Act should include a definition, how should that be framed?

Response: 
10-4
Should the definition of unpaid carer in section 63(3) of the Powers of Attorney Act 1998 (Qld) be amended to provide that a carer is someone who regularly provides or arranges domestic services and support for the adult?

Response: 
10-5
Should the definition of ‘relation’ in schedule 3 of the Powers of Attorney Act 1998 (Qld) apply to the reference to a ‘close friend or relation’ in section 63 of the Act?

Response: 
10-6
Alternatively, should any categories of persons in the definition of ‘relation’ be excluded for the purpose of section 63:


(a)
a spouse of the first person;


(b)
a person who is related to the first person by blood, marriage or adoption or because of a de facto relationship, foster relationship or a relationship arising because of a legal arrangement such a parenting order or a trust arrangement between trustee and beneficiary;


(c)
a person on whom the first person is completely or mainly dependent;


(d)
a person who is completely or mainly dependent on the first person;


(e)
a person who is a member of the same household as the first person?

Response: 
10-7
Alternatively, should a new definition of ‘relation’, based on the definition of ‘senior available next of kin’ in the Transplantation and Anatomy Act 1979 (Qld), apply to section 63 of the Powers of Attorney Act 1998 (Qld)?  If so, should the definition be modified to exclude the reference to a spouse?

Response: 
10-8
Is the definition of ‘close friend’ in schedule 3 of the Powers of Attorney Act 1998 (Qld) sufficient for the purpose of section 63 of the Act?  If not, how should the definition, to the extent it applies to section 63, be modified?  

Response: 
10-9
Should section 63 of the Powers of Attorney Act 1998 (Qld) be amended to clarify that:


(a)
the adult’s spouse will be recognised as the statutory health attorney only if he or she is at least 18 years old;


(b)
a person will not be recognised as the statutory health attorney if he or she is a health provider for the adult;


(c)
a person will not be recognised as the statutory health attorney if he or she is a service provider for a residential service where the adult resides?

Response: 
10-10
Should section 63(1) of the Powers of Attorney Act 1998 (Qld) be amended to provide that the statutory health attorney is the first person in the listed order who is readily available and willing to exercise power for the matter?

Response: 
10-11
Does section 63(1) of the Powers of Attorney Act 1998 (Qld) adequately provide for the complexities of Indigenous family and community relationships?  If not, how could this be addressed?
Response: 
10-12
Does section 63(1) of the Powers of Attorney Act 1998 (Qld) adequately provide for the range of relationships of importance in different cultural contexts?  If not, how could this be addressed?
Response: 
An order of priority
10-13
Should the list of persons who may be the adult’s statutory health attorney under section 63 of the Powers of Attorney Act 1998 (Qld) continue to be in an order of priority?  If yes, is the current order of priority appropriate or should it be changed?
Response: 
Scope of a statutory health attorney’s power
10-14
Should section 62 of the Powers of Attorney Act 1998 (Qld) be amended to provide that a statutory health attorney has power to consent to:


(a)
clinical assessments such as an aged care assessment in relation to the adult’s residential or community care needs;


(b)
other matters ancillary to the adult’s health care?  If so, what matters?
Response: 
Chapter 11

Advance health directives
Achieving the right balance
11-1
Does the current scheme for advance health directives under the Powers of Attorney Act 1998 (Qld) achieve the right balance between the utility of an advance planning mechanism and the need for safeguards against misuse?  If not, how could this be achieved?

Response: 
Eligibility for appointment as an attorney under an advance health directive 

11-2
Should section 29(2)(a) of the Powers of Attorney Act 1998 (Qld) be amended to provide that an eligible attorney for a matter under an advance health directive means, in addition to the matters mentioned in section 29(2)(a)(i) and (ii), a person who is not a service provider for a residential service where the principal is a resident?

Response: 
11-3
Should section 29(2)(b) of the Powers of Attorney Act 1998 (Qld) be omitted so that the Public Trustee is not an eligible attorney for appointment under an advance health directive?

Response: 
The approved form

11-4
Are there any difficulties with the use of the approved form for making an advance health directive?  If so, how could they be addressed?

Response: 
11-5
Does the approved form appropriately balance the need for flexibility and specificity?  If no, how could the balance be improved?

Response: 
11-6
Should the approved form allow a principal to appoint an attorney for personal matters as well as for health matters?
Response: 
Informed decision-making
11-7
How should the guardianship legislation address concerns about the potentially uninformed nature of decisions made in advance health directives?

Response: 
11-8
Should regular review of an advance health directive be required under the legislation?  If so, how should this operate?

Response: 
Copies and proof

11-9
Should section 45 of the Powers of Attorney Act 1998 (Qld) clarify the ways in which a copy of an advance health directive may be proved?  If so, in what ways could a copy of an advance health directive be proved?

Response: 
11-10
Should the explanatory information provided in the approved form for making an advance health directive advise principals to provide certified copies of the document to relevant third parties?
Response: 
Notification and registration
11-11
Should the Powers of Attorney Act 1998 (Qld) provide for registration of advance health directives?  If yes, what features should the registration system have?

Response: 
11-12
Alternatively, should the Powers of Attorney Act 1998 (Qld) impose a duty on health providers to inquire about the existence of an advance health directive for their patients?

Response: 
11-13
Should principals be advised in the approved form or other explanatory information of the importance of taking steps to notify their health providers about their advance health directive?

Response: 
Interstate recognition

11-14
Are there any difficulties with section 40 of the Powers of Attorney Act 1998 (Qld), which deals with the recognition of interstate advance health directives?  If so, how could they be addressed?

Response: 
11-15
Should the Powers of Attorney Act 1998 (Qld) provide for recognition of advance health directives made in New Zealand or in any other foreign jurisdictions?

Response: 
11-16
Should recognition of interstate advance health directives:


(a)
depend on the instrument:


(i)
having been validly made in the other jurisdiction; and

(ii)
including provisions that could validly be included in an advance health directive made under the Powers of Attorney Act 1998 (Qld); or

(b)
require a declaration from the Tribunal;

(c)
depend on some other requirement?

Response: 
Protection from liability
11-17
Are there any difficulties with the protections from liability in sections 100 and 102 of the Powers of Attorney Act 1998 (Qld)?  If so, how could they be addressed?
Response: 
11-18
Should the Powers of Attorney Act 1998 (Qld) define ‘knowledge’ for the purpose of sections 100 and 102 of the Act and, if so, how?  For example, should a person have the benefit of the protection if he or she did not actually know the directive was invalid even if he or she should have known the directive was invalid?

Response: 
11-19
Should the Powers of Attorney Act 1998 (Qld) define what an ‘invalid’ advance health directive means for the purpose of sections 100 and 102 of the Act and, if so, how?

Response: 
11-20
Should the test in section 100 and 102 Powers of Attorney Act 1998 (Qld) for protection from liability be one of knowledge or should a different test be used?  For example, should there be a ‘good faith’ test?

Response: 
Non-compliance by health providers

11-21
Are there any difficulties with the elements of section 103 of the Powers of Attorney Act 1998 (Qld), which set out the circumstances in which a health professional is protected from liability for departing from a direction given in an advance health directive, namely:


(a) 
if a health provider has reasonable grounds to believe that a direction is uncertain;


(b) 
if a health provider has reasonable grounds to believe that a direction is inconsistent with good medical practice;


(c)
if a health provider has reasonable grounds to believe that circumstances, including advances in medical science, have changed to the extent that the terms of the direction are inappropriate?

Response: 
11-22
If yes to Question 11-21, how should those difficulties be addressed?

Response: 
11-23
Should section 103 of the Powers of Attorney Act 1998 (Qld) include a list of factors, such as those included in section 110S(4) of the Guardianship and Administration Act 1990 (WA), to be taken into account when considering whether circumstances have changed such that a direction in an advance health directive is no longer appropriate?

Response: 
11-24
Is the provision in section 103(3) of the Powers of Attorney Act 1998 (Qld) for consultation with the adult’s attorney appointed under the advance health directive appropriate?  If no, how should it be changed?  For example, should there be a requirement to consult an attorney appointed under a different instrument?

Response: 
Recognition of common law directives

11-25
Should common law directives, which recognises a competent adult’s right to give or refuse consent to medical treatment in advance, apply alongside the legislative scheme for advance health directives?

Response: 
11-26
If so, should section 39 of the Powers of Attorney Act 1998 (Qld) be clarified to ensure that common law directives have effect despite the provisions of the Guardianship and Administration Act 2000 (Qld)?

Response: 
Chapter 12

The withholding and withdrawal of
life-sustaining measures

Achieving the right balance

12-1
Does the guardianship legislation currently strike an appropriate balance:


(a)
for an adult who has previously had capacity and expressed a view about his or her end-of-life health care — between recognising the adult’s autonomy and safeguarding the adult’s interests; and


(b)
for an adult who has never expressed a view about his or her end-of-life health care — between allowing appropriate substitute decision-making and safeguarding the adult’s interests?
Response: 
12-2
If no to Question 12-1(a) or (b), how should the legislation be changed and why?

Response: 
The definition of ‘life-sustaining measure’
12-3
Is the definition of ‘life-sustaining measure’ in the guardianship legislation appropriate or should it be changed in some way?  If so, how should the definition be changed?

Response: 
Withholding and withdrawal: identical treatment under the legislation
12-4
Is it appropriate that the guardianship legislation treats the withholding and withdrawal of life-sustaining measures in an identical manner?

Response: 
12-5
If no to Question 12-4, how should the guardianship legislation treat the withholding and withdrawal of life-sustaining measures differently?

Response: 
Specific limitations on the operation of a direction in an advance health directive to withhold or withdraw a life-sustaining measure

12-6
Is it appropriate that section 36(2)(a) of the Powers of Attorney Act 1998 (Qld) provides that a direction in an advance health directive to withhold or withdraw a life-sustaining measure does not operate unless, in addition to the other requirements of section 36(2), one of the following circumstances applies:


(a)
the adult has a terminal illness or condition that is incurable and irreversible and as a result of which, in the opinion of a doctor treating the adult and another doctor, the adult may reasonably be expected to die within one year;


(b)
the adult is in a persistent vegetative state;


(c)
the adult is permanently unconscious and has brain damage so severe that there is no reasonable prospect of the adult regaining consciousness;


(d)
the adult has an illness or injury of such severity that there is no reasonable prospect that the adult will recover to the extent that his or her life can be sustained without the continued application of life-sustaining measures?

Response: 
12-7
Is it appropriate that section 36(2)(b) of the Powers of Attorney Act 1998 (Qld) provides that a direction in an advance health directive to withhold or withdraw artificial nutrition or artificial hydration does not operate unless, in addition to the other requirements of section 36(2), the commencement or continuation of artificial nutrition or artificial hydration would be inconsistent with good medical practice?

Response: 
12-8
If an adult’s advance health directive includes a direction to refuse a particular life-sustaining measure, in determining whether the condition in section 36(2)(c) of the Powers of Attorney Act 1998 (Qld) has been satisfied (namely, that the adult has no reasonable prospect of regaining capacity for health matters):


(a)
should the effect that the life-sustaining measure could have, if provided, be disregarded; or


(b)
should the effect that the life-sustaining measure could have, if provided, be taken into account?

Response: 
12-9
If yes to Question 12-8(a), should the determination of whether the condition in section 36(2)(c) of the Powers of Attorney Act 1998 (Qld) has been satisfied be made on that basis:


(a)
in all cases; or


(b)
only if the adult is in the terminal phase of a terminal illness (or some similar limitation)?
Response: 
The recognition of common law directives about life-sustaining measures

12-10
Should the guardianship legislation:


(a)
recognise a direction about the withholding or withdrawal of a life-sustaining measure only if it is made in an advance health directive; or


(b)
provide that it does not affect a common law directive to withhold or withdraw a life-sustaining measure?

Response: 
An obligation to provide medically futile treatment

12-11
Should the Guardianship and Administration Act 2000 (Qld) be changed so that a health provider is not required to obtain:


(a)
consent to withhold a medically futile life-sustaining measure; or

(b)
consent to withdraw a medically futile life-sustaining measure?
Response: 
12-12
Should the Guardianship and Administration Act 2000 (Qld) provide that a health provider is not obliged to provide a medically futile life-sustaining measure?

Response: 
Objection by an adult in the context of the withholding or withdrawal of life-sustaining measures 

12-13
If the Guardianship and Administration Act 2000 (Qld) is amended so that, generally, an adult’s objection to health care must be taken into account, but will not necessarily determine the issue:


(a)
is that an appropriate way to deal with the effect of an adult’s objection to:


(i)
the commencement or continuation of a life-sustaining measure; or


(ii)
the withholding or withdrawal of a life-sustaining measure; or


(b)
should section 67 be retained at least to the extent of regulating the effect of an adult’s objection to:


(i)
the commencement or continuation of a life-sustaining measure; or


(ii)
the withholding or withdrawal of a life-sustaining measure?

Response: 
The condition that the commencement or continuation of the life-sustaining measure would be ‘inconsistent with good medical practice’

12-14
Should section 66A of the Guardianship and Administration Act 2000 (Qld) continue to provide that a consent to the withholding or withdrawal of a life-sustaining measure does not operate unless the adult’s health provider reasonably considers that the commencement or continuation of the measure would be inconsistent with good medical practice?
Response: 
12-15
Alternatively, should the legislation include a different mechanism for protecting an adult from inappropriate decision-making by a substitute decision-maker?  For example:


(a)
should the legislation provide that:


(i)
the adult’s health provider must refer the matter for independent review; and


(ii)
the independent reviewer may apply to the Tribunal in an appropriate case; and


(b)
if yes to Question 12-15(a), should the independent reviewer be:


(i)
a health provider who is not treating the adult;


(ii)
the Adult Guardian;


(iii)
the Public Advocate;

(iv)
a clinical ethics committee; or

(v)
another person?


(c)
should some other model be adopted?

Response: 
12-16
Is it appropriate for a direction to withhold or withdraw a life-sustaining measure that does not involve artificial nutrition or artificial hydration to be effective only if the commencement or continuation of the measure would be inconsistent with good medical practice?

Response: 
12-17
Should the test in relation to the withholding and withdrawal of life-sustaining measures continue to require that the adult’s health provider reasonably considers that the commencement or continuation of the measure for the adult would be inconsistent with good medical practice?  If no, what should the test be?

Response: 
12-18
Should the guardianship legislation provide for the drafting of guidelines in relation to the withholding or withdrawal of life-sustaining measures that would apply to all health providers in Queensland?

Response: 
The Tribunal’s powers in relation to the withholding or withdrawal of life-sustaining measures

12-19
Should the Guardianship and Administration Act 2000 (Qld) be amended to include a provision conferring on the Tribunal the specific power to consent to the withholding or withdrawal of life-sustaining measures?

Response: 
12-20
If the Guardianship and Administration Act 2000 (Qld) is amended to include a new provision giving the Tribunal the specific power to consent to the withholding or withdrawal of a life-sustaining measure, should the Act provide that that section applies despite section 66?

Response: 
12-21
Alternatively, should section 66 of the Guardianship and Administration Act 2000 (Qld) be amended to incorporate into the priority for decisions about health matters the circumstance where the Tribunal consents to the withholding or withdrawal of a life-sustaining measure?  If so, what priority should section 66 give to such a decision?

Response: 
12-22
If the Guardianship and Administration Act 2000 (Qld) is amended to include a new provision giving the Tribunal the specific power to consent to the withholding or withdrawal of a life-sustaining measure, should the Act be amended to clarify the relationship between that provision and the Adult Guardian’s powers under sections 42 and 43 of the Act?

Response: 
12-23
If yes to Question 12-22, what changes should be made?  For example, the Guardianship and Administration Act 2000 (Qld) could provide that sections 42 and 43 do not limit the Tribunal’s power to consent to the withholding or withdrawal of a life-sustaining measure.  Alternatively, the Act could provide that the Tribunal’s power may be exercised only if a decision made by the Adult Guardian under section 42 or 43 is disputed.

Response: 
12-24
Should the Tribunal retain the function of consenting to the withholding or withdrawal of life-sustaining measures or are the Tribunal’s current powers sufficient to enable the Tribunal to supervise decisions made by substitute decision-makers in relation to the withholding or withdrawal of life-sustaining measures?

Response: 
Protection of health provider for non-compliance with an advance health directive

12-25
If the effectiveness of a direction to withhold or withdraw a life-sustaining measure did not depend on the commencement or continuation of the measure being inconsistent with good medical practice, should section 103(1) of the Powers of Attorney Act 1998 (Qld) be amended to omit the reference to the direction being inconsistent with good medical practice?
Response: 
Withholding and withdrawal of life-sustaining measures and potential criminal responsibility 

12-26
Should the law be changed to clarify the criminal liability of a person who acts on the basis of a consent provided in accordance with the guardianship legislation for the withholding or withdrawal of life-sustaining measures from an adult? 

Response: 
12-27
If yes, should this be done in the guardianship legislation or in the Criminal Code (Qld)?
Response: 
Chapter 13

Consent to participation in medical research

The requirement of Tribunal consent or approval

13-1
Is it appropriate that, under the Guardianship and Administration Act 2000 (Qld), only the Tribunal may consent to an adult’s participation in special medical research or experimental health care?

Response: 
13-2
Is it appropriate that the Guardianship and Administration Act 2000 (Qld) provides for the Tribunal to approve clinical research?

Response: 
13-3
Is it appropriate that, under the Guardianship and Administration Act 2000 (Qld), consent to an adult’s participation in approved clinical research may be given by the adult’s substitute decision-maker (that is, the guardian, attorney or statutory health attorney)?

Response: 
13-4
If yes to Question 13-2, should the Guardianship and Administration Act 2000 (Qld) be amended to provide that the Tribunal may either:


(a)
consent to an adult’s participation in approved clinical research; or


(b)
decide, for particular approved clinical research, that the power to consent to an adult’s participation in the research may be exercised by the adult’s substitute decision-maker (that is, the adult’s guardian, attorney or statutory health attorney)?

Response: 
13-5
If the Guardianship and Administration Act 2000 (Qld) continues to provide that an adult’s substitute decision-maker may consent to the adult’s participation in approved clinical research, should the Act be amended to provide that, before approving the clinical research, the Tribunal must be satisfied that the form for granting consent and the information about the trial provide sufficient information to enable the adult’s substitute decision-maker to decide whether or not it is appropriate for the adult to take part in the trial?
Response: 
No provision for the approval of a special medical research project or an experimental health care project

13-6
Should the Guardianship and Administration Act 2000 (Qld) be amended to enable the Tribunal, in addition to consenting to an adult’s participation in special medical research or experimental health care, to have the option to approve certain special medical research or experimental health care, in which case the research would no longer be special health care and consent could be given by an adult’s substitute decision-maker?

Response: 
13-7
If yes to Question 13-6, to what types of special medical research or experimental health care should that approval mechanism apply?
Response: 
Approved clinical research as health care

13-8
Should the definition of ‘health care, of an adult’ in schedule 2 of the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) be amended to add a further subsection to the effect that ‘health care, of an adult, includes participation in approved clinical research’?

Response: 
Chapter 14

The effect of an adult’s objection to health care

Objection to health care generally

14-1
Is it appropriate that section 67 of the Guardianship and Administration Act 2000 (Qld) provides that, in relevant circumstances, an adult’s objection to health care prevails over a substitute decision-maker’s or the Tribunal’s consent?

Response: 
14-2
If yes to Question 14-1, should the adult’s objection to health care prevail unless the matters specified in section 67(2)(a) and (b) are satisfied — namely, that:


(a)
the adult has minimal or no understanding of one or both of the following—


(i)
what the health care involves;


(ii)
why the health care is required; and


(b)
the health care is likely to cause the adult:


(i)
no distress; or


(ii)
temporary distress that is outweighed by the benefit to the adult of the proposed health care?
Response: 
14-3
Alternatively, should section 67 of the Guardianship and Administration Act 2000 (Qld) specify different circumstances in which the adult’s objection to health care should prevail?  If so, under what circumstances should the adult’s objection prevail?

Response: 
14-4
If no to Question 14-1, should the Guardianship and Administration Act 2000 (Qld) be amended so that, although an adult’s views and wishes about the health care are to be sought and taken into account by a substitute decision-maker or the Tribunal in deciding whether to consent to the health care, the adult’s objection to the health care does not determine the issue?

Response: 
Objection to urgent health care without consent

14-5
Is it appropriate that an adult’s objection to the carrying out of urgent health care without consent to meet imminent risk to the adult’s life or health is effective only if the objection is made in an advance health directive?

Response: 
14-6
Is it appropriate that, despite an adult’s known objection to particular health care, the health care may be carried out urgently without consent to prevent significant pain or distress to the adult if:


(a)
the adult has minimal or no understanding of one or both of the following:


(i)
what the health care involves;


(ii)
why the health care is required; and


(b)
the health care is likely to cause the adult:


(i)
no distress; or


(ii)
temporary distress that is outweighed by the benefit to the adult of the health care?

Response: 
Objection to minor and uncontroversial health care without consent

14-7
Is it appropriate that an adult’s objection to minor and uncontroversial health care is effective to prevent the health care from being carried out without consent?
Response: 
Present and previous objections

14-8
Given the effect under the Guardianship and Administration Act 2000 (Qld) of an adult’s objection to particular types of health care, is the definition in the Act of ‘object, by an adult, to health care’ appropriate?

Response: 
Chapter 15

The Tribunal’s functions and powers

The Tribunal’s Functions 

15-1
Are the functions of the Tribunal, as provided for by section 82 of the Guardianship and Administration Act 2000 (Qld), appropriate to enable the Tribunal to perform the roles of protecting the rights and interests of adults with impaired capacity?
Response: 
The scope of the Tribunal’s powers

15-2
Are the substantive powers of the Tribunal, as conferred by the Guardianship and Administration Act 2000 (Qld), appropriate to enable the Tribunal to fulfil its various functions?

Response: 
15-3
If no to Question 15-2, what power or powers should be given to, or removed from, the Tribunal?

Response: 
The power to make a declaration, order or recommendation, or give directions or advice
15-4
Should the Guardianship and Administration Act 2000 (Qld) include an express power for the Tribunal to give directions to a guardian, administrator or attorney about the exercise of his or her powers?  
Response: 
The power to make an interim order 
15-5
Should the test for making an interim order under section 129(1) of the Guardianship and Administration Act 2000 (Qld) be amended to include an additional ground in relation to the adult’s capacity? 
Response: 
15-6
If yes to Question 15-5, should the additional ground be that the Tribunal must be satisfied:

(a)
that there is some evidence that the adult has impaired capacity;

(b)
that there is sufficient evidence that the adult has impaired capacity;

(c)
that there is a prima facie case that the adult has impaired capacity; or


(d)
some other test?

Response: 
The maximum period of an interim order

15-7
Is the maximum period for which an interim order may be made under section 129 (ie three months) appropriate?  If not, what should the maximum period be? 
Response: 
Renewal of an interim order

15-8
Should section 129(6) of the Guardianship and Administration Act 2000 (Qld), which provides that an interim order may be renewed but only if there are exceptional circumstances justifying the renewal, be omitted? 
Response: 
The constitution of the Tribunal for hearing an application to issue an entry and removal warrant

15-9
Should section 149 of the Guardianship and Administration Act 2000 (Qld) be amended to require that the Tribunal, when exercising jurisdiction under that section, be constituted in a particular way (for example, by a legal member or, alternatively, by a three member panel including a legal member)?  
Response: 
The current test for issuing a warrant under section 149

15-10
Is the current test under section 149 of the Guardianship and Administration Act 2000 (Qld) for the issue of an entry and removal warrant appropriate? 
Response: 
Material in support of application for a warrant

15-11
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that an application for an entry and removal warrant must be supported by a report by the Adult Guardian about the adult’s circumstances?
Response: 
15-12
If yes to Question 15-11, should the Guardianship and Administration Act 2000 (Qld) be amended to require the Adult Guardian to prepare the report on the order of the Tribunal as part of the documentation required to be filed under an application?
Response: 
The care of the adult following his or her removal 

15-13
Should the Guardianship and Administration Act 2000 (Qld) be amended to require that the Adult Guardian must take the adult to a safe place as soon as reasonably practicable after removing the adult from a place under an entry and removal warrant.
Response: 
Chapter 16

Tribunal proceedings

Persons who may make an application: an ‘interested person’
16-1
Is the definition of ‘interested person’ under the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) appropriate?
Response: 
16-2
If no to Question 16-1, should the definition of ‘interested person’ be amended: 

(a)
to provide that the person must have a sufficient and continuing interest in the welfare of the adult; or

(b)
in some other way?

Response: 
16-3
Additionally, or alternatively, should the definition of ‘interested person’ under the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) provide the following additional guidance as to what constitutes a sufficient and continuing interest in the adult:  

(a)
a requirement that the primary motivation of the person in making the application must be the person’s interest in the adult’s welfare; or 


(b)
some other requirement?
Response: 
Notification requirements 

16-4
Is the list of persons in section 118(1) of the Guardianship and Administration Act 2000 (Qld) about the persons who are required to be notified of an application about an adult under that Act or the Powers of Attorney Act 1998 (Qld) appropriate or should it be changed in some way? 
Response: 
Notification period

16-5
Is the current timeframe for the notification of the hearing of an application, which requires the Tribunal to give notice to specified persons at least seven days before the hearing, appropriate or should it be changed in some way?
Response: 
Exception to the general requirement to give notice to the adult under section 118(2)(a) 
16-6
Is the current test in section 118(2)(a) of the Act, which provides that the Tribunal is not required to give notice of an application to the adult concerned if the Tribunal considers that notice to the adult might be prejudicial to the physical or mental health or wellbeing of the adult, appropriate?

Response: 
16-7
If no to Question 16-6, should the test be that the Tribunal is not required to give notice of an application to the adult concerned if: 


(a)
the Tribunal considers on reasonable grounds that giving notice to the adult would cause serious harm to the adult; 


(b)
the Tribunal considers on reasonable grounds that giving notice to the adult may cause serious harm to the adult; or 


(c)
some other test?
Response: 
Active parties

16-8
Is the list of persons who are classified as an active party for a proceeding in relation to an adult appropriate or should the list be changed in some way? 
Response: 
The adult’s right to representation 

16-9
Should the adult concerned in a Tribunal proceeding in relation to an application made under the Guardianship and Administration Act 2000 (Qld) have an entitlement to be represented in the proceeding without the need to be given leave by the Tribunal? 

Response: 
The right of other active parties to representation

16-10
Is the current position under section 125 of the Guardianship and Administration Act 2000 (Qld) that an active party, other than the adult concerned in the proceeding, may be represented in a Tribunal proceeding if given leave by the Tribunal, appropriate? 
Response: 
The appointment of a separate representative

16-11
Does the role of a separate representative appointed under section 125 of the Guardianship and Administration Act 2000 (Qld) need to be clarified in any way?  
Response: 
16-12
If yes to Question 16-11, what should the role of the separate representative entail? 

Response: 
The right to obtain copies of documents under section 108(2)

16-13
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that the right of an active party to access and inspect a document under section 108(2) includes a right to obtain a copy of the document?

Response: 
16-14
Alternatively, should the right of an active party to obtain copies of documents under section 108(2) be provided for in the Queensland Civil and Administrative Tribunal Rules 2009 (Qld)?
Response: 
16-15
If the Act or Rules were to provide that the right of an active party to access and inspect a document under section 108(2) of the Guardianship and Administration Act 2000 (Qld) includes a right to obtain a copy of the document, should the right to obtain a copy of the document be subject to the Tribunal’s discretion?
Response: 
Special witness provisions

16-16
Should the special witness provisions under section 99 of the QCAT Act, to the extent they do not conflict with QCAT’s power to make a closure order or an adult evidence order under the Guardianship and Administration Act 2000 (Qld), expressly apply to proceedings under Chapter 7 of the Guardianship and Administration Act 2000 (Qld)?
Response: 
Decisions and reasons 

What the reasons for decision should contain

16-17
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that the written reasons for a decision, made in a proceeding in relation to an application made under the Guardianship and Administration Act 2000 (Qld), must set out any principles of law provided by the Tribunal and the way in which the Tribunal applied the principles of law to the facts?
Response: 
16-18
Alternatively, should these matters be included in the QCAT Rules or provided for in a Practice Direction? 
Response: 
The timeframe for requesting written reasons 

16-19
What should be the timeframe for requesting written reasons for a decision in relation to an application made under the Guardianship and Administration Act 2000 (Qld): 

(a)
28 days;

(b)
14 days; or

(c)
some other period?
Response: 
Chapter 17
Appeals and reviews
The appropriate forum for an appeal

17-1
Does the Queensland Civil and Administrative Tribunal Act 2009 (Qld) provide an appropriate appeal mechanism for guardianship matters?  If not, what would be an appropriate appeal mechanism?
Response: 
The requirement for leave to appeal

17-2
Is it appropriate that, for an appeal on a question of fact or on a question of mixed law and fact, the leave of the Appeal Tribunal of QCAT is required?

Response: 
Reopening of proceedings

17-3
Should section 137 of the Queensland Civil and Administrative Tribunal Act 2009 (Qld) be amended to include a further ground for reopening that is appropriate to the specific nature of the guardianship jurisdiction conferred on QCAT?  If so, how should that reopening ground be framed?
Response: 
Periodic review of appointment
17-4
What is an appropriate period for the periodic review of the appointment of a guardian or an administrator?

Response: 
Review of the appointment of the Public Trustee or a trustee company
17-5
Is it appropriate that the requirement for periodic review in section 28(1) of the Guardianship and Administration Act 2000 (Qld) does not apply to an appointment of the Public Trustee or a trustee company as an administrator or should they be subject to the same requirement for periodic review as other administrators?

Response: 
Grounds for review

17-6
Should the Guardianship and Administration Act 2000 (Qld) be amended to include the specific grounds on which application may be made for the review of the appointment of a guardian or an administrator?  If so, what should those grounds be?
Response: 
Chapter 18
The Adult Guardian
The Adult Guardian’s functions

18-1
Are the functions of the Adult Guardian, as provided for by section 174 of the Guardianship and Administration Act 2000 (Qld), appropriate to enable the Adult Guardian to perform the role of protecting the rights and interests of adults with impaired capacity?

Response: 
18-2
If no to Question 18-1, what function or functions should be given to, or removed from, the Adult Guardian?

Response: 
The Adult Guardian’s powers

18-3
Are the powers of the Adult Guardian, as conferred by the Guardianship and Administration Act 2000 (Qld), appropriate to enable the Adult Guardian to:


(a)
protect adults with impaired capacity from neglect, exploitation or abuse; and


(b)
investigate allegations of neglect, exploitation or abuse?

Response: 
18-4
If no to Question 18-3, what power or powers should be given to, or removed from, the Adult Guardian?

Response: 
The Adult Guardian’s discretion to investigate complaints

18-5
Should the Adult Guardian have a duty to investigate complaints and allegations that are referred by other agencies within the guardianship system, such as the Public Advocate or community visitors?
Response: 
Investigation of the conduct of an attorney or administrator after the adult has died

18-6
Should the Adult Guardian have power to investigate a complaint about the conduct of an attorney under an enduring power of attorney who had power for a financial matter, or an administrator, after the adult has died (including the power to require summaries and accounts under section 182 of the Guardianship and Administration Act 2000 (Qld))?

Response: 
18-7
If yes to Question 18-6, should there be a time limit on the Adult Guardian’s power to initiate such an investigation and, if so, what should the time limit be?
Response: 
Suspension of an attorney’s power under an enduring power of attorney or advance health directive

Appropriateness of suspension by the Adult Guardian
18-8
Should the Adult Guardian have the power under section 195 of the Guardianship and Administration Act 2000 (Qld) to suspend all or some of an attorney’s power under an enduring power of attorney or an advance health directive?

Response: 
18-9
If no to Question 18-8, should the Guardianship and Administration Act 2000 (Qld) be amended:


(a)
to repeal section 195; and


(b)
to provide that the Tribunal may, by order, suspend the operation of all or some of an attorney’s power under an enduring power of attorney or an advance health directive?

Response: 
The procedure for an application to suspend the operation of an attorney’s power

18-10
If the Guardianship and Administration Act 2000 (Qld) is amended to provide that the Tribunal may, by order, suspend the operation of all or some of an attorney’s power under an enduring power of attorney or an advance health directive, should the Act also be amended to provide that the Tribunal may make such an order in a proceeding without hearing and deciding the proceeding or otherwise complying with the requirements of the Act, including the notice requirements in section 118?

Response: 
The test for suspension

18-11
Is the test under section 195 of the Guardianship and Administration Act 2000 (Qld) for the suspension of an attorney’s power (that is, that the Adult Guardian ‘suspects, on reasonable grounds, that the attorney is not competent’) appropriate?

Response: 
external review of the Adult Guardian’s decisions
18-12
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that specified decisions of the Adult Guardian may be reviewed by QCAT in accordance with Queensland Civil and Administrative Tribunal Act 2009 (Qld)?

Response: 
18-13
If the Guardianship and Administration Act 2000 (Qld) is amended to provide that decisions of the Adult Guardian should be reviewable, which decisions should be reviewable:


(a)
all of the Adult Guardian’s decisions made as a guardian, attorney, or statutory health attorney for an adult with impaired capacity; or


(b)
specific classes of decisions made by the Adult Guardian as a guardian, attorney or statutory health attorney for an adult with impaired capacity, for example:


(i)
accommodation decisions;


(ii)
visitation or contact decisions;


(iii)
delegation of the power to make day-to-day decisions;


(iv)
health care decisions generally;


(v)
decisions about the withholding or withdrawal of a life-sustaining measure in particular;


(vi)
decisions about the use of restrictive practices?

Response: 
18-14
Should decisions made by the Adult Guardian for an adult, but not in the capacity of the adult’s guardian, attorney or statutory health attorney be reviewable, for example, making a decision about a health matter under sections 42 or 43 of the Guardianship and Administration Act 2000 (Qld)?
Response: 
18-15
Who, if any, of the following should be able to apply to QCAT for the review of a reviewable decision made by the Adult Guardian:

(a)
the adult who is the subject of the decision;


(b)
an interested person?

Response: 
18-16
Should anyone else be able to apply to QCAT for the review of a reviewable decision made by the Adult Guardian?
Chapter 19
The Public Trustee

The powers of the Public Trustee
19-1
Should the Guardianship and Administration Act 2000 (Qld) be amended to change the powers of the Public Trustee when acting as an administrator?
Response: 
19-2
Should the Powers of Attorney Act 1998 (Qld) be amended to change the powers of the Public Trustee when acting as an attorney under an enduring document?

Response: 
external review of the Public Trustee’s decisions
19-3
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that the Public Trustee’s decisions as an administrator appointed under that Act may be reviewed by QCAT in accordance with the Queensland Civil and Administrative Tribunal Act 2009 (Qld)?

Response: 
19-4
Should the Powers of Attorney Act 1998 (Qld) be amended to provide that the Public Trustee’s decisions as an attorney appointed under an enduring power of attorney may be reviewed by QCAT in accordance with the Queensland Civil and Administrative Tribunal Act 2009 (Qld)?

Response: 
19-5
If the Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act 1998 (Qld) are amended to provide that decisions of the Public Trustee should be reviewable by QCAT, which decisions should be reviewable:


(a)
all of the Public Trustee’s decisions made as an administrator or attorney for an adult with impaired capacity; or


(b)
particular decisions made by the Public Trustee as an administrator or attorney for an adult with impaired capacity and, if so, which ones?
Response: 
19-6
Who, if any, of the following should be able to apply to QCAT for the review of a reviewable decision of the Public Trustee:


(a)
the adult who is the subject of the decision;


(b)
an interested person?

Response: 
19-7
Should anyone else be able to apply to QCAT for the review of a reviewable decision of the Public Trustee?
Response: 
Chapter 20
The Public Advocate
The function of systemic advocacy

Note: On 16 November 2009, the Attorney-General and Minister for Industrial Relations amended the terms of reference for this review as follows:
•
The requirement to report upon the adequacy of the Public Advocate’s current role and functions in the guardianship system is removed.

•
The requirement to report on issues to be taken into account to ensure that an independent systemic advocacy role will be maintained when the functions of the Public Advocate are transferred to the Adult Guardian is added.
In view of this amendment, the Commission is no longer seeking submissions on Questions 20-1 and 20-2, which appear on page 199 of the Discussion Paper.  However, the Commission is seeking submissions on Question 20-2A below, which does not appear in the Discussion Paper, but arises as a result of the amendment to the terms of reference.

20-2A
What issues should be taken into account to ensure that an independent systemic advocacy role will be maintained when the functions of the Public Advocate are transferred to the Adult Guardian?
Response: 
The Public Advocate’s powers

Note: In light of the recent amendment of the terms of reference for this review, Questions 20-3 to 20-8 below should be answered as if a reference to the Public Advocate is a reference to the Adult Guardian.

20-3
Should the Guardianship and Administration Act 2000 (Qld) be amended so that Public Advocate has the following powers:


(a)
the power to require a person who has the custody or control of information or documents relating to a system under consideration by the Public Advocate to give the information or access to the documents (including copies) to the Public Advocate;


(b)
the power to require a person who has the custody or control of information or documents to give the Public Advocate information or access to documents (including copies) relating to:


(i)
the arrangements for individuals or a class or individuals; or


(ii)
policies and procedures that apply within a service, agency or facility;


(c)
the power to require a person (including a person who is responsible for a service or facility) to give the Public Advocate written answers to specific questions;


(d)
the power to enter the premises of a service provider, without notice, to monitor the delivery of services at those premises;


(e)
the power to require agencies performing a function within the guardianship system to collect and provide statistical information about the performance of their functions;


(f)
some other power?

Response: 
20-4
Alternatively, or in addition, should the Guardianship and Administration Act 2000 (Qld) be amended to provide that agencies must disclose personal information about an adult that the Public Advocate reasonably considers to be necessary for the performance of his or her functions?

Response: 
20-5
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that:


(a)
the Public Advocate may give a report about a systems issue to the Attorney-General at any time during the year; and


(b)
the Attorney-General must tender the report in Parliament within five sitting days?

Response: 
20-6
If the Guardianship and Administration Act 2000 (Qld) is amended to confer any of these powers on the Public Advocate, should the Act also impose sanctions for non-compliance?

Response: 
20-7
Should the Guardianship and Administration Act 2000 (Qld) be amended to confer any specific investigative powers on the Public Advocate in addition to the powers mentioned in Question 20-3 above?

Response: 
20-8
If yes to Question 20-7, what power or powers should be conferred?
Chapter 21

Community visitors

Visitable sites

21-1
Is the definition of ‘visitable site’ appropriate?

Response: 
21-2
Are the places prescribed as ‘visitable sites’ by the Guardianship and Administration Regulation 2000 (Qld) appropriate in terms of the places where adults with impaired capacity live and receive services?
Response: 
21-3
Is the Community Visitor Program’s current priority for visiting particular visitable sites appropriate?
Response: 
Requests for a visit by a community visitor

21-4
Who, in addition to a consumer at a visitable site, should be able to request that a community visitor visit a visitable site to perform the functions of a community visitor?
Response: 
Access to a copy of a community visitor report

21-5
Should section 230(3) of the Guardianship and Administration Act 2000 (Qld) confer an entitlement to receive a copy of a community visitor report about a visitable site on any person or persons in addition to a person in charge of the visitable site?  If so, who else should be entitled to receive a copy of a community visitor report?

Response: 
21-6
Should section 230(4) of the Guardianship and Administration Act 2000 (Qld) specify any additional person or persons to whom the chief executive may give a copy of a community visitor report?
Response: 
Appointment of community visitors
21-7
Are the provisions in the Guardianship and Administration Act 2000 (Qld) dealing with the appointment of community visitors appropriate?

Response: 
Administrative location of the Community Visitor Program within the Department of Justice and Attorney-General

21-8
What administrative arrangements for the Community Visitor Program will maximise the independence of community visitors and their effectiveness in inquiring into allegations of abuse, neglect and exploitation?

Response: 
Chapter 22
Whistleblower protection
Protection from liability for making a disclosure
The current requirement for an actual breach

22-1
Is it appropriate that the protection currently given by section 247(1) of the Guardianship and Administration Act 2000 (Qld) to a person who discloses information is limited to the disclosure of information that reveals an actual breach of the relevant legislation?

Response: 
22-2
If no to Question 22-1, should section 247(1) of the Guardianship and Administration Act 2000 (Qld) be amended to extend the availability of the protection given by the section so that it applies to a person who discloses information in a wider range of circumstances, for example:


(a)
if the person honestly believes on reasonable grounds that the information tends to show a breach of the relevant legislation;


(b)
if the person suspects, on reasonable grounds, that a person has breached the relevant legislation;


(c)
if the information would help in the assessment or investigation of a complaint about a breach of the relevant legislation; or

(d)
if some other circumstance applies (and, if so, what circumstance)?
Response: 
Disclosure about breaches of particular Acts

22-3
Should section 247 of the Guardianship and Administration Act 2000 (Qld) be amended so that the protection given by that section is not limited to the disclosure of a person’s conduct that breaches, or is suspected of breaching, the Guardianship and Administration Act 2000 (Qld) or the Powers of Attorney Act 1998 (Qld), but applies also to the disclosure of a person’s conduct that breaches, or is suspected of breaching, some other Act or Acts (to the extent that the conduct relates to an adult with impaired capacity)?

Response: 
22-4
If yes to Question 22-3, to which other Act or Acts should section 247 of the Guardianship and Administration Act 2000 (Qld) refer?

Response: 
Other disclosures

22-5
Should section 247 of the Guardianship and Administration Act 2000 (Qld) be amended to protect a person from liability for disclosing information to an official if:


(a)
the person honestly believes on reasonable grounds that the information tends to show that an adult has been, or is being, neglected, exploited or abused;


(b)
the person suspects, on reasonable grounds, that an adult has been, or is being, neglected, exploited or abused;


(c)
the information would help in the assessment or investigation of a complaint about the neglect, exploitation or abuse of an adult; or

(d)
some other circumstance applies (and, if so, what circumstance)?
Response: 
Relevant ‘officials’

22-6
Should the definition of ‘official’ in section 247(4) of the Guardianship and Administration Act 2000 (Qld) be amended to include ‘a public service officer involved in the administration of a program called the community visitor program’?
Response: 
Protection from a reprisal

22-7
Should the Guardianship and Administration Act 2000 (Qld) be amended to include a provision, based on section 41 of the Whistleblowers Protection Act 1994 (Qld), to the following effect:


Reprisal and grounds for reprisal


(1)
A person must not cause, or attempt or conspire to cause, detriment to another person because, or in the belief that, anybody has disclosed, or may disclose, to an official information mentioned in section 247(1).


(2)
An attempt to cause detriment includes an attempt to induce a person to cause detriment.


(3)
A contravention of subsection (1) is a reprisal or the taking of a reprisal.


(4)
A ground mentioned in subsection (1) as the ground for a reprisal is the unlawful ground for the reprisal.


(5)
For the contravention to happen, it is sufficient if the unlawful ground is a substantial ground for the act or omission that is the reprisal, even if there is another ground for the act or omission.

Response: 
22-8
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that a person who takes a reprisal commits an offence?

Response: 
22-9
Should the Guardianship and Administration Act 2000 (Qld) be amended to include a provision to the effect of section 43 of the Whistleblowers Protection Act 1994 (Qld):


(a)
to make it a tort for a person to take a reprisal; and


(b)
to make a person who takes a reprisal liable in damages to anyone who suffers detriment as a result?

Response: 
Chapter 23
Legal proceedings involving adults with impaired capacity

The court’s power to appoint a litigation guardian

Appointment of a person as a litigation guardian without the person’s consent

23-1
Should a person’s consent generally be required in order for the court to appoint the person as a litigation guardian for a person under a legal incapacity?
Response: 
Appointment of the Public Trustee or Adult Guardian as a litigation guardian if no other person is available

23-2
Should section 27 of the Public Trustee Act 1978 (Qld) be amended so that section 27(3), which requires the consent of the Public Trustee, does not apply to the appointment of the Public Trustee as a litigation guardian for an adult under rule 95 of the Uniform Civil Procedure Rules 1999 (Qld)?

Response: 
23-3
Alternatively, or in addition, should the Guardianship and Administration Act 2000 (Qld) be amended:


(a)
to include, as an additional function of the Adult Guardian in section 174, ‘acting as the litigation guardian of an adult in a proceeding not relating to the adult’s financial or property matters’;


(b)
to provide that the Adult Guardian may exercise the power under rule 95(1) of the Uniform Civil Procedure Rules 1999 (Qld) to file a written consent to be the litigation guardian of an adult in a proceeding not relating to the adult’s financial or property matters; and


(c)
to provide that the court may, under rule 95(2) of the Uniform Civil Procedure Rules 1999 (Qld), appoint the Adult Guardian, without the Adult Guardian’s consent, as the litigation guardian of an adult in a proceeding not relating to the adult’s financial or property matters?

Response: 
The court’s power to refer the issue of an adult’s capacity to the Tribunal

23-4
Should section 241 of the Guardianship and Administration Act 2000 (Qld) be amended to clarify that, for section 241(1), ‘proceeding’ includes an issue about the capacity of a party to a proceeding before the court?

Response: 
23-5
Should section 241 of the Guardianship and Administration Act 2000 (Qld) be amended so that the power to transfer to the Tribunal an issue about the capacity of a party to a proceeding before the court may also be exercised by:


(a)
the District Court;


(b)
a Magistrates Court?
Response: 
Jurisdiction of the Supreme Court and District Court to appoint a guardian or an administrator

23-6
Should section 245(1)(a) of the Guardianship and Administration Act 2000 (Qld) be amended to include the circumstance where an amount is payable under a settlement agreement by another person to an adult, not being a settlement sanctioned by the court?
Response: 
Chapter 24
Miscellaneous issues

The remuneration of public guardianship and administration service providers

The threshold issue

24-1
As a matter of principle, is it appropriate that:

(a)
the Adult Guardian does not charge for services when the Adult Guardian acts as an adult’s guardian; and


(b)
the Public Trustee does charge for services when it is appointed as an adult’s administrator?
Response: 
Is a uniform approach possible?
24-2
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that the Adult Guardian may charge an adult with impaired capacity for the services provided as:

(a)
a guardian appointed by the Tribunal; or


(b)
an attorney appointed under the adult’s enduring power of attorney or advance health directive?
Response: 
24-3
If yes to Question 24-2:


(a)
how should an adult’s liability to be charged for these services be assessed; and

(b)
what fee structure should apply in relation to the guardianship services provided by the Adult Guardian?
Response: 
24-4
Alternatively, should the Public Trustee be publicly funded to enable it to act in either of the following capacities without being charging:


(a)
as an administrator appointed by the Tribunal; or


(b)
an attorney appointed under the adult’s enduring power of attorney?
Response: 
The remuneration of Trustee companies

24-5
If it is possible for State legislation to continue to regulate the fees charged by a trustee company when performing a function as an administrator under the Guardianship and Administration Act 2000 (Qld), should that Act be amended:


(a)
to provide that the Tribunal may make an order authorising such remuneration of a trustee company as the Tribunal considers appropriate for the trustee company’s services as an administrator;


(b)
to include a scale for the remuneration of professional administrators, including trustee companies; or


(c)
some other model?

Response: 
24-6
If it is possible for State legislation to continue to regulate the fees charged by a trustee company when performing a function as an attorney under an enduring power of attorney made under the Powers of Attorney Act 1998 (Qld):


(a)
should State legislation regulate the fees that a trustee company may charge in those circumstances; and


(b)
if so, what type of model would be appropriate to regulate the fees?

Response: 
Substitute decision-makers’ right to information

Guardians, administrators, attorneys and statutory health attorneys
24-7
Are there any difficulties with a substitute decision-maker’s right to information under sections 44 or 76 of the Guardianship and Administration Act 2000 (Qld) or section 81 of the Powers of Attorney Act 1998 (Qld)?  If so, how could those difficulties be addressed?

Response: 
24-8
Should section 81 of the Powers of Attorney Act 1998 (Qld) be amended to provide that:


(a)
if a person who has custody or control of information does not comply with a request by an attorney to give information, the Tribunal may, on application by the attorney, order the person to give the information to the attorney;


(b)
if the Tribunal orders a person to give information to the attorney, the person must comply with the order unless the person has a reasonable excuse; and


(c)
it is a reasonable excuse for a person to fail to give information because giving the information might tend to incriminate the person?

Response: 
24-9
Should the failure to give information in accordance with sections 44 and 76 of the Guardianship and Administration Act 2000 (Qld) or section 81 of the Powers of Attorney Act 1998 (Qld) be an offence against the particular Act?

Response: 
24-10
Should:


(a)
the order appointing a guardian or administrator include a statement about the guardian’s or administrator’s right to information; or


(b)
the approved form for making an enduring power of attorney include a statement about the attorney’s right to information?

Response: 
Informal decision-makers
24-11
In practice, do informal decision-makers have difficulties in gaining access to information to assist them in performing their role?
Response: 
24-12
Should the Guardianship and Administration Act 2000 (Qld) be amended to provide that an informal decision-maker may apply to the Tribunal for an order that a person with the custody or control of information give that information to the informal decision-maker?
Response: 
Training and support for guardians, administrators and attorneys
24-13
Are proposed and appointed guardians and administrators given adequate information and support in relation to their roles and responsibilities under the Queensland guardianship system?  If not, how could the delivery of these services be improved?
Response: 
25-14
Are attorneys appointed under enduring documents given adequate information and support in relation to their roles and responsibilities under the Queensland guardianship system?  If not, how could the delivery of these services be improved?

Response: 
Professional development and training
24-15
Are there particular matters in relation to which:


(a)
Tribunal members;


(b)
staff of the Office of the Adult Guardian; or


(c)
staff of the Public Trust Office;


should receive professional development and training?

Response: 



