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Chapter 1 

Introduction 

EVIDENCE LAW IN QUEENSLAND 

1.1 The law of evidence governs the nature and form of evidence that be 
brought before a court.  In Queensland, two regimes apply.  In the Federal 
courts, the Evidence Act 1995 (Cth) governs the reception of evidence.1  In the 
State courts, the rules of evidence are contained in Queensland legislation, 
primarily the Evidence Act 1977 (Qld),2 court rules and the common law.  By 
virtue of section 79 of the Judiciary Act 1903 (Cth), State evidence laws apply in 
State courts exercising Federal jurisdiction.3  There are also some 
miscellaneous provisions in the Evidence Act 1995 (Cth) that apply in all courts 
within Australia, including state courts.4 

BACKGROUND TO UNIFORM EVIDENCE ACTS5 

1.2 In 1979, the Australian Law Reform Commission (ALRC) received a 
reference from the Commonwealth Attorney-General to review the law of 
evidence applicable in proceedings in Federal courts and the courts of the 
Territories with ‘a view to producing a wholly comprehensive law of evidence 
based on concepts appropriate to current conditions and anticipated 
requirements’.6  After lengthy consultations, the ALRC published an Interim 
Report in 19857 and a Final Report in 1987, which contained draft legislation.8 

1.3 In 1988, the New South Wales Law Reform Commission (NSWLRC) 
recommended the adoption of the ALRC’s draft legislation in New South 

                                            
1

  Evidence Act 1995 (Cth) s 4.  See Part 1 of the Dictionary to the uniform Evidence Acts for the definition of 
‘federal court’. 

2
  Other relevant Queensland legislation includes the Criminal Code, the Police Powers and Responsibilities Act 

2000 (Qld), the Criminal Law (Sexual Offences) Act 1978 (Qld), the Oaths Act 1867 (Qld), and the Evidence 
and Discovery Act 1867 (Qld). 

3
  Except as otherwise provided by the Constitution or the laws of the Commonwealth. 

4
  Evidence Act 1995 (Cth) s 5 Table; ss 185 (documents properly authenticated), 186 (affidavits in Australian 

courts exercising federal jurisdiction), 187 (abolishes the privilege against self-incrimination for bodies 
corporate). 

5
  See Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 

1.1–1.11. 
6

  Australian Law Reform Commission, Report, Evidence (ALRC 38, 1987) xi. 
7

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985). 
8

  Australian Law Reform Commission, Report, Evidence (ALRC 38, 1987). 
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Wales.9  After further consultations and amendments to the original draft, New 
South Wales and the Commonwealth introduced virtually identical Evidence 
Bills in 1993.  In the Commonwealth, the Evidence Act 1995 (Cth) was passed 
and commenced on 18 April 1995.  In New South Wales, the Evidence Act 1995 
(NSW) was passed and commenced on 1 September 1995.  The 
Commonwealth Act applies in Federal courts and in courts in the Australian 
Capital Territory.  The New South Wales Act applies in all Federal and State 
proceedings conducted before New South Wales courts and some tribunals.  
Subsequent amendments to the New South Wales legislation have meant that 
the Commonwealth and New South Wales legislation is no longer strictly 
uniform.10  The two Acts, however, are described as the uniform Evidence Acts. 

1.4 Tasmania adopted the uniform Evidence Acts with some modifications 
in 200111 and Norfolk Island passed mirror legislation in 2004.12  Other 
Australian jurisdictions have considered the enactment of the uniform Evidence 
Acts but to date have not done so.13 

FEATURES OF THE UNIFORM EVIDENCE ACTS 

Application 

1.5 The uniform Evidence Acts were not intended to codify the laws of 
evidence, and do not deal with a number of evidence related issues, such as 
the burden of proof, a judge’s power to call witnesses, and the order of 
addresses.14  Sections 8 and 9 of the uniform Evidence Acts essentially 
preserve applicable statute and common law where it is not inconsistent with 
the provisions of the uniform Evidence Acts.  However, it has been noted that 
some chapters, such as Chapter 3 on the admissibility of evidence, effectively 
operate as a code.15  Where the legislature clearly intended to cover the field in 

                                            
9

  New South Wales Law Reform Commission, Report, Evidence (R 56, 1988) para 1.7.  For a history of the 
Commission’s publications in this area, see Australian Law Reform Commission, Issues Paper, Review of the 
Evidence Act 1995 (IP 28, 2004) para 1.3. 

10
  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.1.20]. 

11
  Evidence Act 2001 (Tas).  See Law Reform Commissioner of Tasmania, Report on the Uniform Evidence Act 

and its Introduction to Tasmania (No 74, 1996). 
12

  Evidence Act 2004 (NI). 
13

  Standing Committee on Uniform Legislation and Intergovernmental Agreements, Legislative Assembly of 
Western Australia, Evidence Law (R 18, 1996); Law Reform Commission of Western Australia, Review of the 
Criminal and Civil Justice System (Report 92, 1999) ch 20; Scrutiny of Acts and Regulations Committee, 
Parliament of Victoria, Review of the Evidence Act 1958 (Vic) and Review of the Role and Appointment of 
Public Notaries (1996). 

14
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) para 46; Odgers S, Uniform 

Evidence Law (6th ed, 2004) [1.1.40]; Australian Law Reform Commission, Issues Paper, Review of the 
Evidence Act 1995 (IP 28, 2004) para 2.8–2.13. 

15
  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.1.40]. 
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relation to a particular area, a court should pay little regard to pre-existing 
common law concepts.16 

Policy framework 

1.6 Both the ALRC’s Interim Report and Final Report identified several key 
features of civil and criminal trials and policy objectives of our civil and criminal 
justice systems.17  The ALRC concluded that the key elements of the policy 
framework for the uniform Evidence Acts were:18 

• Fact-finding.  This is the pre-eminent task of the courts and 
recommendations were directed ‘primarily to enabling the parties to 
produce the probative evidence that is available to them’. 

• Civil and criminal trials.  These differ in nature and purpose and this 
should be taken into account.  In regard to the admission of evidence 
against an accused, a more stringent approach should be taken.  The 
differences were also reflected in areas such as: compellability of an 
accused, cross-examination of an accused, and in the exercise of a 
court’s power in matters such as the granting of leave. 

• Predictability.  The use of judicial discretions should be minimised, 
particularly in relation to the admission of evidence, and rules should 
generally be preferred over discretions. 

• Cost, time and other concerns.  Clarity and simplicity are the objectives. 

Structure 

1.7 The structure of the uniform Evidence Acts follows the order in which 
evidence issues would usually arise at trial.19  The structure can be summarised 
as follows:20 

[I]ssues concerning the adducing of evidence in relation to both witnesses and 
documents are dealt with in Chapter 2; Chapter 3, which is the central part of 
the statute, deals with the admissibility of evidence; issues of proof follow in 
Chapter 4.  A flow chart on the admission of evidence precedes s 55 and gives 
guidance on whether evidence is admissible or not. 

                                            
16

  Papakosmas v The Queen (1999) 196 CLR 297; R v Ellis (2003) 58 NSWLR 700. 
17

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Chapter 3; Australian Law 
Reform Commission, Report, Evidence (ALRC 38, 1987) para 27–44. 

18
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 2.26 

(notes omitted), summarising these elements as set out in Australian Law Reform Commission, Report, 
Evidence (ALRC 38, 1987) para 46. 

19
  As recommended in Australian Law Reform Commission, Report, Evidence (ALRC 38, 1987). 

20
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 2.14. 
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Changes to the common law rules of evidence 

1.8 The uniform Evidence Acts introduced significant changes to the laws 
of evidence.  Detailed lists are contained elsewhere21 but, by way of example, 
the ALRC notes that:22 

• The ‘original document’ rule has been abolished in favour of a more 
flexible approach; 

• The hearsay rule has been substantially modified; 

• The rules of admissibility of tendency and coincidence evidence have 
been re-stated; 

• The operation of the privilege against self-incrimination has been 
modified; 

• The court’s general discretion to refuse to admit evidence has been re-
stated; and 

• The use of computer-generated evidence has been facilitated. 

REVIEW OF THE UNIFORM EVIDENCE ACTS 

1.9 On 12 July 2004, the ALRC was requested to review the operation of 
the Evidence Act 1995 (Cth).  The ALRC’s terms of reference highlighted six 
areas to which the Commission was to have particular regard, namely: 

• Examination of witnesses; 

• The hearsay rule and its exceptions; 

• The opinion rule and its exceptions; 

• The coincidence rule; 

• The credibility rule and its exceptions; and  

• Privileges including client legal privilege. 

1.10 The terms of reference also required a more general review of the 
relationship of the Evidence Act 1995 (Cth) to other applicable evidentiary laws, 
legal developments in evidence law outside the Act, and the Act’s application to 
pre-trial procedures. 

                                            
21

  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.1.60]; Law Reform Commissioner of Tasmania, Report on 
the Uniform Evidence Act and its Introduction to Tasmania (No 74, 1996) para 4.3. 

22
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 2.15. 
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1.11 A similar request was made to the NSWLRC in relation to its mirror 
legislation.23  In pursuance of clause two of the terms of reference, the ALRC 
and NSWLRC have treated the review as a joint project and have jointly 
published an Issues Paper24 and Discussion Paper25 with a view to producing a 
joint final report by the end of 2005.26 

1.12 The Victorian Law Reform Commission (VLRC) was also given a 
reference on the law of evidence requiring it to collaborate with the NSWLRC 
and the ALRC in their review and to consider, in addition, the question whether 
the uniform Evidence Acts should be introduced in Victoria.27  The VLRC jointly 
published the Discussion Paper with the ALRC and the NSWLRC, and will also 
be producing a joint final report with those Commissions.28 

1.13 The Tasmania Law Reform Institute (TLRI) has not been given a 
reference on evidence law, but has had input into the joint project through the 
inclusion of one of its board members on the ALRC’s Advisory Committee. 

1.14 The ALRC’s Discussion Paper was released publicly on 4 July 2005.  It 
has been produced jointly by the ALRC, the VLRC and NSWLRC.  The views 
and proposals expressed therein are on behalf of all three Commissions.  It 
contained a detailed analysis of most of the issues raised in the Issues Paper 
and proposed changes to the uniform Evidence Acts as those Commissions 
consider appropriate.  The Discussion Paper also sought further submissions 
on a number of specific questions. 

1.15 For the purposes of this Report, the three Commissions responsible for 
the joint publication of the Discussion Paper will be referred to as the ‘ALRC’.  

QUEENSLAND’S INVOLVEMENT IN REVIEW AND TERMS OF REFERENCE 

1.16 In February 2005, the ALRC conducted consultations in Queensland 
with stakeholders and interested parties and met with the Queensland Law 
Reform Commission.  The ALRC strongly urged interested parties to make 
submissions prior to the publication of the Discussion Paper.  To allow the 
Queensland Law Reform Commission (QLRC) to be involved in the content of 
the proposed ALRC Discussion Paper, the Queensland Attorney-General 
requested the QLRC to review the uniform Evidence Acts in accordance with 
the terms of reference contained in Appendix 1 to this Report. 

                                            
23

  See Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) 
para 1.1. 

24
  Ibid. 

25
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005). 

26
  Ibid para 1.12–1.13. 

27
  Victorian Law Reform Commission, Information Paper, Review of the Laws of Evidence (IP1/2005) 2. 

28
  Ibid 10. 
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1.17 Given the limited nature of these terms of reference and the extensive 
and detailed reviews conducted by the ALRC, both leading to the enactment of 
the uniform Evidence Acts and subsequent to the Acts’ introduction, the QLRC 
has not engaged in a section-by-section analysis of the uniform Evidence Acts. 

1.18 This Report focuses on areas of particular concern to Queensland by 
identifying differences between Queensland evidence law and the uniform 
Evidence Acts, and addressing the questions raised in the ALRC’s Issues 
Paper and proposals made in the Discussion Paper. 

1.19 In its analysis of each of these areas, the QLRC has examined the 
advantages and disadvantages of the differing approaches to evidence law in 
Queensland and under the uniform Evidence Acts. 

1.20 The QLRC’s analysis has taken into consideration relevant views 
expressed by the QLRC and by other bodies, such as the Criminal Justice 
Commission (Qld) and the Supreme Court of Queensland, in earlier 
publications, including: 

• the Criminal Justice Commission (Qld) Report, Aboriginal Witnesses in 
Queensland’s Criminal Courts (1996); 

• the Supreme Court of Queensland Equal Treatment Benchbook;29 and 

• the QLRC’s Reports, The Receipt of Evidence by Queensland Courts: 
The Evidence of Children (2000);30 The Abrogation of the Privilege 
Against Self-Incrimination (2004);31 and The Protection of Statements 
Made to Religiously Ordained Officials (1991).32 

1.21 The QLRC’s analysis has also included consideration of a number of 
recent High Court and Queensland Supreme Court and Court of Appeal cases33 
and relevant provisions contained in a range of Queensland legislation.34 

                                            
29

  <http://www.courts.qld.gov.au/practice/etbb/default.htm> (accessed 30 September 2005). 
30

  Queensland Law Reform Commission, Report, The Receipt of Evidence by Queensland Courts: The 
Evidence of Children (R 55 Part 2, 2000). 

31
  Queensland Law Reform Commission, Report, The Abrogation of the Privilege Against Self-Incrimination 

(R 59, 2004). 
32

  Queensland Law Reform Commission, Report, The Protection of Statements Made to Religiously Ordained 
Officials (R 41, 1991). 

33
  Including: Nicholls v The Queen (2005) 213 ALR 1; Pratt Holdings Pty Ltd v Commissioner of Taxation (2004) 

207 ALR 217; Goldsmith v Sandilands (2002) 190 ALR 370; Festa v The Queen (2001) 208 CLR 593; R v 
Dunwoody (2004) 212 ALR 103; Bromley Investments Pty Ltd v Elkington (2002) 43 ACSR 584; Glengallan 
Investments Pty Ltd v Andersen [2002] 1 Qd R 233; and R v O’Keefe [2000] 1 Qd R 564. 

34
  Including: Criminal Code (Qld); Criminal Law (Sexual Offences) Act 1978 (Qld); Uniform Civil Procedure 

Rules 1999 (Qld); Supreme Court of Queensland Act 1991 (Qld); Legal Profession Act 2004 (Qld); Freedom 
of Information Act 1992 (Qld); Ombudsman Act 2001 (Qld); Police Powers and Responsibilities Act 2000 
(Qld); and Police Responsibilities Code 2000 (Qld), contained in Police Powers and Responsibilities 
Regulation 2000 (Qld) Sch 10. 
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1.22 In addition to the issue-specific analysis contained in the following 
chapters of this Report, the QLRC has identified some other differences 
between the uniform Evidence Acts and the current position in Queensland as 
discussed briefly below. 

1.23 In relation to the ‘original document’ rule, the QLRC has concluded that 
the approach of the uniform Evidence Acts may be preferable to the current 
position in Queensland.  At common law, a witness cannot be questioned about 
the contents of a document unless the original document was produced and 
admitted.35  This rule is an application of the ‘best evidence’ principle and 
prevents a witness from being cross-examined on a prior inconsistent statement 
contained in a document without first having the document shown to the 
witness.36  In Queensland, the rule has been modified by numerous statutory 
exceptions and has been described as ‘the enfeebled rule’.37  Section 51 of the 
uniform Evidence Acts, however, has abolished the rule.38 

1.24 The QLRC also notes that the position with respect to compellability of 
spouses in criminal proceedings also differs under the uniform Evidence Acts 
and in Queensland.  Under section 8(2) of the Evidence Act 1977 (Qld), the 
spouse of an accused person is competent and compellable to give evidence 
for the prosecution or defence and without the consent of the accused.39  Under 
the uniform Evidence Acts, however, a spouse may object to being required to 
give evidence.40  Unlike the Queensland provision, the uniform Evidence Acts’ 
provision applies in respect of de facto spouses.41 

1.25 The QLRC also notes that the uniform Evidence Acts have 
substantially modified the common law in relation to the admissibility of 
                                            
35

  The Queen’s Case (1820) 2 Brod & Bing 286; 129 ER 976.  This rule is discussed at para 2.74–2.80 of this 
Report. 

36
  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [19.6]; Heydon JD, Cross on Evidence (7th ed, 

2004) [17540]. 
37

  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [F.27], [Q.95].  The rule has been the subject of 
considerable criticism.  See for example Heydon JD, Cross on Evidence (7th ed, 2004) [17540]. 

38
  See Odgers S, Uniform Evidence Law (6th ed, 2004) [1.2.5280]. 

39
  See generally Harris W, ‘Farewell to Spousal Privileges in Criminal Trials’ (2004) 24(1) Proctor 21.  Section 8 

of the Evidence Act 1977 (Qld) provides: 
8 Witnesses in a criminal proceeding 
(1)  In a criminal proceeding, each person charged is competent to give evidence 

on behalf of the defence (whether that person is charged solely or jointly with 
any other person) but is not compellable to do so. 

(2)  The husband or wife of an accused person in a criminal proceeding is 
competent and compellable to give evidence in the proceeding in any court, 
either for the prosecution or for the defence, and without the consent of the 
accused. 

(3) In a criminal proceeding, a husband or wife is competent and compellable to 
disclose communications made between the husband and the wife during the 
marriage. 

40
  Uniform Evidence Acts s 18. 

41
  Uniform Evidence Acts s 18(2). 
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confessions in criminal proceedings.  Under the common law, as it is applied in 
Queensland, a confession will be admissible only if it was made voluntarily and 
if it is not excluded in the discretion of the court.42  In contrast, Part 3.4 of the 
uniform Evidence Acts contains a range of provisions dealing with the 
admissibility of ‘admissions’, including outright confessions.43  That Part seeks 
to impose a requirement of reliability and fairness on admissions.44  The QLRC 
notes that similar considerations of fairness and reliability have been suggested 
as being relevant at common law in Swaffield v The Queen,45 decided after the 
enactment of the uniform Evidence Acts. 

1.26 The QLRC also notes that the approach in the ALRC’s Discussion 
Paper to provisions dealing specifically with the evidence of children has not 
been entirely consistent.  In some instances, the ALRC has deliberately 
refrained from proposing amendments to the uniform Evidence Acts for the 
reason that procedural rules specific to child witnesses should not be included 
in evidence legislation that is designed to have a general application.46  
However, in other instances, the ALRC has proposed amendments to the 
uniform Evidence Acts dealing specifically with child witnesses.47 

1.27 The QLRC has recommended that the ALRC review each of its 
proposals relating to the evidence of children to ensure a consistent approach is 
taken to the inclusion in the uniform Evidence Acts of provisions addressing 
concerns about the evidence child witnesses.48  

1.28 The QLRC has also commended to the ALRC the provisions contained 
in the Evidence Act 1977 (Qld) facilitating the receipt of evidence of children 
and other special witnesses.49 

1.29 In the following chapters, the Commission has drawn attention to those 
provisions of the uniform Evidence Acts that differ substantially from the position 
in Queensland, and has noted those provisions that would require further review 
if Queensland were to consider adopting the uniform Evidence Acts. 

                                            
42

  See Heydon JD, Cross on Evidence (7th ed, 2004) [33605], [33680]. 
43

  See Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.4700]. 
44

  Uniform Evidence Acts ss 85 (Criminal proceedings: reliability of admissions by defendants), 90 (Discretions 
to exclude admissions). 

45
  (1998) 192 CLR 159. 

46
  See Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 

2005) para 18.46. 
47

  See for example Proposal 5–2, discussed at para 2.58–2.61 of this Report. 
48

  See Recommendations 2–4(e), 3–16(e), 3–23(c), 4–12(c) and 4–14(c) of this Report. 
49

  In particular, Evidence Act 1977 (Qld) part 2 division 4 (Evidence of special witnesses).  See 
Recommendations 2–5, 2–7, 3–17, 3–24 and 4–13 of this Report. 
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1.30 It may be that, following such a review, it is considered generally 
desirable to adopt the uniform Evidence Acts, but that the Queensland position 
is preferred in respect of certain specific provisions.  In that case, consideration 
should be given to adopting the uniform Evidence Acts with the exception of the 
specific provisions.  This has occurred in Tasmania in relation to identification 
evidence.50 

1.31 In fact, the ALRC has itself acknowledged that uniformity may not 
always be the overriding consideration.  In its Discussion Paper, it 
recommended that the Evidence Act 1995 (Cth) be amended to include the 
New South Wales provisions that create a privilege in respect of sexual assault 
communications.51  However, the ALRC did not see a need for Tasmania to 
replace its existing provision52 that deals with that privilege:53 

Whilst improved uniformity is clearly a goal of this Inquiry, it is acknowledged 
that states may choose a different path in the enactment of the uniform 
legislation for good reasons, such as consistency with previous legislation or, 
as in the case of s 127B, following the recommendations of law reform bodies 
in that state. 

 

                                            
50

  See note 1677 of this Report. 
51

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.211. 

52
  Evidence Act 2001 (Tas) s 127B. 

53
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.212. 



 

Chapter 2 

Examination, cross-examination and 
re-examination of witnesses 

INTRODUCTION 

2.1 The rules and procedures relating to the conduct of proceedings and 
the examination of witnesses in Queensland are based on the common law with 
limited statutory modification.54 

2.2 Procedures relating to the examination of witnesses under the uniform 
Evidence Acts are set out in Chapter 2, Part 2.1, Divisions 3, 4 and 5.  More 
specifically: 

• Division 3 governs the manner in which witnesses may be questioned 
and give evidence.  For example, the court has a general power to make 
such orders as it considers just in relation to the questioning of witnesses 
and the production and use of documents (section 26), and may allow 
evidence to be given in narrative form (section 29); 

• Division 3 also sets out the order in which examination-in-chief, cross-
examination and re-examination are to take place (section 28), and deals 
with attempts to revive memory (section 32) and evidence given by 
police officers (section 33); 

• Division 4 is concerned with the examination-in-chief and re-examination 
of witnesses (sections 37–39); 

• Division 5 is concerned with the cross-examination of witnesses 
(sections 40–46). 

2.3 The guiding principles for these sections of the uniform Evidence Acts 
were the improvement of fact finding, fairness, and rendering the law more 
rational and easier to operate.55 

2.4 The provisions of the uniform Evidence Acts that govern the 
presentation of evidence substantially reflect the existing practices and 
procedures in Queensland.  However, some key differences can be noted.  
Under the uniform Evidence Acts: 

                                            
54

  See generally Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.80]–[A.100]; Harris W, 
‘Examination of Witnesses under the Commonwealth Evidence Act 1995’ (1996) 26 Queensland Law Society 
Journal 269. 

55
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 598. 
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• police officers are permitted to give evidence by reading from a 
statement, provided certain conditions are satisfied;56 

• the rule in Walker v Walker57 (which requires the tender of a document 
that has been ‘called for’) is abolished;58 and 

• cross-examination of a party’s own witness is permissible in a wider 
range of circumstances than at common law – for example, where the 
witness is merely ‘unfavourable’.59 

ISSUES FOR CONSIDERATION 

2.5 In its Issues Paper, the ALRC raised a number of questions about how 
the uniform Evidence Acts deal with the examination of witnesses.  Those 
questions concerned the following issues: 

• the giving of evidence in narrative form; 

• the cross-examination of unfavourable witnesses; 

• constraints in cross-examination; 

• the questioning of a complainant by an unrepresented accused; 

• the use of documents in cross-examination; and 

• the rule in Browne v Dunn.60 

2.6 In its Discussion Paper, the ALRC proposed amendments to the 
uniform Evidence Acts in relation to some of these matters.  The ALRC also 
posed a number of questions on which it sought submissions.  It also raised an 
additional issue for consideration about the form of affidavit evidence.  Each of 
these issues will be discussed in light of the position in Queensland.  

                                            
56

  Uniform Evidence Acts s 33. 
57

  (1937) 57 CLR 630. 
58

  Uniform Evidence Acts s 35. 
59

  Uniform Evidence Acts s 43. 
60

  (1893) 6 R 67. 
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THE GIVING OF EVIDENCE IN NARRATIVE FORM 

2.7 In its Issues Paper, the ALRC posed the following question:61 

How does s 29(2) of the uniform Evidence Acts operate in practice?  Is this 
provision sufficient to address the needs of different categories of witness?  
Should it be a requirement that the party calling the witness apply to the court 
for a direction that the witness give evidence in narrative form? 

2.8 Section 29 of the uniform Evidence Acts provides: 

29 Manner and form of questioning witnesses and their responses 

(1) A party may question a witness in any way the party thinks fit, except 
as provided by this Chapter or as directed by the court. 

(2) A witness may give evidence wholly or partly in narrative form if: 

(a) the party that called the witness has applied to the court for a 
direction that the witness give evidence in that form; and 

(b) the court so directs. 

(3) Such a direction may include directions about the way in which 
evidence is to be given in that form. 

(4) Evidence may be given in the form of charts, summaries or other 
explanatory material if it appears to the court that the material would be 
likely to aid its comprehension of other evidence that has been given or 
is to be given. 

2.9 The usual method by which witnesses give evidence is the question 
and answer format.  In contrast, ‘narrative form’ refers to the situation ‘where a 
witness stands in the witness box and speaks without being questioned’62 – that 
is, the witness gives evidence ‘as a continuous story in their own words, 
uninterrupted by questions from counsel’.63 

2.10 In its Interim Report, the ALRC referred to psychological research that 
suggested that a significantly more accurate version of events is likely to be 
given by a witness who is permitted to give a free report of events as a 
narrative, as the answering of specific questions may limit and distort the 
witness’s testimony.64  At the same time, it noted that psychological research 
also confirmed the experience of many legal practitioners that a free report by a 
witness is usually found to be sketchy or incomplete.  The ALRC noted other 
criticisms: namely, that evidence in narrative form or a ‘free report’ leads to 
                                            
61

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
3–1, post para 3.7. 

62
  LMI Australasia Pty Ltd v Baulderstone Hornibrook Pty Ltd (2001) 53 NSWLR 31, [7] (Barrett J). 

63
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 5.6. 
64

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 607. 
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witnesses, rather than lawyers, taking charge of the proceedings, which may 
waste court time and result in a range of irrelevant or inadmissible material 
being placed before the court, and that the process might operate to the 
disadvantage of the inarticulate, nervous or unprepossessing witness.65 

2.11 In its Interim Report, the ALRC noted (presumably as a consequence 
of the court’s ordinary power to control proceedings, the presentation of 
evidence, and the questioning of witnesses) that it was possible for the parties 
to present evidence in narrative form and for the judge to suggest that method 
of giving evidence under the existing law.  Nevertheless, the ALRC proposed 
legislative amendment to ‘enable the court to encourage’ the giving of evidence 
in narrative form in appropriate cases.66 

2.12 Section 29(2) of the uniform Evidence Acts applies only where the 
party calling the witness has applied to the court for such a direction.67  The 
requirement that a party apply for a direction was not part of the ALRC’s original 
recommendation.68  In its Discussion Paper, the ALRC noted suggestions that 
this requirement has limited the use of section 29(2).69 

2.13 The ALRC also noted that a considerable body of research supports 
the claim that the giving of evidence in narrative form may be more culturally 
appropriate for some witnesses and may assist child witnesses in giving 
evidence.70 

2.14 In Queensland, some attention has already been given to these issues. 

2.15 In relation to Aboriginal witnesses, the Queensland Criminal Justice 
Commission has recommended that the Evidence Act 1977 (Qld) be amended 
to allow the court to direct a witness to give evidence wholly or partly in 
narrative form.71  To date, this has not occurred.  However, the Supreme Court 
of Queensland’s Equal Treatment Benchbook contains a chapter on Indigenous 
language and communication, based on extensive research, as a working guide 
for judges in dealing with Aboriginal and Torres Strait Islander witnesses and 

                                            
65

  Ibid para 608. 
66

  Ibid para 609. 
67

  Uniform Evidence Acts s 192(2) sets out factors that the court must take into account when considering 
whether to make any directions regarding how the witness is to give his or her evidence. 

68
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 5.11. 
69

  Ibid. 
70

  Ibid para 5.34, citing Criminal Justice Commission (Qld), Report, Aboriginal Witnesses in Queensland’s 
Criminal Courts (1996) Chapter 4; New South Wales Law Reform Commission, Report, Sentencing: 
Aboriginal Offenders (R 96, 2000) para 7.5; Australian Law Reform Commission and Human Rights and 
Equal Opportunity Commission, Report, Seen and Heard: Priority for Children in the Legal Process (ALRC 84, 
1997) para 14.19–14.21. 

71
  Criminal Justice Commission (Qld), Report, Aboriginal Witnesses in Queensland’s Criminal Courts (1996) 

Chapter 4, Recommendation 4.1. 
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accused.72  The emphasis is on the judge’s role in exercising the discretion to 
disallow questions or forms of questioning that are unfair and in giving suitable 
jury directions.  The Benchbook examines various ways in which Aboriginal 
communication can be easily misinterpreted, but does not give particular 
consideration to narrative form evidence.  Rather, the concern is about the 
types of questions asked and the form of questioning.  Guided narrative is only 
one form of questioning that should be considered.73  Apart from communication 
difficulties, other disadvantages faced by an Indigenous witness can be 
ameliorated by the special witness provisions of the Evidence Act 1977 (Qld).74 

2.16 The difficulties confronting child witnesses in court proceedings were 
extensively examined by the QLRC in its report on the evidence of children.75  
These concerns were addressed by a range of amendments to the Evidence 
Act 1977 (Qld), including the admissibility of prior statements,76 allowing 
evidence to be given via closed-circuit TV or video link,77 and the use of pre-
recorded evidence.78 

2.17 Although the Evidence Act 1977 (Qld) contains no equivalent to section 
29 of the uniform Evidence Acts, Queensland courts undoubtedly retain their 
common law power to control proceedings (and, thereby, the power to order 
that evidence be given in narrative form, in appropriate cases).  The power to 
order that evidence be given in narrative form is rarely exercised. 

The ALRC’s proposal 

2.18 The ALRC is of the view that there is a place for narrative evidence in 
court rooms and that its use should be encouraged.79  It considers that more 

                                            
72

  Supreme Court of Queensland, Equal Treatment Benchbook, Chapter 9 – Indigenous Language and 
Communication <http://www.courts.qld.gov.au/practice/etbb/default.htm> (accessed 5 September 2005).  
Note also other chapters in the Benchbook, which include Chapter 10 – Indigenous People and the Criminal 
Justice System; Chapter 2 – Ethnic Diversity in Queensland; Chapter 3 – Religion in Queensland; Chapter 11 
– Disability; Chapter 13 – Children; Chapter 14 – Gender; Chapter 15 – Sexuality and Gender Identity.  See 
also Department of Justice and Attorney-General (Qld), Aboriginal English in the Courts, 
<http://www.justice.qld.gov.au/courts/pdfs/handbook.pdf> (accessed 5 September 2005). 

73
  Supreme Court of Queensland, Equal Treatment Benchbook para 9.15 citing Mildren J, ‘Redressing the 

Imbalance Against Aboriginals in the Criminal Justice System’ (1997) 21 Criminal Law Journal 7, 14 
<http://www.courts.qld.gov.au/practice/etbb/default.htm> (accessed 5 September 2005). 

74
  Evidence Act 1977 (Qld) s 21A, which is discussed at para 2.48–2.52 of this Report. 

75
  Queensland Law Reform Commission, Report, The Receipt of Evidence by Queensland Courts: The 

Evidence of Children (R 55 Part 2, 2000). 
76

  Evidence Act 1977 (Qld) s 93A. 
77

  Evidence Act 1977 (Qld) s 21A. 
78

  Evidence Act 1977 (Qld) ss 21A(2)(e) (special witness), 21AK (affected child). 
79

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 5.34. 
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effective use might be made of section 29(2) if the requirement for a party to 
apply for a direction were removed.80  Consequently, the ALRC proposed that:81 

Section 29 of the uniform Evidence Acts should be amended to remove the 
requirement that a party must apply to the court for a direction that the witness 
may give evidence either wholly or partly in narrative form.  A court may give 
directions about what evidence is to be given in narrative form and the way in 
which that evidence may be given. 

The QLRC’s view 

2.19 The QLRC does not consider that giving evidence in narrative form is 
generally superior to giving evidence according to the traditional question and 
answer format.  However, it may be appropriate in some circumstances.  If it is 
thought that a requirement to make an application for evidence to be given in 
narrative form operates as a disincentive to the use of section 29 of the uniform 
Evidence Acts, that concern could be addressed by amending the section so 
that it provides that the court can, either of its own motion or on the application 
of a party, direct that evidence be given in narrative form. 

2.20 The QLRC accepts that there is a need for flexibility as to the methods 
by which evidence is adduced.  It is of the view that sufficient flexibility exists in 
the common law, as supplemented by the legislation and guidelines in 
Queensland to which reference has been made.82  Amendments to the 
Evidence Act 1977 (Qld) address concerns about the vulnerability of children 
and Aboriginal witnesses in the trial process. 

2-1 The QLRC: 

 (a) is of the view that the existing laws in Queensland provide 
sufficient flexibility in relation to the manner and form of 
giving evidence without the need for specific legislation; 

 (b) supports the ALRC’s proposal to the extent that section 29(2) 
of the uniform Evidence Acts should provide that the court 
may, either of its own motion or on the application of a party, 
direct that evidence be given in narrative form; 

 (c) considers that this will provide further flexibility and be 
consistent with the position in Queensland; and 

                                            
80

  Ibid para 5.36. 
81

  Ibid Proposal 5–1, post para 5.39. 
82

  See para 2.15–2.17 of this Report. 



16 Chapter 2 

 (d) is of the view that concerns in relation to the evidence of 
child witnesses, Indigenous witnesses and other vulnerable 
witnesses (including sexual offence complainants) should be 
addressed by specific legislative provision. 

CROSS-EXAMINATION OF UNFAVOURABLE WITNESSES 

2.21 In its Issues Paper, the ALRC posed the following question:83 

Are concerns raised by the operation of s 38 of the uniform Evidence Acts?  
Should any concerns be addressed through amendment of the uniform 
Evidence Acts and, if so, how? 

2.22 In relation to permissible cross-examination of a party’s own witness, 
the uniform Evidence Acts’ provisions are considerably wider than the position 
at common law, as modified by statute, in Queensland. 

2.23 At common law, a distinction is made between, on the one hand, a 
witness who is unfavourable and unable to be impeached on credit and, on the 
other hand, one who is hostile or adverse and who may be cross-examined and 
discredited.84  At common law, a witness is ‘hostile’ or ‘adverse’ when the judge 
considers that he or she is deliberately withholding evidence or is unwilling to 
tell the truth in answer to non-leading questions.85 

2.24 Section 17 of the Evidence Act 1977 (Qld) restates the common law 
and further provides that, with the leave of the court, the party may prove a prior 
inconsistent statement of an ‘adverse’ (hostile) witness.  Section 17 provides: 

17 How far a party may discredit the party’s own witness 

(1) A party producing a witness shall not be allowed to impeach the credit 
of the witness by general evidence of bad character but may contradict 
the witness by other evidence, or (in case the witness in the opinion of 
the court proves adverse) may by leave of the court prove that the 
witness has made at other times a statement inconsistent with the 
present testimony of the witness. 

(2) However, before such last mentioned proof can be given, the 
circumstances of the supposed statement sufficient to designate the 
particular occasion must be mentioned to the witness and the witness 
must be asked whether or not the witness has made such statement. 

                                            
83

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
3–2, post para 3.20. 

84
  R v Lawrie [1986] 2 Qd R 502, 514.  See also Heydon JD, Cross on Evidence (7th ed, 2004) [17375]. 

85
  McLellan v Bowyer (1961) 106 CLR 95, 103–4; Forbes JRS, Evidence Law in Queensland (5th ed, 2004) 

[17.9]. 
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2.25 In its Interim Report, the ALRC proposed that the law relating to 
‘hostile’ witnesses be abrogated.86  This was justified on the basis of criticisms 
of the law and the absence of any satisfactory rationale for the law.  The ALRC 
concluded that a party should be permitted to cross-examine its own witness 
where the evidence being given is unfavourable to that party.87 

2.26 In three situations, section 38 of the uniform Evidence Acts allows a 
party who called a witness, with the leave of the court, to question the witness 
as though the party were cross-examining that witness:88 

• where the evidence given by the witness is unfavourable to the party; 

• where the witness is not making a genuine attempt to give evidence 
about matters that may reasonably be supposed to be within the 
witness’s knowledge; and 

• where the witness has at any time made a prior inconsistent statement. 

2.27 Where leave is given under section 38(1) of the uniform Evidence Acts, 
a witness may be asked leading questions,89 questioned as to his or her 
credibility,90 and have his or her prior inconsistent statement proved under 
section 43 of the uniform Evidence Acts.  A prior inconsistent statement proved 
under section 43 will then be admissible, by virtue of the operation of section 60 
of the uniform Evidence Acts, to prove the truth of the facts asserted. 

2.28 In Adam v The Queen,91 the High Court confirmed that, under section 
60 of the uniform Evidence Acts, prior inconsistent statements of an 
unfavourable witness would become admissible for the truth of their contents.  
                                            
86

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 625. 
87

  Ibid. 
88

  Section 38 of the uniform Evidence Acts provides: 

38 Unfavourable witnesses 
(1) A party who called a witness may, with the leave of the court, question the 

witness, as though the party were cross-examining the witness, about: 
(a) evidence given by the witness that is unfavourable to the party; or 
(b) a matter of which the witness may reasonably be supposed to have 

knowledge and about which it appears to the court the witness is not, 
in examination in chief, making a genuine attempt to give evidence; 
or 

(c) whether the witness has, at any time, made a prior inconsistent 
statement. 

(2) Questioning a witness under this section is taken to be cross-examination for 
the purposes of this Act (other than section 39). 

(3) The party questioning the witness under this section may, with the leave of the 
court, question the witness about matters relevant only to the witness’s 
credibility. 

89
  Uniform Evidence Acts s 42. 

90
  Uniform Evidence Acts s 103. 

91
  (2001) 207 CLR 96. 
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The majority considered that it was not improper for the Crown to call a witness 
known to be unfavourable to the prosecution to adduce evidence of a prior 
inconsistent statement for the purpose of proving the truth of the facts 
asserted.92 

2.29 As noted in Chapter 3 of this Report, section 101 of the Evidence Act 
1977 (Qld) also has the effect of making prior inconsistent statements 
admissible as an exception to the hearsay rule, in so far as the statement ‘shall 
be admissible as evidence of any fact stated therein of which direct oral 
evidence by the person would be admissible’.93 

The ALRC’s proposals 

2.30 In its Discussion Paper, the ALRC noted that there remain differing 
views about the value of the change made by section 38:94 

One is that the test to have a witness declared ‘unfavourable’ is too lenient and 
unfairly allows a party to call a witness solely to allow a prior inconsistent 
statement into evidence that would not be admitted any other way.  The other 
view is that expressed in Adam—that the practice ensures all relevant evidence 
gets in, and that the availability of that witness for questioning by the other party 
overcomes any unfairness. 

2.31 The ALRC concluded that the guiding principle under which section 38 
was first recommended, namely, as an improvement in fact-finding, has been 
upheld by the operation of the section over the last ten years.95  The ALRC did 
not propose any change to section 38. 

The QLRC’s view 

2.32 Section 38 of the uniform Evidence Acts has substantially wider 
operation than the law in Queensland in relation to permissible cross-
examination of a party’s own witness. 

2.33 Section 101 of the Evidence Act 1977 (Qld) has the same effect as 
section 60 of the uniform Evidence Acts in making a prior inconsistent 
statement that has been proved under the respective legislation, admissible as 
truth of its contents. 

2.34 In relation to the Queensland provisions, it has been held that it is not 
improper for the prosecution to call a witness with the knowledge that such 

                                            
92

  Ibid [18]–[19]. 
93

  See para 3.100–3.105 of this Report. 
94

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 5.56. 

95
  Ibid para 5.72. 
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witness is likely to be hostile for the purpose of proving a prior inconsistent 
statement that will ultimately be admissible for the truth of its contents.96 

2-2 The QLRC is of the view that: 

 (a) section 38 of the uniform Evidence Acts represents a 
different approach to the cross-examination of unfavourable 
witnesses from the law in Queensland; and 

 (b) although the uniform Evidence Acts approach has some 
advantages, this issue would require further review if 
Queensland were to consider adopting the uniform Evidence 
Acts. 

2-3 The QLRC does not oppose the ALRC’s proposal to make no 
amendment to section 38 of the uniform Evidence Acts. 

CONSTRAINTS IN CROSS-EXAMINATION AND VULNERABLE WITNESSES 

2.35 In its Issue Paper, the ALRC posed the following question:97 

Are concerns raised by the application (or lack of application) of s 41 of the 
uniform Evidence Acts, particularly in regard to the types of questions being 
asked of vulnerable witnesses?  Should any concerns be addressed through 
amendment to the uniform Evidence Acts or by other means? 

2.36 Although cross-examination is an important part of the adversarial trial, 
both common law and statute impose limitations on inappropriate questioning.  
Further constraints may be necessary where the witness’s characteristics make 
the witness particularly vulnerable to the process of cross-examination.  

2.37 As discussed earlier in this chapter,98 children are a category of witness 
who are particularly vulnerable in the adversarial trial system.99  Complainants 
in sexual assault matters have also been identified as a category of witness 
who may be particularly vulnerable in the trial process.100  Other categories of 
                                            
96

  R v Williams [2001] 2 Qd R 442. 
97

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
3–3, post para 3.34. 

98
  See para 2.16 of this Report. 

99
  See Australian Law Reform Commission and Human Rights and Equal Opportunity Commission, Report, 

Seen and Heard: Priority for Children in the Legal Process (ALRC 84, 1997); Queensland Law Reform 
Commission, Report, The Receipt of Evidence by Queensland Courts: The Evidence of Children (R 55 Part 2, 
2000). 

100
  Victorian Law Reform Commission, Final Report, Sexual Offences: Law and Procedure (2004); Office of 

Women’s Policy, Department of Equity and Fair Trading (Qld), Report of the Taskforce on Women and the 
Criminal Code (2000). 
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witnesses who are potentially vulnerable in cross-examination include 
Indigenous witnesses,101 witnesses with a relationship to the other party, 
witnesses with intellectual impairment, and witnesses with a lack of 
education.102 

2.38 The courts have an inherent power to control the conduct of 
proceedings, including the cross-examination of witnesses.103  Key provisions in 
the Evidence Act 1977 (Qld) that limit the cross-examination of witnesses 
include:  

• section 20 – cross-examination as to credit;104 

• section 21 – improper questions;105 

• section 21A – evidence of special witnesses;106 

• section 21AH – limitation on cross-examination of an affected child at 
committal;107 and 

• sections 21L–21S – cross-examination of protected witnesses.108 

2.39 Further provisions restricting the cross-examination of complainants in 
sexual offence cases are contained in the Criminal Law (Sexual Offences) Act 
1978 (Qld).109 

Uniform Evidence Acts  

2.40 Section 41 of the uniform Evidence Acts sets out the circumstances in 
which the court may disallow a question in cross-examination: 

                                            
101

  Criminal Justice Commission (Qld), Report, Aboriginal Witnesses in Queensland’s Criminal Courts (1996). 
102

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 5.93. 

103
  Wakeley v The Queen (1990) 93 ALR 79, 86. 

104
  Substituted by the Criminal Law Amendment Act 2000 (Qld) s 45. 

105
  Inserted by the Criminal Law Amendment Act 2000 (Qld) s 45. 

106
  Inserted by the Criminal Code, Evidence Act and Other Acts Amendment Act 1989 (Qld) and amended by the 

Criminal Law Amendment Act 2000 (Qld) s 46; Evidence (Protection of Children) Amendment Act 2003 (Qld) 
s 59. 

107
  Inserted by the Evidence (Protection of Children) Amendment Act 2003 (Qld). 

108
  Inserted by the Criminal Law Amendment Act 2000 (Qld) s 47. 

109
  As amended by the Criminal Law Amendment Act 2000 (Qld) and the Evidence (Protection of Children) 

Amendment Act 2003 (Qld). 
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41 Improper questions 

(1) The court may disallow a question put to a witness in cross-
examination, or inform the witness that it need not be answered, if the 
question is: 

(a) misleading; or 

(b) unduly annoying, harassing, intimidating, offensive, oppressive 
or repetitive. 

(2) Without limiting the matters that the court may take into account for the 
purposes of subsection (1), it is to take into account: 

(a) any relevant condition or characteristic of the witness, including 
age, personality and education; and 

(b) any mental, intellectual or physical disability to which the 
witness is or appears to be subject. 

2.41 In assessing the propriety of the question, the court is specifically 
required to take into account the witness’s age, personality, education and any 
mental, intellectual or physical disability.  This list, although not exhaustive, 
does not specifically refer to a number of the characteristics of vulnerability 
referred to earlier.110 

2.42 The ALRC stated that ‘[t]he use of s 41 to control improper questions 
during cross-examination is patchy and inconsistent and does not provide 
sufficient protection to vulnerable witnesses in some types of matters’.111  The 
ALRC made favourable mention of section 275A of the Criminal Procedure Act 
1986 (NSW).112  Section 275A provides:  

275A Improper questions 

(1) In any criminal proceedings, the court must disallow a question put to a 
witness in cross-examination, or inform the witness that it need not be 
answered, if the court is of the opinion that the question (referred to as 
a disallowable question): 

(a) is misleading or confusing, or 

(b) is unduly annoying, harassing, intimidating, offensive, 
oppressive, humiliating or repetitive, or 

(c) is put to the witness in a manner or tone that is belittling, 
insulting or otherwise inappropriate, or 

                                            
110

  See para 2.37 of this Report. 
111

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 5.108. 

112
  Inserted by the Criminal Procedure Further Amendment (Evidence) Act 2005 (NSW) s 3, Sch 1 [4].  Section 

275A commenced on 12 August 2005.  Section 275A(7) provides that s 41 of the uniform Evidence Acts does 
not apply to the criminal proceedings to which this section applies. 
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(d) has no basis other than a sexist, racial, cultural or ethnic 
stereotype. 

(2) Without limiting the matters that the court may take into account for the 
purposes of subsection (1), it is to take into account: 

(a) any relevant condition or characteristic of the witness, including 
age, education, ethnic and cultural background, language 
background and skills, level of maturity and understanding and 
personality, and 

(b) any mental, intellectual or physical disability to which the 
witness is or appears to be subject. 

(3) A question is not a disallowable question merely because: 

(a) the question challenges the truthfulness of the witness or the 
consistency or accuracy of any statements made by the 
witness, or 

(b) the question requires the witness to discuss a subject that 
could be considered to be distasteful or private. 

(4) A party to criminal proceedings may object to a question put to a 
witness on the ground that it is a disallowable question.  

(5) However, the duty imposed on the court by this section applies whether 
or not an objection is raised to a particular question. 

(6) A failure by the court to disallow a question under this section, or to 
inform the witness that it need not be answered, does not affect the 
admissibility in evidence of any answer given by the witness in 
response to the question. 

(7) Section 41 of the Evidence Act 1995 does not apply to criminal 
proceedings to which this section applies. 

(8) A person must not, without the express permission of a court, print or 
publish any question that the court has disallowed under this section. 

Maximum penalty: 60 penalty units. 

(9) In this section: 

criminal proceedings means proceedings against a person for an 
offence (whether summary or indictable), and includes the following: 

(a) committal proceedings, 

(b) proceedings relating to bail, 

(c) proceedings relating to sentencing, 

(d) proceedings on an appeal against conviction or sentence. 
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2.43 The New South Wales provision differs from section 41 of the uniform 
Evidence Acts in that it imposes a duty on the court to disallow an improper 
question, rather than merely conferring a discretion on the court. 

2.44 Further, the factors that the court must take into account are extended 
to include the ethnic and cultural background of the witness, the language 
background and skills of the witness, and the level of maturity and 
understanding of the witness.  It should be noted that section 275A(7) excludes 
section 41 of the uniform Evidence Acts from applying to criminal proceedings 
to which section 275A applies.  

Queensland legislation 

2.45 In Queensland, the comparable provision to section 41 of the uniform 
Evidence Acts is section 21 of the Evidence Act 1977 (Qld), which provides: 

21 Improper questions 

(1) The court may disallow a question put to a witness in cross-
examination or inform a witness a question need not be answered, if 
the court considers the question is an improper question. 

(2) In deciding whether a question is an improper question, the court must 
take into account— 

(a) any mental, intellectual or physical impairment the witness has 
or appears to have; and 

(b) any other matter about the witness the court considers 
relevant, including, for example, age, education, level of 
understanding, cultural background or relationship to any party 
to the proceeding. 

(3) Subsection (2) does not limit the matters the court may take into 
account in deciding whether a question is an improper question. 

(4) In this section— 

“improper question” means a question that uses inappropriate 
language or is misleading, confusing, annoying, harassing, intimidating, 
offensive, oppressive or repetitive. 

2.46 In relation to section 21, it is noted that the court has a discretion, 
rather than a duty, to disallow a question if the court considers that the question 
is improper.  However, in determining whether a question is improper the court 
‘must’ take into account various factors.  

2.47 Section 21 attempts to address concerns relating to vulnerable 
witnesses by specific reference to age, intellectual impairment, education and 
cultural background.  The factors that must be taken into account also include 
the witness’s relationship to the other party, which acknowledges that this may 
be a further basis of vulnerability. 



24 Chapter 2 

2.48 The position of children113 is further addressed in section 21A of the 
Evidence Act 1977 (Qld), which sets out procedures to address any 
disadvantage the child witness may suffer in the trial process, including that the 
court may direct that questions to the witness be kept simple or be limited by 
time or number of questions on a particular issue.114 

2.49 These procedures may also apply to other ‘special witnesses’.  The 
term ‘special witness’ is defined as follows:115 

“special witness” means— 

(a) a child under 16 years; or 

(b) a person who, in the court’s opinion— 

(i) would, as a result of a mental, intellectual or physical 
impairment or a relevant matter, be likely to be disadvantaged 
as a witness; or 

(ii) would be likely to suffer severe emotional trauma; or 

(iii) would be likely to be so intimidated as to be disadvantaged as 
a witness; 

if required to give evidence in accordance with the usual rules and 
practice of the court. 

2.50 A ‘relevant matter’ for paragraph (b)(i) of that definition means the 
person’s age, education, level of understanding, cultural background, 
relationship to any party to the proceeding, the nature of the subject-matter of 
the evidence, or another matter the court considers relevant.116 

2.51 The court may make an order or direction relating to the giving of 
evidence by the special witness under section 21A either of its own motion or 
upon application made by a party to the proceeding.117 

2.52 Key features of the special witness provisions are the court orders that 
may be made to facilitate the giving of evidence by a special witness 
including:118 

                                            
113

  In this context, a child is a person under the age of sixteen years.  The age limit for a child was raised from 12 
years by the Evidence (Protection of Children) Amendment Act 2003 (Qld).  Section 21A does not apply to a 
child to the extent that the ‘affected child’ provisions apply: s 21A(1A). 

114
  Evidence Act 1977 (Qld) s 21A(2)(f). 

115
  Evidence Act 1977 (Qld) s 21A(1) 

116
  Evidence Act 1977 (Qld) s 21A(1) (definition of ‘relevant matter’). 

117
  Evidence Act 1977 (Qld) s 21A(2). 

118
  Evidence Act 1977 (Qld) s 21A(2)(a)–(f). 
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• excluding the accused from the witness’s view; 

• excluding other persons from the court during the witness’s evidence; 

• allowing the witness to give evidence from a room other than that in 
which the court is sitting; 

• allowing a support person for the witness;  

• allowing a video-taped recording to be viewed instead of direct 
testimony;  

• constraining the nature of the questioning of the witness. 

2.53 Part 2, Division 4A of the Evidence Act 1977 (Qld)119 sets out further 
procedures to ensure that an ‘affected child’s evidence be taken in an 
environment that limits, to the greatest extent practicable, the distress and 
trauma that might otherwise be experienced by the child when giving 
evidence’.120 

2.54 In summary, an ‘affected child’ means a child who is a witness in:121  

• a criminal proceeding relating to an offence of a sexual nature or an 
offence involving violence where there is a prescribed relationship 
between the child and the defendant; or 

• a civil proceeding arising from the commission of such an offence. 

2.55 Section 21AD of the Evidence Act 1977 (Qld) defines a ‘child’ as a 
person under sixteen years, or a special witness who is sixteen or seventeen 
years, at the relevant times set out in that section. 

2.56 Key features of the affected child provisions include: 

• that the child’s evidence, including the child’s cross-examination, is to be 
pre-recorded in advance of the trial;122 

• if pre-recording is not possible, the child’s evidence is to be taken by 
audio-visual link or with the benefit of a screen;123 and 

                                            
119

  Inserted by the Evidence (Protection of Children) Amendment Act 2003 (Qld) s 60. 
120

  Evidence Act 1977 (Qld) s 21AA(b). 
121

  Evidence Act 1977 (Qld) s 21AC. 
122

  Evidence Act 1977 (Qld) ss 21AI–21AO. 
123

  Evidence Act 1977 (Qld) ss 21AQ–21AR. 
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• for committal proceedings, the child’s evidence-in-chief is to be given by 
statement, and the child will be required for cross-examination only 
where stringent conditions are satisfied.124 

2.57 The difficulties faced by complainants in sexual offence cases are 
further addressed by the Criminal Law (Sexual Offences) Act 1978 (Qld).  
Section 4 of that Act sets out rules that substantially limit cross-examination as 
to the witness’s credit and, in particular, the witness’s sexual history.  Similar 
legislative provisions, commonly called ‘rape shield’ provisions, have been 
introduced in most Australian jurisdictions.125 

The ALRC’s proposal 

2.58 As noted above,126 the ALRC concluded that the use of section 41 of 
the uniform Evidence Acts to control improper questions during cross-
examination was patchy and inconsistent.  Further, the ALRC considered that 
section 41 is too limited to provide sufficient protection to vulnerable 
witnesses.127 

2.59 The ALRC supported the approach taken in section 275A of the 
Criminal Procedure Act 1986 (NSW).128  The ALRC concluded, however, that 
such a provision should apply to both civil and criminal matters.129  Further, the 
ALRC did not support imposing a duty on the court to disallow improper 
questions, noting the forensic aspects of the adversarial system.130 

2.60 The ALRC considered that additional protection in cross-examination 
was required for vulnerable witnesses and that, therefore, a duty should be 
imposed on the courts to disallow inappropriate questions in appropriate 
circumstances.131  It noted the Victorian Law Reform Commission’s 
recommendation for a mandatory approach in relation to children under 
eighteen years of age.132 

                                            
124

  Evidence Act 1977 (Qld) ss 21AE–21AH. 
125

  Bull v The Queen (2000) 201 CLR 443.  Kibble N, ‘The Sexual History Provisions: Charting a course between 
inflexible legislative rules and wholly untrammelled judicial discretion?’ (2000) Criminal Law Review 274. 

126
  See para 2.42 of this Report. 

127
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 5.108. 
128

  Ibid para 5.109.  Section 275A of the Criminal Procedure Act 1986 (NSW) is set out at para 2.42 of this 
Report. 

129
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 5.110.  Section 275A(7) of the Criminal Procedure Act 1986 (NSW) applies only in criminal proceedings. 
130

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 5.111. 

131
  Ibid para 5.112. 

132
  Ibid para 5.113, citing Victorian Law Reform Commission, Sexual Offences: Final Report (2004) 

Recommendations 143 and 144. 
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2.61 The ALRC proposed:133 

Section 41 of the uniform Evidence Acts should be amended to allow that the 
court may disallow an improper question put to a witness in cross-examination, 
or inform the witness that it need not be answered.  An improper question 
should be defined as a question that is misleading or confusing, or is annoying, 
harassing, intimidating, offensive, humiliating, oppressive or repetitive, or is put 
to the witness in a manner or tone that is inappropriate (including because it is 
humiliating, belittling or otherwise insulting) or has no basis other than a sexual, 
racial, cultural or ethnic stereotype. 

The uniform Evidence Acts should be amended to include a provision imposing 
a duty on the court to disallow any question of the kind referred to in Proposal 
5–2 where the witness being cross-examined is a vulnerable witness because 
of their age or mental or intellectual disability. 

Educational programs should be implemented by the National Judicial College, 
the Judicial College of Victoria and the Judicial Commission of New South 
Wales and by the state and territory law societies and Bar which draw attention 
to s 41 and, if adopted, new provisions of the uniform Evidence Acts dealing 
with improper questioning. 

The QLRC’s view 

2.62 There has been extensive research conducted in Queensland in recent 
years on the vulnerability of particular witnesses in the court process including 
children, intellectually impaired persons, Indigenous witnesses and sexual 
offence complainants.134 

                                            
133

  Ibid Proposals 5–2, 5–3 and 5–4, post para 5.114. 
134

  Criminal Justice Commission (Qld), Report, Aboriginal Witnesses in Queensland’s Criminal Courts (1996) 
Chapter 4; Queensland Law Reform Commission, Report, The Receipt of Evidence by Queensland Courts: 
The Evidence of Children (R 55 Part 2, 2000); Queensland Crime and Misconduct Commission, Report, 
Seeking Justice: An Inquiry into how Sexual Offences are Handled by the Queensland Criminal Justice 
System (2003) <http://www.cmc.qld.gov.au/library/CMCWEBSITE/SeekingJustice.pdf> (accessed 6 
September 2005); Supreme Court of Queensland, Equal Treatment Benchbook, 
<http://www.courts.qld.gov.au/practice/etbb/default.htm> (accessed 5 September 2005). 
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2.63 The Evidence Act 1977 (Qld) and related legislation have been 
amended to address these concerns.135  Section 21 of the Evidence Act 1977 
(Qld) is similar in terms to the ALRC’s proposed amendments to section 41 of 
the uniform Evidence Acts.  Both provisions are discretionary rather than 
mandatory, and both include a range of factors that must be taken into account 
by the court that would cover most circumstances of vulnerability.  It is noted, 
however, that the proposed amendments to the uniform Evidence Acts do not 
include the factor of the witness’s ‘relationship to the other party’. 

2.64 In relation to the ALRC’s proposal dealing with vulnerable witnesses, 
including children and persons with an intellectual impairment,136 the QLRC 
considers that the Queensland provision adequately protects such persons.  
The issue of imposing a duty rather than a discretion was not specifically 
addressed in the QLRC’s most recent report on the evidence of children;137 nor, 
it would seem, by Parliament during the readings of the relevant amendments to 
the Evidence Act 1977 (Qld).138 

2.65 As discussed above,139 further provisions in the Evidence Act 1977 
(Qld) and related legislation prescribe limitations on cross-examination of 
children and other potentially disadvantaged witnesses. 

                                            
135

  The Evidence Act 1977 (Qld), the Criminal Code (Qld) and the Criminal Law (Sexual Offences) Act 1978 (Qld) 
were amended by the Criminal Law Amendment Act 2000 (Qld) and the Evidence (Protection of Children) 
Amendment Act 2003 (Qld).  See the Second Reading Speech and debates of the Criminal Law Amendment 
Bill 2000 (Qld): Queensland, Parliamentary Debates, Legislative Assembly, 7 September 2000, 3100 (Hon MJ 
Foley, Attorney-General and Minister for Justice): 

The Bill also addresses criticisms that courts do not or cannot protect witnesses by 
making a number of other significant amendments to the Evidence Act 1977.  Firstly, 
courts will have a discretion to disallow a question as to credit if the court considers an 
admission of the question’s truth would not materially impair confidence in the reliability of 
the witness’s evidence.  This will prevent unnecessary and irrelevant attacks on the 
character of a witness, but will not prevent relevant questions being asked. 
Secondly, courts will have a discretion to disallow a question if the court considers that 
the question uses inappropriate language or is misleading, confusing, annoying, 
harassing, intimidating, offensive, oppressive or repetitive.  The court will take into 
account any relevant characteristics of the witness, such as any mental, intellectual or 
physical impairment the witness has or appears to have, age, education, level of 
understanding, cultural background, or relationship to any party in the proceeding.  These 
considerations are particularly important when the witness is a child. 
Thirdly, the factors that a court is to take into account in declaring a person to be a 
special witness have been expanded to include age, level of understanding, relationship 
to any party in the proceeding and the nature and subject matter of the evidence.  In 
addition, the Criminal Law (Sexual Offences) Act 1978 will extend the restrictions on the 
use of sexual history evidence to all sexual offences.  The Act will acknowledge that, just 
because a person has engaged in consensual sexual activity on other occasions, it does 
not mean that the person is more likely to have consented to the conduct at issue or is 
less worthy of belief as a witness. 

136
  See para 2.61 of this Report. 

137
  Queensland Law Reform Commission, Report, The Receipt of Evidence by Queensland Courts: The 

Evidence of Children (R 55 Part 2, 2000) Chapter 13. 
138

  Queensland, Parliamentary Debates, Legislative Assembly, 7 September 2000, 3100 (Hon MJ Foley, 
Attorney-General and Minister for Justice); 5 October, 3544 (Mr Springborg), 3548 (Mr Feldman), 3550 (Mrs 
Cunningham). 

139
  See para 2.38–2.39 of this Report. 
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2-4 The QLRC is of the view that: 

 (a) the ALRC’s proposals to amend section 41 of the uniform 
Evidence Acts to allow the court to disallow improper 
questions, and to require the court to disallow improper 
questions posed to vulnerable witnesses, during cross-
examination are consistent with the position under section 21 
of the Evidence Act 1977 (Qld); 

 (b) the provisions in the Evidence Act 1977 (Qld) and related 
legislation adequately address concerns relating to the 
cross-examination of vulnerable witnesses in Queensland; 

 (c) the ALRC should consider including the factor of the 
witness’s relationship to any other party to the proceeding 
among the factors to which the court must have regard in 
determining whether a question should be disallowed; 

 (d) concerns in relation to the evidence of child witnesses, 
Indigenous witnesses and other vulnerable witnesses 
(including sexual offence complainants) should be addressed 
by specific legislative provision; 

 (e) the ALRC should review all of its proposals that relate to the 
evidence of children and other vulnerable witnesses to 
ensure that a consistent approach has been taken to the 
inclusion of provisions in the uniform Evidence Acts that 
address concerns about the evidence of these witnesses. 

2-5 The QLRC commends the specific provisions of the Evidence Act 
1977 (Qld) that deal with these issues – namely, sections 21 and 
21A of the Evidence Act 1977 (Qld). 

QUESTIONING OF A COMPLAINANT BY AN UNREPRESENTED ACCUSED 

2.66 In its Issues Paper, the ALRC posed the following question:140 

Should the uniform Evidence Acts be amended to prohibit an unrepresented 
accused from personally cross-examining a complainant in a sexual offence 
proceeding? 

                                            
140

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
3–4, post para 3.34. 
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2.67 In its Discussion Paper, the ALRC noted that a number of jurisdictions 
have recommended that an unrepresented accused should be prohibited from 
personally cross-examining a complainant in a sexual offence proceeding.141  

2.68 In New South Wales, section 294A was inserted into the Criminal 
Procedure Act 1986 (NSW) in 2003.142  Under that section, where the accused 
person is not represented by counsel, the complainant cannot be examined-in-
chief, cross-examined or re-examined by the accused person but may be 
examined, instead, by a person appointed by the court.  This provision was 
recently held to be a valid limitation on the right to cross-examine and not, in 
itself, to create an unfair trial.143 

2.69 In Queensland, an unrepresented accused is prohibited from cross-
examining a ‘protected witness’ in person.144  A ‘protected witness’ includes not 
only a complainant in a sexual offence case, but also a child under 16 years, an 
intellectually impaired person, and an alleged victim of a ‘prescribed offence’.145  
The purpose and effect of Division 6 has been described as follows:146 

Division 6 is a further response to public opinion which gave birth to s 21A 
(evidence of special witnesses).  It arises from community concern about 
oppressive treatment of “protected witnesses” (particularly complainants) in 
certain criminal cases.  It prevents an unrepresented accused from cross-
examining children, persons with an intellectual disability and alleged victims of 
sexual or violent crimes. 

If the accused accepts legal aid, for the purposes of such a cross-examination 
at least, the right of challenge is preserved; if the accused refuses legal aid, the 
right to cross-examine is abrogated. 

The ALRC’s proposal 

2.70 The ALRC concluded that, as each jurisdiction that is part of the 
uniform Evidence Acts scheme has enacted different ‘rape-shield’ provisions, 
uniform rape-shield provisions would need to be developed.147 
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2.71 The ALRC did not propose to include a provision prohibiting an 
unrepresented accused from personally cross-examining a complainant in a 
sexual offence proceeding.148  It expressed support for a separate inquiry into 
the content and operation of Commonwealth, State and Territory rape-shield 
laws, with a view to achieving uniformity.149 

The QLRC’s view 

2.72 In Queensland, Part 2, Division 6 of the Evidence Act 1977 (Qld) 
adequately protects sexual offence complainants and other vulnerable 
witnesses from cross-examination by an unrepresented accused. 

2-6 The QLRC is of the view that: 

 (a) Part 2, Division 6 of the Evidence Act 1977 (Qld) adequately 
protects sexual offence complainants, children and other 
vulnerable witnesses from cross-examination by an 
unrepresented accused; 

 (b) the ALRC’s consideration of the inclusion of provisions in the 
uniform Evidence Acts for children and other vulnerable 
witnesses should include consideration of provisions that 
prohibit an unrepresented accused from cross-examining 
sexual offence complainants; 

 (c) concerns in relation to the evidence of child witnesses, 
Indigenous witnesses and other vulnerable witnesses, 
including sexual offence complainants, should be addressed 
by specific legislative provision. 

2-7 The QLRC commends the specific provisions of the Evidence Act 
1977 (Qld) that deal with these issues – namely sections 21L–21S. 
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USE OF DOCUMENTS IN CROSS-EXAMINATION150 

Queensland 

2.73 The law in Queensland in relation to the use of documents in cross-
examination comprises the common law as modified by statute.  The law in this 
area is complex, and has been described as ‘shrouded in obscurity and 
complication which is exceptional even by the standards of the law of 
evidence’.151  Many of these complexities concern the rights or obligations of 
parties to tender a document arising out of the cross-examination of a 
witness.152 

2.74 At common law, the cross-examination of a witness about the contents 
of a document is largely governed by the rule in The Queen’s Case153 that ‘a 
witness cannot be asked any question about the contents of a document unless 
it is first shown to the witness and put in evidence by the cross-examiner as part 
of his case’.154  

2.75 The rule in The Queen’s Case has been modified by statute in most 
Australian jurisdictions in relation to a prior inconsistent statement of the 
witness.155 

2.76 Section 19 of the Evidence Act 1977 (Qld) provides as follows: 

19 Witness may be cross-examined as to written statement without 
being shown it  

(1) A witness may be cross-examined as to a previous statement made by 
the witness in writing or reduced into writing relative to the subject 
matter of the proceeding without such writing being shown to the 
witness. 

(1A) However, if it is intended to contradict the witness by the writing the 
attention of the witness must, before such contradictory proof can be 
given, be called to those parts of the writing which are to be used for 
the purpose of so contradicting the witness. 
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(2) A court may at any time during the hearing of a proceeding direct that 
the writing containing a statement referred to in subsection (1) be 
produced to the court and the court may make such use in the 
proceeding of the writing as the court thinks fit. 

2.77 For prior inconsistent statements of the witness contained in a 
document, there is no longer any obligation for the cross-examiner to show the 
statement to the witness or, for that matter, to tender the document into 
evidence.  A prior inconsistent statement, if not admitted, can be proved under 
section 18 of the Evidence Act 1977 (Qld).  

2.78 The Queen’s Case rule continues to apply to the cross-examination of 
a witness on a document made by a person other than the witness.  Heydon in 
Cross on Evidence notes:156 

The former law continues to apply to these cases and consequently the witness 
is not compelled to answer any questions on the document until the document 
is shown to the witness and tendered.  This means the document must be 
capable of being properly admitted into evidence. 

2.79 A further procedure available to the cross-examining party, and the 
only ‘proper course’157 where a document is inadmissible or not being tendered, 
is as follows:158 

A document made by a person other than the witness … may, even if 
inadmissible in evidence, be put into a witness’s hands and that witness may be 
asked whether, having looked at the document, he adheres to his previous 
testimony.  But this is the extent to which the cross-examiner may go; he may 
not suggest anything which might indicate the nature of the contents of the 
document. 

2.80 The fairness and correctness in law of the procedure as it relates to 
third party documents that are not admissible has been questioned.159 

Uniform Evidence Acts 

2.81 The uniform Evidence Acts’ provisions relating to the use of documents 
in cross-examination distinguish between documents made by the witness 
(section 43) and documents made by a third party (section 44).  

2.82 Section 43 allows cross-examination on a witness’s prior inconsistent 
statement without full particulars being given to the witness and, where the 
statement is contained in a document, without the document being shown to the 
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witness.  This is to the same effect as section 19 of the Evidence Act 1977 
(Qld), which, as noted above,160 overrules this aspect of the rule in The Queen’s 
Case.161 

2.83 Section 44 of the uniform Evidence Acts deals with the cross-
examination of a witness about a previous representation made by a person 
other than the witness.  Section 44 provides: 

44 Previous representations of other persons 

(1) Except as provided by this section, a cross-examiner must not question 
a witness about a previous representation alleged to have been made 
by a person other than the witness. 

(2) A cross-examiner may question a witness about the representation and 
its contents if: 

(a) evidence of the representation has been admitted; or 

(b) the court is satisfied that it will be admitted. 

(3) If subsection (2) does not apply and the representation is contained in a 
document, the document may only be used to question a witness as 
follows: 

(a) the document must be produced to the witness; 

(b) if the document is a tape recording, or any other kind of 
document from which sounds are reproduced—the witness 
must be provided with the means (for example, headphones) to 
listen to the contents of the document without other persons 
present at the cross-examination hearing those contents; 

(c) the witness must be asked whether, having examined (or 
heard) the contents of the document, the witness stands by the 
evidence that he or she has given; 

(d) neither the cross-examiner nor the witness is to identify the 
document or disclose any of its contents. 

(4) A document that is so used may be marked for identification. 

2.84 Section 44(2) generally reflects the common law in allowing cross-
examination where the third party document will be admitted into evidence.162  
However, it is wider than the common law in that it also extends to oral 
statements.  

                                            
160

  See para 2.75–2.76 of this Report. 
161

  Harris W, ‘The Examination of Witnesses Under the Commonwealth Evidence Act 1995’ (1996) 26 
Queensland Law Society Journal 269, 275. 

162
  See para 2.78 of this Report. 



Examination, cross-examination and re-examination of witnesses 35 

2.85 Section 44(3) reflects the common law’s requirement that, where the 
document will not be tendered, it may be the subject of cross-examination only 
if the identity of the document and its contents are not disclosed.163  In its 
original evidence inquiry, the ALRC noted criticisms that this procedure may be 
oppressive to the witness and may encourage the tribunal of fact to speculate 
about the content of the document.164  However, the ALRC also acknowledged 
that the procedure can assist in establishing the facts.165 

2.86 The procedure in section 44(3) has been criticised on the basis that it 
would be almost impossible to avoid suggesting that the document asserts 
something contrary to the testimony of the witness.166  

The ALRC’s proposal 

2.87 In its Discussion Paper, the ALRC noted that there do not appear to be 
any significant concerns in relation to section 44(2).167  However, in relation to 
section 44(3), the ALRC considered that such cross-examination may be 
oppressive and unfair to a witness and confusing for the judge and jury.168 

2.88 The ALRC doubted that permitting cross-examination of a witness on 
an inadmissible document was consistent with the principles underlying the 
uniform Evidence Acts’ provisions, namely, ‘the improvement of fact-finding, 
fairness and rendering the law more rational and easier to operate’.169 

2.89 However, the ALRC noted that the repeal of section 44(3) and (4) 
would mean that the common law would apply and that, since those provisions 
essentially restate the common law, their repeal would not alleviate the 
concerns raised by their operation.170  It considered that these concerns could 
be addressed by the use of section 45(2) to require the production of the 
document if the judge considers counsel is confusing or misleading the court or 
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the jury.171  Additionally, the ALRC considered that the court’s general power 
under section 26 to control cross-examination could be used to address these 
concerns.172  Consequently, the ALRC did not propose any amendment to 
section 44. 

The QLRC’s view 

2.90 The procedures under section 44 of the uniform Evidence Acts are 
substantially similar to the law applying in Queensland in relation to the cross-
examination on a third party document. 

2.91 The QLRC notes the criticisms of this procedure.  However, it 
considers that the procedure has the potential to assist the fact finding process.  
The QLRC supports the ALRC’s view that no amendment to section 44 of the 
uniform Evidence Acts is necessary. 

2-8 The QLRC is of the view that the procedures under section 44 of the 
uniform Evidence Acts are substantially the same as the law as it 
applies in Queensland. 

2-9 The QLRC supports the ALRC’s view that no amendment to section 
44 is necessary. 
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THE RULE IN BROWNE V DUNN 

2.92 In its Issues Paper, the ALRC posed the following question:173 

Does s 46 of the uniform Evidence Acts adequately deal with the rule in Browne 
v Dunn for the purposes of evidence law?  Should the consequences of a 
breach of the rule available at common law be included in the uniform Evidence 
Acts?  Should the consequences of a breach of the rule be different depending 
on whether it is a civil or a criminal proceeding? 

2.93 The common law rule in Browne v Dunn174 is essentially a rule of 
fairness.  It requires a party who intends to lead evidence that will contradict or 
challenge the evidence of the other party’s witness to put that evidence to the 
witness in cross-examination. 

2.94 A breach of the rule will occur where the cross-examining party seeks 
to tender such contradictory evidence in its own case without having first raised 
the matter in cross-examination.  Where a breach occurs the court may:175 

• allow a party to re-open its case to answer the contradictory evidence; 

• allow a party to recall its witness to address matters that should have 
been addressed in the cross-examination; 

• make judicial comment to the jury to redress the unfairness arising from 
the evidence not being challenged;  

• make judicial comment as to the weight of the contradicting evidence; or 

• prevent the breaching party from calling the contradictory evidence in its 
case. 

2.95 In criminal cases, there is a further need for caution in relation to giving 
directions as to the weight of contradictory evidence tendered in breach of the 
rule.  The court will need to consider other possible explanations for a failure by 
counsel to observe the rules, some of which do not reflect on the credibility of 
the accused.176 
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Uniform Evidence Acts 

2.96 Section 46 of the uniform Evidence Acts provides that: 

46 Leave to recall witnesses 

(1) The court may give leave to a party to recall a witness to give evidence 
about a matter raised by evidence adduced by another party, being a 
matter on which the witness was not cross-examined, if the evidence 
concerned has been admitted and: 

(a) it contradicts evidence about the matter given by the witness in 
examination in chief; or 

(b) the witness could have given evidence about the matter in 
examination in chief. 

(2) A reference in this section to a matter raised by evidence adduced by 
another party includes a reference to an inference drawn from, or that 
the party intends to draw from, that evidence. 

2.97 In its Discussion Paper, the ALRC noted that it had not been its original 
intention that section 46 displace the common law in relation to possible 
remedies for a breach of the rule in Browne v Dunn.177  Section 46 restates the 
scope of the rule in Browne v Dunn, but sets out only one remedy for breach – 
namely, that the witness whose evidence was not challenged may be recalled. 

2.98 In relation to remedies for breach of the rule, the ALRC stated in its 
Interim Report that:178 

it is not possible or appropriate to address issues such as the comments that 
may be made or the inferences that may be drawn from a failure to comply with 
the rule …  The issue is best dealt with by a judicial discretion to permit parties 
to recall the witness who should have been cross-examined. 

2.99 Odgers states that section 46 overlaps with, but does not affect, the 
continued operation of common law rule.179  It has been held that the rule 
‘remains alive and well’ under the regime of the evidence law introduced by the 
Evidence Act 1995.180  The New South Wales Court of Appeal in Scalise v 
Bezzina181 stated that:182 
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if it appears during the course of the trial that the rule has been offended and 
that unfairness may result, the judge has a discretion as to how best to remedy 
the unfairness so that the trial does not miscarry. 

The ALRC’s view 

2.100 The ALRC stated in its Discussion Paper that it did not receive many 
submissions that addressed this issue.183  It concluded that ‘[g]iven the flexibility 
required to deal with the circumstance of each case, it was never intended that 
s 46 operate as a code to the exclusion of the common law remedies’.184  It 
appears that the courts have also adopted this approach.185 

2.101 The ALRC did not propose any amendment to section 46. 

The QLRC’s view 

2.102 There has been no statutory modification of the rule in Browne v Dunn 
in Queensland.  Section 46 of the uniform Evidence Acts does not change the 
rule, but merely restates one aspect of it, namely, the power to recall a witness 
upon breach of the rule. 

2-10 The QLRC is of the view that the law in relation to the rule of 
Browne v Dunn in Queensland and as applied under the uniform 
Evidence Acts regime is substantially the same. 

2-11 The QLRC does not oppose the ALRC’s proposal that there be no 
amendment to section 46. 

AFFIDAVIT EVIDENCE 

2.103 It was submitted to the ALRC that the uniform Evidence Acts should 
contain provisions governing the form and content of affidavits on the basis that 
the Acts are concerned with the presentation of evidence generally.186 

2.104 In response to this submission, the ALRC has sought comments to the 
following question:187 
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Should the uniform Evidence Acts contain provisions dealing with the form of 
affidavit evidence?  If so, what considerations should be included in such a 
section? 

2-12 The QLRC is of the view that procedural rules in Queensland for 
affidavits adequately prescribe the form and content of affidavits. 

 



 

Chapter 3 

The hearsay rule and its exceptions 

INTRODUCTION 

3.1 The rule against hearsay is a broad exclusionary rule, which has as its 
aim the exclusion of potentially unreliable evidence that cannot be tested by 
cross-examination.  More particularly, as noted in Teper v The Queen:188 

The rule against the admission of hearsay evidence is fundamental.  It is not 
the best evidence and it is not delivered on oath.  The truthfulness and 
accuracy of the person whose words are spoken to by another witness cannot 
be tested by cross-examination, and the light which his demeanour would throw 
on his testimony is lost. 

3.2 However, in recognition that the exclusion of all hearsay evidence 
would exclude obviously reliable and sometimes the only evidence, numerous 
exceptions to the rule have developed.  In Myers v Director of Public 
Prosecutions,189 Lord Reid commented that the law regarding hearsay was 
‘absurdly technical’ such that it was ‘difficult to make any general statement 
about the law of hearsay evidence which is entirely accurate’.190  The House of 
Lords in that case refused to extend the categories of exceptions to the rule, 
which were then well established.  More recent judicial pronouncements in 
Australia have not made an accurate statement of the hearsay rule and its 
exceptions any easier.191 

STATEMENT OF THE HEARSAY RULE 

Queensland 

3.3 The hearsay rule in Queensland is comprised of the common law as 
modified by statute.  The hearsay rule makes inadmissible all out-of-court 
statements tendered for the purpose of directly proving the facts asserted in the 
statement.192  The focus is on the purpose of tender.  Evidence that is relevant 
and tendered for some purpose other than to prove the truth of its contents will 
be admissible as original evidence.  An example is provided in Subramaniam v 
Public Prosecutor.193  In that case, evidence of threats made to the accused 
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were held to be admissible as original evidence because the purpose of tender 
was not to prove the contents of the threats, but to prove that the accused was 
acting under duress. 

3.4 The rule extends beyond verbal statements to cover written 
statements194 and conduct.195  The extent to which the rule applies to implied 
assertions, that is, those from which facts are inferred or implied and that were 
generally not intended to be asserted, was uncertain in Australia until the 
decision in Walton v The Queen.196  In that case, the High Court held that a 
son’s statement ‘Hello Daddy’ whilst talking to a person on the telephone, was 
an implied assertion that the identity of the caller was his father, the accused.197  
The High Court held that the hearsay rule applies to both express and implied 
assertions, although statements by Mason CJ and Deane J suggest a more 
flexible approach can be taken with respect to implied assertions.198 

Uniform Evidence Acts 

3.5 The uniform Evidence Acts have introduced substantial reform to the 
rule against hearsay in both civil and criminal trials.  In recommending these 
reforms, the ALRC concluded that the existing common law rules were capable 
of excluding probative evidence, and were overly complex, technical, artificial 
and replete with anomalies.199 

3.6 The new provisions for the hearsay rule and its exceptions are 
contained in Part 3.2 of the uniform Evidence Acts.200  Other provisions of the 
uniform Evidence Acts may operate as further exceptions.201  Some of the 
reforms reflect the progressive views of Mason CJ in Walton v The Queen.202 

3.7 The statement of the hearsay rule in section 59(1) of the uniform 
Evidence Acts reflects the common law’s focus on the purpose for which the 
representation is being tendered.  Only when the representation is being 
tendered to prove the existence of a fact will it fall within the rule and therefore 
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be inadmissible.  The word ‘representation’ is defined to include all matters that 
would be covered at common law, including implied representations.203  A key 
difference, however, is that hearsay in section 59(1) excludes unintended 
assertions.  This is discussed further at paragraphs 3.60 to 3.72 of this Report. 

COMMON LAW EXCEPTIONS TO THE HEARSAY RULE 

Admissions 

3.8 An important common law exception to the hearsay rule is evidence of 
admissions which, in criminal cases, includes confessions.  Admissions are 
admitted, subject to some conditions,204 on the basis that, because they are 
adverse to the maker’s interest, they are more likely to be true and reliable.  In 
relation to the admissibility of confessions, there is an additional requirement of 
voluntariness.205  

Established categories 

3.9 Other common law exceptions within the well established categories 
referred to in Myers v Director of Public Prosecutions206 are: 

• declarations against interest;  

• declarations in the course of duty; 

• declarations as to public or general rights; 

• declarations as to pedigree; 

• dying declarations; 

• post-testamentary declarations of testators concerning the contents of 
their wills; 

• statements of testators in family provision proceedings;207 and  

• statements in public documents. 
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3.10 These exceptions share the features of inherent trustworthiness and 
being the best, if not the only, available evidence.  However, the conditions of 
admissibility are technical and operate with fine distinctions.208  

Res gestae209 

3.11 The res gestae doctrine is an inclusionary doctrine that operates to 
include otherwise inadmissible evidence.  The rule extends beyond hearsay.210  
However, for the purposes of this chapter, where the conditions of the doctrine 
are satisfied, hearsay statements become admissible as truth of the facts 
asserted in the statement.211  The doctrine is said to apply to the following types 
of statements: 

• statements contemporaneous with and forming part of an event in issue; 

• statements as to one’s contemporaneous state of mind or emotion; and  

• statements as to one’s contemporaneous physical sensation. 

3.12 The justification for this exception to the hearsay rule is that the 
spontaneity or contemporaneity of assertions forming part of the res gestae is 
said to tend to exclude the possibility of concoction or distortion.212 

3.13 In relation to statements forming part of the event, there has been 
some contention as to whether the test of admissibility is one of 
contemporaneity or spontaneity. 

3.14 In Vocisano v Vocisano,213 the focus was on strict contemporaneity.  
Barwick CJ commented that ‘[i]t is the contemporaneous involvement of the 
speaker at the time the statement is made with the occurrence which is 
identified as the res which founds admissibility’.214 

3.15 A less strict approach has been taken in the United Kingdom, where 
hearsay statements will be admitted as part of the res gestae where there are 
‘such conditions (always being those of approximate but not exact 

                                            
208

  For detailed conditions of admissibility see Heydon JD, Cross on Evidence (7th ed, 2004) [33001]–[33415]. 
209

  The common law doctrine of res gestae has to some extent been incorporated into the Evidence Act 1977 
(Qld) s 93B discussed at para 3.30–3.35 of this Report. 

210
  For example, to allow inadmissible character evidence: O’Leary v The King (1946) 73 CLR 566. 

211
  Walton v The Queen (1989) 166 CLR 283, 304 (Wilson, Dawson and Toohey JJ). 

212
  Ibid. 

213
  (1974) 130 CLR 267. 

214
  Ibid 273. 
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contemporaneity) of involvement or pressure as to exclude the possibility of 
concoction or distortion’.215 

3.16 The uncertainty as to the appropriate test to be applied in Australia was 
not resolved in Walton v The Queen,216 with Mason CJ favouring the English 
approach whilst Wilson, Dawson and Toohey JJ considered that the 
unlikelihood of concoction was not sufficient of itself to render a hearsay 
statement admissible.217  Notwithstanding the apparent inconsistency in these 
approaches, Brennan J in Pollitt v The Queen218 concluded that:219 

Walton stands as a recent decision of this Court affirming, at least by a majority, 
the conditions of admissibility of res gestae evidence stated by Lord Wilberforce 
in Ratten, namely, approximate if not exact contemporaneity with the res gestae 
and assurance of non-concoction arising from the spontaneity of the statement 
or the involvement of the maker in the events of the res gestae. 

3.17 In relation to statements made by a person out of court concerning his 
or her physical sensations, the test of admissibility is one of making the 
statement ‘at that time or soon afterwards’.220  In Ramsay v Watson,221 the High 
Court noted that the doctrine would make statements as to one’s present 
sensations admissible as evidence that those symptoms had in fact existed:222 

This makes all statements made to an expert witness admissible if they are the 
foundation, or part of the foundation, of the expert opinion to which he testifies; 
but, except they be admissible under the first rule, such statements are not 
evidence of the existence in fact of past sensations, experiences and symptoms 
of the patient. 

‘Reliable evidence’ and telephone exception 

3.18 General comments made by Mason CJ in Walton v The Queen 
suggested the development of a new exception based on a statement’s 
reliability.  This exception would apply to implied assertions, where there is less 
likelihood of concoction, and, in very rare cases, to express assertions.223  
Deane J favoured a flexible approach to hearsay that would not ‘confound 
justice or common sense or produce the consequence that the law was 
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  Ratten v The Queen [1972] AC 378, 391 (Lord Wilberforce). 
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  (1989) 166 CLR 283. 
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  Ibid 304. 
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  (1992) 174 CLR 558. 
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  Ibid 582–3. 
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  Wills on Evidence (3rd ed, 1938) 209, cited in Ramsay v Watson (1961) 108 CLR 642, 647. 
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  Ramsay v Watson (1961) 108 CLR 642. 
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  Ibid 649. 
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  (1989) 166 CLR 283, 293–4. 
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unattuned to the circumstances of the society which it exists to serve’.224  This 
approach would allow, as an exception to hearsay, a contemporaneous 
statement of identification made by one party to a telephone conversation 
during or immediately before or after the call.225  Subsequent cases have not 
supported a general exception based on ‘sufficient reliability’,226 although a 
telephone identification exception seems to have general acceptance.227 

QUEENSLAND STATUTORY EXCEPTIONS 

Books of account228 

3.19 ‘Document’ is broadly defined in the Evidence Act 1977 (Qld) as 
including not only a document in writing, but books, maps, photographs, labels, 
discs, tapes or other devices (not being visual images), films, negatives, tapes 
or other devices in which visual images are embodied, and any other record of 
information whatever.229 

3.20 The main provisions that allow statements in documents to be 
admissible as an exception to the hearsay rule are: 

• section 84 – books of account; 

• section 92 – admissibility of documentary evidence in civil proceedings; 

• section 93 – admissibility of documentary evidence in criminal 
proceedings; and 

• section 93A – statement made before proceedings by child or 
intellectually impaired person. 

3.21 Section 84 of the Evidence Act 1977 (Qld) provides: 

84 Entries in book of account to be evidence 

Subject to this division, in all proceedings— 

(a) an entry in a book of account shall be evidence of the matters 
transactions and accounts therein recorded; and 
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  Ibid 308. 
225

  Ibid. 
226

  It was expressly rejected by Brennan CJ in Bannon v The Queen (1995) 185 CLR 1, 7–8. 
227

  Pollitt v The Queen (1992) 174 CLR 558. 
228

  For a general discussion, see Wilson IA, ‘Documentary Hearsay: The Scope of the Queensland Evidence Act’ 
(1985) 1 Queensland Institute of Technology Law Journal 111. 

229
  Evidence Act 1977 (Qld) s 3, Schedule 3, Dictionary. 
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(b) a copy of an entry in a book of account shall be evidence of the entry 
and of the matters transactions and accounts therein recorded.  

3.22 Section 84 facilitates proof by a party to proceedings or a third party of 
matters contained in a book of account.  ‘Book of account’ is defined in section 
83 to include: 

any document used in the ordinary course of any undertaking to record the 
financial transactions of the undertaking or to record anything acquired or 
otherwise dealt with by, produced in, held for or on behalf of, or taken or lost 
from the undertaking and any particulars relating to such things. 

Documentary evidence: civil proceedings 

3.23 Section 92 of the Evidence Act 1977 (Qld) relates to the admissibility in 
any proceeding other than a criminal proceeding of a statement contained in a 
document.230 

                                            
230

  Section 92 of the Evidence Act 1977 (Qld) provides: 

92 Admissibility of documentary evidence as to facts in issue 
(1) In any proceeding (not being a criminal proceeding) where direct oral evidence 

of a fact would be admissible, any statement contained in a document and 
tending to establish that fact shall, subject to this part, be admissible as 
evidence of that fact if— 
(a) the maker of the statement had personal knowledge of the matters 

dealt with by the statement, and is called as a witness in the 
proceeding; or 

(b) the document is or forms part of a record relating to any undertaking 
and made in the course of that undertaking from information supplied 
(whether directly or indirectly) by persons who had, or may 
reasonably be supposed to have had, personal knowledge of the 
matters dealt with in the information they supplied, and the person 
who supplied the information recorded in the statement in question is 
called as a witness in the proceeding. 

(2) The condition in subsection (1) that the maker of the statement or the person 
who supplied the information, as the case may be, be called as a witness need 
not be satisfied where— 
(a) the maker or supplier is dead, or unfit by reason of bodily or mental 

condition to attend as a witness; or 
(b) the maker or supplier is out of the State and it is not reasonably 

practicable to secure the attendance of the maker or supplier; or 
(c) the maker or supplier cannot with reasonable diligence be found or 

identified; or 
(d) it cannot reasonably be supposed (having regard to the time which 

has elapsed since the maker or supplier made the statement, or 
supplied the information, and to all the circumstances) that the maker 
or supplier would have any recollection of the matters dealt with by 
the statement the maker made or in the information the supplier 
supplied; or 

(e) no party to the proceeding who would have the right to cross-
examine the maker or supplier requires the maker or supplier being 
called as a witness; or 

(f) at any stage of the proceeding it appears to the court that, having 
regard to all the circumstances of the case, undue delay or expense 
would be caused by calling the maker or supplier as a witness. 

(3) The court may act on hearsay evidence for the purpose of deciding any of the 
matters mentioned in subsection (2)(a), (b), (c), (d) or (f). 
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3.24 Where the conditions of section 92 are satisfied, the statement is 
admissible for the truth of its contents as an exception to the hearsay rule.  The 
two separate grounds for admissibility of statements in documents under 
section 92 are, first, where the maker of the statement has personal knowledge 
of the matters and, secondly, where the document forms part of a record 
relating to an undertaking and was made in the course of that undertaking from 
information supplied by a person who had personal knowledge of the 
matters.231 

3.25 In both cases, the person who had the personal knowledge is required 
to be called as a witness in the proceeding unless one of the factors set out in 
subsection (2) applies. 

Documentary hearsay: criminal proceedings 

3.26 Section 93 of the Evidence Act 1977 (Qld) relates to the admissibility of 
documentary evidence in criminal proceedings, and is more restrictive than 
section 92.232 

                                                                                                                                
(4) For the purposes of this part, a statement contained in a document is made by 

a person if— 
(a) it was written, made, dictated or otherwise produced by the person; 

or 
(b) it was recorded with the person’s knowledge; or 
(c) it was recorded in the course of and ancillary to a proceeding; or 
(d) it was recognised by the person as the person’s statement by 

signing, initialling or otherwise in writing. 
231

  Evidence Act 1977 (Qld) s 92(1)(a), (b). 
232

  Section 93 of the Evidence Act 1977 (Qld) provides: 

93 Admissibility of documentary evidence as to facts in issue in criminal 
proceedings 

(1) In any criminal proceeding where direct oral evidence of a fact would be 
admissible, any statement contained in a document and tending to establish 
that fact shall, subject to this part, be admissible as evidence of that fact if— 
(a) the document is or forms part of a record relating to any trade or 

business and made in the course of that trade or business from 
information supplied (whether directly or indirectly) by persons who 
had, or may reasonably be supposed to have had, personal 
knowledge of the matters dealt with in the information they supplied; 
and 

(b) the person who supplied the information recorded in the statement in 
question— 
(i) is dead, or unfit by reason of the person’s bodily or mental 

condition to attend as a witness; or 
(ii) is out of the State and it is not reasonably practicable to 

secure the person’s attendance; or 
(iii) cannot with reasonable diligence be found or identified; or 
(iv) cannot reasonably be supposed (having regard to the time 

which has lapsed since the person supplied the 
information and to all the circumstances) to have any 
recollection of the matters dealt with in the information the 
person supplied. 
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3.27 A statement in a document will become admissible only if it forms part 
of a record relating to any trade or business, and was made in the course of that 
trade or business from information supplied by a person who had personal 
knowledge of the matters.  However, there is no prima facie requirement to call 
the person with personal knowledge.  In fact, the statement is not admissible 
unless the person who supplied the information is not available for one of the 
reasons listed in section 93(1)(b).  As compared with section 92, the record 
must relate to a trade or business rather than to an undertaking.  The grounds 
of unavailability are also narrower than those under section 92. 

Statements by child or intellectually impaired person 

3.28 Section 93A of the Evidence Act 1977 (Qld) allows a statement 
contained in a document to be admissible as an exception to the hearsay rule 
where the maker of the statement: 

• is a child or an intellectually impaired person; and 

• had personal knowledge of the matters in the statement; and  

• is available to give evidence in the proceeding.233 

                                                                                                                                
(2) In this section— 

“business” includes any public transport, public utility or similar undertaking 
carried on in Queensland or elsewhere by the Crown (in right of the State of 
Queensland or any other right) or a statutory body. 

233
  Section 93A of the Evidence Act 1977 (Qld) provides: 

93A Statement made before proceeding by child or intellectually impaired 
person 

(1) In any proceeding where direct oral evidence of a fact would be admissible, 
any statement tending to establish that fact, contained in a document, shall, 
subject to this part, be admissible as evidence of that fact if— 
(a) the maker of the statement was a child or an intellectually impaired 

person at the time of making the statement and had personal 
knowledge of the matters dealt with by the statement; and 

(b) the child or intellectually impaired person is available to give 
evidence in the proceeding. 

(2) Where a statement made by a child or intellectually impaired person is 
admissible as evidence of a fact pursuant to subsection (1), a statement made 
to the child or intellectually impaired person by any other person— 
(a) that is also contained in the document containing the statement of 

the child or intellectually impaired person; and 
(b) in response to which the statement of the child or intellectually 

impaired person was made;  
shall, subject to this part, be admissible as evidence if that other person is 
available to give evidence. 

(3) Where the statement of a person is admitted as evidence in any proceeding 
pursuant to subsection (1) or (2), the party tendering the statement shall, if 
required to do so by any other party to the proceeding, call as a witness the 
person whose statement is so admitted and the person who recorded the 
statement.  
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3.29 Section 93A applies to both civil and criminal proceedings.  The section 
was intended ‘to avoid the difficulties inherent in extracting cogent evidence 
from young witnesses in court’.234  A further requirement that the statement 
must be made soon after the occurrence of the fact to a person investigating the 
matter was removed in 2003.235 

                                                                                                                                
(3A) For a committal proceeding for a relevant offence, subsections (1)(b) and (3) 

do not apply to the person who made the statement if the person is an affected 
child. 

(4) In the application of subsection (3) to a criminal proceeding— 
“party” means the prosecution or the person charged in the proceeding. 

(5) In this section— 
“affected child” see section 21AC. 
“child” means— 
(a) a child who is under 16 years; or 
(b) a child who is 16 or 17 years and who is a special witness. 
“relevant offence” see section 21AC. 

234
  R v Morris; Ex parte Attorney-General [1996] 2 Qd R 68, 74 (Dowsett J). 

235
  Evidence (Protection of Children) Amendment Act 2003 (Qld) s 63. 
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Representations in criminal proceedings if maker is unavailable 

3.30 Section 93B of the Evidence Act 1977 (Qld) allows representations 
(written or oral, non-verbal, express or implied and intended or unintended) to 
be admitted where the maker had personal knowledge of the asserted fact and 
is unavailable to give evidence about the fact because he or she is dead or 
mentally or physically incapable of giving the evidence.236 

3.31 The section applies only to prescribed criminal proceedings.237 

                                            
236

  Section 93B of the Evidence Act 1977 (Qld) provides: 

93B Admissibility of representation in prescribed criminal proceedings if 
person who made it is unavailable 

(1) This section applies in a prescribed criminal proceeding if a person with 
personal knowledge of an asserted fact— 
(a) made a representation about the asserted fact; and 
(b) is unavailable to give evidence about the asserted fact because the 

person is dead or mentally or physically incapable of giving the 
evidence. 

(2) The hearsay rule does not apply to evidence of the representation given by a 
person who saw, heard or otherwise perceived the representation, if the 
representation was— 
(a) made when or shortly after the asserted fact happened and in 

circumstances making it unlikely the representation is a fabrication; 
or 

(b) made in circumstances making it highly probable the representation 
is reliable; or 

(c) at the time it was made, against the interests of the person who 
made it. 

(3) If evidence given by a person of a representation about a matter has been 
adduced by a party and has been admitted under subsection (2), the hearsay 
rule does not apply to the following evidence adduced by another party to the 
proceeding— 
(a) evidence of the representation given by another person who saw, 

heard or otherwise perceived the representation; 
(b) evidence of another representation about the matter given by a 

person who saw, heard or otherwise perceived the other 
representation. 

(4) To avoid any doubt, it is declared that subsections (2) and (3) only provide 
exceptions to the hearsay rule for particular evidence and do not otherwise 
affect the admissibility of the evidence.  

(5) In this section— 
“prescribed criminal proceeding” means a criminal proceeding against a 
person for an offence defined in the Criminal Code, chapters 28 to 32. 
“representation” includes— 
(a) an express or implied representation, whether oral or written; and 
(b) a representation to be inferred from conduct; and 
(c) a representation not intended by the person making it to be 

communicated to or seen by another person; and 
(d) a representation that for any reason is not communicated.  [note 

omitted] 
237

  Criminal Code, chapters 28 (homicide, suicide, concealment of birth), 29 (offences endangering life or health), 
30 (assaults), 32 (rape and sexual assaults): Evidence Act 1977 (Qld) s 93B(5) (definition of ‘prescribed 
criminal proceeding’). 
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3.32 Such representations will be admitted as an exception to hearsay in 
three situations.  First, a representation will be admitted if it was made either at 
the time, or shortly after, the asserted fact happened and in circumstances 
making it unlikely that the representation is a fabrication.238  This appears to 
reflect the broad view of the res gestae doctrine as expressed in Ratten v The 
Queen,239 approved by Mason CJ in Walton v The Queen,240 and which 
appears to be the test currently applied in Australia.241 

3.33 Secondly, a representation will be admitted under this section if it was 
made in circumstances making it highly probable that the representation is 
reliable.242  Again, this appears to be consistent with Mason CJ’s view in Walton 
v The Queen243 that a judge should have a discretion to admit hearsay evidence 
where the possibility of concoction is unlikely. 

3.34 Thirdly, a representation will be admitted if it was against the interests 
of the maker at the time the representation was made.244  Declarations against 
interest are one of the established common law categories of exception to the 
hearsay rule.  However, at common law, the inquiry is limited to the maker’s 
pecuniary interest, thereby excluding, for example, third party confessions.245  
No such limitation appears in section 93B(2)(c). 

3.35 As noted by Forbes, section 93B is a significant departure from the 
original policy of the Act, which did not even allow oral hearsay in civil cases.246  
It is clear from the explanatory notes to the amendment that inserted section 
93B into the Evidence Act 1977 (Qld)247 that it is based ‘to an extent’ on section 
65 of the uniform Evidence Acts.248 

3.36 It should also be noted that section 93C requires that, where requested 
by a party, a judicial warning is to be given as to the dangers of relying on 
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  Bannon v The Queen (1995) 185 CLR 1. 
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  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [93B.1]. 
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  Criminal Law Amendment Act 2000 (Qld) s 50. 
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  Explanatory notes, Criminal Law Amendment Bill (2000) 14–15. 
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hearsay evidence.  No particular form of words is prescribed, although the 
matters in section 93C(2) should be addressed.249  

Ancillary provisions 

3.37 There are also a number of provisions in Part 6 of the Evidence Act 
1977 (Qld) that are aimed at ensuring fairness to the other party to a proceeding 
in which documentary evidence is sought to be tendered. 

3.38 Section 94 allows both evidence going to the credit of the maker and 
evidence of a prior inconsistent statement of the maker, to be admitted, 
provided the evidence would have been admissible if the maker had been 
called as a witness.  Matters that may be proved include those matters that 
could have been proved if the witness had denied the matter in cross-
examination.250 

3.39 Section 98 gives the court a discretion to reject any statement that 
would otherwise be admissible if, for any reason, it appears to the court to be 
‘inexpedient in the interests of justice’ to admit the statement.251 

3.40 There are, however, no notice requirements in relation to the proposed 
use of documentary hearsay.  

Evidence of affected children and special witnesses 

3.41 The Evidence (Protection of Children) Amendment Act 2003 introduced 
new procedures for the taking of evidence of affected children and special 
witnesses.252  An ‘affected child’ is a child who is a witness in a civil or criminal 
proceeding arising out of an offence of a sexual nature or an offence involving 
violence where the witness is in a prescribed relationship with the defendant.253  
Under the new provisions, an affected child’s evidence may be pre-recorded 
and the recording tendered in the proceeding, in which case, the recording is 
admissible as if it were given orally in the proceeding.254 

                                            
249

  See TJF v The Queen (2001) 120 A Crim R 209.  For an appropriate warning, see Queensland Supreme and 
District Courts Benchbook (Feb 2004), No 58, Caution in Using Hearsay – s 93C(2) Evidence Act 1977 
<http://www.courts.qld.gov.au/practice/Benchbook%20pdf/60Caution%20in%20using%20hearsay%20No%20
60.pdf> (accessed 27 September 2005). 

250
  This is a reference to the rule that allows proof of certain collateral matters as an exception to the finality 

principle.  See Goldsmith v Sandilands (2002) 190 ALR 370.  
251

  This discretion to exclude is in addition to the court’s general discretion to reject evidence in criminal 
proceedings, which is contained in the Evidence Act 1977 (Qld) s 130, and the common law discretions to 
exclude based on either fairness or public policy. 

252
  These amendments implemented many of the recommendations of the Queensland Law Reform Commission 

in Chapter 9 of its Report, The Receipt of Evidence by Queensland Courts: The Evidence of Children (R 55 
Part 2, 2000).  See the discussion in Chapter 2 of this Report. 
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  Evidence Act 1977 (Qld) s 21AC. 
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  Evidence Act 1977 (Qld) ss 21AK, 21AM. 
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3.42 Section 21A(1)(e) of the Evidence Act 1977 (Qld) allows the court to 
order that a video-taped recording of a ‘special witness’255 be viewed and heard 
in the proceeding instead of the witness’s direct testimony.  That video 
recording, unless the court otherwise orders, is admissible in any rehearing, 
retrial or appeal.256 

3.43 In determining whether a person is a special witness, the definition of 
‘relevant matter’ requires the court to consider the witness’s age, education, 
level of understanding, cultural background, relationship to any party to the 
proceeding, the nature of the subject-matter of the evidence, or another matter 
the court considers relevant.257 

3.44 Under section 21AM(1)(b), pre-recorded evidence is admissible at any 
retrial of the proceeding, in another proceeding arising out of the same set of 
circumstances, or in a civil proceeding arising from the commission of the 
offence, unless the court orders otherwise.  This provision is clearly directed at 
the general principles set out in section 9E for dealing with a child witness, 
particularly the statement in section 9E(2)(b) that measures should be taken to 
limit, to the greatest possible extent, the distress or trauma suffered by the child 
when giving evidence. 

                                            
255

  The term ‘special witness’ is defined in s 21A of the Evidence Act 1977 (Qld) as follows: 

“special witness” means— 
(a) a child under 16 years; or  
(b) a person who, in the court’s opinion— 

(i) would, as a result of a mental, intellectual or physical impairment or a 
relevant matter, be likely to be disadvantaged as a witness; or 

(ii) would be likely to suffer severe emotional trauma; or 
(iii) would be likely to be so intimidated as to be disadvantaged as a 

witness; 
if required to give evidence in accordance with the usual rules and practice of 
the court 

256
  Evidence Act 1977 (Qld) s 21A(6). 

257
  Evidence Act 1977 (Qld) s 21A. 
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Previous statements as an exception to hearsay 

3.45 Section 101 of the Evidence Act 1977 (Qld)258 allows a number of 
statements that are admissible for a non-hearsay purpose under either the Act 
or at common law to be admitted for a hearsay purpose.259  For the purposes of 
this Report, evidence is admitted for a ‘hearsay purpose’ where it is admitted as 
proof of the truth of the facts that it asserts.  Evidence is admitted for a ‘non-
hearsay purpose’ where it is relevant to, and is admitted for, a purpose other 
than proof of the truth of the facts that it asserts. 

3.46 Under section 101(1)(a), a prior inconsistent statement made by a 
witness who has been declared hostile under section 17, or a witness being 
cross-examined under sections 18 or 19, is admissible for a hearsay purpose.  
At common law, proof of the making of a prior inconsistent statement only went 
to the credibility of the witness.260 

3.47 Under section 101(1)(b), a prior consistent statement that is admitted 
for the purpose of rebutting a suggestion of fabrication will be admissible not 
only for credit,261 but also for a hearsay purpose. 

                                            
258

  Section 101 of the Evidence Act 1977 (Qld) provides: 

101 Witness’s previous statement, if proved, to be evidence of facts stated 
(1) Where in any proceeding— 

(a) a previous inconsistent or contradictory statement made by a person 
called as a witness in that proceeding is proved by virtue of section 
17, 18 or 19; or 

(b) a previous statement made by a person called as aforesaid is proved 
for the purpose of rebutting a suggestion that the person’s evidence 
has been fabricated; 

that statement shall be admissible as evidence of any fact stated therein of 
which direct oral evidence by the person would be admissible. 

(2) Subsection (1) shall apply to any statement or information proved by virtue of 
section 94(1)(b) as it applies to a previous inconsistent or contradictory 
statement made by a person called as a witness which is proved as mentioned 
in subsection (1)(a). 

(3) Nothing in this part shall affect any of the rules of law relating to the 
circumstances in which, where a person called as a witness in any proceeding 
is cross-examined on a document used by the person to refresh the person’s 
memory, that document may be made evidence in that proceeding, and where 
a document or any part of a document is received in evidence in any such 
proceeding by virtue of any such rule of law, any statement made in that 
document or part by the person using the document to refresh the person’s 
memory shall by virtue of this subsection be admissible as evidence of any fact 
stated therein of which direct oral evidence by the person would be admissible.  
[note omitted] 

259
  Wilson I, ‘The Admissibility of Hearsay Statements under Part VI of the Evidence Act 1977–80 (Qld)’ (1989) 5 

Queensland University of Technology Law Journal 97; Harris W, ‘Examination of Witnesses under the 
Commonwealth Evidence Act 1995’ (1996) 26 Queensland Law Society Journal 269, 272, 273, 275. 

260
  Driscoll v The Queen (1977) 137 CLR 517, 535 (Gibbs J). 

261
  The Nominal Defendant v Clements (1960) 104 CLR 476; Eaton v Nominal Defendant (Qld) (Unreported, 

Queensland Court of Appeal, Pincus JA and Thomas and Williams JJ, 3 October 1995).  See also Harris W, 
‘The Admissibility of Prior Consistent Statements – recent cases on recent complaint, recent invention and res 
gestae’ (1996) 17 Queensland Lawyer 51, 51–2. 
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3.48 Under section 101(2), a prior inconsistent statement admitted under 
section 94 to rebut documentary hearsay tendered under sections 84, 92, 93 or 
93A, is similarly admissible as evidence of the truth of its contents. 

3.49 Finally, section 101(3) ensures that nothing in Part 6 of the Act affects 
the common law rules that enable a document that is tendered in consequence 
of the cross-examination of a witness who has used the document to refresh his 
or her memory to be tendered for a hearsay purpose.  Documents used to 
refresh memory do not, as a matter of course, go into evidence although in 
certain circumstances such a document may be tendered.262 

3.50 Section 102 provides guidance as to what weight should be attached to 
previous statements admitted as evidence of their facts under section 101.263  In 
criminal cases, it will usually be necessary for the trial judge to give careful 
instructions to a jury as to the weight to be given to that evidence.264 

EXCEPTIONS UNDER THE UNIFORM EVIDENCE ACTS 

3.51 The exceptions to the hearsay rule set out in Part 3.2 of the uniform 
Evidence Acts distinguish between first-hand hearsay and more remote 
hearsay.265 

3.52 Division 2 deals with first-hand hearsay exceptions of four types: 

• civil proceedings where the maker is unavailable (section 63); 

• civil proceedings where the maker is available (section 64); 

• criminal proceedings where the maker is unavailable (section 65); and 

• criminal proceedings where the maker is available (section 66). 
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  R v McGregor [1984] 1 Qd R 256; Re Foggo; Ex parte Attorney-General [1989] 2 Qd R 49; Forbes JRS, 
Evidence Law in Queensland (5th ed, 2004) [101.9]–[101.11]. 

263
  Section 102 of the Evidence Act 1977 (Qld) provides: 

102 Weight to be attached to evidence 
In estimating the weight (if any) to be attached to a statement rendered admissible as 
evidence by this part, regard shall be had to all the circumstances from which an 
inference can reasonably be drawn as to the accuracy or otherwise of the statement, 
including— 
(a) the question whether or not the statement was made, or the information 

recorded in it was supplied, contemporaneously with the occurrence or 
existence of the facts to which the statement or information relates; and 

(b) the question whether or not the maker of the statement, or the supplier of the 
information recorded in it, had any incentive to conceal or misrepresent the 
facts. 

264
  Morris v The Queen (1987) 163 CLR 454, 469 (Deane, Toohey and Gaudron JJ). 

265
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3.53 The policy underlying the exceptions to hearsay in the uniform 
Evidence Acts is that the ‘best evidence available’ to a party should be 
received.266  To minimise wrongful convictions in criminal cases, further 
guarantees of trustworthiness should be required, particularly when the maker 
is unavailable.267  A party intending to produce hearsay evidence under sections 
63, 64 or 65 must give reasonable notice to the other party.268 

3.54 Division 3 provides other exceptions to the hearsay rule in relation to 
more remote hearsay. 

3.55 The ALRC considered that ‘[t]he view should be taken that secondhand 
hearsay is generally so unreliable that it should be inadmissible except where 
some guarantees of reliability can be shown together with a need for its 
admissibility’.269  The exceptions in Division 3 reflect this approach.270 

3.56 The exceptions contained in Part 3.2 of the uniform Evidence Acts are 
subject to the court’s general discretion under sections 135–138 to exclude or 
limit the use of evidence, and to exclude prejudicial or illegally obtained 
evidence.  The exceptions are also subject to the requirement under section 
165 that the trial judge, if requested, is to warn the jury regarding hearsay 
evidence.271 

ISSUES FOR CONSIDERATION 

3.57 Chapter 5 of the Issues Paper raised a number of questions for 
discussion in relation to the hearsay rule and its exceptions in the uniform 
Evidence Acts.  After receiving submissions on those questions, the ALRC 
proposed a number of amendments to the uniform Evidence Acts in its 
Discussion Paper.  In some instances, the Discussion Paper raised further 
questions for discussion.  In relation to some of the questions raised in the 
Issues Paper, the ALRC concluded that no change or further discussion was 
necessary. 

3.58 The proposals made and questions posed in the Discussion Paper 
relate to: 

• unintended assertions; 
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• evidence relating to a non-hearsay purpose; 

• civil proceedings where the maker of the statement is available; 

• criminal proceedings where the maker of the statement is unavailable; 

• representations made ‘fresh in the memory’; 

• business records; 

• contemporaneous statements about a person’s health etc; 

• interlocutory proceedings; 

• children’s evidence; and 

• notice in civil proceedings when hearsay evidence is to be adduced. 

3.59 Each of these proposals for change and further questions will be 
discussed in light of Queensland’s current position. 

UNINTENDED AND IMPLIED ASSERTIONS 

Previous representations containing implied assertions 

3.60 The first question on hearsay raised by the ALRC in its Issues Paper 
related to the application of section 59 of the uniform Evidence Acts to implied 
assertions:272 

Are concerns raised by the application of s 59 of the uniform Evidence Acts to 
previous representations containing implied assertions?  Should any concerns 
be addressed through amendment of the uniform Evidence Acts, for example, 
to clarify the meaning of ‘intended’ in relation to implied assertions? 

3.61 Section 59 of the uniform Evidence Acts provides: 

59 The hearsay rule—exclusion of hearsay evidence 

(1) Evidence of a previous representation made by a person is not 
admissible to prove the existence of a fact that the person intended to 
assert by the representation. 

(2) Such a fact is in this Part referred to as an asserted fact. 
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(3) Subsection (1) does not apply to evidence of a representation 
contained in a certificate or other document given or made under 
regulations made under an Act other than this Act to the extent to which 
the regulations provide that the certificate or other document has 
evidentiary effect.  [note omitted] 

3.62 In Walton v The Queen,273 Mason CJ defined an implied assertion as 
‘one which can be inferred or implied from a statement or from conduct, and will 
generally not be deliberately intended by the author’.274 

3.63 Prior to Walton v The Queen, the position in relation to implied 
assertions was unclear with many cases offering inconsistent and irreconcilable 
approaches.275  Conduct raises a particular difficulty since most actions contain 
an implied assertion of some sort on the part of the actor and if all conduct that 
involves an assertion is treated as hearsay, the available evidence in many 
cases would be ‘seriously depleted’.276  However, the High Court concluded that 
the hearsay rule applies to both express and implied assertions. 

3.64 As discussed above, Mason CJ advocated a less rigorous application 
of the hearsay rule to implied assertions where there is less likelihood of 
concoction.277 

3.65 Section 59 of uniform Evidence Acts resolves this issue by excluding 
unintended assertions from the hearsay rule.  In the ALRC’s view:278 

If the implied assertion is unintended, then it is unlikely that there was any 
deliberate attempt to mislead. 

3.66 It should be noted that the definition of ‘representation’ in the uniform 
Evidence Acts includes both express and implied representations.279  This 
suggests a recognition that implied assertions may sometimes include intended 
assertions. 

3.67 The admissibility of unintended assertions can be further controlled by 
the use of the general discretions contained in the uniform Evidence Acts to 
exclude or limit the use of evidence.280  For example, under section 135, the 
court may exclude evidence if its probative value is substantially outweighed by 
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the danger that the evidence might be unfairly prejudicial to a party, be 
misleading or confusing, or cause or result in undue waste of time. 

3.68 It would cause considerable practical difficulties if unintended implied 
assertions were not excluded from the hearsay rule.  In the ALRC’s view:281 

The result of including unintended implied assertions in the definition may, 
therefore, be that the hearsay proposal would embrace evidence of relevant 
acts, however detailed and complicated they may be, because it is sought to 
tender such evidence to prove, inter alia, the intent or state of mind of a 
relevant person.  … trials could be seriously disrupted and much evidence 
excluded. 

3.69 In the United Kingdom, the concept of hearsay also relies on a person’s 
intention in making the representation.282 

The ALRC’s proposal 

3.70 In its Discussion Paper, the ALRC expressed the view that no case has 
been made for revisiting the policy basis of section 59.  Accordingly, it did not 
propose any amendment to the policy of that section with respect to unintended 
assertions.283 

The QLRC’s view 

3.71 In Queensland, there has been no further development of the 
distinction between intended and unintended assertions in the application of the 
hearsay rule.  Statutory exceptions contained in the Evidence Act 1977 (Qld), 
such as section 93B,284 assume the existence of the hearsay rule as stated at 
common law (and as applied in Queensland), although section 93B, through the 
introduction of exceptions for certain prescribed offences, reflects a more 
flexible approach to the hearsay rule. 
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3.72 Section 59 of the uniform Evidence Acts has clarified the status of 
implied assertions.  However, it represents a significant change from the 
existing common law. 

3-1 The QLRC is of the view that: 

 (a) in relation to implied assertions, section 59 of the uniform 
Evidence Acts represents a significant change from the 
current operation of the hearsay rule in Queensland; 

 (b) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts; 

 (c) section 59 of the uniform Evidence Acts has the advantage of 
clarifying the status of implied assertions. 

3-2 In relation to implied assertions, the QLRC supports the ALRC’s 
view that there is no case for revisiting the policy of section 59 of 
the uniform Evidence Acts or for amendment. 

Intention of the person who made the implied assertion 

3.73 In its Issues Paper, the ALRC posed the following question in relation 
to implied assertions:285 

Should the application of the uniform Evidence Acts to implied assertions be 
dependent upon the determination of the intention of a person who is, by 
definition, not before the court? 

3.74 Although the ALRC did not consider that there was any case for 
revisiting the policy basis of section 59 and its focus on intended assertions, it 
did consider whether intention should be assessed subjectively or objectively. 

3.75 A wide approach to the meaning of ‘intended’ was suggested by 
Spigelman CJ in R v Hannes:286 

an implied assertion of a fact necessarily assumed in an intended express 
assertion, may be said to be “contained” within that intention.  For much the 
same reasons, it is often said that a person intends the natural consequences 
of his or her acts. 
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3.76 In his Honour’s view, it was arguable that an ‘intended’ assertion may 
go beyond the fact the asserter subjectively adverted to and ‘may encompass 
any fact which is a necessary assumption underlying the fact’.287 

3.77 The ALRC referred in its Discussion Paper to rule 801 of the Federal 
Rules of Evidence (US),288 which influenced the drafting of section 59 of the 
uniform Evidence Acts.289  In the United States, it has been held that the 
hearsay rule does not apply to representations that are ‘merely incidental and 
not intentional’.290 

3.78 Odgers suggests that the concern expressed by Spigelman CJ in R v 
Hannes ‘is somewhat misplaced, given that the burden of proof will be on the 
party arguing for admission of the evidence to satisfy the court, on the balance 
of probabilities, that the representation was not intended to assert the existence 
of a fact’.291 

3.79 In the ALRC’s view, adopting a wide interpretation of ‘intended’ would 
give rise to considerable practical difficulties since there are many necessary 
assumptions of fact underlying any representation, whether it be oral, written or 
one inferred from conduct.292 

The ALRC’s proposal 

3.80 In its Discussion Paper, the ALRC tentatively concluded that the 
uniform Evidence Acts should provide expressly for an objective test of 
intention.293  It proposed:294 
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The uniform Evidence Acts should be amended to provide expressly that, for 
the purposes of s 59, in determining whether a person intended to assert the 
existence of facts contained in a previous representation, the test to be applied 
should be based on what a person in the position of the maker of the 
representation can reasonably be supposed to have intended; and the court 
may take into account the circumstances in which the representation was 
made. 

The QLRC’s view 

3.81 It would be advantageous to the application of section 59 of the uniform 
Evidence Acts to have certainty in relation to the meaning of intention. 

3.82 To adopt a wide approach to the meaning of intention would effectively 
remove any distinction between intended and unintended assertions.  This 
would potentially exclude many reliable statements from the court’s 
consideration.  An objective test would appear to offer the most practical 
solution.  

3-3 The QLRC is of the view that: 

 (a) there should be certainty as to the meaning of intention in 
section 59 of the uniform Evidence Acts; 

 (b) an ‘objective approach’ offers the most practical solution. 

3-4 The QLRC supports the ALRC’s proposal. 

EVIDENCE RELATED TO A NON-HEARSAY PURPOSE 

3.83 In its Issues Paper, the ALRC posed the following questions in relation 
to the operation of section 60 of the uniform Evidence Acts with respect to prior 
statements:295 

Are concerns raised by the operation of s 60 of the uniform Evidence Acts, for 
example, in relation to the admissibility and use of prior inconsistent statements 
or the factual basis of expert opinion evidence?  Is the general discretion to limit 
use of evidence in s 136 capable of addressing any such concerns?  Should 
any concerns be addressed through amendment of the uniform Evidence Acts 
and, if so, how? 

Should s 60 of the uniform Evidence Acts apply to second-hand hearsay 
evidence admitted for a non-hearsay purpose; or should its operation be limited 
to first-hand hearsay, as suggested by the decision of the High Court in Lee v 
The Queen?  Should the operation of s 60 in this regard be clarified or modified 
through amendment of the uniform Evidence Acts and, if so, how? 
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Purpose of section 60 

3.84 Section 60 of the uniform Evidence Acts provides: 

60 Exception: evidence relevant for a non-hearsay purpose 

The hearsay rule does not apply to evidence of a previous representation that is 
admitted because it is relevant for a purpose other than proof of the fact 
intended to be asserted by the representation. 

3.85 Section 60 overrides the principle at common law that evidence that is 
admissible for a non-hearsay purpose, for example as going to credit, cannot be 
used by the court for inadmissible hearsay purposes.  Where there is a jury, it 
must be instructed as to this distinction of permissible uses. 

3.86 The issue of multi-purpose statements most commonly arises in three 
circumstances: prior consistent statements, prior inconsistent statements and 
evidence by experts as to the basis of their opinions.296  The ALRC’s Interim 
Report cited criticism that the distinction is ‘artificial’, ‘mere verbal ritual’, ‘not 
easily appreciated by a jury’ and ‘choice Gobbledegook’.297  Section 60 was 
designed to avoid this. 

R v Lee 

3.87 However, the full impact of this section has been thrown into doubt by 
the decision in Lee v The Queen.298  In that case, the defendant was charged 
with assault with intent to rob.  The Crown sought to lead evidence of 
admissions made by the accused to a witness immediately after the alleged 
assault.  The witness signed a statement to the police to this effect but, at the 
trial, denied the accused made the statements.  The trial judge allowed the prior 
inconsistent statement to be proved in cross-examination. 

3.88 The Court of Criminal Appeal held that, under section 60, the statement 
that was admitted for a non-hearsay purpose was also admissible as evidence 
of truth of the matters asserted – that is, that the earlier statement was evidence 
that the accused had made the admissions and that the admissions were true. 

3.89 However, the High Court found that section 60, and its relationship with 
section 59, operates only to make intended assertions admissible as hearsay 
evidence.  The Court held that section 60 does not convert evidence of what 
was said out-of-court into evidence of a fact that the person did not intend to 
assert.299 
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3.90 In Lee v The Queen, the assertion intended to be made by the witness 
was that the accused had made some statements (admissions) to him, not that 
the admission was true.  The High Court held that the statement containing the 
admission was not admissible to prove the facts within it under section 60; nor 
was it admissible as an admission under section 85.  The trial judge should 
have rejected those parts of the statement or given clear directions to the jury 
as to its permissible use. 

3.91 Cross on Evidence interprets Lee as confirming that:300 

Since s 60 is an exception to s 59 and s 59(1) prevents the admission of 
previous representations of a fact which the representor intended to assert, 
s 60 operates only on evidence of such representations; it does not convert 
evidence of what was said, out of court, into evidence of what the person 
speaking out of court did not intend to assert. 

3.92 The ALRC suggested that ‘[a]nother formulation is that Lee decided 
that s 60 excludes the hearsay rule only in respect of a representation that is 
relevant for a non-hearsay purpose because of the intended assertion of fact in 
the representation’.301 

Factual basis of expert opinion (the basis rule)302 

3.93 In its Issues Paper, the ALRC specifically raised the operation of 
section 60 in relation to proof of the factual basis of an expert’s opinion.  It is 
commonly said that, at common law, ‘the basis rule’ requires that the facts upon 
which an expert’s opinion is based must be identified and proved by admissible 
evidence.303  However, in its Interim Report, the ALRC expressed doubt that 
such a rule does in fact exist.304 

3.94 In Ramsay v Watson,305 the High Court held that statements made to a 
medical expert were admissible as the foundation of the expert opinion, but 
were not admissible as evidence of the existence of the matters stated:306 

Hearsay evidence does not become admissible to prove facts because the 
person who proposes to give it is a physician.  And, if the man whom the 
physician examined refuses to confirm in the witness box what he said in the 
consulting room, then the physician’s opinion may have little or no value, for 
part of the basis of it has gone. 
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3.95 Recent cases have interpreted Ramsay v Watson as supporting the 
existence of a basis rule that makes opinion evidence not merely of ‘little or no 
value’, but inadmissible where the factual basis of the opinion is not proved by 
admissible evidence.307  In Paric v John Holland (Constructions) Pty Ltd,308 it 
was stated that ‘[i]t is trite law that for an expert medical opinion to be of any 
value the facts upon which it is based must be proved by admissible 
evidence’.309  The strict basis rule has also received support in Queensland.310  

3.96 In Australian Securities and Investments Commission v Rich,311 it was 
suggested that ‘the basis rule has been transposed from the common law into 
the Evidence Act’ through the interpretation of section 79 of the uniform 
Evidence Acts.312  

3.97 Experts may base their opinions on: 

• facts observed by the expert; 

• facts related to the expert; and 

• facts drawn from the expert’s experience including views and assistance 
given by other experts in the field. 

3.98 The last two-mentioned categories give rise to hearsay issues.  The 
ALRC concluded in its Interim Report that it was an unsatisfactory application of 
the hearsay rule that hearsay evidence based on an expert’s accumulated 
knowledge was admissible, but facts related to an expert on which the opinion 
was based were inadmissible hearsay.313  This difficult distinction was sought to 
be removed by the application of section 60. 

3.99 It has been acknowledged that the effect of section 60 in relation to the 
factual basis of an expert opinion may be unfair and that section 136314 may be 
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used to limit the use of the evidence.315 

Section 101 Evidence Act 1977 (Qld) 

3.100 In Queensland, section 101 of the Evidence Act 1977 (Qld)316 has a 
similar effect to section 60 of the uniform Evidence Acts.  Section 101 allows 
facts contained in proven prior inconsistent statements, previous consistent 
statements and documents tendered consequent upon refreshing memory, to 
be admissible as proof of the truth of their contents. 

3.101 This provision is narrower than section 60 of the uniform Evidence 
Acts.  Facts on which an expert opinion is based are clearly not included in the 
matters that will become admissible in this way.  The common law rules 
continue to apply. 

3.102 Section 101 is also narrower than section 60 in that it effectively limits 
the statements that will be admissible to first-hand hearsay or exceptions to the 
hearsay rule under Queensland law.  This is because the wording of section 
101: 

• requires that the person who made the statement is called as a witness 
in the proceeding; and 

• direct oral evidence by the person of those facts would have been 
admissible. 

3.103 In Simon-Beecroft v The Proprietors “Top of the Mark” Building Units 
Plan No 3410,317 section 101(1)(a) was relied on to prove an admission.  The 
admission of the plaintiff husband was contained in an oral statement made by 
his wife to a witness.  The admission was proved as a prior inconsistent 
statement under section 18. 

3.104 In criminal cases, there may be more cause for a cautious approach.  
The High Court noted in Morris v The Queen:318 

Where the prosecution seeks to adduce such evidence from a prosecution 
witness, an issue may well arise as to whether the prejudicial nature of the 
statement does not outweigh its probative value, such that as a matter of 
judicial discretion it should be excluded ….  If however, such a statement is 
admitted, it will usually be necessary for the trial judge to give very careful and 
very precise instructions to a jury as to the weight the evidence should be 
given. 
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3.105 Despite some earlier suggestions to the contrary, it is clear that it is not 
improper for the Crown to call a witness who is known to be hostile with a view 
to tendering a prior inconsistent statement as an exception to hearsay under 
section 101.319 

The ALRC’s proposal 

3.106 In its Discussion Paper, the ALRC expressed the view that the uniform 
Evidence Acts should be amended to confirm that, notwithstanding the decision 
of the High Court of Australia in Lee v The Queen, section 60 ‘applies to first-
hand and more remote hearsay, subject only to the residual discretions to 
exclude or limit the use of evidence’.320  It proposed:321 

The uniform Evidence Acts should be amended to confirm that s 60 operates to 
permit evidence admitted for a non-hearsay purpose to be used to prove the 
truth of the facts asserted in the representation, whether or not the evidence is 
first-hand or more remote hearsay. 

3.107 No specific proposal was made in relation to the relationship between 
the basis rule for experts and section 60.  It is assumed that no change is 
proposed in that regard. 

The QLRC’s view 

3.108 In Queensland, the application of section 60 of the uniform Evidence 
Acts to all evidence admitted for a non-hearsay purpose is an issue that would 
require further consideration.  The extension of this principle to the factual basis 
of an expert’s opinion, in particular, involves a significant change in theory, if not 
in practice.322 

3.109 The proposal to make admissible as hearsay evidence first-hand or 
more remote hearsay would cover evidence admissible under section 101 of the 
Evidence Act 1977 (Qld), including admissions.  Potentially, it would allow 
hearsay that does not have the inherent trustworthiness found in the recognised 
exceptions to hearsay, to be admitted. 

3.110 Arguably this could be addressed through the general discretions to 
limit the use of or exclude evidence under sections 135 to 138 of the uniform 
Evidence Acts or by a warning being given to the jury under section 165. 
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3-5 The QLRC is of the view that: 

 (a) the circumstances in which section 60 of the uniform 
Evidence Acts enables evidence that is admitted for a non-
hearsay purpose to be admissible for a hearsay purpose are 
wider than the circumstances in which evidence admitted for 
a non-hearsay purpose will be admissible for a hearsay 
purpose under Queensland law; 

 (b) the extended application of section 60 would require further 
review if Queensland were to consider adopting the uniform 
Evidence Acts; 

 (c) the ALRC’s proposal to amend section 60 to ensure it 
extends to more remote hearsay has the potential to allow 
unreliable evidence before the court, and should not simply 
be left to discretionary exclusion provisions; 

 (d) section 60 should be amended to confirm that it applies to 
first hand hearsay, and to more remote hearsay only where 
there are circumstances rendering it reliable. 

CIVIL PROCEEDINGS WHERE MAKER IS AVAILABLE 

3.111 Although there was no specific question raised in the Issues Paper, in 
its Discussion Paper the ALRC considered the relationship between section 
64(2) and (3) of the uniform Evidence Acts, and whether the ‘fresh in the 
memory’ requirement in section 64(3) should be retained.323 

3.112 Section 64 of the uniform Evidence Acts provides in part: 

64 Exception: civil proceedings if maker available 

(1) This section applies in a civil proceeding if a person who made a 
previous representation is available to give evidence about an asserted 
fact. 

(2) The hearsay rule does not apply to: 

(a) evidence of the representation that is given by a person who 
saw, heard or otherwise perceived the representation being 
made; or 
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(b) a document so far as it contains the representation, or another 
representation to which it is reasonably necessary to refer in 
order to understand the representation; 

if it would cause undue expense or undue delay, or would not be 
reasonably practicable, to call the person who made the representation 
to give evidence. 

Note: Section 67 imposes notice requirements relating to this subsection. 
Section 68 is about objections to notices that relate to this subsection. 

(3) If the person who made the representation has been or is to be called 
to give evidence, the hearsay rule does not apply to evidence of the 
representation that is given by: 

(a) that person; or 

(b) a person who saw, heard or otherwise perceived the 
representation being made; 

if, when the representation was made, the occurrence of the asserted 
fact was fresh in the memory of the person who made the 
representation. 

3.113 In its Discussion Paper, the ALRC noted the following ambiguity in 
relation to section 64:324 

While not explicitly stated, s 64(2) may be interpreted as also requiring that the 
occurrence of the asserted fact be fresh in the memory of the person giving an 
affidavit.  This is because it would be inconsistent to require, under s 64(3), that 
the occurrence be fresh in the memory when the person making the 
representation is being called to give evidence, but not under s 64(2), where the 
person is not being called. 

3.114 The ALRC explained how the intention of the original hearsay 
proposals ‘was to provide more lenient rules for adducing first-hand hearsay in 
civil, as compared to criminal, proceedings’.325  It was, however, intended that 
first-hand hearsay evidence would be limited to instances where the asserted 
fact was fresh in the memory of the maker of the representation.326 

The ALRC’s proposal 

3.115 The ALRC proposed in its Discussion Paper that the ‘fresh in the 
memory’ requirement in section 64(3) be removed:327 
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  Ibid para 7.145. 
325

  Ibid para 7.146. 
326

  Ibid. 
327

  Ibid Proposal 7–3, post para 7.150. 
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Section 64(3) of the uniform Evidence Acts should be amended to remove the 
requirement that, when the representation was made, the occurrence of the 
asserted fact was fresh in the memory of the person who made the 
representation. 

3.116 The ALRC has recommended this change because: 

• the ‘fresh in the memory’ test is not required for other civil hearsay 
exceptions such as section 63 (civil proceedings where maker is not 
available) and section 69 (business records);328 

• evidence may still be excluded or its use limited by the general 
discretions in sections 135 and 136.329 

The QLRC’s view 

3.117 In Queensland, there have been some in-roads into the strict 
application of the hearsay rule to civil proceedings.  It is noted that rule 394 of 
the Uniform Civil Procedure Rules 1999 (Qld) allows the court to dispense with 
rules of evidence if a fact in issue is not seriously in dispute or where strict proof 
of a fact in issue might cause unnecessary or unreasonable expense delay or 
inconvenience in a proceeding.330 
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330

  Rule 394 of the Uniform Civil Procedure Rules 1999 (Qld) provides: 

394 Dispensing with rules of evidence 
(1) If a fact in issue is not seriously in dispute or strict proof of a fact in issue might 

cause unnecessary or unreasonable expense, delay or inconvenience in a 
proceeding, the court may order that evidence of the fact may be given at the 
trial or at any other stage of the proceeding in any way the court directs. 
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(iii) by the production of copies of documents or copies of 

entries in records. 
(3) The court may at any time vary or revoke an order under this rule. 
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3.118 Hearsay evidence is also admissible in interlocutory proceedings under 
rule 430(2) of the Uniform Civil Procedure Rules 1999 (Qld).331 

3.119 Further, section 92 of the Evidence Act 1977 (Qld)332 allows 
documentary evidence to be admitted without the maker being called where the 
maker is not required for cross-examination or where undue delay or expense 
would be caused by calling the maker.333 

3.120 The ALRC’s proposal to remove the ‘fresh in the memory’ requirement 
for prior consistent statements would make all prior consistent statements 
admissible, provided the maker is to give evidence in the proceeding. 

3.121 At present in Queensland, in both civil and criminal cases, prior 
consistent statements are admissible only in certain circumstances and for 
certain purposes.  The principal exceptions to the admissibility of prior 
consistent statements are where evidence is tendered to: 

• rebut allegations of recent invention;334 

• establish a recent complaint by the victim of a sexual assault;335 or 

• support correct identification of a person.336 

3.122 The admissibility of such prior consistent statements goes to support 
the credibility of the maker of the statement and not to prove the truth of the 
facts asserted.  Section 101 of the Evidence Act 1977 (Qld) has modified this 
position in relation to prior consistent statements used to rebut allegations of 
recent invention, which now become admissible as truth of their contents.337 
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  Rule 430 of the Uniform Civil Procedure Rules 1999 (Qld) provides: 

430 Contents of affidavit 
(1) Except if these rules provide otherwise, an affidavit must be confined to the 

evidence the person making it could give if giving evidence orally. 
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3.123 Where a statement in a document is admitted under section 92 of the 
Evidence Act 1977 (Qld) and the maker of that statement is called as a witness, 
section 92 may have the effect of admitting a prior consistent statement.338  
There is no requirement for the fact to have been fresh in the maker’s memory. 

3.124 In civil cases, particularly where there is no jury, the uniform Evidence 
Acts’ provision and the proposed amendment to it do not represent a significant 
change from current law and policy in Queensland. 

3.125 Issues of fairness to the other party can be dealt with by considerations 
of weight, and through the general discretion to exclude or limit the use of 
evidence.339 

3-6 The QLRC is of the view that the ALRC’s proposal to remove the 
‘fresh in the memory’ requirement from section 64(3) of the uniform 
Evidence Acts does not represent a significant change for current 
law and policy in Queensland. 

3-7 The QLRC supports the ALRC’s proposal. 

CRIMINAL PROCEEDINGS WHERE MAKER IS UNAVAILABLE 

3.126 In its Discussion Paper, the ALRC posed the following questions in 
relation to section 65 of the uniform Evidence Acts:340 

Are concerns raised by the application of s 65 of the uniform Evidence Acts to 
previous representations made by persons who are taken to be unavailable to 
give evidence?  Should any concerns be addressed through amendment of the 
uniform Evidence Acts and, if so, how? 

Are concerns raised by the limited scope of the ‘circumstances’ that may be 
taken into account under ss 65(2)(b) and (c) of the uniform Evidence Acts in 
assessing the reliability of a previous representation?  Should any concerns be 
addressed through amendment of the uniform Evidence Acts and, if so, how? 

3.127 Section 65(1) and (2) of the uniform Evidence Acts provides: 
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  Re Hennesseys Self Service Stores Pty Ltd (in liq) [1965] Qd R 576.  This case dealt with s 42B of the former 
Evidence and Discovery Acts 1867 (Qld) (Admissibility of documentary evidence as to facts in issue). 
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  Uniform Evidence Acts ss 135–138; Evidence Act 1977 (Qld) s 98. 

340
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Questions 

5–5 and 5–6, post para 5.49. 
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65 Exception: criminal proceedings if maker not available 

(1) This section applies in a criminal proceeding if a person who made a 
previous representation is not available to give evidence about an 
asserted fact. 

(2) The hearsay rule does not apply to evidence of a previous 
representation that is given by a person who saw, heard or otherwise 
perceived the representation being made, if the representation was: 

(a) made under a duty to make that representation or to make 
representations of that kind; or 

(b) made when or shortly after the asserted fact occurred and in 
circumstances that make it unlikely that the representation is a 
fabrication; or 

(c) made in circumstances that make it highly probable that the 
representation is reliable; or 

(d) against the interests of the person who made it at the time it 
was made. 

The definition of ‘unavailability’ 

3.128 One of the main concerns addressed by the ALRC relates to the 
definition of ‘unavailability’ and the fact that it does not extend to a witness who 
is uncooperative or unwilling because of fear, such as a complainant in a sexual 
offence case who is reluctantly giving evidence in a retrial.341 

3.129 In this situation, it may be possible to utilise section 38 (unfavourable 
witnesses), in conjunction with section 60,342 to make any prior inconsistent 
statement admissible for a hearsay purpose. 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 7.153, 7.156–7.157. 

342
  Section 60 of the uniform Evidence Acts is set out at para 3.84 of this Report. 
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3.130 Section 38 allows a party who has called a witness, with the leave of 
the court, to question the witness, as if it were a cross-examination, about such 
matters as whether the witness has made a prior inconsistent statement.343 

3.131 This approach, however, is more likely to attract a direction to limit the 
use to be made of the statement or discretionary exclusion than perhaps 
evidence that is admissible under the express hearsay exceptions in the 
uniform Evidence Acts. 

3.132 As previously noted, it is not improper for the Crown to call a witness, 
who it anticipates will be hostile, for the purpose of proving a prior inconsistent 
statement. 

3.133 In relation to sexual offence complainants who are ‘unavailable’, the 
ALRC observed the possible reliance on section 65(3).344  Under that provision, 
a previous representation made in the course of giving evidence in a 
proceeding can be admitted, provided that, in the earlier proceeding, the 
defendant in the current proceeding cross-examined, or had a reasonable 
opportunity to cross-examine, the person who made the representation about 
it.345 

3.134 Queensland has a number of statutory provisions that assist vulnerable 
witnesses generally in giving evidence.346 
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  Section 38 of the uniform Evidence Acts provides: 

38 Unfavourable witnesses 
(1) A party who called a witness may, with the leave of the court, question the 

witness, as though the party were cross-examining the witness, about: 
(a) evidence given by the witness that is unfavourable to the party; or 
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(c) whether the witness has, at any time, made a prior inconsistent 
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the purposes of this Act (other than section 39). 

(3) The party questioning the witness under this section may, with the leave of the 
court, question the witness about matters relevant only to the witness’s 
credibility. 
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  Section 65(3) of the uniform Evidence Acts provides: 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 7.158. 
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3.135 In relation to the specific issue of a retrial, section 21AM of the 
Evidence Act 1977 (Qld), which applies to an ‘affected child’s’ evidence, makes 
pre-recorded video evidence admissible in proceedings and in any re-hearing or 
re-trial of the proceeding, regardless of the child’s availability.  Section 
21A(2)(e) allows the court to order that a video-taped recording of a ‘special 
witness’347 be viewed and heard in the proceeding instead of the witness’s 
direct testimony.  That video recording, unless the court otherwise orders, is 
admissible in any rehearing, retrial or appeal.348 

The ALRC’s proposal 

3.136 In its Discussion Paper, the ALRC proposed that the definition of 
‘unavailable’ for both sections 63 (civil proceedings) and 64 (criminal 
proceedings) be extended:349  

The uniform Evidence Acts should be amended to provide that a person is 
taken not to be available to give evidence about a fact if a person is mentally or 
physically unable to give evidence about the fact. 

The QLRC’s view 

3.137 In relation to the definition of ‘unavailable’, it is noted that, in 
Queensland, both sections 92 and 93 include ‘unfit by reason of the person’s 
bodily or mental condition’ within the grounds of unavailability.350  Furthermore, 
section 93B, which makes hearsay statements admissible in prescribed criminal 
proceedings where the maker is unavailable, also includes ‘mental or physical 
incapability’ within its meaning of unavailable.   

3.138 The concern expressed by the ALRC about the evidence of sexual 
offence complainants on a retrial is addressed in Queensland by the ‘affected 
child’ and ‘special witness’ provisions. 

3.139 Therefore, the ALRC’s proposal is in accordance with Queensland 
legislative provisions.  

3-8 The QLRC is of the view that: 

 (a) Queensland statutory provisions already include mental or 
physical incapacity as a ground of ‘unavailability’; 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
Proposal 7–4, post para 7.159. 
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 (b) concerns in relation to the evidence of sexual offence 
complainants at a re-hearing are addressed in Queensland by 
the ‘affected child’ and ‘special witness’ provisions. 

3-9 The QLRC supports the ALRC proposal in its extension of 
‘unavailability’ to persons who are unfit due to ‘bodily or mental 
condition’. 

3-10 The QLRC has some doubt about whether the proposed 
amendment will achieve the ALRC’s goals, and considers that a 
specific provision may be required. 

Admissions of co-accused 

3.140 In its Discussion Paper, the ALRC considered the application of section 
65(2)(d) of the uniform Evidence Acts to admissions of a co-accused.  Section 
65 provides exceptions for first-hand hearsay in criminal proceedings where the 
maker of the representation is not available.  Subsection (2)(d) provides an 
exception for a representation that is ‘against the interests of the person who 
made it at the time it was made’.351 

3.141 This exception is wider than the established common law ‘declaration 
against interest’ exception, which is limited to the maker’s pecuniary interest 
and to circumstances where the maker is unavailable by reason of death.352  
The exception in section 65(2)(d), like the other exceptions in section 65, was 
seen to have some guarantee of trustworthiness, which was necessary where 
the maker of the statement was unavailable.353  However, the trustworthiness of 
a declaration against interest is open to question when the statement also 
implicates another person. 

3.142 In R v Suteski,354 an electronic recording of a police interview with an 
accomplice which implicated the accused was held to be admissible under 
section 65(2)(d).  Wood CJ at CL concluded that section 65(2) should not be 
read down so as to include qualifications that appear in relation to other 
subsections.355  Further, in his Honour’s view, the discretionary exclusions in 
sections 135 and 137 were adequate to deal with circumstances such as the 
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other party’s inability to cross-examine the maker and any unreliability arising 
from the fact that the maker was an accomplice.356 

3.143 In refusing special leave to appeal in this case, Gleeson CJ noted that 
‘given the discretions exist as an ultimate safety net, then you do not need to 
torture the language of section 65’.357 

3.144 It would seem that this situation was not envisaged by the framers of 
the legislation who anticipated that statements against interest would be used 
only against the maker.  There is a good argument that issues of unreliability 
can be dealt with by the discretions. 

The ALRC’s proposal  

3.145 In its Discussion Paper, the ALRC proposed that section 65(2)(d) of the 
uniform Evidence Acts be amended as follows:358 

Section 65(2)(d) of the uniform Evidence Acts should be amended to require 
that the representation be made against the interests of the person who made it 
at the time it was made and in circumstances that make it likely that the 
representation is reliable. 

3.146 The ALRC commented that ‘the intent of the proposal is to ensure that 
the hearsay rule is not lifted where a statement against interest is made in 
circumstances that would not suggest reliability’.359 

The QLRC’s view 

3.147 Queensland has adopted a similar exception to section 65(2)(d) of the 
uniform Evidence Acts in section 93B(2)(c) of the Evidence Act 1977 (Qld).360 

3.148 Section 93B is more limited than section 65 in that it applies only in 
prescribed criminal proceedings and only when the maker is unavailable 
through death or mental or physical incapacity.  However, for the same reasons 
as discussed above, the exception does not tend to ensure reliability where the 
statement is being tendered against someone other than the maker.  There is 
some merit in imposing some further assurance of reliability. 

3.149 The question whether this exception in Queensland should be 
extended beyond prescribed criminal proceedings in section 93B will require 
consideration if the issue of the adoption of the uniform Evidence Acts in 
Queensland is reviewed. 
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3-11 The QLRC is of the view that: 

 (a) a statement against interest by an accomplice, which 
implicates the accused, should not be admissible against the 
accused unless there are some further assurances of 
reliability; 

 (b) section 93B(2)(c) of the Evidence Act 1977 (Qld) is in identical 
terms to section 65(2)(d) of the uniform Evidence Acts, 
except that section 93B(2)(c) applies only in prescribed 
criminal cases. 

3-12 The QLRC supports the ALRC’s proposal. 

‘Circumstances’ and the reliability of evidence 

3.150 Section 65(2)(b) of the uniform Evidence Acts provides an exception for 
a representation made at or shortly after the event and in circumstances that 
make it unlikely that it is a fabrication, and section 65(2)(c) provides an 
exception for a representation made in circumstances that make it highly 
probable that the representation is reliable.  These two exceptions adopt views 
expressed by Mason CJ in Walton v The Queen361 that the hearsay rule should 
not be applied inflexibly and, in particular, that the strict test of contemporaneity 
that applies to res gestae statements should be widened. 

3.151 Cases that have discussed these provisions have established that the 
focus should be on the circumstances in which the previous representation was 
made, which may affect its reliability, rather than on evidence going to the 
actual reliability of the asserted fact.362  

The ALRC’s proposal 

3.152 In its Discussion Paper, the ALRC did not propose any amendment to 
section 65(2)(b) or (c) of the uniform Evidence Acts. 

The QLRC’s view 

3.153 The exceptions found in section 65(2)(b) and (c) of the uniform 
Evidence Acts have been adopted in Queensland in section 93B(2)(a) and (b) 
of the Evidence Act 1977 (Qld), with the limitations noted above. 
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3.154 The sections have been raised in a number of cases in Queensland.  A 
liberal approach to subsection (2)(b) was taken in R v Raye.363  In that case, the 
representation was made by the victim to police about a stabbing one week 
after the event.  The court stated that there was ‘nothing to suggest, and nor 
was it submitted, that the statement eventually given was not made in 
circumstances making it highly probable that the representation is reliable’.364  
Odgers cautions against this approach of ‘failing to give sufficient weight to the 
burden on the party seeking to have the evidence admitted to point to the 
“circumstances” that significantly increase the probability of reliability, rather 
than the absence of circumstances which indicate unreliability’.365 

3.155 In R v Crump,366 a representation by the deceased that she had been 
assaulted the previous night was held inadmissible under these provisions.  The 
evidence was sought to be tendered as circumstantial evidence in the murder 
trial of the deceased’s de facto partner.  Davies JA commented that 
circumstances that would have made it unlikely the representation was a 
fabrication would have included bruising or other signs of injury on the 
deceased.367  This evidence, it would seem, would go to the actual reliability of 
her assertion rather than to the circumstances in which the representation was 
made, contrary to the cases decided under the uniform Evidence Acts. 

3.156 It is considered that no amendments are required to section 93B(2)(a) 
or (b). 

3.157 The wider operation of these exceptions will require consideration if the 
issue of the adoption of the uniform Evidence Acts in Queensland is reviewed. 

3-13 The QLRC is of the view that: 

 (a) section 93B(2)(a) and (b) of the Evidence Act 1977 (Qld) are in 
identical terms to section 65(2)(b) and (c) of the uniform 
Evidence Acts, except that section 93B(2)(a) and (b) apply 
only in prescribed criminal cases; 

 (b) there is no need to amend these provisions. 

3-14 The QLRC supports the ALRC’s view. 
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Evidence qualifying or explaining a previous representation adduced by a 
defendant 

3.158 In its Issues Paper, the ALRC posed the following question in relation 
to the scope of section 65(9) of the uniform Evidence Acts:368 

Is there significant uncertainty about the scope of the term ‘the matter’ in 
s 65(9)?  Should this be addressed through amendment of the uniform 
Evidence Acts and, if so, how? 

3.159 Section 65(9) of the uniform Evidence Acts provides: 

If evidence of a previous representation about a matter has been adduced by a 
defendant and has been admitted, the hearsay rule does not apply to evidence 
of another representation about the matter that: 

(a) is adduced by another party; and 

(b) is given by a person who saw, heard or otherwise perceived the other 
representation being made. 

3.160 Section 65(9) of the uniform Evidence Acts allows another party to 
adduce hearsay evidence in response to a representation adduced by a 
defendant under section 65(8).  The uniform Evidence Acts adopt a liberal 
approach to hearsay evidence tendered by a defendant where the maker is 
unavailable, as the only requirement is that the statement is first-hand 
hearsay.369 

3.161 Section 65(9) allows first-hand hearsay about ‘the matter’ that has been 
adduced by the defendant to be admitted.  There has been some discussion as 
to whether ‘the matter’ should be applied narrowly or broadly.370  However, as 
noted in the Discussion Paper:371 

If it is necessary to construe the term, a broad construction should be adopted 
and, where that may cause unfair prejudice, the discretions should be used. 

The ALRC’s proposal 

3.162 In its Discussion Paper, the ALRC did not propose a change to section 
65(9) of the uniform Evidence Acts.372 
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3.163 Unlike other exceptions to the hearsay rule where the maker is 
unavailable, there is no requirement under section 65(9) that the prosecution 
give notice of its intention to adduce hearsay evidence.  The ALRC sought 
comments on the following question:373 

Should s 67 of the uniform Evidence Acts be amended to require the 
prosecution to give notice of an intention to adduce evidence under s 65(9)? 

The QLRC’s view 

3.164 The exception for first hand hearsay statements adduced by 
defendants does not presently exist in Queensland.  This exception would 
require consideration if the issue of the adoption of the uniform Evidence Acts in 
Queensland was reviewed. 

3-15 The QLRC is of the view that: 

 (a) section 65(9) of the uniform Evidence Acts represents a 
significant change to the exceptions to hearsay that apply in 
Queensland; 

 (b) the issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts. 

REPRESENTATIONS ‘FRESH IN THE MEMORY’ 

3.165 In its Issues Paper, the ALRC posed three questions in relation to 
section 66 of the uniform Evidence Acts:374 

Are concerns raised by the High Court’s interpretation in Graham v The Queen 
of ‘fresh in the memory’ for the purposes of s 66 of the uniform Evidence Acts?  
Should any concerns be addressed through amendment of the uniform 
Evidence Acts and, if so, how? 

Does the concept of ‘fresh in the memory’ need to be re-examined, for 
example, in the light of more recent psychological research into memory loss or 
change or into the prevalence of delay in complaints of child or other sexual 
assault?  Should any concerns be addressed through amendment of the 
uniform Evidence Acts and, if so, how? 

Are particular concerns raised by application of s 66 of the uniform Evidence 
Acts to evidence of identification?  Should any concerns be addressed through 
amendment of the uniform Evidence Acts and, if so, how? 
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3.166 Section 66 of uniform Evidence Acts provides exceptions to the 
hearsay rule for first-hand hearsay in criminal proceedings where the maker is 
available.  Section 66(2) allows a prior consistent statement to be admitted as 
an exception to hearsay when it was made whilst the occurrence of the fact was 
fresh in the memory of the maker.  The maker of the statement is required to 
give evidence. 

3.167 Section 66(2) of the uniform Evidence Acts provides: 

66 Exception: criminal proceedings if maker available 

(2) If that person has been or is to be called to give evidence, the hearsay 
rule does not apply to evidence of the representation that is given by: 

(a) that person; or 

(b) a person who saw, heard or otherwise perceived the 
representation being made; 

if, when the representation was made, the occurrence of the asserted 
fact was fresh in the memory of the person who made the 
representation. 

3.168 When the ALRC originally recommended this exception in its Interim 
Report, it noted that psychological research suggests that memory tends to 
diminish rapidly at first and then more slowly.375  It noted that ‘[t]he risk of 
fabrication is reduced by requiring that the representation be made when the 
facts described were fresh in the memory’.376  The fresh memory exception has 
been relied on to admit complaints of sexual assault, although it is not limited to 
that type of representation. 

Graham v The Queen 

3.169 The first question posed in the Issues Paper related to the High Court’s 
interpretation of section 66(2) in Graham v The Queen.377  In that case, the High 
Court gave a narrow meaning to ‘fresh in the memory’ in relation to a complaint 
of sexual assault, focusing on the time difference between the fact and the 
making of the representation:378 

Although questions of fact and degree may arise, the temporal relationship 
required will very likely be measured in hours or days, not, as was the case 
here, in years. 

                                            
375

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 665. 
376

  Ibid para 693. 
377

  (1998) 195 CLR 606. 
378

  Ibid 608 (Gaudron, Gummow and Hayne JJ). 



84 Chapter 3 

3.170 The High Court did, however, note that the expression ‘may also carry 
with it a connotation that also describes the quality of the memory (as being “not 
deteriorated or changed by lapse of time”)’.379 

3.171 The application of this strict approach to sexual complaints has led to 
concern, in light of more recent psychological research that suggests that delay 
in disclosure is a typical response of sexually abused children.380 

3.172 Queensland has seen significant reform in recent years in relation to 
the evidence of sexual offence complainants and children generally.381  The 
doctrine of fresh complaint in sexual offence cases has been substantially 
abrogated by section 4A of the Criminal Law (Sexual Offences) Act 1978 (Qld).  
That section allows evidence to be given of the circumstances of the making of 
a ‘preliminary complaint’, regardless of when it was made.  The definition of 
‘preliminary complaint’ in section 4A(6) removes any ‘fresh’, ‘recent’ or other 
temporal requirement.  Further, statements made under section 93A of the 
Evidence Act 1977 (Qld) are no longer required to be made soon after the 
events in question.382 

Evidence of identification 

3.173 The concept of ‘fresh in the memory’ also arises in relation to previous 
representations concerning identification.  The cases distinguish between a 
representation of recognition, where the representation is that the person is 
recognised as someone previously known, and identification, where the 
representation is that the person identified was present at the relevant event.  In 
the latter case, the event itself must be ‘fresh in the memory’ at the time when 
the representation of identification is made.383  

3.174 The ALRC commented in its Discussion Paper that the fact that section 
66 ‘applies to identification evidence provides additional reasons for favouring a 
more flexible interpretation’ of the section.384  It observed:385 
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if the uniform Evidence Acts were amended … to make it clear that whether a 
memory is ‘fresh’ is to be determined, in part, by reference to the quality of 
memory, this would be consistent with the distinctions made between cases of 
recognition and of ordinary identification.  That is, where the person recognised 
is someone previously known, it is likely that the quality of the memory will be 
stronger. 

The ALRC’s proposal 

3.175 In its Discussion Paper, the ALRC concluded that the uniform Evidence 
Acts should be amended to make it clear that, for the purposes of section 66(2), 
whether the memory is ‘fresh’ is to be determined by reference to factors other 
than the temporal relationship between the occurrence of the asserted facts and 
the making of the representation.386  It proposed:387 

The uniform Evidence Acts should be amended to make it clear that, for the 
purposes of s 66(2), whether a memory is ‘fresh’ is to be determined by 
reference to factors in addition to the temporal relationship between the 
occurrence of the asserted fact and the making of the representation.  These 
factors may include the nature of the event concerned, and the age and health 
of the witness. 

The QLRC’s view 

3.176 The operation of section 66(2) of the uniform Evidence Acts in relation 
to sexual offence complainants and children’s documentary statements is more 
restrictive than the existing provisions in Queensland.  In so far as it relates to 
such matters, the ALRC’s proposal to amend section 66(2) accords with current 
policy in Queensland. 

3.177 In relation to other types of representations, the adoption of section 66 
would represent a major change in the common law rules relating to prior 
consistent statements and would need to be further considered. 

3.178 The QLRC doubts that the uniform Evidence Acts in their current form 
or amended form adequately deal with the evidence of sexual offence 
complainants and the evidence of children and other vulnerable witnesses.  In 
those areas, the QLRC is of the view that the policy reflected in the ‘special 
witness’ provisions and ‘affected child’ provisions of the Evidence Act 1977 
(Qld) has much to recommend it.  Consideration should be given to amending 
the uniform Evidence Acts to reflect that policy. 
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3-16 The QLRC is of the view that: 

 (a) the ‘fresh in the memory’ concept has been removed in the 
statutory hearsay exception in Queensland for the evidence 
of children and for the admissibility of evidence relating to 
sexual offence complaints; 

 (b) section 66(2) of the uniform Evidence Acts, with or without 
the proposed amendment, is substantially different from the 
law in Queensland in its application to the evidence of 
children, sexual offence complainants and other witnesses 
generally; 

 (c) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts; 

 (d) concerns in relation to the evidence of child witnesses, 
Indigenous witnesses and other vulnerable witnesses 
(including sexual offence complainants) should be addressed 
by specific legislative provision; 

 (e) the ALRC should review all of its proposals that relate to the 
evidence of children and other vulnerable witnesses to 
ensure that a consistent approach has been taken to the 
inclusion of provisions that address concerns about the 
evidence of these witnesses. 

3-17 The QLRC commends the specific provision in the Evidence Act 
1977 (Qld) that deals with these issues – namely, section 93A of the 
Evidence Act 1977 (Qld). 

BUSINESS RECORDS 

3.179 In its Issues Paper, the ALRC posed the following question in relation 
to the application of section 69 of the uniform Evidence Acts to opinion 
contained in business records:388 

Are concerns raised by the application of s 69 of the uniform Evidence Acts to 
opinion contained in business records?  Should any concerns be addressed 
through amendment of the uniform Evidence Acts and, if so, how? 

3.180 Section 69 of the uniform Evidence Acts provides exceptions to the 
hearsay rule for business records.  Section 69 provides: 
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69 Exception: business records 

(1) This section applies to a document that: 

(a) either: 

(i) is or forms part of the records belonging to or kept by a 
person, body or organisation in the course of, or for the 
purposes of, a business; or 

(ii) at any time was or formed part of such a record; and 

(b) contains a previous representation made or recorded in the 
document in the course of, or for the purposes of, the business. 

(2) The hearsay rule does not apply to the document (so far as it contains 
the representation) if the representation was made:  

(a) by a person who had or might reasonably be supposed to have 
had personal knowledge of the asserted fact; or 

(b) on the basis of information directly or indirectly supplied by a 
person who had or might reasonably be supposed to have had 
personal knowledge of the asserted fact.  

(3) Subsection (2) does not apply if the representation:  

(a) was prepared or obtained for the purpose of conducting, or for 
or in contemplation of or in connection with, an Australian or 
overseas proceeding; or 

(b) was made in connection with an investigation relating or 
leading to a criminal proceeding. 

(4) If:  

(a) the occurrence of an event of a particular kind is in question; 
and 

(b) in the course of a business, a system has been followed of 
making and keeping a record of the occurrence of all events of 
that kind; 

the hearsay rule does not apply to evidence that tends to prove that 
there is no record kept, in accordance with that system, of the 
occurrence of the event. 

(5) For the purposes of this section, a person is taken to have had 
personal knowledge of a fact if the person’s knowledge of the fact was 
or might reasonably be supposed to have been based on what the 
person saw, heard or otherwise perceived (other than a previous 
representation made by a person about the fact).  

3.181 The ALRC’s Discussion Paper noted that an issue for concern under 
section 69 is the extent to which there may be difficulties in admitting assertions 
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of opinion, given the requirement of personal knowledge in section 69(5).389  In 
Ringrow Pty Ltd v BP Australia Ltd,390 it was held that an opinion expressed out-
of-court by an expert satisfied the requirement of personal knowledge of the 
asserted fact ‘because the asserted fact consists of opinions which they 
themselves had formed and expressed’.391  In Queensland, it has been held 
that a statement of ‘fact’ includes an opinion that the witness would be entitled 
to give if he or she were called as a witness.392 

3.182 The exclusion in section 69(3) of the uniform Evidence Acts operates to 
exclude representations obtained for the purpose of conducting, or in 
connection with, a legal proceeding.  Police records would also be excluded, 
otherwise ‘any note of information and rumour in police or private records 
gathered during the investigation of a crime would be admissible’.393  Despite 
some suggestion that there should be a discretion to admit such records,394 the 
ALRC did not propose any change to this provision.  It saw no reason ‘to depart 
from the existing formulation, which provides an important safeguard against 
the admission of self-serving police records’.395 

The ALRC’s proposal 

3.183 In its Discussion, the ALRC did not make any proposal in relation to 
section 69 of the uniform Evidence Acts, but sought further comments in 
relation to the following questions: 

What concerns are raised by the operation of s 69(2) of the uniform Evidence 
Acts with respect to business records?  Should these concerns be addressed 
through amendment of the Acts and, if so, how?396 

Should s 69(3) of the uniform Evidence Acts be amended to provide the judge 
with a discretion to admit documents made in connection with an investigation 
relating or leading to a criminal proceeding and, if so, on what criteria?397 
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The QLRC’s view 

3.184 Section 69 of the uniform Evidence Acts is similar to the business 
records exceptions contained in sections 92 and 93 of the Evidence Act 1977 
(Qld)398 with two major differences. 

3.185 The first difference is that, in Queensland, the availability of the maker 
of the representation is a relevant consideration.  For civil cases, there is a 
prima facie requirement that the maker give evidence at the proceeding, 
whereas for criminal proceedings, the evidence is admissible only if the maker 
is not available. 

3.186 The second main difference arises from section 69(3) of the uniform 
Evidence Acts, which provides that the exception does not apply to 
representations obtained for the purpose of conducting legal proceedings or in 
connection with an investigation relating to a criminal proceeding.  No such 
limitation exists in the Queensland provisions. 

3.187 Business records may also be admissible under the ‘books of accounts’ 
provisions.399  Where the business records are held electronically, section 95 of 
the Evidence Act 1977 (Qld) (Admissibility of statements produced by 
computers) may also apply.  It has been noted that these categories overlap, 
making the scheme of the Queensland Act more complex than under the 
uniform Evidence Acts.400 

3.188 In Queensland, police records may be admissible in civil cases given 
the definition of ‘undertaking’.  However, such records would be unlikely to be 
admissible in criminal proceedings under section 93 of the Evidence Act 1977 
(Qld), where the narrower definition of ‘trade or business’ applies.401  The QLRC 
considers that there should be provision for the admission of police records in 
civil proceedings, but that the prohibition in criminal proceedings should remain. 

3.189 The business records provision of the uniform Evidence Acts is less 
complex than the Queensland provisions, as there is ‘one set of “business 
record” rules for criminal and civil proceedings’402 and there is no requirement to 
call any person in order to tender the documents.  The ALRC noted that the 
provision had met with a high level of satisfaction.403 
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3-18 The QLRC is of the view that: 

 (a) section 69 of the uniform Evidence Acts has the same 
underlying policy as the Queensland statutory provisions for 
the admissibility of business records, but provides a less 
complex approach; 

 (b) this provision would need further review if Queensland were 
to consider adopting the uniform Evidence Acts; 

 (c) it is desirable that the ALRC seek further comments in the 
form of the questions set out above; 

 (d) police records should be admissible in civil proceedings 
where the representations contained in the document have 
some further assurance of reliability. 

CONTEMPORANEOUS STATEMENTS ABOUT A PERSON’S HEALTH ETC 

3.190 In its Issues Paper, the ALRC posed the following question about the 
operation of section 72 of the uniform Evidence Acts:404 

Are concerns raised by the operation of s 72 of the uniform Evidence Acts in 
providing an exception to the hearsay rule applying to certain contemporaneous 
statements?  Should any concerns be addressed through amendment of the 
uniform Evidence Acts, for example, by restricting the operation of s 72 to first-
hand hearsay? 

3.191 Section 72 provides: 

72 Exception: contemporaneous statements about a person’s health 
etc 

The hearsay rule does not apply to evidence of a representation made by a 
person that was a contemporaneous representation about the person’s health, 
feelings, sensations, intention, knowledge or state of mind. 

3.192 Section 72 admits, as an exception to the hearsay rule, evidence of a 
representation made by a person that was a contemporaneous representation 
about that person’s health, feelings, sensations, intention, knowledge or state of 
mind. 
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3.193 At common law, such statements are treated as admissible either as 
original evidence,405 or as within the res gestae exception406 as discussed 
above.407  Again, it is the requirement of closeness in time between the fact and 
the statement that ensures an inherent trustworthiness in the representation.  
The maker’s intention, state of mind, knowledge or condition must itself be 
either a fact in issue or relevant to a fact in issue.408 

3.194 Two concerns were raised in the Issues Paper. 

3.195 The first was that a wide interpretation of section 72 may result in the 
admission of any contemporaneous belief that the person may have.409  
However, in practice, the courts have read section 72 similarly to the common 
law rule so that only evidence of a state of mind that is itself directly in issue or 
relevant to a fact in issue will be admitted.410 

3.196 The second concern was that:411 

it is not entirely clear whether s 72 avoids the operation of the hearsay rule 
solely in respect of proving the ‘health, feelings, sensations, intention, 
knowledge or state of mind’ of the maker or in respect of any use of the 
statement. 

The ALRC’s proposal 

3.197 In its Discussion Paper, the ALRC proposed to limit the exception in 
section 72 of the uniform Evidence Acts to first hand hearsay:412 

The uniform Evidence Acts should be amended so that the s 72 exception to 
the hearsay rule, which relates to certain contemporaneous statements, applies 
to first-hand hearsay only. 

The QLRC’s view 

3.198 At common law, it would seem that most cases involve first-hand 
hearsay.  It is considered that the rationale for the admissibility of these 
statements would be lost if the exceptions were to apply to more remote 
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hearsay.  Therefore, this proposal is in accordance with the common law and 
the underlying policy as it applies in Queensland. 

3-19 The QLRC is of the view that section 72 of the uniform Evidence 
Acts substantially represents the law in Queensland. 

3-20 The QLRC supports the ALRC’s proposal, which provides certainty 
as to the scope of section 72. 

INTERLOCUTORY PROCEEDINGS 

3.199 In its Issues Paper, the ALRC posed the following question about 
section 75 of the uniform Evidence Acts:413 

Should s 75 of the uniform Evidence Acts be amended to require that the 
evidence be based on the knowledge of the person who gives it or on 
information that the person has and believes? 

3.200 Section 75 provides that the hearsay rule does not apply to 
interlocutory proceedings, provided the party seeking to adduce the evidence 
also adduces evidence of its source: 

75 Exception: interlocutory proceedings 

In an interlocutory proceeding, the hearsay rule does not apply to evidence if 
the party who adduces it also adduces evidence of its source. 

3.201 In its Discussion Paper, the ALRC observed that the ‘rules of most 
federal, territory and state courts include a similar provision’.414 

3.202 The ALRC noted that there was an issue as to whether section 75 
required the person swearing the affidavit to swear to a belief in the information 
and the reasons for the belief,415 given that section 172 of the uniform Evidence 
Acts provides that, ‘despite Chapter 3, evidence of certain matters may include 
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evidence based on the “knowledge and belief of the person who gives it, or on 
information that that person has”’.416 

3.203 It is noted that most court rules specify the form and content of 
affidavits in some detail.417 

The ALRC’s proposal 

3.204 In its Discussion Paper, the ALRC did not propose that section 75 of 
the uniform Evidence Acts be amended.418 

The QLRC’s view 

3.205 These matters are dealt with in existing court rules, and no further 
requirements should be specified. 

3-21 The QLRC is of the view that Queensland procedural rules for 
interlocutory proceedings deal adequately with evidentiary 
requirements. 

3-22 The QLRC supports the ALRC’s view that section 75 of the uniform 
Evidence Acts does not need to be amended. 
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CHILDREN’S EVIDENCE 

3.206 In its Issues Paper, the ALRC posed a question in relation to the 
application of the hearsay rule to the evidence of children:419 

Should there be an additional exception to the hearsay rule regarding children’s 
hearsay statements about a fact in issue, making such statements admissible 
to prove those facts?  If so, what restrictions, if any (eg, age of child, time 
limits), and discretions, if any, should be included?  Should documents such as 
drawings or stories also be admissible?  Must the child be available for cross-
examination if the statements are admitted? 

The ALRC’s proposal 

3.207 In its Discussion Paper, the ALRC expressed the view that evidentiary 
laws relating specifically to child witnesses would be more suitably dealt with by 
specific legislation, rather than by inclusion in the uniform Evidence Acts.420  
The ALRC considered that the inclusion of such provisions ‘would be 
inconsistent with the … policy position that the uniform Acts should be of 
general application’.421  Furthermore, the ALRC noted that the development of 
uniform provisions would be a major project ‘beyond the resources and 
timetable of the current Inquiry’.422 

The QLRC’s view 

3.208 The Evidence Act 1977 (Qld) provides specific hearsay rules for 
children in section 93A and in the ‘affected child’ and ‘special witness’ 
provisions.423 

3.209 The QLRC doubts that the uniform Evidence Acts deal adequately with 
the evidence of sexual offence complainants and the evidence of children and 
other vulnerable witnesses (or would do so if amended as proposed).  In those 
areas, the QLRC is of the view that the policy reflected in the ‘special witness’ 
provisions and ‘affected child’ provisions has much to recommend it.  
Consideration should be given to amending the uniform Evidence Acts to reflect 
that policy.  It is important that the uniform Evidence Acts adopt a consistent 
approach to the evidence of children, and either include or exclude provisions 
on a principled basis. 
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3-23 The QLRC is of the view that: 

 (a) the Evidence Act 1977 (Qld) provides specific hearsay rules 
for children in section 93A and in the ‘affected child’ and 
‘special witness’ provisions; 

 (b) concerns in relation to the evidence of child witnesses, 
Indigenous witnesses and other vulnerable witnesses 
(including sexual offence complainants) should be addressed 
by specific legislative provision; 

 (c) the ALRC should review all of its proposals that relate to the 
evidence of children and other vulnerable witnesses to 
ensure that a consistent approach has been taken to the 
inclusion of provisions that address concerns about the 
evidence of these witnesses. 

3-24 The QLRC commends the specific provisions in the Evidence Act 
1977 (Qld) dealing with these issues – namely, sections 21A 
(Evidence of special witnesses), Division 4A of Part 2 (Evidence of 
affected children) and 93A (Statement made before proceeding by 
child or intellectually impaired person) of the Evidence Act 1977 
(Qld). 

NOTICE WHEN HEARSAY EVIDENCE IS TO BE ADDUCED 

3.210 In its Issues Paper, the ALRC posed two questions in relation to the 
operation of section 67 of the uniform Evidence Acts in civil proceedings:424 

How has s 67 of the uniform Evidence Acts, requiring notice where hearsay 
evidence is to be adduced, operated in civil proceedings?  What concerns, if 
any, have been raised, and how should these be addressed? 

How have procedures under s 67 been affected by civil rules of court in relation 
to discovery and notices to admit facts and documents? 

3.211 Section 67 of the uniform Evidence Acts provides that a party intending 
to adduce hearsay evidence under sections 63(2) or 65(2), (3) or (8) (where the 
maker is not available), or under section 64(2) (where the maker is available, 
but will not be called because it would cause undue expense or delay), must 
give the other party notice. 

3.212 Section 67 of the uniform Evidence Acts provides: 
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67  Notice to be given 

(1) Subsections 63(2), 64(2) and 65(2), (3) and (8) do not apply to 
evidence adduced by a party unless that party has given reasonable 
notice in writing to each other party of the party’s intention to adduce 
the evidence. 

(2) Notices given under subsection (1) are to be given in accordance with 
any regulations or rules of court made for the purposes of this section. 

(3) The notice must state:  

(a) the particular provisions of this Division on which the party 
intends to rely in arguing that the hearsay rule does not apply 
to the evidence; and 

(b) if subsection 64(2) is such a provision—the grounds, specified 
in that provision, on which the party intends to rely.  

(4) Despite subsection (1), if notice has not been given, the court may, on 
the application of a party, direct that one or more of those subsections 
is to apply despite the party’s failure to give notice.  

(5) The direction: 

(a) is subject to such conditions (if any) as the court thinks fit; and 

(b) in particular, may provide that, in relation to specified evidence, 
the subsection or subsections concerned apply with such 
modifications as the court specifies.  

The ALRC’s proposal 

3.213 The submissions in response to the ALRC’s Issues Paper expressed a 
range of divergent views about the extent to which parties in civil proceedings 
comply with the notice requirements.  Some respondents suggested that 
compliance with the notice requirements was important, as New South Wales 
judges will exclude hearsay evidence where notice has not been given.  
However, other respondents suggested that the notice provisions are rarely 
used.  One respondent commented that section 67 provides a simply 
procedure, and that use of the procedure should be encouraged.425 

3.214 The ALRC concluded that there was no significant need to change 
section 67.426 
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The QLRC’s view 

3.215 The hearsay rule exceptions and associated notice requirements in the 
uniform Evidence Acts are substantially different from the law as applied in 
Queensland. 

3.216 It would be more appropriate to consider the relevant notice 
requirements if the adoption of the uniform Evidence Acts in Queensland were 
being reviewed. 

3.217 The QLRC considers that the operation of the notice provisions in civil 
proceedings has not been adequately reviewed, and that further comments 
should be sought. 

3-25 The QLRC is of the view that: 

 (a) these notice provisions relate specifically to the uniform 
Evidence Acts hearsay provisions, which are substantially 
different from the law as applied in Queensland; 

 (b) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts; 

 (c) the ALRC should seek further comments in relation to the 
operation of the notice provisions in civil proceedings. 

CIVIL PROCEEDINGS 

3.218 In its Issues Paper, the ALRC posed a question in relation to the 
operation of the hearsay rule in civil proceedings:427 

Should the hearsay provisions of the uniform Evidence Acts be amended to 
allow hearsay evidence to be admitted in civil proceedings, with or without the 
consent of the parties? 

The ALRC’s proposal 

3.219 In its Discussion Paper,428 the ALRC noted that the hearsay rule has 
been abolished in civil proceedings in the United Kingdom, subject to the 
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requirement that the party proposing to adduce hearsay evidence must give 
notice of that fact to the other party.429 

3.220 In submissions to the ALRC, the abolition of the hearsay rule in civil 
proceedings was generally opposed.  Some of the stated grounds of opposition 
were unfairness and the risk of prolonging trials and increasing costs.430 

3.221 The Discussion Paper noted that section 190(1) of the uniform 
Evidence Acts allows the court to dispense with the application of certain rules 
of evidence, including hearsay, if all the parties consent.  In civil cases, such an 
order may be made, regardless of consent, where the evidence relates to a 
matter not genuinely in dispute or where there would be unnecessary expense 
or delay to apply the provisions.431 

3.222 The ALRC did not propose to amend the uniform Evidence Acts to 
abolish hearsay in civil proceedings.432 

The QLRC’s view 

3.223 There have been some inroads into the hearsay rule in civil 
proceedings in Queensland as discussed above.433  It is already the case that a 
judge can dispense with the rules of evidence if a fact in issue is not seriously in 
dispute or where strict proof of a fact in issue might cause unnecessary or 
unreasonable expense, delay or inconvenience in a proceeding.434 

3.224 Abolition of the hearsay rule in civil proceedings would effect a major 
change to the existing position, and the issue would require comprehensive 
examination and consultation. 

3.225 The QLRC notes the approach taken in the United Kingdom and 
considers that further consideration of the situation is warranted. 
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3-26 The QLRC is of the view that: 

 (a) abolition of the hearsay rule for civil proceedings would be a 
substantial change to the existing law in Queensland; 

 (b) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts; 

 (c) the ALRC should undertake a further review of the situation 
in the United Kingdom, where the hearsay rule in civil cases 
has been substantially abolished. 

PROCEEDINGS UNDER THE NATIVE TITLE ACT 1993 (CTH) 

3.226 In the Issues Paper, the ALRC also posed a question about the 
operation of the hearsay provisions of the Evidence Act 1995 (Cth) in 
proceedings under the Native Title Act 1993 (Cth):435 

Are concerns raised by the operation of the hearsay provisions of the Evidence 
Act 1995 (Cth) in proceedings under the Native Title Act 1993 (Cth)?  Should 
any concerns be addressed through amendment of the Evidence Act 1995 
(Cth) or by other means and, if so, how? 

3.227 This question and related issues were dealt with in more detail in 
Chapter 17 of the ALRC’s Discussion Paper, which deals with issues 
concerning Aboriginal and Torres Strait Islander traditional laws and customs. 
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  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
5–14, post para 5.81. 



 

Chapter 4 

The opinion rule and its exceptions 

INTRODUCTION 

4.1 In Queensland, the opinion rule and its exceptions are governed almost 
entirely by the common law with only some statutory modifications.436  The 
general rule is that opinion evidence is not admissible.437  The two generally 
stated exceptions to that rule are the opinion of lay persons, where this is a 
generally accepted means of stating observations in summary form,438 and the 
opinion of experts.439 

4.2 The uniform Evidence Acts’ provisions reflect the common law rules in 
relation to the opinion rule and its exceptions, with some modification. 

4.3 Section 76(1) of the uniform Evidence Acts contains the general 
exclusionary rule (the ‘opinion rule’): 

(1) Evidence of an opinion is not admissible to prove the existence of a fact 
about the existence of which the opinion was expressed. 

4.4 Section 78 contains an exception to the opinion rule for lay persons’ 
opinion evidence.440  It requires that the witness has personal knowledge of a 
matter of a fact, and that the opinion ‘is necessary to obtain an adequate 
account or understanding of the person’s perception of the matter’.  This would 
include evidence of matters that are commonly admitted under the common law 
including the age of a person, the speed at which something was moving, a 
person’s sobriety, and the worn, shabby, used or new condition of things.441 

4.5 Section 79 contains an exception to the opinion rule for expert opinion 
evidence.442  It provides that the opinion rule will not apply where the witness 
has specialised knowledge that is based on the witness’s training, study or 
experience, and the witness’s opinion is wholly or substantially based on that 
specialised knowledge.  At common law, the area of expertise must be ‘an 
organised branch of knowledge’443 or ‘of the nature of a science as to require a 
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  For example, Evidence Act 1977 (Qld) s 9C. 
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  Clark v Ryan (1960) 103 CLR 486. 
438

  Sherrard v Jacob [1965] NI 151. 
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  Clark v Ryan (1960) 103 CLR 486; Weal v Bottom (1966) 40 ALJR 436. 
440

  Section 78 of the uniform Evidence Acts is set out at para 4.13 of this Report. 
441

  Sherrard v Jacob [1965] NI 151. 
442

  Section 79 of the uniform Evidence Acts is set out at para 4.27 of this Report. 
443

  Clark v Ryan (1960) 103 CLR 486, 501–2 (Menzies J), 508 (Windeyer J). 
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course of previous habit, or study, in order to the attainment of a knowledge of 
it’.444 

4.6 In Clark v Ryan,445 doubt was expressed about whether, at common 
law, such expertise could be derived from experience rather than through 
studies.446  Section 79 of the uniform Evidence Acts makes it clear that 
expertise can be obtained from experience. 

4.7 The requirement in section 79 that the opinion be ‘wholly or 
substantially based’ on the person’s specialised knowledge has been the 
subject of controversy.  A related issue is the operation of section 60 of the 
uniform Evidence Acts,447 which has the effect of making the facts on which an 
opinion is based admissible as proof of the matters asserted.  Both of these 
matters are discussed further below.448 

4.8 Section 80 of the uniform Evidence Acts abolishes the operation of two 
common law principles: first, that an opinion cannot be given about an ultimate 
issue in the case and, secondly, that an opinion cannot be given about a matter 
of common knowledge.449 

ISSUES FOR CONSIDERATION 

4.9 In its Issues Paper, the ALRC raised a number of questions about how 
the uniform Evidence Acts deal with opinion evidence.  Those questions 
concerned the following issues: 

• lay opinion; 

• opinions based on specialised knowledge; 

• opinion on the ultimate issue; 

• opinion on matters of common knowledge; and 

• expert opinion regarding children. 

4.10 In its Discussion Paper, the ALRC proposed amendments in relation to 
expert opinion regarding children, and posed some questions for further 
discussion in relation to lay opinion and expert opinion regarding other groups 
of witnesses. 
                                            
444

  Ibid 491 (Dixon CJ), quoting from Smith JW in the notes to Carter v Boehm 1 Smith LC (7th ed, 1876) 577. 
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  (1960) 103 CLR 486. 
446

  Ibid; cf ‘ad hoc’ experts discussed in para 4.37–4.41 of this Report. 
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  Section 60 of the uniform Evidence Acts is discussed at para 3.83–3.99 of this Report. 
448

  See para 4.37–4.41, 4.42–4.63 of this Report. 
449

  Section 80 of the uniform Evidence Acts is set out at para 4.74 of this Report. 
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4.11 Each of these matters will be discussed in light of the position in 
Queensland. 

LAY OPINION AND IDENTIFICATION EVIDENCE 

4.12 In its Issues Paper, the ALRC posed the following question in relation 
to lay opinion evidence:450 

Do concerns exist with regard to the admission of lay opinion evidence under 
s 78 of the uniform Evidence Acts?  Should any concerns be addressed 
through amendment of the uniform Evidence Acts and, if so, how? 

4.13 Section 78 of the uniform Evidence Acts provides: 

78 Exception: lay opinions 

The opinion rule does not apply to evidence of an opinion expressed by a 
person if:  

(a) the opinion is based on what the person saw, heard or otherwise 
perceived about a matter or event; and  

(b) evidence of the opinion is necessary to obtain an adequate account or 
understanding of the person’s perception of the matter or event. 

4.14 The main concern in respect of lay opinion evidence addressed in the 
ALRC’s Discussion Paper related to identification evidence.451  Of particular 
concern, was the effect of the High Court’s decision in Smith v The Queen.452 

4.15 In Smith v The Queen,453 two police officers gave evidence of 
identification of the accused as the person pictured in bank security 
photographs.  The officers’ identification was based on familiarity with the 
accused attained through previous dealings.  A majority of the High Court held 

                                            
450

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
6–1, post para 6.12. 

451
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 8.12. 
452

  (2001) 206 CLR 650. 
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  Ibid. 
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that the evidence was inadmissible as it was not ‘relevant’ as required under 
section 55 of the uniform Evidence Acts.454  In their Honours’ view:455 

The fact that someone else has reached a conclusion about the identity of the 
accused and the person in the picture does not provide any logical basis for 
affecting the jury’s assessment of the probability of the existence of that fact 
when the conclusion is based only on material that is not different in any 
substantial way from what is available to the jury. 

4.16 The majority decision indicates that ‘relevance’ may be shown where 
there is a suggestion that the physical appearance of the accused has changed 
materially or that the police are at some advantage over and above the tribunal 
of fact in recognising the person in the photos. 

4.17 Kirby J, in dissent on this issue, considered that decision makers ‘could 
properly consider that witnesses were better placed to recognise the person in 
the photographs than they were’.456  In his view, the police were so placed and 
the evidence was relevant for the purposes of the Act.457   

4.18 A concern has been expressed that a narrow interpretation of section 
55 or of what will constitute sufficient ‘advantage’ will deprive the court of 
reliable evidence of witnesses, not limited to police officers, who are familiar 
with the person depicted in a photograph.458  

The ALRC’s view 

4.19 In its Discussion Paper, the ALRC sought further comments in relation 
to the decision of the majority of the High Court in Smith v The Queen:459 

Does the decision of the High Court in Smith v The Queen overly constrain the 
admission of police opinion evidence on identification and, if so, how should this 
be remedied? 

                                            
454

  Section 55 of the uniform Evidence Acts provides: 

55 Relevant evidence 
(1) The evidence that is relevant in a proceeding is evidence that, if it were 
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The QLRC’s view 

4.20 In Queensland, the admissibility of such photo identification evidence 
would be determined under the common law lay person exception to the opinion 
evidence rule.  In R v Griffith,460 the Queensland Court of Appeal held that 
police identification evidence was inadmissible as there was no circumstance 
giving the police witness a ‘substantial advantage over the court’.  In the Court’s 
view the opinion evidence was ‘irrelevant’.461 

4.21 A generally accepted definition of ‘relevance’ at common law is that 
contained in Stephen’s Digest of the Law of Evidence, which states that the 
word ‘relevant’ means that:462 

Any two facts to which it is applied are so related to each other that according 
to the common course of events one either taken by itself or in conjunction with 
other facts proves or renders probable the past, present or future existence or 
non-existence of the other. 

4.22 It has been noted that this definition is ‘not materially different’ from 
section 55.463 

4.23 The law in Queensland in relation to lay person identification evidence 
is consistent with that as stated by the High Court in Smith v The Queen.464  
Although it may be perceived that the relevance principle was applied too 
strictly in Smith v The Queen, it is difficult to see how this could be dealt with by 
legislative amendment. 

4.24 It should be noted that, at common law, if such evidence were 
admitted, a Domican direction in relation to the unreliability of identification 
evidence would usually be given in this situation.465  

4-1 The QLRC considers that photo identification by lay persons has 
not caused any concern in Queensland, where the position is 
consistent with the decision in Smith v The Queen.466 
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OPINIONS BASED ON SPECIALISED KNOWLEDGE 

4.25 In its Issues Paper, the ALRC raised a number of questions about the 
admissibility, under section 79 of the uniform Evidence Acts, of opinion 
evidence based on specialised knowledge.  Those questions concerned the 
following issues: 

• the admissibility of expert evidence in scientific or technical fields; 

• ‘ad hoc’ experts and specialised knowledge; 

• the factual basis of expert opinion; and 

• expert opinion evidence in practice. 

4.26 Each of these issues is discussed in this section in light of the position 
in Queensland. 

4.27 Section 79 of the uniform Evidence Acts contains the exception to the 
opinion rule for expert evidence.  It provides: 

79 Exception: opinions based on specialised knowledge 

If a person has specialised knowledge based on the person’s training, study or 
experience, the opinion rule does not apply to evidence of an opinion of that 
person that is wholly or substantially based on that knowledge. 

The admissibility of expert evidence in scientific or technical fields 

4.28 In its Issues Paper, the ALRC posed the following questions in relation 
to the criteria for admissibility of expert evidence:467 

Should the uniform Evidence Acts be amended to introduce additional criterion 
for the admissibility of expert evidence in scientific or technical fields? 

Alternatively, should the uniform Evidence Acts be amended to remove 
threshold admissibility rules for expert opinion evidence, leaving judges to 
decide on the weight to be given to such evidence?  

4.29 The courts are continually faced with new scientific and technical fields 
sought to be the subject of expert opinion.  In its Interim Report, the ALRC 
rejected the incorporation of a ‘field of expertise’ test for admissibility under 
section 79.468 

                                            
467

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Questions 
6–2 and 6–3, post para 6.25. 

468
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 743. 
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4.30 A ‘field of expertise’ test would require either that the field has general 
acceptance and uses accepted theories and techniques (the Frye test),469 or 
that the court itself make an assessment of the reliability of the field (the 
Daubert test).470  Australian common law cases have adopted different tests at 
different times to determine the ambit of expert opinion.471  The current 
approach at common law would appear to require a ‘reliable body of knowledge 
or experience’.472 

4.31 The ALRC concluded in its Interim Report that, rather than being a 
question of admissibility, such matters should be left to:473 

the general judicial discretion to exclude evidence when it might be more 
prejudicial than probative, or tend to mislead or confuse the tribunal of fact.  
This could be used to exclude evidence that has not sufficiently emerged from 
the experimental to the demonstrative. 

4.32 The application of the test of ‘special knowledge’ under the uniform 
Evidence Acts has been discussed in a number of cases.474  After reviewing 
these cases, Odgers concludes that section 79 may require a standard of 
evidentiary reliability, so that expert opinion evidence must be derived from a 
reliable body of knowledge and experience.475  It has also been suggested that 
reliability is a useful criterion for excluding or limiting the use of novel or 
untested opinion evidence under the discretionary provisions of the uniform 
Evidence Acts.476 

The ALRC’s proposal 

4.33 The ALRC noted in its Discussion Paper that the uniform Evidence 
Acts’ current scheme allows the courts ‘a wide discretion in how they assess the 
evidentiary value of an expert’s specialised knowledge; whether for the 
purposes of s 79, or in order to determine whether the expert’s opinion evidence 
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should be excluded under the discretionary provisions’.477  In its view, 
attempting to introduce additional criteria dealing with permissible fields of 
expertise may introduce new uncertainties, particularly since such criteria are 
not always practical or appropriate.478 

4.34 The ALRC did not propose to introduce additional criteria for the 
admissibility of expert evidence in scientific or technical fields, or to remove the 
threshold admissibility rules for expert opinion evidence.479 

The QLRC’s view 

4.35 As noted above,480 the current approach at common law in relation to 
areas of expertise is to require that the ‘expert’s’ knowledge be in an area 
‘sufficiently organised or recognised to be accepted as a reliable body of 
knowledge or experience’.481 

4.36 The QLRC agrees that the courts should, as is presently the position at 
common law, be allowed to determine, on a case-by-case basis, whether an 
area of knowledge is the proper subject of expert opinion evidence.  It considers 
that the question of admissibility should not be left to the court’s discretion, and 
that threshold requirements should be retained to reflect the position at common 
law. 

4-2 The QLRC considers that: 

 (a) the courts should continue to determine whether an area of 
knowledge is the proper subject of expert opinion evidence 
according to the existing admissibility requirements set out 
in section 79 of the uniform Evidence Acts and on a case-by-
case basis; 

 (b) the threshold requirements for the admissibility of expert 
opinion set out in section 79 of the uniform Evidence Acts 
should be retained. 

4-3 The QLRC agrees with the ALRC’s view that section 79 of the 
uniform Evidence Acts should not be amended. 
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‘Ad hoc’ experts and specialised knowledge 

4.37 In its Issues Paper, the ALRC posed the following question:482 

Do concerns exist with regard to the admission of so-called ‘ad hoc’ expert 
opinion evidence?  Should any concerns be addressed through amendment of 
the uniform Evidence Acts and, if so, how? 

4.38 Ad hoc experts were recognised at common law by the High Court in 
Butera v DPP (Vic),483 in which it was held that a person can be an expert in a 
particular matter without formal training.  The person’s expertise may be 
acquired through particular experience, for example, by listening to tape 
recordings which are substantially unintelligible to anybody who has not heard 
them repeatedly.484 

4.39 Under section 79 of the uniform Evidence Acts,485 the requirement that 
specialised knowledge be based on a person’s training, study or experience 
may be wide enough to include evidence of an opinion by an ad hoc expert.486 

The ALRC’s view 

4.40 The ALRC noted that the phrase ‘training, study or experience’ in 
section 79 has not caused significant concern, and did not propose any 
change.487 

The QLRC’s view 

4.41 The opinion evidence of an ad hoc expert is admissible at common law 
in appropriate circumstances, and is likely to be admissible under section 79 of 
the uniform Evidence Acts.  The QLRC agrees that no amendment to section 79 
of the uniform Evidence Acts is required. 

4-4 The QLRC considers that the position in relation to ‘ad hoc’ experts 
is substantially the same under the uniform Evidence Acts and in 
Queensland. 
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4-5 The QLRC agrees with the ALRC’s view that no amendment to 
section 79 of the uniform Evidence Acts is necessary to facilitate 
the admissibility of the opinion evidence of ad hoc experts. 

The factual basis of the expert opinion 

4.42 In its Issues Paper, the ALRC posed the following question:488 

Do concerns exist with regard to the extent of the requirement under the 
uniform Evidence Acts to show that expert opinion evidence is ‘based on’ the 
application of specialised knowledge to relevant facts or factual assumptions? 
Should any concerns be addressed through amendment of the uniform 
Evidence Acts or by other means, and if so, how? 

4.43 Section 79 of the uniform Evidence Acts requires that expert opinion 
evidence must be ‘wholly or substantially’ based on the expert’s specialised 
knowledge.489  The question arises whether this test incorporates a strict ‘basis 
rule’, that is, a requirement that the factual basis of the opinion must be proved 
before the opinion is admissible.  This issue is complicated by the operation of 
section 60 of the uniform Evidence Acts, which would make the facts on which 
the opinion is based admissible as an exception to the rule against hearsay. 

4.44 In its Interim Report, the ALRC expressed doubt as to the existence of 
a strict basis rule that would make an opinion that was not supported by proven 
admissible evidence, not merely of little or no value, but inadmissible.490  The 
ALRC concluded that, even if the basis rule existed, it should not be a pre-
condition to admissibility under the uniform Evidence Acts.491  It considered that 
concerns about the factual basis of opinions could be adequately addressed by 
use of the relevance discretion in section 135 of the uniform Evidence Acts.492  
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4.45 In Ramsay v Watson,493 the High Court held that statements made to a 
medical expert were admissible as the foundation of the expert opinion, but 
were not admissible as evidence of the existence of the matters stated 
therein:494 

Hearsay evidence does not become admissible to prove facts because the 
person who proposes to give it is a physician.  And, if the man whom the 
physician examined refuses to confirm in the witness box what he said in the 
consulting room, then the physician’s opinion may have little or no value, for 
part of the basis of it has gone. 

4.46 The decision in Ramsay v Watson has been interpreted as supporting 
the existence of the basis rule.495  In Paric v John Holland (Constructions) Pty 
Ltd,496 the High Court stated that ‘[i]t is trite law that for an expert medical 
opinion to be of any value the facts upon which it is based must be proved by 
admissible evidence’.497  

4.47 Despite the ALRC’s intention when drafting the expert opinion provision 
contained in section 79, Austin J commented in Australian Securities and 
Investments Commission v Rich498 that ‘the basis rule has been transposed 
from the common law into the uniform Evidence Act’.499  His Honour referred 
with approval to the criteria set out by Heydon JA in Makita (Australia) Pty Ltd v 
Sprowles, including the requirement that:500 

so far as the opinion is based on the facts “observed” by the expert, they must 
be identified and admissibly proved by the expert, and so far as the opinion is 
based on “assumed” or “accepted” facts, they must be identified and proved in 
some other way. 

4.48 A contrary view of the criteria set out in Makita (Australia) Pty Ltd v 
Sprowles has been taken in a line of cases in the Federal Court.501  In 
Sydneywide Distributors Pty Ltd v Red Bull Australia Pty Ltd,502 Branson J 
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stated that the criteria should be understood as a ‘counsel of perfection’ and 
should be regarded as going to weight, rather than admissibility.503 

4.49 In Australian Securities and Investments Commission v Rich,504 Austin 
J concluded that it seemed ‘unnecessary to resolve this conflict in the present 
case’.505  In that case, the relevant expert report was held to be inadmissible 
because it did not ‘identify adequately the factual basis for the opinions’.506  On 
appeal, the New South Wales Court of Appeal made no reference to the ‘basis 
rule’.507  Consequently, it is unclear whether a strict basis rule applies under 
section 79 of the uniform Evidence Acts. 

4.50 The issue arose in Queensland in Bromley Investments Pty Ltd v 
Elkington.508  Muir J commented that:509 

It is plain that the statements or assumptions of fact which form the basis of an 
expert’s opinion must be proved other than by the evidence of the expert unless 
the relevant facts are within the expert’s own knowledge. 

4.51 His Honour J cited Ramsay v Watson510 and Makita (Australia) Pty Ltd 
v Sprowles511 to support this proposition.  This conclusion, however, was not 
decisive in the case, as his Honour relied on rule 394 of the Uniform Civil 
Procedure Rules 1999 (Qld) to dispense with the need to adduce evidence of 
some facts on which the expert opinion was based.512  Muir J commented 
further that, ‘to the extent that it is necessary to do so, it is just to accept the 
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loose hearsay evidence in the Report as proof of the matters in contention’.513  
This issue did not arise in the appeal.514  

4.52 In Interline Hydrocarbon Inc v Brenzil Pty Ltd,515 Douglas J commented 
that the careful analysis of the common law decisions by Heydon JA in Makita 
(Australia) Pty Ltd v Sprowles516 was persuasive.517 

4.53 Under section 60 of the uniform Evidence Acts, evidence of statements 
made to an expert, or other information upon which the expert’s opinion is 
based, may be used to prove the facts contained in the statements or 
information, subject to discretionary limitations on the use or exclusion of that 
evidence.  In R v Lawson,518 Sperling J commented on the dangers of allowing 
medical histories to be used as evidence of the facts they contain.  Sperling J 
expressed the concern that it is possible for unsworn and untested histories to 
go into evidence in criminal trials as evidence of the facts.519 

4.54 However, in Quick v Stoland Pty Ltd,520 Branson J considered that:521 

In cases in which there is a genuine dispute as to the relevant facts, it might be 
expected that a court would ordinarily limit the operation of s 60 of the Act by 
exercising the power vested in it by s 136 of the Act. 

4.55 Her Honour noted, however, that ‘the weight to be accorded to any 
particular evidence remains a matter for the court before which the evidence is 
adduced’.522 

4.56 Heydon, in Cross on Evidence, comments that ‘[t]here is much to be 
said for a relaxation of the rule against hearsay generally in its application of the 
giving of opinion evidence’.523  He notes a number of examples where hearsay 
is received as part of opinion evidence, for example, opinion evidence as to the 
financial condition of a person or business expressed by a person with financial 
expertise or experience, proof of native title and valuation of land cases.524  
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Heydon comments that ‘the strict application of the rule would mean that 
opinion evidence would rarely be receivable’:525 

The rule which prohibits an opinion based on factual assumptions unless facts 
corresponding with the assumptions are proved by admissible evidence is 
made workable not only by the generosity of the litigants but more important by 
a substantial degree of flexibility in its application by the courts. 

The ALRC’s proposal 

4.57 In its Discussion Paper, the ALRC acknowledged the considerable 
confusion about the admissibility criteria for expert opinion evidence under the 
uniform Evidence Acts.526  In its view, the proper approach is to:527 

follow the overall scheme of the uniform Evidence Acts, applying the relevance 
test, followed by the opinion rule and its exceptions and, finally, the 
discretionary provisions. 

4.58 The ALRC concluded that section 79 of the uniform Evidence Acts 
does not require the factual basis of the expert opinion to be proved.  It 
considered that:528 

Section 79 does not, however, require the facts relied upon be proved or that it 
be demonstrated that they will be proved.  What must be clarified is what the 
expert asserts as to such matters.  That does not mean that, if it becomes 
apparent during the proceedings that important facts are not going to be the 
subject of admissible evidence, the opposing party will be without remedy or the 
court unable to control the admission of the evidence.  Failure to prove the 
factual basis may be extensive enough to require exclusion under s 135 or, in 
extreme cases, under s 55.  However, s 79 itself does not, and cannot by its 
terms, provide the mechanism for exclusion. 

4.59 Provided the uniform Evidence Acts are interpreted and applied in this 
way, the ALRC was of the view that there was no need for any amendment.529  

4.60 The ALRC did not propose to amend the uniform Evidence Acts in 
relation to the requirement to show that expert opinion evidence is ‘based on’ 
the application of specialised knowledge to relevant facts or factual 
assumptions. 
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The QLRC’s view 

4.61 The QLRC is of the view that, at common law, as applied in 
Queensland, the ‘basis rule’ exists, but is not always strictly applied in practice.  
Strict application would mean that an expert’s opinion is inadmissible unless the 
factual basis is established by admissible evidence that will be proved in the 
case.  Although the existence of the basis rule was acknowledged in Bromley 
Investments Pty Ltd v Elkington,530 Muir J exercised his discretion not to apply 
the rule in that case.531 

4.62 The QLRC notes that it is unclear whether the basis rule is a 
requirement of admissibility under section 79 of the uniform Evidence Acts. 

4.63 The QLRC has some concerns about the operation of section 60 of the 
uniform Evidence Acts in this area and its potential abuse by litigants.  
However, the QLRC considers that parties will be at a forensic disadvantage if 
they fail to adduce proof of the facts on which the opinion is based.  Contentious 
issues can be dealt with by way of objection by the parties and a ruling that the 
facts be strictly proved or that hearsay evidence be excluded or its use limited.  

4-6 The QLRC is of the view that: 

 (a) the ‘basis rule’ is part of the common law in Queensland, but 
is not always strictly applied; 

 (b) the issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts, particularly in 
relation to whether the abolition of the basis rule is 
appropriate in criminal trials; 

 (c) despite the ALRC’s conclusion that section 79 of the uniform 
Evidence Acts does not incorporate the ‘basis rule’, it is 
uncertain whether the courts will interpret section 79 as 
incorporating the ‘basis rule’; 

 (d) for the purposes of clarity, if the ALRC’s intention is that the 
basis rule should be abolished, the uniform Evidence Acts 
should contain an express provision to that effect. 
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Expert opinion evidence in practice 

4.64 In its Issue Paper, the ALRC posed the following question in relation to 
section 79 of the uniform Evidence Acts:532 

Is there insufficient understanding amongst legal practitioners of the need to 
demonstrate under s 79 of the uniform Evidence Acts that a particular opinion is 
‘based on’ the application of specialised knowledge to relevant facts or factual 
assumptions and, if so, how should this be remedied? 

4.65 In its Discussion Paper, the ALRC noted that it had received many 
comments favouring stricter enforcement of the rules of evidence in relation to 
expert opinion.533  The ALRC considered that these concerns can best be 
addressed through court rules and, more generally, by greater awareness of the 
rules among the legal profession and expert witnesses.534 

4.66 In that context, the ALRC referred to the Federal Court’s guidelines for 
expert witnesses, which prescribe the matters that are to be contained in an 
expert report and which promote transparency as to the basis of an expert’s 
opinion.535 

4.67 To a large extent, these guidelines reflect the criteria set out in Makita 
(Australia) Pty Ltd v Sprowles.536  The guidelines require that the facts upon 
which the opinion is based be ‘clearly and fully stated’ rather than ‘identified and 
proved’. 

4.68 The Discussion Paper also noted concerns relating to costs and delays 
attributable to the adducing of expert opinion evidence and undue partisanship 
or bias on the part of expert witnesses.537 

4.69 The ALRC considered that these issues are primarily procedural in 
nature, rather than related to the operation of the uniform Evidence Acts.538  It 
noted539 that these issues were considered in its report, Managing Justice: A 
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Review of the Federal Civil Justice System,540 and are currently under review by 
the NSWLRC.541 

The ALRC’s view 

4.70 The ALRC did not propose any changes to the uniform Evidence Acts 
in relation to the role of lawyers or the procedural aspects in respect of expert 
evidence.542 

The QLRC’s view 

4.71 The concerns expressed in the ALRC’s Discussion Paper have largely 
been addressed in Queensland through court rules and directions, including 
recent amendments to the Uniform Civil Procedure Rules 1999 (Qld), which 
prescribe the contents of an expert’s report, allow the use of court-appointed 
experts, and limit the number of expert witnesses that may be called in a 
proceeding.543 

4.72 The QLRC agrees that there is no need for any amendment to the 
uniform Evidence Acts. 

4-7 The QLRC is of the view that procedural matters in relation to 
expert evidence are adequately addressed in Queensland in the 
Uniform Civil Procedure Rules 1999 (Qld). 

4-8 The QLRC supports the ALRC’s view that no amendment to the 
uniform Evidence Acts is necessary in relation to procedural issues 
as to expert evidence. 
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OPINION ON AN ULTIMATE ISSUE 

4.73 In its Issues Paper, the ALRC posed the following question:544 

Do concerns exist with regard to the admission of expert opinion evidence 
about an ultimate issue or expert opinion by way of submission or argument?  
Should any concerns be addressed through amendment of the uniform 
Evidence Acts or by other means, and if so, how? 

4.74 Section 80 of the uniform Evidence Acts provides: 

80 Ultimate issue and common knowledge rules abolished 

Evidence of an opinion is not inadmissible only because it is about:  

(a) a fact in issue or an ultimate issue; or 

(b) a matter of common knowledge. 

4.75 In its original evidence inquiry, the ALRC noted that what constitutes an 
‘ultimate issue’ had not been authoritatively ruled on.545  However, it was 
generally understood to be a rule ‘that prohibits a witness applying any kind of a 
“legal standard” to the facts, something which it is suggested is the function of 
the jury after instruction from the judge’.546  In Murphy v The Queen,547 the High 
Court doubted the existence of a rule that an expert may not give an opinion on 
an ultimate fact in issue. 

4.76 Evidence that would breach the ‘ultimate issue’ rule, since it involves 
the application of a legal standard, includes evidence that a defendant was 
negligent, that a deceased lacked testamentary capacity, or that an accused 
was provoked.548  Despite this rule, expert evidence about an accused’s sanity 
is permitted even though it involves the application of a legal standard.549 

4.77 The rule has been said to be justified on a number of bases, including 
that allowing such evidence usurps the role of the trier of fact, can be confusing 
and unhelpful, and distorts the fact-finding process.550 

4.78 In its Interim Report, the ALRC noted that the rule has been the subject 
of wide-spread criticism on the ground that its operation relies on fine 
distinctions between ultimate and non-ultimate issues and between issues of 
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fact and law.551  The purpose of section 80 was to abolish the ultimate issue 
rule.552 

4.79 At common law, it would seem that an expert can give evidence about 
the existence and effect of foreign law, but not about its application to the facts 
at hand.553  A similar interpretation of section 80 was adopted in Allstate Life 
Insurance Co v Australia and New Zealand Banking Group Ltd (No 6).554  In that 
case, Lindgren J held that the section was ‘not apt to refer to expert legal 
opinion which impinges upon the essential curial function of applying the law, 
whether domestic or foreign, to facts’.555  However, in Idoport Pty Ltd v National 
Australia Bank Ltd,556 while it was not necessary to decide the correctness of 
Lindgren J’s position, Einstein J declined to follow that reasoning.557 

4.80 It should also be noted that, even if section 80 does not prevent expert 
evidence being given on ultimate issues, the discretion to exclude evidence that 
may mislead the jury or waste the court’s time might be utilised. 

The ALRC’s proposal 

4.81 Although some of the submissions in response to the ALRC’s Issues 
Paper supported the reintroduction of the ultimate issues rule,558 the ALRC 
concluded that attempts to reintroduce the rule into the uniform Evidence Acts 
would be made more difficult by uncertainty about the existence and scope of 
the rule at common law.  Consequently, it did not propose any change to 
section 80 of the uniform Evidence Acts in this regard.559 

The QLRC’s view 

4.82 The QLRC notes the decline in the application of the ultimate issue rule 
at common law and the uncertainty that surrounds its scope.  The effect of 
section 80 of the uniform Evidence Acts is not to make such evidence 
admissible, but to provide that it is not inadmissible only because it goes to an 
ultimate issue.  Consequently, if the evidence would not assist the decision 
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maker and would tend to mislead, confuse, or otherwise prolong the trial 
unnecessarily, the evidence could still be excluded. 

4.83 In its report on the evidence of children, the QLRC was not in favour of 
abolishing the ultimate issue rule.560  It did not consider ‘it appropriate that an 
expert witness should generally be able to testify as to the questions in issue in 
the proceeding’.561  This issue requires the ALRC’s further consideration, 
particularly in relation to the abolition of the rule in jury trials.  

4.84 If the ultimate issue rule is not reintroduced into the uniform Evidence 
Acts, the operation of section 80 in relation to expert opinion evidence on legal 
matters should be clarified with a view to resolving the issue referred to in 
Allstate Life Insurance Co v Australia and New Zealand Banking Group Ltd 
(No 6)562 and Idoport Pty Ltd v National Australia Bank Ltd.563 

4-9 The QLRC is of the view that: 

 (a) the existence and application of the ‘ultimate issue’ rule is 
unclear at common law; 

 (b) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts; and 

 (c) if, as the ALRC has proposed, the ultimate issue rule is not to 
be re-introduced into the uniform Evidence Acts, the 
operation of section 80 in relation to expert opinion on legal 
matters should be clarified. 

OPINION ON MATTERS OF COMMON KNOWLEDGE 

4.85 In its Issue Paper, the ALRC posed the following question:564 

Do concerns exist with regard to the admission of expert opinion evidence on 
matters of common knowledge, for example, in relation to expert identification 
evidence or motor vehicle accident reconstruction?  Should any concerns be 
addressed through amendment of the uniform Evidence Acts or by other 
means, and if so, how? 
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4.86 At common law, opinion evidence is not admissible if it relates to a 
matter of ‘common knowledge’ and would therefore be of no assistance to the 
court (the ‘common knowledge’ rule).565  In its Interim Report, the ALRC 
disapproved of this approach:566 

Excluding evidence because the “ordinary man” has some knowledge about the 
area is entirely fallacious and ought not to be part of the evidence law  …  An 
expert, however, may still be of assistance to the court even in an area about 
which most people know something.  An expert purports to have “special” skill 
and knowledge about something over and above that of the “ordinary man”. 

4.87 The ALRC recommended in its Interim Report that such opinions, if 
relevant, be prima facie admissible, subject to the possibility of discretionary 
exclusion.567 

4.88 The common knowledge rule has been applied at common law to 
exclude expert opinion on matters such as identification,568 a child’s 
development,569 and the reliability of a particular witness.570 

4.89 In relation to the reliability of a particular witness, the courts have 
allowed expert evidence about the credibility of a witness only where the 
witness’s capacity to give reliable evidence is impaired by ‘disease, defect or 
abnormality’ and is, therefore, outside the ordinary experience of a jury.571 

4.90 However, this distinction was rejected by the High Court in Murphy v 
The Queen,572 where several members of the Court doubted whether there was 
a general principle that expert evidence was admissible only where there was 
evidence of ‘abnormality’.573 

4.91 Recent cases indicate that the courts may be more willing to accept 
expert evidence in the area of ‘social science’.  In HG v The Queen,574 a 
number of judges on the High Court accepted that the evidence of a 
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psychologist about a young child’s knowledge of sexual matters would be 
admissible under the opinion rule.575 

4.92 The operation of section 80 of the uniform Evidence Acts576 was 
discussed by the New South Wales Court of Criminal Appeal in R v Smith,577 
where it was accepted that expert identification evidence may now be 
admissible under section 79 of the uniform Evidence Acts.578  However, the 
Court of Criminal Appeal further noted that such evidence could be excluded 
under the general discretion in section 135(c) if it was likely to cause or result in 
undue waste of time.579 

The ALRC’s view 

4.93 In its Discussion Paper, the ALRC reiterated that the effect of section 
80 is that evidence previously challengeable under the common knowledge 
rule, for example, evidence from psychologists or psychiatrists about human 
behaviour or about a child’s development is admissible, subject to the general 
discretions to exclude or limit the use of evidence contained elsewhere in the 
uniform Evidence Acts.580 

4.94 In the ALRC’s view, the important issue is whether the discretionary 
provisions of the uniform Evidence Acts are capable of addressing concerns 
raised about the admission of such evidence.581  The ALRC considered that a 
‘more robust approach’ to the application of the discretionary provisions would 
provide ‘adequate latitude for courts to exclude evidence on matters of common 
knowledge’.582  It did not propose any change to section 80 of the uniform 
Evidence Acts to reintroduce the common knowledge rule.583 

The QLRC’s view 

4.95 The uniform Evidence Acts’ approach to the admissibility of opinion 
evidence on matters of common knowledge reflects the High Court’s views in 
Murphy v The Queen.584  It is also consistent with the recommendation in the 
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QLRC’s report on the evidence of children that expert evidence about child 
witnesses should not be excluded on the basis of the ‘common knowledge 
rule’.585 

4.96 The QLRC considers that issues of weight, relevance and wasting of 
the court’s time can be dealt with by the application of the credibility rule586 or 
discretionary exclusion.  The QLRC agrees with the ALRC’s proposal not to 
reintroduce the common knowledge rule into the uniform Evidence Acts. 

4-10 The QLRC is of the view that: 

 (a) the uniform Evidence Acts’ approach to the ‘common 
knowledge’ rule differs from the law in Queensland generally; 

 (b) the ‘common knowledge’ rule has been abrogated to some 
extent in Queensland in relation to expert evidence about the 
evidence of children; 

 (c) the uniform Evidence Acts’ approach to the ‘common 
knowledge’ rule has merit over the exclusionary approach 
adopted in Queensland; and 

 (d) the issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts. 

4-11 The QLRC supports the ALRC’s proposal not to reintroduce the 
common knowledge rule. 
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EXPERT OPINION REGARDING CHILDREN587 

4.97 In its Issues Paper, the ALRC posed the following question:588 

Should the Evidence Act 1995 (Cth) be amended to clearly allow for the 
admission of expert evidence regarding the credibility or reliability of child 
witnesses?  Does s 79A of the Evidence Act 2001 (Tas)589 achieve this 
purpose, or is further clarification required?  [note added] 

4.98 At common law, there are a number of rules that operate generally 
against the admissibility of expert opinion about the credibility and reliability of 
witnesses, including children.590  Generally, a party cannot call a witness for the 
sole purpose of bolstering the credibility of another witness, including a 
complainant (the ‘credibility’ or ‘bolster’ rule).591  Rules relating to expert 
evidence that require expertise in a ‘recognised body of knowledge’ and 
exclude ‘common knowledge’ evidence also operate against the admissibility of 
this evidence.592 

4.99 Some of these issues have been ameliorated by a greater recognition 
by the courts of social sciences and a rejection of an approach that would allow 
expert evidence as to credibility only where there was evidence of 
‘abnormality’.593  Notwithstanding this, it has been suggested that Australian 
courts will continue to be cautious in admitting expert evidence regarding the 
patterns of behaviour of child abuse victims.594 
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4.100 If evidence is admitted as expert opinion evidence, it may still be 
excluded for breaching the credibility rule.595  However, at common law, there 
are some exceptions to the credibility rule that may allow expert evidence to be 
admitted.  In R v C,596 it was suggested that evidence used to rehabilitate a 
witness’s credit, which had been impugned under cross-examination, could be 
given by an expert.597 

4.101 Comparable provisions in the uniform Evidence Acts are more 
restrictive.  The exception contained in section 108,598 which deals with the 
rehabilitation of a witness whose credibility has been impugned, does not apply 
to expert evidence.  It applies only to re-examination of the witness concerned, 
or to the admission of a prior consistent statement of the witness in order to 
counter suggestions that the witness made a prior inconsistent statement or that 
the evidence given by the witness has been fabricated or reconstructed or is the 
result of suggestion.599 

4.102 A cross-examining party is also limited in the extent to which it may 
introduce evidence as to credibility against the witness.  In limited 
circumstances, evidence may be led to rebut a denial made in cross-
examination of matters put to a witness that are relevant only to credit.600  Two 
of the main exceptions to the rule against rebuttal of answers going to credit are 
to prove bias and to prove a prior inconsistent statement.601 
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4.103 In its Discussion Paper, the ALRC noted that evidence admitted as an 
exception to the credibility rule under section 106 of the uniform Evidence 
Acts,602 to rebut a denial made in cross-examination, may provide an avenue for 
defence lawyers to introduce expert evidence attacking the credibility of a child 
witness.603 

4.104 In their joint report on the evidence of children, the ALRC and the 
Human Rights and Equal Opportunity Commission recommended that the rules 
of evidence be amended to ensure appropriate evidence about a child witness’s 
behaviour is admitted in abuse cases to assist in the assessment of the child’s 
credibility.604 

4.105 In its report on the evidence of children, the QLRC recommended that 
the Evidence Act 1977 (Qld) be amended to provide that:605 

If it is probative in the circumstances … expert evidence should be admissible 
in relation to psychological factors which may lead to behaviour relevant to the 
credibility of a child witness.  However, such evidence should be admissible in 
support of the credibility of a child witness only to rebut suggestions that the 
child is not a credible witness. 

4.106 Section 9C of the Evidence Act 1977 (Qld)606 generally gives effect to 
this recommendation.607  It provides: 
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  Queensland Law Reform Commission, Report, The Receipt of Evidence by Queensland Courts: The 

Evidence of Children (R 55 Part 2, 2000) 320, Recommendation 15.2. 
606

  Inserted by the Evidence (Protection of Children) Amendment Act 2003 (Qld) s 57. 
607

  However, s 9C of the Evidence Act 1977 (Qld) does not incorporate the qualification that the evidence is to be 
admissible only where the child’s credit is in issue. 
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9C Expert evidence about witness’s ability to give evidence 

(1) This section applies to a proceeding if— 

(a)  under section 9A, the court is deciding whether a person is 
able to give an intelligible account of events which he or she 
has observed or experienced; or  

(b) under section 9B, the court is deciding whether a person 
understands the matters mentioned in section 9B(2)(a) and (b); 
or 

(c) the evidence of a child under 12 years is admitted. 

(2) Expert evidence is admissible in the proceeding about the person’s or 
child’s level of intelligence, including the person’s or child’s powers of 
perception, memory and expression, or another matter relevant to the 
person’s or child’s competence to give evidence, competence to give 
evidence on oath, or ability to give reliable evidence. 

4.107 This section would appear to allow expert evidence in three situations – 
first, on a voir dire to assess issues of competence generally; secondly, on a 
voir dire to determine competence to give sworn evidence; and thirdly, in the 
trial proper to assist the court in assessing the credit of a child under twelve 
years.608 

4.108 In relation to the third situation, both the credibility rule and the 
common knowledge rule for experts would seem to be overcome.  However, 
other expert opinion rules, such as the requirements that the witness be an 
expert and that the area be a recognised body of knowledge, continue to apply. 

The ALRC’s proposal 

4.109 In the ALRC’s view, expert opinion evidence about the credibility or 
reliability of children’s evidence should be admissible under section 79.609  
However, it noted that the case law confirms that Australian courts continue to 
demonstrate a reluctance to admit such evidence.610 

4.110 The ALRC further considered that the danger of such expert opinion 
evidence being misused can be adequately addressed by judicial comments or 
directions.611 

                                            
608

  Cf Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [9C.1]. 
609

  Section 79 of the uniform Evidence Acts is set out at para 4.27 of this Report. 
610

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 8.162. 

611
  Ibid para 8.164. 
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4.111 The ALRC proposed the following two amendments to the uniform 
Evidence Acts:612 

To avoid doubt, the uniform Evidence Acts should be amended to provide an 
exception to the opinion and credibility rules for expert opinion evidence on the 
development and behaviour of children.613 

The uniform Evidence Acts should be amended to include a new exception to 
the credibility rule which provides that, if a person has specialised knowledge 
based on the person’s training, study or experience, the credibility rule does not 
apply to evidence given by the person, being evidence of an opinion of that 
person that: (a) is wholly or substantially based on that knowledge; and (b) 
could substantially affect the credibility of a witness; and (c) is adduced with the 
leave of the court. 

The QLRC’s view 

4.112 The ALRC’s proposals are consistent with section 9C of the Evidence 
Act 1977 (Qld) in so far as that section applies to the reliability and credibility of 
children. 

4.113 The proposal is also consistent with section 9C in so far as that section 
applies to all offences, and is not limited to sexual offences as is section 79A of 
the Evidence Act 2001 (Tas). 

4.114 The QLRC considers that section 9C of the Evidence Act 1977 (Qld) 
has the effect of overriding the credibility rule at common law.  It is noted that 
the ALRC’s proposal is to amend both the opinion evidence provisions and the 
credibility provisions of the uniform Evidence Acts614 to ensure the desired 
outcome. 

4.115 The QLRC supports the ALRC’s proposal. 

                                            
612

  Ibid Proposal 8–1, post para 8.168; Proposal 11–6, post para 11.110. 
613

  The following proposed amended wording for s 79 is contained in Australian Law Reform Commission, 
Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) Appendix 1, 545: 

79 Exception: opinions based on specialised knowledge 
(1) If a person has specialised knowledge based on the person’s training, study or 

experience, the opinion rule does not apply to evidence of an opinion of that 
person that is wholly or substantially based on that knowledge. 

(2) To avoid doubt, subsection (1) applies to evidence of a person who has 
specialised knowledge of child development and child behaviour (including 
specialised knowledge of the effect of sexual abuse on children and of their 
behaviour during and following the abuse), being evidence in relation to either 
or both of the following: 
(a) the development and behaviour of children generally; 
(b) the development or behaviour of children who have been the victims 

of sexual offences, or offences similar to sexual offences. 
614

  The credibility provisions of the uniform Evidence Acts are discussed in detail in Chapter 6 of this Report. 



128 Chapter 4 

4.116 However, the QLRC notes that the approach taken to children’s 
evidence in relation to opinion evidence is inconsistent with the approach taken 
by the ALRC in relation to hearsay evidence as it relates to children’s evidence. 

4.117 The ALRC did not propose any amendment to the uniform Evidence 
Acts in relation to the hearsay provisions.615  The ALRC justified non-inclusion 
of the provisions on the basis of the difficulty in developing uniform provisions, 
the close links between such provisions and complex procedural rules, and the 
ALRC’s policy that the uniform Evidence Acts should remain Acts of general 
application.616  

4.118 In relation to the opinion rule, however, the ALRC suggested that the 
proposed amendment would not constitute any major departure from the 
existing law, and that section 79A of the Evidence Act 2001 (Tas) provides a 
model.617 

4-12 The QLRC: 

 (a) is of the view that the proposed amendment is consistent 
with the existing law in Queensland relating to the reliability 
and credibility of a child witness; 

 (b) supports the ALRC’s proposal and the related amendment to 
the credibility provisions of the uniform Evidence Acts; and 

 (c) is of the view that the ALRC should review all of its proposals 
that relate to the evidence of children and other vulnerable 
witnesses to ensure that a consistent approach is taken to 
the inclusion of provisions that address concerns about the 
evidence of these witnesses. 

4-13 The QLRC commends the specific provision of the Evidence Act 
1977 (Qld) that deals with these issues – namely, section 9C of the 
Evidence Act 1977 (Qld). 

                                            
615

  See para 3.207 of this Report. 
616

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 7.271–7.263. 

617
  Ibid para 8.166. 
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EXPERT OPINION IN RELATION TO THE RELIABILITY OF OTHER 
CATEGORIES OF WITNESS 

4.119 In its Discussion Paper, the ALRC noted that it had received a 
submission in response to the Issues Paper to the effect that consideration 
should be given to recommending the enactment of an exception to the 
credibility rule that would permit the adducing of expert evidence in relation to 
complainants suffering from an intellectual disability.618  This issue raises 
substantially the same issues discussed in relation to children,619 although, in 
the case of persons with an intellectual disability, there is less likelihood that the 
‘common knowledge’ rule would be an obstacle to admissibility. 

The ALRC’s proposal 

4.120 In its Discussion Paper, the ALRC sought further comment on this 
issue:620 

Should the uniform Evidence Acts be amended to provide for the admissibility 
of expert opinion evidence on the credibility or reliability of other categories of 
witness, such as victims of family violence or people with an intellectual 
disability? 

4.121 The ALRC’s proposal in relation to evidence about the credibility of a 
child witness,621 which would create an exception to the credibility rule for 
expert evidence that has ‘substantial probative value’, would also apply to 
evidence in respect of these other categories of witnesses. 

The QLRC’s view 

4.122 Section 9C of the Evidence Act 1977 (Qld)622 would seem to limit 
expert opinion about the credibility or reliability of specific categories of 
witnesses, including those with an intellectual disability, to situations where the 
competence of the witnesses generally, or their competence to give sworn 
evidence, is raised. 

4.123 The wording of section 9C and its legislative history does not suggest 
that it extends to expert opinion about the reliability of all witnesses at trial.623 

                                            
618

  Ibid para 8.170, citing Director of Public Prosecutions (NSW), Submission E 17, 15 February 2005. 
619

  See para 4.97–4.118 of this Report. 
620

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
Question 8–2, post para 8.172. 

621
  See para 4.111 of this Report. 

622
  Section 9C of the Evidence Act 1977 (Qld) is set out at para 4.106 of this Report. 

623
  A contrary view would seem to be expressed in Forbes JRS, Evidence Law in Queensland (5th ed, 2004) 

[9C.1]. 
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4.124 Although the reliability of specific classes of witnesses may be the 
proper subject of expert opinion, in most cases, the credibility rule will restrict 
the admissibility of such evidence. 

4-14 The QLRC is of the view that: 

 (a) the common law, as applied in Queensland, provides for the 
admissibility of evidence about a witness’s credibility or 
reliability, but is subject to many limitations; 

 (b) the issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts; and 

 (c) the ALRC should review all of its proposals that relate to the 
evidence of children and other vulnerable witnesses to 
ensure that a consistent approach has been taken to the 
inclusion of provisions that address concerns about the 
evidence of these witnesses. 

4-15 The QLRC considers it appropriate that the ALRC seek further 
comments, in the form of the above question, about whether the 
uniform Evidence Acts should provide for the admission of expert 
evidence about the credibility or reliability of other categories of 
witness. 
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Tendency and coincidence evidence 

INTRODUCTION 

5.1 At common law, evidence that discloses that an accused person has a 
propensity to commit crimes of the sort charged, or is the sort of person to 
commit such crimes, is generally excluded because it is likely to operate unfairly 
to the accused.624  Such evidence is termed ‘propensity’ evidence and includes 
‘similar fact’ evidence – that is, evidence of similar conduct on other 
occasions.625  The admissibility of propensity evidence may also arise in civil 
cases,626 although the test of admissibility, as discussed below,627 is not as 
strict as that which applies in criminal cases. 

Common law – criminal cases 

5.2 The early case of Makin v Attorney-General for New South Wales628 
held that evidence of an accused’s criminal propensity will be admissible only if 
it is relevant to determine ‘whether the acts alleged to constitute the crime 
charged in the indictment were designed or accidental, or to rebut a defence 
which would otherwise be open to the accused’.629 

5.3 Subsequent cases interpreted Makin as requiring propensity evidence 
to be relevant to some other issue, within defined categories.630  A series of 
judicial statements suggested that, in Australia, the test for admissibility of 
similar fact evidence was that ‘the probative force of the evidence clearly 
transcends the merely prejudicial effect of showing that the accused has 
committed other offences’.631  

                                            
624

  Heydon JD, Cross on Evidence (7th ed, 2004) [21010]. 
625

  The term ‘similar fact evidence’ is often used in ‘a general but inaccurate sense’: Pfennig v The Queen (1995) 
182 CLR 461, 465 (Mason CJ, Deane and Dawson JJ). 

626
  Sheldon v Sun Alliance Australia Ltd (1989) 53 SASR 97. 

627
  See para 5.32–5.36 of this Report. 

628
  [1894] AC 57. 

629
  Ibid 65 (Lord Herschell). 

630
  Perry v The Queen (1982) 150 CLR 580, 586–7 (Gibbs CJ); Harriman v The Queen (1989) 167 CLR 590, 599 

(Dawson J). 
631

  Perry v The Queen (1982) 150 CLR 580, 604 (Wilson J), 609 (Brennan J); Sutton v The Queen (1984) 152 
CLR 528, 547–9 (Brennan J), 560 (Deane J); Harriman v The Queen (1989) 167 CLR 590, 593–4 
(Brennan J), 598 (Dawson J), 610 (Toohey J), 632 (McHugh J). 
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5.4 In Pfennig v The Queen,632 the High Court undertook a complete 
review of the law relating to the admissibility of propensity evidence.  The joint 
majority judgment of Mason CJ and Deane and Dawson JJ contains a detailed 
history of the law in the United Kingdom, New Zealand, Canada and Australia 
and represents the current common law, as applied in non-uniform Evidence 
Acts jurisdictions in Australia,633 to the admissibility of propensity evidence, 
including similar fact evidence.634  

5.5 Their Honours approved the decision in the English case of Director of 
Public Prosecutions v Boardman,635 which discarded an approach to 
admissibility based on identifiable categories and adopted the test of requiring 
the prejudice to the accused to be outweighed by the probative force of the 
evidence.636  In that case, Lord Cross of Chelsea stated that the general reason 
for exclusion in relation to propensity evidence is:637 

not that the law regards such evidence as inherently irrelevant but that it is 
believed that if it were generally admitted jurors would in many cases think that 
it was more relevant than it was, so that … its prejudicial effect would outweigh 
its probative value.  Circumstances, however, may arise in which such evidence 
is so very relevant that to exclude it would be an affront to common sense. 

5.6 The High Court majority judgment, however, went further than the 
House of Lords, concluding that a test of admissibility based on the probative 
value of the evidence exceeding its prejudicial effect ‘resemble[d] the exercise 
of a discretion rather than the application of a principle.638  Their Honours 
approved the test as stated in Hoch v The Queen639 that propensity or similar 
fact evidence will be admissible only where the objective improbability of its 
having some innocent explanation is such that there is no reasonable view of it 
other than as supporting an inference that the accused is guilty of the offence 
charged:640 

                                            
632

  (1995) 182 CLR 461.  The accused was convicted of the murder of a 10 year old boy whose body was never 
found. The primary issue for determination was the admissibility of evidence that the accused had been 
convicted of the abduction and sexual assault of another boy about a year after the disappearance of the boy 
of whose murder he was convicted. 

633
  Except Victoria, where s 398A of the Crimes Act 1958 (Vic) governs the admissibility of propensity evidence.  

That provision is considered at para 5.132–5.139 of this Report. 
634  

See generally Franco P, ‘Pfennig Re-visited: Propensity Evidence in Queensland’ (1998) 18 Queensland 
Lawyer 169; Harris W, ‘Propensity Evidence, Similar Facts and the High Court’ (1995) 11 Queensland 
University of Technology Law Journal 97; Queensland Law Reform Commission, Report, The Receipt of 
Evidence by Queensland Courts: The Evidence of Children (R 55 Part 2, 2000) Chapter 16. 

635
  [1975] AC 421. 

636
  Pfennig v The Queen (1995) 182 CLR 461, 477, 483–4 (Mason CJ, Deane and Dawson JJ). 

637
  DPP v Boardman [1975] AC 421, 456. 

638
  Pfennig v The Queen (1995) 182 CLR 461, 483 (Mason CJ, Deane and Dawson JJ). 

639
  (1988) 165 CLR 292, 294 (Mason CJ, Wilson and Gaudron JJ). 

640
  Pfennig v The Queen (1995) 182 CLR 461, 482–3 (Mason CJ, Deane and Dawson JJ).  Throughout the 

various judgments in this and subsequent cases, the terms ‘no reasonable view’, ‘no rational view’ and ‘no 
reasonable explanation’ are used interchangeably. 
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Because propensity evidence is a special class of circumstantial evidence, its 
probative force is to be gauged in the light of its character as such.  But 
because it has a prejudicial capacity of a high order, the trial judge must apply 
the same test as a jury must apply in dealing with circumstantial evidence and 
ask whether there is a rational view of the evidence that is consistent with the 
innocence of the accused.  Here “rational” must be taken to mean “reasonable 
and the trial judge must ask himself or herself the question in the context of the 
prosecution case; that is to say, he or she must regard the evidence as a step 
in the proof of that case.  [notes omitted] 

5.7 In relation to similar fact evidence, their Honours noted that their 
approach to propensity evidence means that ‘striking similarity, underlying unity 
and other like descriptions of similar facts are not essential to the admission of 
such evidence, though usually the evidence will lack the requisite probative 
force if the evidence does not possess such characteristics’.641 

5.8 The application of the test still requires the judge to assess the 
probative value of the propensity evidence.  For similar fact evidence, the 
probative value of the evidence is less where the similar facts are disputed than 
where they are not disputed.642  Further, the probative value of disputed similar 
fact evidence will be less where there is a possibility of concoction between the 
various witnesses.  In Hoch v The Queen,643 the evidence of a number of 
sexual assault complainants was held not to satisfy the ‘no reasonable view’ 
test.  The close relationship between the complainants and the opportunity to 
concoct their accounts meant that the similar fact evidence was ‘capable of 
reasonable explanation on the basis of concoction’.644 

5.9 McHugh J, in a separate judgment in Pfennig, considered that the ‘no 
reasonable view’ or ‘no rational explanation’ test was not the appropriate test of 
admissibility for all evidence that discloses the criminal propensity of the 
accused.  In his Honour’s view:645 

the standard of proof required to admit evidence disclosing a person’s criminal 
or discreditable propensities varies according to the reasoning process to be 
employed, the nature of the evidence, and the degree of potential risk to a fair 
trial if the evidence is admitted. 

5.10 McHugh J distinguished probability reasoning, which occurs in most 
similar fact evidence cases,646 from propensity reasoning.  In his Honour’s view, 
the ‘no rational explanation’ test will be appropriate where the prosecution case 

                                            
641

  Ibid 484. 
642

  Ibid 482. 
643

  (1988) 165 CLR 292. 
644

  Ibid 297 (Mason CJ, Wilson and Gaudron JJ).  This approach was not followed in the United Kingdom in R v 
H [1995] 2 AC 596.  In Queensland, it has been expressly abrogated by s 132A of the Evidence Act 1977 
(Qld), which is discussed at para 5.21–5.27 of this Report. 

645
  Pfennig v The Queen (1995) 182 CLR 461, 517. 

646
  Ibid 520. 
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rests entirely on propensity reasoning, as ‘the danger is high that the tribunal [of 
fact] will convict simply because of the accused’s propensity’.647  However, the 
test will not be appropriate in relationship cases,648 where the evidence ‘may 
simply reinforce or explain other evidence that directly implicates the accused’ 
or in cases where the evidence is admissible for a reason other than 
propensity.649 

5.11 In his Honour’s view, for similar fact cases, the risk of prejudice will 
vary according to whether the similar facts linking the accused are admitted or 
are in dispute.  In the latter, only probability reasoning can occur as the 
propensity of the accused ‘will usually only be established by the verdict’.650  
However, where the accused is clearly linked, by admission or by conviction, to 
a similar incident, there is a risk that the jury will rely simply on propensity 
reasoning rather than probability reasoning.651  In conclusion, McHugh J did not 
agree with the joint judgment that the test of admissibility for all propensity 
evidence was the ‘no rational explanation test’, preferring an approach that 
would allow a lower standard of proof where the accused’s propensity is not the 
basis of any reasoning process.652 

5.12 The extent to which the strict ‘no rational explanation’ test applies to 
relationship cases has not been clarified by the High Court.653  In Gipp v The 
Queen,654 the trial judge had admitted evidence of uncharged sexual abuse to 
show the nature of the relationship between the accused and the complainant, 
and the jury was directed as to its limited use.  Different views were expressed 
by each of the members of the High Court, with a majority holding that the 
evidence was either inadmissible or that the directions to the jury were not 
adequate.655  In their joint dissenting judgment, McHugh and Hayne JJ held that 
the evidence was admissible as it was not being tendered as propensity 

                                            
647

  Ibid 530. 
648

  In the context of a prosecution of an offence of sexual assault, relationship evidence usually consists of 
evidence by the complainant of uncharged acts – that is, acts of a sexual nature between the complainant and 
the accused that are not the subject of any charge in the indictment.  The basis for the admissibility of 
relationship evidence is said to be that it forms part of the essential background against which the 
complainant’s and the accused’s evidence falls to be determined. 
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  Pfennig v The Queen (1995) 182 CLR 461, 530. 

650
  Ibid 530. 

651
  Ibid 531. 
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  Ibid 531–2. 

653
  Smith TH and Holdenson OP, ‘Comparative Evidence: Admission of Evidence of Relationship in Sexual 

Offence Prosecutions—Part I’ (1999) 73 Australian Law Journal 432. 
654

  (1998) 194 CLR 106. 
655

  See analysis in Smith TH and Holdenson OP, ‘Comparative Evidence: Admission of Evidence of Relationship 
in Sexual Offence Prosecutions—Part I’ (1999) 73 Australian Law Journal 432, 440–1. 
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evidence, but as background evidence of the nature of the relationship between 
the parties:656 

Without evidence of the background and the continuing nature of the conduct of 
the appellant, the evidence of the complainant may have seemed “unreal and 
unintelligible.” 

Queensland – criminal cases 

5.13 In Queensland, the common law applies, subject to certain statutory 
modifications. 

5.14 In R v O’Keefe,657 the Queensland Court of Appeal sought to resolve a 
number of issues arising from Pfennig.  In that case, the Crown sought to lead 
evidence, at the accused’s arson trial, of admitted similar facts.  The Court of 
Appeal addressed its attention to the application of the Pfennig test and, in 
particular, to whether the whole evidence in the case was to be assessed in 
order to determine whether there was no rational explanation for the propensity 
evidence other than guilt or whether the propensity evidence was to be 
considered in isolation.658  Thomas JA concluded that, in applying the Pfennig 
test, the trial judge must address two questions:659 

(a) Is the propensity evidence of such calibre that there is no reasonable 
view of it other than supporting an inference that the accused is guilty 
of the offence charged?  … 

(b) If the propensity evidence is admitted, is the evidence as a whole 
reasonably capable of excluding all innocent hypotheses? 

5.15 Pincus JA agreed with this approach.  His Honour further agreed that 
the test is to be applied on the assumption that the propensity evidence 
proffered is ‘accurate and truthful’.660  Davies JA also agreed regarding the 
questions to be addressed, but commented that the second question added 
little to the first except ‘a measure of additional care because of the risk of 
prejudice which the admission of propensity evidence entails’.661 

                                            
656

  Gipp v The Queen (1998) 194 CLR 106, 130, cited with approval in R v LSS [2000] 1 Qd R 546, 556 
(Thomas J) and R v The Queen [2003] QCA 285, [44] (Jerrard J). 

657
  [2000] 1 Qd R 564. 

658
  Ibid 573 (Thomas JA). 

659
  Ibid. 

660
  Ibid 565. 

661
  Ibid 566. 
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5.16 The approach suggested in O’Keefe has been accepted and applied in 
numerous cases in Queensland.662 

5.17 In cases where there are more than one complainant, it has been held 
that there should be no joinder of the charges unless the evidence of one 
complainant is admissible in the case involving the other complainant.663 

5.18 For relationship evidence and, in particular, evidence of uncharged 
acts, Queensland has developed its own line of authority in the absence of a 
clear statement from the High Court.664  In R v K,665 Pincus JA stated that it 
appeared to him ‘that the High Court’s decision in Gipp does not alter what was 
understood to be the law, that evidence of uncharged instances of sexual abuse 
may be let in as showing evidence of a sexual passion or relationship’.666 

5.19 This was confirmed in R v LSS,667 where it was held that uncharged 
sexual misconduct by the accused towards the complainant was admissible to 
show the existence of a sexual passion or relationship.  Thomas JA noted that 
‘unparticularised evidence of continuity of a relationship … lacks the genuine 
danger of specific propensity evidence’.668  Warnings as to the use of such 
evidence were absolutely essential where ‘genuine damaging propensity 
evidence creeps in under another flag’.669  Pincus JA added that ‘juries should 
ordinarily be told, by way of direction, … that its relevance is to show the 
existence of a sexual passion or relationship’.670 

5.20 In R v A,671 Atkinson J discussed the relevance and admissibility of 
uncharged acts as follows:672 
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  For example R v McGrane [2002] QCA 173; R v Fraser [2004] QCA 92; R v Huebner; R v Maher [2004] QCA 
98; R v BAR [2005] QCA 80. 
See Queensland Supreme and District Courts Benchbook (Feb 2004), No 50, Similar Fact Evidence 
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September 2005) for appropriate judicial directions. 
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  Smith TH and Holdenson OP, ‘Comparative Evidence: Admission of Evidence of Relationship in Sexual 
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Evidence of Children, (R 55 Part 2, 2000) 334–7. 
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Whether the evidence is relevant and admissible for more than one reason 
depends on the facts of each case and on the counts on the indictment.  While 
the evidence is admissible to show whether or not there was a sexual 
relationship between the appellant and the complainant, the use to which that 
evidence could be put depends on the circumstances of the case and the 
different counts to which it is relevant.  Evidence of uncharged acts is admitted 
if it tends to prove the specific crimes charged and not just a propensity to 
commit crimes of this nature. 

5.21 In Queensland, the admissibility of propensity and similar fact evidence 
is also governed by statute.  Sections 132A and 132B of the Evidence Act 1977 
(Qld) were inserted by the Criminal Law Amendment Act 1997 (Qld). 

5.22 Section 132A provides as follows: 

132A Admissibility of similar fact evidence 

In a criminal proceeding, similar fact evidence, the probative value of which 
outweighs its potentially prejudicial effect, must not be ruled inadmissible on the 
ground that it may be the result of collusion or suggestion, and the weight of 
that evidence is a question for the jury, if any. 

5.23 The effect of section 132A is to override the effect of the decision in 
Hoch v The Queen.673  In that case, it was held that the possibility of concoction 
between the complainants made similar fact evidence inadmissible, as it 
provided a rational view of the evidence that was consistent with the innocence 
of the accused.674 

5.24 Section 132A is consistent with the approach taken by the House of 
Lords in R v H,675 where it was held that it was the function of the jury to 
determine whether a witness could be believed, and that collusion was not 
relevant for the judge in determining the admissibility of similar fact evidence.676  
The view that a judge must rule upon the admissibility of propensity evidence 
upon the assumption that the prosecution evidence will be accepted by the jury 
as truthful and accurate is also supported by both Pincus JA and Thomas JA in 
R v O’Keefe.677 

5.25 It is noted that section 132A refers to the test of admissibility that was 
generally applied prior to Pfennig – that is, that the probative value of the 
evidence must outweigh its potentially prejudicial effect.  Although collusion 
becomes a question for the jury, it is clear that the court will still need to 
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  Ibid 296 (Mason CJ, Wilson and Gaudron JJ). 
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  [1995] 2 AC 596. 
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  Ibid 614 (Lord Griffiths). 
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  [2000] 1 Qd R 564, 565 (Pincus JA), 573 (Thomas JA). 
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otherwise assess the probative value of the evidence.  In R v BAR,678 
Mackenzie J noted:679 

However, the qualification that the prohibition only applies to similar fact 
evidence the probative value of which outweighs its prejudicial effect, means 
that a judgment as to the balance between probative value and prejudicial 
effect must still be made. 

5.26 Although section 132A prevents evidence from being rendered 
inadmissible by reason of the possibility of collusion, ‘the judge must clearly 
draw the importance of collusion to the attention of the jury and leave it to them 
to decide whether … they are satisfied that the evidence can be relied upon as 
free from collusion … ’.680 

5.27 The QLRC examined this provision in its Report on the evidence of 
children.681  The QLRC also considered whether the common law test for the 
admissibility of propensity evidence should be modified in cases concerning 
sexual or other offences against children.  It concluded that there was no proper 
basis for distinguishing between the test for the admissibility of propensity 
evidence that should apply where the alleged victim is a child and that which 
should apply where the alleged victim is an adult.682  As the QLRC’s review was 
confined to the evidence of children, and was not a general review of the law in 
relation to the admissibility of propensity evidence, it did not consider it 
appropriate to recommend any modifications to section 132A of the Evidence 
Act 1977 (Qld).683 

5.28 Prior to Pfennig, evidence relating to the domestic relationship between 
the parties was admissible as circumstantial evidence.684  However, this 
relationship evidence may reveal misconduct on the part of the accused and 
hence propensity.  As discussed above, the majority judgment in Pfennig 
appeared to propose a test to cover all situations where propensity evidence is 
sought to be admitted.  McHugh J disagreed on this point stating that, in 
relationship cases, ‘it would be contrary to both the practice of the criminal 
courts and the interests of justice to use the no rational explanation test as the 
condition of admissibility of such evidence’.685 
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5.29 In Queensland, section 132B of the Evidence Act 1977 (Qld) provides: 

132B Evidence of domestic violence 

(1) This section applies to a criminal proceeding against a person for an 
offence defined in the Criminal Code, chapters 28 to 30. 

(2) Relevant evidence of the history of the domestic relationship between 
the defendant and the person against whom the offence was committed 
is admissible in evidence in the proceeding.  [note added] 

5.30 The effect of section 132B would appear to return relationship evidence 
relating to domestic situations to its previous status.686  In Forbes’s view:687 

It is doubtful whether s 132B adds anything to the common law, which 
recognises that evidence of a relevant and specific “relationship” between an 
alleged offender and a complainant is not caught by the rule against “character” 
or propensity evidence’. 

5.31 Where evidence is admitted ‘for a reason other than reliance on 
propensity’:688 

the judge must direct the jury that they can use the evidence for the relevant 
purpose and for no other purpose.  In some cases, the judge may need to be 
more specific.  He or she may need to direct the jurors that they cannot use the 
evidence for an identified purpose. 

Common law – civil cases 

5.32 The admissibility of propensity and similar fact evidence may also arise 
in civil cases in various ways.  For example, evidence that a respondent has 
made similar statements to other persons has been admitted to prove 
misrepresentations in contravention of Part 5 of the Trade Practices Act 1974 
(Cth).689 

5.33 In earlier civil cases, propensity evidence was sometimes dealt with as 
circumstantial evidence of habit.  In Eichstead v Lahrs,690 evidence that the 
plaintiff habitually wheeled his bicycle when crossing a particular intersection 
was admitted as circumstantial evidence that he so conducted himself on the 
occasion when he was struck by a motor vehicle. 
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5.34 In Taylor v Harvey,691 Carter J dealt with the evidence of prior driving 
conduct as evidence of similar fact, holding that to be admissible the evidence 
must be logically probative of the manner of driving on the day in question.  His 
Honour was of the view that the criminal test (which at that time was based on 
the balancing of probative value and prejudicial effect) was applicable and he 
stated that even if he had concluded that the evidence was logically probative, 
he would have exercised his discretion to exclude the evidence because its 
prejudicial effect far outweighed its cogency.692  

5.35 The appropriate test of admissibility for civil cases was discussed in 
Sheldon v Sun Alliance Australia Ltd.693  In that case, the defendant insurer was 
defending a claim on a fire policy on the basis of alleged arson by the owner.  
The insurer sought to lead evidence of earlier fires in various premises owned 
or occupied by the plaintiff’s husband and family that had also been the subject 
of insurance claims.  The South Australian Court of Appeal rejected the 
application of the criminal test for civil proceedings:694 

It is circumstantial evidence.  It should be admitted where it is logically 
probative of a fact in issue.  The safeguards required in criminal proceedings 
are not required in civil proceedings. 

5.36 Judicial statements support the view that the discretion to exclude 
evidence on the basis that its probative value is outweighed by its prejudicial 
effect, does not operate in civil trials.695  In relation to similar fact evidence in 
civil trials, Heydon in Cross on Evidence concludes that:696 

The main trends in the modern cases support the view that the criminal tests do 
not apply; that the essential criterion for admissibility is relevance; that there is 
no discretion to exclude evidence on the ground that its prejudicial effect 
exceeds its probative value; but that there is a discretion to exclude evidence 
which is only remotely relevant or has small probative value compared to the 
additional issues which it would raise and the additional time required for their 
investigation, or which might tend to confuse the jury as to the real issues. 
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Uniform Evidence Acts 

5.37 Chapter 3, Part 3.6 of the uniform Evidence Acts (Tendency and 
coincidence) creates a regime for the admissibility of propensity evidence to 
prove a fact in issue.  Section 94(1) provides that Part 3.6 does not apply to 
evidence that relates only to the credibility of a witness.697  Further, where a 
person’s character, reputation, conduct or tendency is a fact in issue, the tests 
of admissibility established in Part 3.6 do not apply.698 

5.38 It should be noted at the outset of this discussion that the ALRC in its 
original reports proposed different provisions from those contained in Part 3.6 of 
the uniform Evidence Acts.  The ALRC’s original reports699 also pre-date the 
High Court decisions in Hoch v The Queen700 and Pfennig v The Queen.701  In 
its Issues Paper, the ALRC expressed the need for caution in relying on its 
earlier reports to explain the operation of the tendency and coincidence rules.702 

5.39 Part 3.6 of the uniform Evidence Acts establishes three key tests of 
admissibility: 

• the tendency rule (section 97); 

• the coincidence rule (section 98); and 

• tendency evidence and coincidence evidence adduced by the 
prosecution (section 101). 

5.40 Sections 97, 98 and 101 provide:703 

97 The tendency rule 

(1) Evidence of the character, reputation or conduct of a person, or a 
tendency that a person has or had, is not admissible to prove that a 
person has or had a tendency (whether because of the person’s 
character or otherwise) to act in a particular way, or to have a particular 
state of mind, if: 

                                            
697

  The admissibility of evidence that relates to the credibility of a witness is dealt with in Chapter 3, Part 3.7 of 
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(a) the party adducing the evidence has not given reasonable 
notice in writing to each other party of the party’s intention to 
adduce the evidence; or 

(b) the court thinks that the evidence would not, either by itself or 
having regard to other evidence adduced or to be adduced by 
the party seeking to adduce the evidence, have significant 
probative value. 

(2) Paragraph (1)(a) does not apply if: 

(a) the evidence is adduced in accordance with any directions 
made by the court under section 100; or 

(b) the evidence is adduced to explain or contradict tendency 
evidence adduced by another party. 

Note: The tendency rule is subject to specific exceptions concerning character of and 
expert opinion about accused persons (sections 110 and 111).  Other 
provisions of this Act, or of other laws, may operate as further exceptions. 

98 The coincidence rule 

(1) Evidence that 2 or more related events occurred is not admissible to 
prove that, because of the improbability of the events occurring 
coincidentally, a person did a particular act or had a particular state of 
mind if: 

(a) the party adducing the evidence has not given reasonable 
notice in writing to each other party of the party’s intention to 
adduce the evidence; or 

(b) the court thinks that the evidence would not, either by itself or 
having regard to other evidence adduced or to be adduced by 
the party seeking to adduce the evidence, have significant 
probative value. 

(2) For the purposes of subsection (1), 2 or more events are taken to be 
related events if and only if: 

(a) they are substantially and relevantly similar; and 

(b) the circumstances in which they occurred are substantially 
similar. 

(3) Paragraph (1)(a) does not apply if: 

(a) the evidence is adduced in accordance with any directions 
made by the court under section 100; or 

(b) the evidence is adduced to explain or contradict coincidence 
evidence adduced by another party. 

Note: Other provisions of this Act, or of other laws, may operate as exceptions to the 
coincidence rule. 
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101 Further restrictions on tendency evidence and coincidence 
evidence adduced by prosecution 

(1) This section only applies in a criminal proceeding and so applies in 
addition to sections 97 and 98. 

(2) Tendency evidence about a defendant, or coincidence evidence about 
a defendant, that is adduced by the prosecution cannot be used against 
the defendant unless the probative value of the evidence substantially 
outweighs any prejudicial effect it may have on the defendant. 

(3) This section does not apply to tendency evidence that the prosecution 
adduces to explain or contradict tendency evidence adduced by the 
defendant. 

(4) This section does not apply to coincidence evidence that the 
prosecution adduces to explain or contradict coincidence evidence 
adduced by the defendant. 

5.41 The tendency rule and the coincidence rule apply to both civil and 
criminal proceedings and to evidence led by both the prosecution and the 
defence.  In common law terms, propensity evidence will be covered by the 
tendency rule; similar fact evidence, in its accurate sense, will be covered by 
the coincidence rule.704  Both rules could potentially apply where undisputed 
similar fact evidence establishes a tendency that the person ‘has or had’.705  
Section 101 adds the further requirement for criminal cases that the prosecution 
cannot adduce tendency or coincidence evidence about a defendant ‘unless the 
probative value of the evidence substantially outweighs any prejudicial effect it 
may have on the defendant’. 

5.42 The terms ‘coincidence evidence’ and ‘tendency evidence’ are defined 
in Part 1 of the Dictionary to the uniform Evidence Acts by reference back to 
sections 97 and 98 respectively.706  In both cases, the evidence must be both of 
the nature specified and tendered for the purpose specified in the respective 
sections. 

5.43 Tendency evidence is evidence of the ‘character, reputation or conduct 
of a person or a tendency that a person has or had’ that is tendered for the 
purpose of proving that a person ‘has or had a tendency … to act in a particular 
way, or to have a particular state of mind’.707 
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5.44 Coincidence evidence is evidence of the occurrence of ‘2 or more 
related events’ that is tendered for the purpose of proving that ‘because of the 
improbability of events occurring coincidentally, a person did a particular act or 
had a particular state of mind’.708 

5.45 Sections 97 and 98 make tendency evidence and coincidence 
evidence inadmissible unless notice requirements709 are met and the evidence, 
either by itself or with the other evidence, has significant probative value.710 

5.46 The ‘probative value of evidence’ is defined as ‘the extent to which the 
evidence could rationally affect the assessment of the probability of the 
existence of a fact in issue’.711  It has been held that the expression ‘significant 
probative value’, which is used in both sections 97 and 98 but is not defined in 
the legislation, means ‘something more than mere relevance but something less 
than a “substantial” degree of relevance’,712 and that the ‘use of the word 
“significant” in the sections mandates that the evidence must be of importance 
or of consequence’.713 

5.47 The cases indicate that a number of factors will be considered in 
assessing the probative value of the evidence, including: 

• the cogency of the evidence relating to the conduct of the relevant 
person;  

• the strength of the inference that can be drawn from that evidence as to 
the tendency of the person to act or think in a particular way; and 

• the extent to which that tendency increases the likelihood that a fact in 
issue did or did not occur.714 
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5.48 The combined effect of sections 97, 98 and 101 is that, where the 
prosecution seeks to adduce evidence to prove: 

• in the case of tendency evidence, that a person has or had a tendency to 
act in a particular way or to have a particular state of mind;715 or 

• in the case of coincidence evidence, that, because of the improbability of 
two or more related events occurring coincidentally, a person did a 
particular act or had a particular state of mind;716 

the tendency evidence or the coincidence evidence will be admissible for that 
purpose only if: 

• the evidence has significant probative value (either by itself or having 
regard to other evidence adduced or to be adduced by the 
prosecution);717 and 

• the probative value of the evidence substantially outweighs any 
prejudicial effect it may have on the defendant.718 

5.49 However, where the evidence is tendered for a different purpose, its 
admissibility is not governed by these provisions.  The evidence will be 
admissible, if relevant, subject to the court’s power to exclude the evidence 
under one or more of the various exclusionary discretions contained in the 
Act.719  Section 95 provides that evidence that is not admissible under Part 3.6 
to prove a particular matter, or that under that Part cannot be used against a 
party to prove a particular matter, must not be used to prove that matter or used 
against the party even if it is relevant for another purpose.  A jury would usually 
be given careful directions as to the use of the evidence.720 
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5.50 As noted previously, section 101 of the uniform Evidence Acts restricts 
the use to which tendency and coincidence evidence can be put.  Where 
tendency or coincidence evidence about a defendant is adduced by the 
prosecution in a criminal case, the evidence cannot be used against the 
defendant unless the probative value of the evidence substantially outweighs 
any prejudicial effect it may have on the defendant.  The test incorporated in 
this restriction is different from the ‘no rational view’ test that applies at common 
law.721 

5.51 The ALRC’s original Reports and its proposals were made before the 
key High Court cases in this area.  It is interesting to note that the ALRC 
rejected the ‘no rational view’ test, referring to it as the ‘extreme’ position.722  
The ALRC originally recommended a test based on ‘substantial probative 
value’, with specified factors to be taken into account in determining the 
probative value of the evidence.723 

5.52 Under section 101 of the uniform Evidence Acts, the probative value of 
the evidence must substantially outweigh any prejudicial effect that the 
evidence may have on the defendant.  This test had been articulated by a 
number of High Court judges prior to the ALRC Reports on evidence,724 and 
reflects case law developments725 prior to the commencement of the uniform 
Evidence Acts in 1995.726  The extent to which later common law developments 
should be incorporated into the application of this test under the uniform 
Evidence Acts has arisen in a number of cases727 and is discussed further at 
paragraphs 5.102 to 5.120 of this Report. 

Relationship evidence 

5.53 The uniform Evidence Acts provisions do not refer to ‘relationship 
evidence’ as such.  Nevertheless, the courts have addressed the question of 
the admissibility under the uniform Evidence Acts of evidence that is adduced to 
explain the nature of the relationship between a complainant and an accused 
person, as distinct from evidence that is adduced to prove the commission of 
the offence charged. 
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5.54 In R v AH,728 the New South Wales Court of Criminal Appeal explained 
how ‘evidence of conduct with a sexual connotation between the complainant 
and the accused other than that which is the subject of the offence or offences 
charged is relevant in two different ways’:729 

(a) the relationship revealed may place the evidence of the events which 
give rise to a particular charge into their true context as part of the 
essential background against which the evidence of the complainant 
and of the accused necessarily fall to be evaluated … ; and 

(b) the guilty passion of the accused revealed – or, in less inflammatory 
terms, the sexual desire or feeling of the accused for the complainant – 
is directly relevant to proving that the offence charged was 
committed … 

5.55 In that case, the Court held that, where the Crown introduces evidence 
for the former purpose, it is not tendency evidence, and the requirements of 
sections 97 and 101 are irrelevant.730 

5.56 The Full Court of the Federal Court has also held that the admissibility 
of relationship evidence does not fall within the ambit of section 97 or 98 of the 
uniform Evidence Acts.731  The Court held that the admissibility of such 
evidence is governed ‘by the relevance of that evidence, subject to the exercise 
by the trial judge of his discretion to exclude it under one or more of the various 
exclusionary discretions contained in Pt 3.11 of the Act’.732  

5.57 On this basis, in R v Lock,733 where the accused was charged with the 
murder of her former de facto partner by stabbing and pleaded self-defence, the 
Court admitted, as relationship evidence, evidence of three previous occasions 
on which the accused had inflicted injuries on the deceased by stabbing him, 
notwithstanding that the evidence had been held to be inadmissible as tendency 
evidence:734 

It was … my view that there was a substantial danger in this case that the 
exclusion of this evidence would require the jury to decide very important issues 
in the case as if the stabbing had happened in a quite different context to that 
which (according to the Crown’s evidence) was the truth.  It was always open to 
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the accused to explain the circumstances in which these stabbings took place.  
The position so far as relationship evidence of this type is concerned is quite 
different to that which concerns tendency or coincidence evidence and the 
requirements of s 101. 

… 

… this evidence was … relevant to rebut self-defence, which was opened to the 
jury by counsel for the accused as the significant issue in the case, one which 
in turn depended strongly upon the general relationship between the accused 
and the deceased.  The true nature of that relationship was therefore of great 
importance in the case, and the probative value of this evidence upon the 
accused’s state of mind as to the necessity to do this act in self-defence was 
correspondingly high.  [notes omitted; original emphasis] 

5.58 In R v Chan,735 it was held that evidence of previous dealings involving 
heroin was admissible as showing the relationship between the accused and his 
errand ‘boy’ and, although revealing criminal acts, was relevant otherwise than 
to prove that the appellant had a tendency to act in a particular way.736 

5.59 What remains unclear is whether the tendency rule applies on the basis 
of the stated purpose of admission of the evidence or on the basis of what the 
evidence reveals regardless of its stated purpose or its primary relevance.  
Some relationship cases have focused on the purpose of tender, rather than 
relevance as the determining factor.  In W v The Queen,737 the Full Court of the 
Federal Court considered whether the evidence of each complainant was 
admissible in relation to charges concerning each other complainant, that is, 
whether the evidence was ‘cross-admissible’.  Miles J held that evidence that 
‘shows tendency but which is not tendered for that purpose’ will fall outside the 
tendency rule.738  His Honour concluded that the evidence was not tendency 
evidence as it was not tendered for that purpose.739  By contrast, Whitlam J 
focused on its relevance:740 

An allegation that at some point A behaved indecently to X is, at least in 
circumstances such as the present, only relevant to a charge that A also 
behaved indecently to Y if the prosecution asserts that the evidence about X 
shows a tendency for A to behave indecently … 
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ISSUES FOR CONSIDERATION 

5.60 In Chapter 8 of the Issues Paper, the ALRC raised a number of 
questions about the admissibility of tendency and coincidence evidence under 
the uniform Evidence Acts.  These questions concerned: 

• the operation of the tendency rule under section 97; 

• the operation of the coincidence rule under section 98; 

• the suitability of notice requirements under section 99; 

• the operation of section 101 for evidence adduced by the prosecution; 
and 

• the replacement of the test in section 101 with a ‘no rational explanation’ 
test or an ‘interest of justice’ test. 

TENDENCY EVIDENCE 

5.61 In its Issues Paper, the ALRC asked the following questions:741 

Is this definition of ‘tendency evidence’ in the uniform Evidence Acts 
satisfactory and if not, how should it be defined? 

Are there any concerns raised by the operation of section 97 of the uniform 
Evidence Acts?  Should any concerns be addressed by amendment to the 
uniform Evidence Acts and, if so, how? 

5.62 The tendency rule is set out in section 97 of the uniform Evidence 
Acts.742  Section 97 provides that evidence of the character, reputation or 
conduct of a person or a tendency that a person has or had is not admissible to 
prove that the person has or had a tendency to act in a particular way, or to 
have a particular state of mind, unless two conditions are satisfied.  First, the 
party adducing the evidence must give reasonable notice in writing to the other 
party and, secondly, the evidence, either by itself or with other evidence 
adduced by or to be adduced by the party, must have significant probative 
value. 

5.63 Odgers comments that the tendency rule is a ‘purpose rule’ – that is, it 
will apply only where evidence is adduced for the specific purpose of proving 
the existence of some tendency to act or think in a particular way.743  This is 
contrary to the construction placed on these provisions by the ALRC that the 
rules apply ‘to control the admissibility, and so the use of such evidence, 
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according to what it discloses, and are not confined to the purpose for which the 
evidence is ostensibly tendered’.744 

5.64 The requirements of section 97 are different from those recommended 
by the ALRC in its original evidence inquiry.  The ALRC originally proposed that 
evidence of a person’s past conduct or state of mind should be admitted to 
establish a tendency to act or think in a particular way only if it could be shown 
that the circumstances of the previous occasions were ‘substantially and 
relevantly similar’.745  Instead, section 97 requires only significant probative 
value and reasonable notice as preconditions to ‘tendency reasoning’. 

5.65 The Discussion Paper noted that there have been different views as to 
whether certain evidence is tendency evidence.746  The ALRC referred, in 
particular, to the decision in R v Cakovski.747  In that case, the accused sought 
to lead evidence that he had acted in self-defence when he was threatened by 
the murder victim.  He sought to lead evidence that he had a genuine fear of his 
life as the victim had previously murdered three people, had threatened another 
person on the night in question with a knife, and had made references to the 
previous murders.  In the New South Wales Court of Criminal Appeal, Hodgson 
and Hulme JJA concluded that the evidence was not tendency evidence under 
section 97.  In the view of Hodgson JA:748 

the main relevance of the evidence is not to prove that the deceased had “a 
tendency ... to act in a particular way”, but rather to suggest that the deceased 
was a person who was not subject to very strong inhibitions against killing and 
contemplation of killing in the same way as are the great majority of people.  
This is not to say that the deceased had a tendency to kill, but rather that there 
is less improbability in the deceased killing or making a serious threat to kill 
another person, than there would be for the great majority of people.  On the 
question whether there is a reasonable possibility that the deceased made 
serious threats to kill the appellant in this case, in my opinion the probative 
value of the evidence is not substantially outweighed by its prejudicial effect, 
and s 135 would not justify its rejection. 

5.66 In contrast, Hidden J concluded that the evidence was necessarily 
tendency evidence as it ‘demonstrated a propensity on the part of the deceased 
to retaliate in an extremely violent way against anyone who crossed him’.749  
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The evidence however was admissible tendency evidence because it had 
significant probative value.750 

5.67 In its Discussion Paper, the ALRC commented that:751 

The judgments demonstrate that views can differ as to the reasoning processes 
involved in determining the relevance and probative value of evidence and the 
characterisation of those reasoning processes. 

5.68 As noted above, evidence relating to relationship evidence may give 
rise to the same variance of views.752 

Notice requirements 

5.69 Section 97(1)(a) of the uniform Evidence Acts requires that reasonable 
notice must be given in writing of a party’s intention to adduce tendency 
evidence.753  If notice is not given, the tendency evidence will be inadmissible 
unless the court has dispensed with the notice requirements under section 100 
of the uniform Evidence Acts.754 

5.70 The requirements of a notice given under section 97(1)(a) are 
prescribed in regulations under the uniform Evidence Acts.755  A notice must 
state ‘either in its own body or by reference to documents readily identifiable, 
the nature and substance of the evidence sought to be tendered’.756  In its 
Discussion Paper, the ALRC noted the concerns of the Director of the Public 
Prosecutions (NSW) that the notice requirements in relation to tendency 
evidence are too onerous.757 

5.71 The Director of Public Prosecutions (NSW) submitted that:758 

the notice provisions are interpreted such that where the Crown wishes to rely 
on tendency evidence in an alleged sexual assault prosecution involving a 
number of complainants, the Crown must nominate in the notice each 
paragraph of each complainant’s statement which refers to the alleged offences 
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against the other complainants.  In our view notice by the Crown that it intends 
to rely upon the alleged offences committed against complainant A, B and C as 
set out in their statements dated x, y and z, respectively, should constitute 
adequate notice. 

The ALRC’s view 

5.72 The ALRC noted that all members of the New South Wales Court of 
Criminal Appeal in R v Cakovski had agreed that the evidence should have 
been admitted.  In its view, the scheme of the uniform Evidence Acts provides 
for the control of evidence that is not characterised as tendency evidence 
through discretionary exclusion under section 135.759 

5.73 The ALRC did not propose any change to the definition of tendency 
evidence in section 97.760 

5.74 The ALRC also considered that no change was required to the notice 
provisions under section 97 of the uniform Evidence Acts or the Regulations.  In 
its view, the precise identification of the tendency evidence and its relevance 
was of advantage to all parties and to the trial system.  These advantages 
outweighed the burden placed on the prosecution in complying with the notice 
requirements.761 

The QLRC’s view 

5.75 In Queensland, the admissibility of propensity evidence is governed by 
the common law, as modified by statute.  In criminal cases, the admissibility of 
propensity evidence is governed by the ‘no rational view’ test.  In civil cases, the 
evidence will be admissible if it is ‘logically probative’ of the fact to be proved. 

5.76 Queensland has developed it own line of authority for relationship 
cases, which does not require the application of the ‘no rational view’ test.762  
For domestic relationships, section 132B preserves the common law position 
pre-Pfennig.763 

5.77 In relation to the uniform Evidence Acts’ provisions, there seems to be 
some confusion as to the application of the rule generally and, in particular, to 
relationship evidence.  Of concern is whether the determining feature for the 
application of the relevant test is the purpose of tender or what the evidence 
discloses. 
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5.78 The prosecution in Queensland is under no specific duty to provide 
notice in relation to its intention to adduce propensity evidence, although such 
evidence is likely to be revealed in its general duty of pre-trial disclosure.764 

5-1 The QLRC notes that, in Queensland: 

 (a) the admissibility of propensity evidence is governed by the 
common law, as modified by statute; 

 (b) in criminal cases, the admissibility of propensity evidence is 
governed by the ‘no rational view’ test; and 

 (c) in civil cases the evidence will be admissible if it is ‘logically 
probative’ of the fact to be proved. 

5-2 The QLRC is of the view that: 

 (a) adding specific notice requirements would be an extra 
burden on the prosecution; 

 (b) the approach to propensity evidence under the uniform 
Evidence Acts is different from that applying in Queensland 
in criminal cases; 

 (c) the operation of the tendency rule should be clarified, 
particularly in relation to background or relationship 
evidence; and 

 (d) the issue of the test for propensity evidence and, in 
particular, its application to relationship evidence would 
require further review if Queensland were to consider 
adopting the uniform Evidence Acts. 
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COINCIDENCE EVIDENCE 

5.79 In its Issues Paper, the ALRC asked the following question about 
section 98 of the uniform Evidence Acts:765 

What, if any, concerns are raised by the operation of s 98 of the uniform 
Evidence Acts?  Should any concerns be addressed by amendment to the 
uniform Evidence Acts and, if so, how? 

5.80 Section 98 of the uniform Evidence Acts applies where it is sought to 
prove that, because of the improbability of two or more related events occurring 
coincidentally, a person did a particular act or had a particular state of mind.766  
Section 98(2) provides that two or more events are taken to be related ‘if, and 
only if’: 

(a) they are substantially and relevantly similar; and 

(b) the circumstances in which they occurred are substantially similar. 

5.81 The same pre-conditions of admissibility as set out in section 97 apply, 
namely, that reasonable notice in writing must be given and the coincidence 
evidence must have, either by itself or with other evidence adduced by or to be 
adduced by the party, significant probative value.767  

5.82 It has been observed that section 98 differs from the ALRC’s original 
recommendation,768 which was to the effect that:769 

where a reasoning process involves reliance on the improbability of events 
occurring coincidentally, it should only be permitted where it is “reasonably 
open to find” that “all the events, and the circumstances in which they occurred, 
are substantially and relevantly similar”. 

5.83 Whereas the ALRC’s original recommendation sought to limit, by 
reference to the similarity between the events, the circumstances in which it 
was proper to engage in probability reasoning, section 98 limits the 
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circumstances in which the provision applies.  It has been suggested that this 
produces a result not intended by the drafters of the provision:770 

The apparent result of this approach is that s 98 does not apply to evidence of 
unrelated events, that is, evidence of events which are not substantially and 
relevantly similar or where the circumstances are not substantially similar.  This 
would mean that evidence of such events, even when adduced to prove that a 
person did a particular act or had a particular state of mind via improbability 
reasoning, need not comply with the requirements of s 98.  Presumably, if the 
evidence meets the test of relevance it may be admissible, subject to 
discretionary exclusion.  This cannot have been the intention of the drafters of 
the provision.  Rather, it is likely that what was intended was that evidence of 
events would not be treated as satisfying the requirements of the section unless 
it met the conditions of similarity referred to in s 98(2).  [note omitted] 

5.84 This unintended effect was addressed by the ALRC in its Discussion 
Paper.  The ALRC concluded that ‘[p]aradoxically, therefore, there will be a high 
test of admissibility for “related events” (which by definition will be satisfied) but 
not for unrelated events’.771  Other issues in relation to the drafting of section 98 
were also raised in the Discussion Paper. 

5.85 The ALRC noted suggestions that section 98 was ambiguous as to the 
issue of whether the events referred to by the expression ‘two or more’ events 
include the event in question in the proceedings.772  The ALRC noted that it was 
the intention of the original ALRC proposals that the events that are the subject 
of the charge would be included in appropriate cases, and that this approach 
has been taken by the courts.773  The ALRC concluded that there is in fact no 
ambiguity.774 

5.86 The ALRC also expressed concern about the use of double negatives 
in the section, which arises from the use of the word ‘if’ in the text immediately 
before subparagraphs (a) and (b).775  The same concerns arise in relation to 
section 97. 
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The ALRC’s proposal 

5.87 The ALRC accepted that there were concerns in relation to the drafting 
of section 98,776 and made the following proposals:777 

Section 98(1) of the uniform Evidence Acts should be amended to provide that 
evidence that 2 or more events occurred is not admissible to prove that a 
person did a particular act or had a particular state of mind on the basis that, 
having regard to the similarities in the events and the similarities in the 
circumstances surrounding them, it is improbable that the events occurred 
coincidentally unless the party adducing the evidence gives reasonable notice 
in writing to each other party of the party’s intention to adduce the evidence; 
and the court thinks that the evidence, either by itself or having regard to other 
evidence adduced or to be adduced by the party seeking to adduce the 
evidence, has significant probative value.778 

Section 97 of the uniform Evidence Acts should be amended to replace the 
word ‘if’ in s 97(1) with ‘unless’, and to replace the word ‘or’ in s 97(1)(a) with 
‘and’.779 

The QLRC’s view 

5.88 The admissibility of propensity evidence is governed in Queensland by 
the common law, as modified by statute.  In criminal cases, the admissibility of 
propensity evidence is governed by the ‘no rational view’ test.  In civil cases, the 
evidence will be admissible if it is logically ‘probative’ of the fact to be proved. 

5-3 The QLRC notes that, in Queensland: 

 (a) the admissibility of propensity evidence is governed by the 
common law, as modified by statute; 

 (b) in criminal cases, the admissibility of propensity evidence is 
governed by the ‘no rational view’ test; and 

 (c) in civil cases, propensity evidence is admissible if it is 
‘logically probative’ of the fact to be proved. 
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5-4 The QLRC is of the view that: 

 (a) the approach to the admissibility of propensity evidence 
under the uniform Evidence Acts is different from that which 
applies in Queensland; 

 (b) adding specific notice requirements would be an extra 
burden on the prosecution; and 

 (c) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts. 

5-5 The QLRC supports the ALRC’s proposal to amend section 98, to 
the extent that the amended provision reflects the ALRC’s desired 
intention and does not contain any drafting ambiguities. 

TENDENCY AND COINCIDENCE EVIDENCE IN CIVIL PROCEEDINGS 

5.89 The tendency rule in section 97 and the coincidence rule in section 98 
also apply in civil proceedings.780  Therefore, the two pre-conditions of 
admissibility, namely reasonable notice in writing and significant probative 
value, will apply. 

5.90 In its Interim Report the ALRC noted that, for similar conduct evidence 
in civil cases, ‘some courts have imposed a threshold level of probative value 
because of the risk that the tribunal of fact will give the evidence too much 
weight, and because of factors like surprise and raising collateral issues’.781 

5.91 However, the ALRC’s proposal was different from the test that was 
ultimately adopted in sections 97 and 98. 

5.92 In its original evidence inquiry, the ALRC proposed that:782 

evidence of a person’s specific conduct is not admissible to prove a person’s 
tendencies that are relevant to the facts in issue unless the court is satisfied 
that a reasonable jury could find that the person did the conduct to which the 
evidence relates and the conduct and circumstances to which the evidence 
relates and the conduct and circumstances in issue in the proceedings are 
substantially and relevantly similar. 

5.93 Presumably, the requirement of notice was to address any 
disadvantage caused by surprise. 
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5.94 In its Discussion Paper, the ALRC noted that the submission from the 
Law Council of Australia suggested that the admissibility of propensity evidence 
in civil proceedings ‘should be left to principles of “sufficient relevance”’,783 and 
that, by implication, there should be no notice requirement.784 

5.95 If sections 97 and 98 did not apply to civil proceedings, the admissibility 
of propensity evidence would be dealt with by the relevance test in section 55 
and the discretionary exclusions contained in the legislation, particularly section 
135. 

The ALRC’s proposal 

5.96 In its Discussion Paper, the ALRC expressed the view that, if sections 
97 and 98 did not apply in civil proceedings, it would create uncertainty in 
relation to the admissibility of tendency and coincidence evidence, and would 
have the potential to put the party against whom the evidence was led at a 
disadvantage if no notice was given.785 

5.97 It therefore concluded that, at this stage, it did not consider that there 
would be any advantage gained in sections 97 and 98 not applying in civil 
proceedings.  However, it noted that the ‘next phase of the Inquiry will explore 
the issue further with judges and practitioners to determine which approach, on 
balance, is the most sound in principle and practice’.786 

The QLRC’s view 

5.98 At common law, as applied in Queensland, propensity evidence is 
admissible in civil trials where the evidence is logically probative of the fact in 
issue.787  It is likely that propensity evidence that is logically probative at 
common law will in many cases also satisfy the test of significant probative 
value in the uniform Evidence Acts.  However, clearly the latter test creates a 
higher threshold of admissibility. 

5.99 Further, no notice of intention to adduce propensity evidence is 
required at common law. 

5.100 The QLRC is of the view that the law and practice relating to propensity 
evidence, as applied in Queensland civil proceedings, adequately meets the 
needs of the parties and the civil justice system. 
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5-6 The QLRC is of the view that: 

 (a) the test that applies to the admissibility of propensity 
evidence in civil proceedings in Queensland is the logically 
probative test and there are no notice requirements; 

 (b) the test of admissibility of propensity evidence in civil 
proceedings under the uniform Evidence Acts is substantially 
different from that applying in Queensland; 

 (c) the approach in Queensland does not cause any legal or 
practical difficulties, and is preferred to the approach under 
the uniform Evidence Acts; and 

 (d) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts. 

TENDENCY AND COINCIDENCE EVIDENCE ADDUCED BY THE 
PROSECUTION IN CRIMINAL PROCEEDINGS 

5.101 In its Issues Paper, the ALRC posed a number of questions in relation 
to the operation of section 101 of the uniform Evidence Acts:788 

Does the requirement in s 101 of the uniform Evidence Acts adequately protect 
a defendant from the potential prejudicial effect of tendency or coincidence 
evidence? 

Should s 101 of the uniform Evidence Acts be amended to: 

(a) replace the requirement that the ‘probative value of the evidence must 
substantially outweigh its prejudicial effect’ with the ‘no rational 
explanation’ test articulated by the majority of the High Court in Pfennig 
v The Queen; or  

(b) replace the requirement that the ‘probative value of the evidence must 
substantially outweigh its prejudicial effect’ with the ‘interests of justice’ 
test articulated by McHugh J in Pfennig v The Queen; or  

(c) specify matters to which a court should have regard in determining 
whether the probative value of the tendency or coincidence evidence in 
question substantially outweighs its prejudicial effect?  If so, what 
matters might be relevant in this regard? 
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Incorporation of common law tests 

5.102 The effect of section 101 is that, where the prosecution is adducing 
evidence of tendency or coincidence, such evidence must not only satisfy the 
requirements of section 97 or 98, but must also satisfy the test in section 101(2) 
that its probative value substantially outweighs any prejudicial effect it may have 
on the defendant. 

5.103 As discussed previously, these provisions came into operation before 
the High Court decisions in Hoch789 and Pfennig.790  The test of admissibility for 
propensity evidence established in those cases is that ‘the evidence must 
possess sufficient “probative value or cogency such that, if accepted, it bears no 
reasonable explanation other than inculpation of the accused in the offence 
charged”’.791 

5.104 Subsequently, in those jurisdictions in which the uniform Evidence Acts 
operate, the courts have considered the extent to which the new common law 
‘no reasonable view’ test is relevant when applying section 101 of the uniform 
Evidence Acts. 

5.105 In its Issues Paper, the ALRC examined the approach taken by the 
courts in the uniform Evidence Acts jurisdictions.  It concluded that the Federal 
Court does not rely on the common law test in determining admissibility under 
section 101.792  However, the ALRC observed that, in New South Wales, a 
series of decisions by the Court of Criminal Appeal had, until recently, 
interpreted section 101 as incorporating the ‘no rational view’ test.793 

5.106 The position in New South Wales was reviewed recently by the Court 
of Criminal Appeal in R v Ellis.794 

5.107 The leading judgment in that case was delivered by Spigelman CJ, with 
whom the other members of the Court agreed.795  The Chief Justice held that, in 
relation to Part 3.6, ‘the parliaments intended to lay down a set of principles to 
cover the relevant field to the exclusion of the common law principles previously 
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applicable’.796  Therefore, in accordance with the High Court decision in 
Papakosmas v The Queen,797 it was not appropriate to construe the Evidence 
Act in the light of the pre-existing common law.  His Honour concluded that:798 

The words “substantially outweigh” in a statute cannot, in my opinion, be 
construed to have the meaning which the majority in Pfennig determined was 
the way in which the common law balancing exercise should be conducted.  
The “no rational explanation” test may result in a trial judge failing to give 
adequate consideration to the actual prejudice in the specific case which the 
probative value of the evidence must substantially outweigh. 

… 

The “no rational explanation” test focuses on one only of the two matters to be 
balanced – by requiring a high test of probative value – thereby averting any 
balancing process.  I am unable to construe section 101(2) to that effect. 

5.108 His Honour further noted that the stringency of the ‘no rational 
explanation’ test may still be appropriate when applying section 101:799 

There may well be cases where, on the facts, it would not be open to conclude 
that the probative value of particular evidence substantially outweighs its 
prejudicial effect, unless the “no rational explanation” test were satisfied. 

5.109 Hidden and Buddin JJ, although agreeing with the order proposed by 
the Chief Justice and his Honour’s reasons, added that the admission of similar 
fact or propensity evidence at common law was exceptional because it was 
likely to be highly prejudicial, and the test for admissibility under section 101 
remains one of ‘very considerable stringency’.800  Interestingly, Hidden and 
Buddin JJ commented that, in practical terms, in many cases the application of 
the common law and the statutory tests will produce the same result.801 

5.110 The Court of Criminal Appeal held that evidence relating to a number of 
instances of breaking and entering was properly admissible under the Act as 
coincidence evidence, and that the trial judge did not err in the exercise of his 
discretion in allowing the joinder of a number of charges.  Although the accused 
was given special leave to appeal to the High Court,802 the leave was later 
rescinded on the basis that there were insufficient prospects of success of an 
appeal to warrant a grant of special leave.803 
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5.111 On behalf of the High Court, Gleeson CJ commented that:804 

we would add that we agree with the decision of Chief Justice Spigelman on the 
construction of the Evidence Act 1995 (NSW). 

5.112 Although the ‘no rational view’ test has not been incorporated into the 
application of the admissibility of tendency and coincidence evidence in the 
uniform Evidence Acts, some aspects of the decision in Hoch805 have been 
incorporated.  In that case, the possibility of collusion between complainants 
resulted in a finding that the evidence lacked the requisite probative force 
necessary to render it admissible as similar fact evidence in relation to the other 
offences charged.806 

5.113 In a series of cases in New South Wales, it has been suggested that 
the reasonable possibility of concoction deprives evidence of significant 
probative value for the purposes of sections 97(1), 98(1) and 101(2).807 

5.114 This issue was further considered recently in the case of Tasmania 
v S808 where Underwood J stated that:809 

Although Colby and OGD [No 2] were decided before Ellis it seems to me that 
the proper exercise of the balancing act that is demanded by the Act, s 101(2) 
requires that evidence of possibility of concoction be taken into account, and if 
there is a reasonable possibility of concoction, then the prejudicial effect will 
ordinarily outweigh the probative value of the tendency or coincidence 
evidence. 

The ALRC’s proposal 

5.115 In its Discussion Paper, the ALRC stated that its present view ‘is that 
the Pfennig test is too narrow and should not be the test for admission’.810  It 
considered that ‘the reasoning of Spigelman CJ in Ellis is to be preferred both 
as a matter of construction and as a matter of policy’.811  The ALRC noted that 
this approach was supported in the majority of submissions and consultations 
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addressing the issue.812  Therefore, the ALRC did not propose that any 
amendments be made to section 101.813 

5.116 The ALRC noted that, in its Issues Paper,814 the application of section 
101 of the uniform Evidence Acts to proceedings for sexual offences against 
children was raised.815 

5.117 The ALRC expressed the view that ‘the decision in Ellis adequately 
addresses this issue’.816 

The QLRC’s view 

5.118 In Queensland, the admissibility of propensity evidence is governed by 
the common law, as modified by statute.  In criminal cases, the admissibility of 
propensity evidence, including similar fact evidence, is governed by the ‘no 
rational view’ test.817 

5.119 Section 132A of the Evidence Act 1977 (Qld) has effectively abrogated 
the effect of the decision in Hoch, and is consistent with the judicial approach 
taken to assessing the probative value of evidence on the assumption that it is 
true.818 

5.120 The ALRC’s view that problems associated with the incorporation of the 
Hoch principles into the uniform Evidence Acts ‘should no longer occur’ ignores 
judicial statements made after the decision in Ellis to the effect that the 
reasonable possibility of collusion will be relevant in assessing the probative 
value of the evidence for the purposes of sections 97, 98 and 101 of the uniform 
Evidence Acts.819 
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5-7 The QLRC is of the view that:  

 (a) in Queensland, the admissibility of propensity evidence, 
including similar fact evidence, is governed by the common 
law, as modified by statute; 

 (b) under the uniform Evidence Acts, the approach that applies 
to the admissibility of propensity evidence (including similar 
fact evidence) in criminal cases is different from the 
approach that applies in Queensland; 

 (c) the ALRC should reconsider whether it should specifically 
legislate to abrogate the principles of Hoch;820 and 

 (d) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts. 

Broadening the categories of evidence to which section 101 applies 

5.121 Although the question did not arise specifically in the Issues Paper, the 
ALRC noted in its Discussion Paper that there is an issue ‘as to whether s 101 
should be extended to apply to any evidence tendered against a defendant 
which discloses disreputable conduct although allegedly tendered for a non-
tendency or coincidence purpose’.821 

5.122 As previously discussed, the majority judgment in Pfennig822 ‘was 
attempting to lay down a strict non-discretionary rule of admissibility to be 
applied to all evidence which reveals the commission of offences other than 
those with which the accused is charged’.823  A strict application of this 
approach would require that relationship evidence (that is, evidence showing 
the nature of the relationship between parties, such as a complainant and an 
accused) or circumstantial evidence that is admissible for a reason other than 
propensity, would have to satisfy the ‘no reasonable view’ test. 

5.123 The ALRC noted that, although such evidence may disclose a 
tendency or coincidence, a party may seek to avoid the controls of Part 3.6 of 
the uniform Evidence Acts by limiting the purpose of the tender to a non-
tendency or coincidence purpose, and arguing that an appropriate warning can 
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  (1988) 165 CLR 292. 
821

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 10.51. 
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   (1995) 182 CLR 461. 

823
  Smith TH and Holdenson OP, ‘Comparative Evidence: Admission of Evidence of Relationship and Sexual 

Offence Prosecutions—Part 1’ (1999) 73 Australian Law Journal 432, 438. 
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be given that the evidence not be used for any tendency or coincidence 
purpose.824 

5.124 The ALRC therefore sought submissions on the following question:825 

Should s 101 apply to any evidence led against an accused person which 
reveals disreputable behaviour whether or not relevant as showing a tendency 
or coincidence evidence and whether or not tendered for such purposes?  If so 
what form should the provision take? 

The QLRC’s view 

5.125 It has been noted previously that it is not clear whether the determining 
feature for the admissibility of evidence under the relevant rules is the purpose 
of tender or what the evidence discloses.  The ALRC’s view is that the ‘starting 
point’ for the tendency and coincidence rules is what the evidence discloses.826  
However, it acknowledged that much of the debate in the cases focuses on the 
purpose of the tender.827 

5.126 By seeking submissions to the question set out above, the ALRC may 
be able to clarify this issue. 

‘Interests of justice’ alternative 

5.127 The final matter addressed in the Discussion Paper was the broad 
question of whether the tests of admissibility for tendency and coincidence 
evidence in criminal trials established in sections 97 to 101 of the uniform 
Evidence Acts should be replaced by a test based on the ‘interests of justice’. 

5.128 A test for admissibility of propensity evidence based on what is ‘just’ or 
in the ‘interests of justice’ has been suggested at various times in various 
jurisdictions. 

5.129 The Discussion Paper828 referred to the ‘interests of justice’ test 
articulated by McHugh J in Pfennig v The Queen.829  In his Honour’s view, the 
interests of justice would require admission where:830 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 10.52. 
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  Ibid Question 10–1, post para 10.52. 
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  Ibid para 10.94. 
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  Ibid para 10.94, note 94. 
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  Ibid para 10.38. 
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  Pfennig v The Queen (1995) 182 CLR 461. 
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the judge concludes that the probative force of the evidence compared to the 
degree of risk of an unfair trial is such that fair minded people would think that 
the public interest in adducing all relevant evidence of guilt must have priority 
over the risk of an unfair trial. 

5.130 In the United Kingdom, the common law test of admissibility is based 
on what is ‘just’.  In Director of Public Prosecutions v P,831 the House of Lords 
rejected the view that striking similarity was an essential element in every case 
for the admissibility of propensity evidence.  Instead, the test for admissibility 
was expressed in terms of a broader principle:832 

the essential feature of evidence which is to be admitted is that its probative 
force in support of the allegation that an accused person committed a crime is 
sufficiently great to make it just to admit the evidence, notwithstanding that it is 
prejudicial to the accused in tending to show that he was guilty of another 
crime. 

5.131 The ‘interests of justice’ test from Director of Public Prosecutions v P 
formed the basis of section 398A of the Crimes Act 1958 (Vic),833 which was 
inserted in 1997.  It overrules the common law ‘no reasonable view’ test, as well 
as the effect of the decision in Hoch. 

5.132 Section 398A of the Crimes Act 1958 (Vic) provides:834 

398A Admissibility of propensity evidence 

(1) This section applies to proceedings for an indictable or summary 
offence. 

(2) Propensity evidence relevant to facts in issue in a proceeding for an 
offence is admissible if the court considers that in all the circumstances 
it is just to admit it despite any prejudicial effect it may have on the 
person charged with the offence. 

(3) The possibility of a reasonable explanation consistent with the 
innocence of the person charged with an offence is not relevant to the 
admissibility of evidence referred to in sub-section (2). 

(4) Nothing in this section prevents a court taking into account the 
possibility of a reasonable explanation consistent with the innocence of 
the person charged with an offence when considering the weight of the 
evidence or the credibility of a witness. 

(5) This section has effect despite any rule of law to the contrary. 

                                            
831

  [1991] 2 AC 447. 
832

  Ibid 460 (Lord Mackay of Clashfern LC, with whom the other Law Lords agreed). 
833

  R v Best [1998] 4 VR 603, 607 (Callaway JA); R v Tektonopoulos [1999] 2 VR 412, 416 (Winneke P). 
834

  Section 398A of the Crimes Act 1958 (Vic) was inserted by s 14 of the Crimes (Amendment) Act 1997 (Vic), 
which commenced on 1 January 1998.  It applies ‘to any trial, committal proceeding or hearing of a charge for 
an offence that commences on or after 1 January 1998, irrespective of when the offence to which the trial, 
committal proceeding or hearing relates is alleged to have been committed’: Crimes Act 1958 (Vic) s 588(1). 
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5.133 In R v Best,835 Callaway JA made a number of observations about the 
operation of the provision. 

5.134 At the outset, his Honour considered the meaning of the expression 
‘propensity evidence’, which is used in section 398A(2), but is not defined in the 
legislation.  It was held that this referred to:836 

evidence which is received notwithstanding that it discloses the commission of 
offences other than those with which the accused is charged … 

5.135 Callaway JA acknowledged that this interpretation of the provision 
involved the adoption of the ‘disclosure’ approach, rather than the ‘purpose’ 
approach.837  On this approach, subject to two qualifications,838 the admissibility 
of all evidence that discloses the commission of an offence or other 
discreditable conduct will be determined by section 398A. 

5.136 Under section 398A(2), relevant propensity evidence is admissible ‘if 
the court considers that in all the circumstances it is just to admit it despite any 
prejudicial effect it may have on the person charged with the offence’.  In 
applying that test, section 398A(3) provides that the ‘possibility of a reasonable 
explanation consistent with the innocence of the person charged with an 
offence is not relevant to the admissibility’ of the evidence. 

5.137 It was argued for the appellant that it was not just to admit the 
propensity evidence in this case because there was ‘a substantial risk of 
concoction or unconscious influence’.839  Callaway JA held that the effect of 
subsections (3) and (4) was that the ‘possibility, even a strong possibility, of 
collusion or any other matter affecting the reliability of the evidence is a matter 
for the jury’.840 

                                            
835

 [1998] 4 VR 603.  The main judgment was delivered by Callaway JA, with whose reasons Phillips CJ and 
Buchanan JA agreed. 

836
 R v Best [1998] 4 VR 603, 607. 

837
 Ibid. 

838
 Ibid 608.  It was suggested that s 398A of the Crimes Act 1958 (Vic) ‘may not apply at all where evidence 

disclosing a relevantly uncharged act or other discreditable conduct forms part of the res gestae’.  The Court 
also endorsed a qualification referred to in Cross on Evidence to the effect that: 

The exclusionary rule is not directed to evidence of discreditable conduct per se; it is 
concerned with the impermissible use which may be made of it.  Discreditable conduct 
will therefore not attract the rule unless it has features which may cause the jury to infer 
that a person who has been responsible for or involved in those acts is likely by reason of 
that fact to have committed the offence charged. 
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  [1998] 4 VR 603, 609.  This was said to arise from the extensive media publicity surrounding charges on 

which the accused had previously stood trial in relation to other former students. 
840

 [1998] 4 VR 603, 616.  In particular, the Court held (at 610) that the references in subss (3) and (4) to ‘the 
possibility of a reasonable explanation consistent with the innocence of the person charged’ should be 
understood ‘to refer only to explanations, like collusion and unconscious influence, that affect the truth of the 
propensity evidence sought to be adduced and not to extend to explanations like coincidence, because so to 
construe them would make the judge’s task impossible in the case of similar fact evidence’. 
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5.138 Callaway JA further held that the test in section 398A(2) should be 
applied ‘on the assumption that the evidence will be accepted as true’.841  His 
Honour expressed the view that this was the approach adopted by the House of 
Lords in relation to the English test of admissibility, on which section 398A(2) 
was based, and that this approach was supported by section 398A(2) 
and (3).842 

5.139 His Honour observed that the effect of section 398A was to displace 
the Pfennig test,843 which he considered to be a stricter test than the English 
test on which section 398A was based.844  However, Callaway JA considered 
that, when properly applied, the test in section 398A(2) would ‘not greatly alter 
the conduct of criminal trials’.845  In particular, his Honour stated that similar fact 
evidence would ‘still be received with great caution because … the risk of 
prejudice is ordinarily at its highest in such cases’.846 

5.140 The ‘interests of justice’ test was the subject of review by the Law 
Commission of England and Wales in its Report, Evidence of Bad Character in 
Criminal Proceedings.847  The Law Commission of England and Wales criticised 
the ‘interests of justice’ test that was applied in Director of Public Prosecution 
v P.848  The Report suggested that this test was ‘too vague’ noting that:849 

To state that the evidence is admissible when it is “just” to do so, does not 
settle the question of how the probative value ought to relate to the prejudicial 
effect in order for it to be admitted. 

5.141 Further, the Report stated that:850 

there is no indication of the factors that are relevant in assessing the probative 
value of similar fact evidence (such as the dissimilarities in the evidence), or in 
assessing its likely prejudicial effect.  [note omitted] 

5.142 The Report noted the conflicting authorities as to whether the ‘interests 
of justice’ test from Director of Public Prosecutions v P applies to background 
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evidence.851  The Report also noted that the admission of background evidence 
can, ‘however, be used to smuggle in similar fact evidence which would 
otherwise be inadmissible’.852 

5.143 The Report also criticised the Australian common law test as stated in 
Pfennig853 on the basis that:854 

• the test was ‘stricter than necessary, and likely to lead to the exclusion of 
the evidence which was probative and of little prejudicial effect’; 

• the test required ‘the judge to assess the strength of the evidence’ and 
therefore ‘to apply the same test to the evidence as the jury would have 
to apply, if it were admitted’; and 

• ‘adoption of this test would lead to an increase in the need for voir dires’. 

5.144 In relation to the uniform Evidence Acts’ provisions for the admissibility 
of propensity evidence, the Report set out three ‘drawbacks’ as follows:855 

First, we were unsure what it might mean for the probative value of evidence to 
outweigh the risk of prejudice substantially, or for evidence to have significant 
probative value as opposed to some probative value.  Secondly, we thought the 
effect of the rules was that tendency and coincidence evidence would 
sometimes be inadmissible even if its probative value outweighed its prejudicial 
effect.  Thirdly, we thought the Australian statutory scheme unnecessarily 
complicated. 

5.145 The Law Commission of England and Wales ultimately recommended 
that the prosecution should, with the leave of the court, be able to adduce 
propensity evidence if:856 

(1) the evidence has substantial probative value in relation to a matter in 
issue (other than whether the defendant has a propensity to be 
untruthful) which is itself of substantial importance in the context of the 
case as a whole, and  

(2) the interests of justice require it to be admissible, even taking account 
of its potentially prejudicial effect. 
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5.146 This recommendation was implemented by clause 8 of the draft 
Criminal Evidence Bill, which was included in the Law Commission’s Report.857  
Clause 8(4), by its reference to clause 5(2), required the court to have regard to 
specified factors in determining whether the two conditions for admissibility 
were satisfied.858  The draft Bill provided that, in assessing the probative value 
                                            
857

  Clause 8 of the draft Criminal Evidence Bill provided: 

8 Evidence going to a matter in issue 
(1) Evidence falls within this section if the following two conditions are met. 
(2) The first condition is that the evidence has substantial probative value in 

relation to a matter which— 
(a) is a matter in issue in the proceedings, and 
(b) is of substantial importance in the context of the case as a whole. 

(3) The second condition is that the court is satisfied— 
(a) that, in all the circumstances of the case, the evidence carries no risk 

of prejudice to the defendant, or 
(b) that, taking account of the risk of prejudice, the interests of justice 

nevertheless require the evidence to be admissible in view of— 
(i) how much probative value it has in relation to the matter in 

issue, 
(ii) what other evidence has been, or can be, given on that 

matter, and 
(iii) how important that matter is in the context of the case as a 

whole. 
(4) In determining whether the two conditions are met the court must have regard 

to the factors listed in section 5(2) (and to any others it considers relevant). 
(5) For the purposes of this section, whether the defendant has a propensity to be 

untruthful is not to be regarded as a matter in issue in the proceedings. 
(6) Only prosecution evidence can fall within this section. 

858
  Clause 5 of the draft Criminal Evidence Bill provided: 

5 Evidence going to a matter in issue 
… 
(2) In assessing the probative value of evidence for the purposes of this section 

the court must have regard to the following factors (and to any others it 
considers relevant)— 
(a) the nature and number of the events, or other things, to which the 

evidence relates; 
(b) when those events or things are alleged to have happened or 

existed; 
(c) where— 

(i) the evidence is evidence of a person’s misconduct, and 
(ii) it is suggested that the evidence has probative value by 

reason of similarity between that misconduct and other 
alleged misconduct, 

the nature and extent of the similarities and the dissimilarities 
between each of the alleged instances of misconduct; 

(d) where— 
(i) the evidence is evidence of a person’s misconduct, 
(ii) it is suggested that that person is also responsible for the 

misconduct charged, and 
(iii) the identity of the person responsible for the misconduct 

charged is disputed, 
the extent to which the evidence shows or tends to show that the 
same person was responsible each time. 

… 
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of evidence, the court must assume that the evidence is true.859  However, this 
requirement did not apply if it appeared, ‘on the basis of any material before the 
court (including any evidence it decides to hear on the matter), that no court or 
jury could reasonably find it to be true’.860 

5.147 The draft Bill provided that, in assessing the probative value of the 
evidence, the court must assume that the evidence is true unless it appears that 
no court or jury could easily find it to be true in accordance with clause 14. 

5.148 The Law Commission separately addressed the admissibility of 
evidence with ‘explanatory value’ (referred to in the Report as ‘background 
evidence’) in clause 7 of the draft Bill, which also provided that the court must 
be satisfied that the interests of justice require the admission of the evidence.861 

The ALRC’s proposal 

5.149 In its Discussion Paper, the ALRC stated that it did not see any benefit 
in adopting the approach recommended by the Law Commission of England 
and Wales in preference to the approach taken in the uniform Evidence Acts.  It 
noted that, ‘[w]hatever its failings, the uniform Evidence Acts test gives trial 
judges a defined task and a two-stage test’.862 

5.150 The ALRC noted that guidelines were needed under the ‘interests of 
justice’ test proposed by the Law Commission of England and Wales.  It was 
critical of the guidelines proposed by that Commission on the ground that they 
‘focus on the issue of probative value and do not attempt to address the issue of 
prejudice’.863 
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5.151 The ALRC undertook an extensive comparison of the test for 
admissibility of propensity evidence established under section 398A of the 
Crimes Act 1958 (Vic) and the test that applies under the relevant provisions of 
the uniform Evidence Acts.  Both the operation of the provisions864 and the 
underlying policies865 were examined. 

5.152 The ALRC concluded that the decisions under the two schemes ‘do not 
reveal that the application of the different tests has produced, or is likely to 
produce, different outcomes’.866 

5.153 The ALRC stated that, under both legislative approaches, relationship 
evidence867 and evidence included in the res gestae868 would have to comply 
with statutory provisions before it could be admitted to prove such a propensity 
or tendency. 

5.154 However, in the Victorian Court of Appeal decision in R v FJB,869 a 
distinction between the two approaches to relationship evidence was noted. 

5.155 In that case, Charles JA referred to the approach adopted by the New 
South Wales Court of Criminal Appeal in R v AH,870 where ‘it has been said that 
where the Crown introduces evidence for the purpose of establishing the 
relationship between the complainant and the accused, it is not tendency 
evidence; and that, once admitted for that purpose, the evidence cannot be 
used as tendency evidence’.871  Although Charles JA acknowledged that the 
New South Wales approach may well be explained by the differences in 
wording between sections 97 and 101 of the Evidence Act 1995 (NSW) and 
section 398A of the Crimes Act 1958 (Vic),872 the New South Wales approach 
did not find favour with him:873 
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It is not necessary to decide the point in this case, but I would need to be 
persuaded that evidence which, objectively, tends to show a propensity may 
nevertheless avoid or lose that quality simply because the Crown asserts that 
the evidence is introduced for a different purpose.  If the evidence tends to 
establish that propensity, the jury is likely to use it for that purpose regardless of 
any direction they may be given. 

5.156 Subsequent cases have held that the admissibility of relationship 
evidence is to be determined by the application of section 398A of the Crimes 
Act 1958 (Vic).874 

5.157 In comparing the policy considerations underlying the respective 
provisions, the ALRC concluded that ‘the impact of the two approaches on the 
fact-finding process is difficult to assess on the current authorities and … it 
cannot be said that the two approaches have produced significantly different 
outcomes’.875  However, in its view, the uniform Evidence Acts ‘better serve a 
number of other policy objectives, notably: a fair trial; minimising the risk of 
wrongful conviction; accessibility; predictability; cost and time and uniformity’.876 

The QLRC’s view 

5.158 In Queensland, the test of admissibility for propensity evidence, 
including similar fact evidence, is the ‘no reasonable view’ or ‘no rational 
explanation’ test.  However, due to the difficulty in its application, the 
Queensland courts have established their own two-stage approach as 
exemplified by O’Keefe.877 

5.159 Further, Queensland has developed its own line of authority in relation 
to relationship evidence, and has introduced legislation in terms of sections 
132A and 132B of the Evidence Act 1977 (Qld).878 

5.160 It is apparent that the common law test does not successfully deal with 
the admissibility of all propensity evidence as it purports to do, but is most 
apposite to genuine similar fact evidence cases. 

5.161 The approach of the uniform Evidence Acts overall has much to 
commend it in terms of providing a test for all propensity evidence that better 
reflects the interests of justice and existing practice.  However, the extent of its 
application to relationship and background evidence is not clear, and the 
overlap between tendency and coincidence evidence is confusing. 
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5.162 The QLRC questions whether a test, other than relevance, is 
necessary for the admissibility of propensity evidence in civil cases or where an 
accused adduces propensity evidence.  In the QLRC’s view, a two-step 
approach across a number of sections unnecessarily complicates the 
admissibility of propensity evidence adduced by the prosecution. 

5.163 The QLRC notes that there may be little difference in outcome between 
the uniform Evidence Acts approach and the ‘interests of justice’ test in section 
398A of the Crimes Act 1958 (Vic) as it is applied to propensity evidence 
adduced by the prosecution. 

5.164 However, if the uniform Evidence Acts were to be introduced in 
Queensland, consideration should be given to whether the approach adopted 
under that legislation is to be preferred to the statutory provisions currently 
applicable in Queensland or Victoria, or the approach recommended by the Law 
Commission of England and Wales. 

5-8 The QLRC is of the view that: 

 (a) the test applicable in Queensland to propensity evidence 
adduced by the Crown is the ‘no reasonable explanation’ test 
as qualified by case law and modified by statute; 

 (b) the common law test of ‘no reasonable explanation’ is too 
strict for all evidence that may disclose propensity, and is 
most appropriate for similar fact evidence cases; 

 (c) the test under the uniform Evidence Acts (namely, that the 
probative value of the evidence substantially outweighs any 
prejudicial effect) as applied to evidence adduced by the 
prosecution in criminal trials, reflects the interests of justice 
and existing criminal trial practice, except to the extent that 
that test applies to relationship or background evidence; 

 (d) the ‘interests of justice’ test, as applied to evidence adduced 
by the prosecution in criminal trials, also reflects the 
interests of justice and existing criminal trial practice; 

 (e) the tendency evidence rule and the coincidence evidence rule 
in the uniform Evidence Acts are not appropriate in civil 
cases or when the accused is adducing propensity evidence; 

 (f) the ALRC should consider amending its provisions to make 
them less complicated in terms of requiring a number of 
steps to be taken and a number of provision to be applied; 
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 (g) the ALRC should reconsider whether it should specifically 
legislate to abrogate the principles of Hoch as has occurred 
in Queensland and Victoria; and 

 (h) this issue would require further review if Queensland were to 
consider adopting the uniform Evidence Acts. 



 

Chapter 6 

Credibility and character 

INTRODUCTION 

6.1 At common law, evidence that relates only to the credibility of a witness 
or of a witness’s testimony has long been the subject of specific rules.  
Collateral evidence,879 including evidence as to credit, is generally not 
admissible,880 although there are exceptions to this proposition.  Additional 
rules, based on considerations of fairness, apply where the witness in question 
is the accused.881  

6.2 It is sometimes difficult to determine whether particular evidence is 
relevant only to credit or is relevant to a fact in issue.  In Palmer v The 
Queen,882 McHugh J noted that:883 

The line between evidence relevant to credit and evidence relevant to a fact-in-
issue is often indistinct and unhelpful.  The probability of testimonial evidence 
being true cannot be isolated from the credibility of the witness who gives that 
evidence except in those cases where other evidence confirms its truth wholly 
or partly. 

6.3 The difficulty in determining whether evidence goes only to credit, and 
is collateral, or relates to a fact in issue is illustrated by the High Court decision 
in Piddington v Bennett & Wood Pty Ltd.884  In that case, a witness for the 
plaintiff who claimed to have seen the event in issue gave evidence in cross-
examination as to why he had been at the scene.  Evidence was adduced by 
the defendant which cast some doubt on the witness’s explanation.885  The 
question for the Court was whether the rebuttal evidence was relevant to a fact 
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in issue, to a fact relevant to a fact in issue,886 or only to credit.  The witness’s 
presence, or absence, from the scene of the accident, and his capacity to 
observe those events to which he testified, was a fact in issue.887  Two 
members of the Court considered that evidence that tended to disprove the 
witness’s explanation as to his presence, even if it was of little weight, was a 
fact relevant to the fact in issue.888  The majority of the Court held, however, 
that the rebuttal evidence did no more than discredit the witness’s account of 
his movements prior to the event and did not, therefore, relate to a fact in issue 
or to a fact relevant to a fact in issue.889 

6.4 That case was considered more recently in Goldsmith v Sandilands,890 
in which the members of the High Court were again divided in their view as to 
whether the evidence sought to be led in rebuttal of a fact in issue was relevant 
to a fact in issue or was merely collateral.891 

6.5 In Palmer v The Queen,892 McHugh J observed that the evidentiary 
rules based on the distinction between issues of credit and facts in issue were 
‘based primarily upon the need to confine the trial process and secondarily upon 
notions of fairness to the witness’.893  The evidentiary rules relating to credit to 
which his Honour referred include: 

• the ‘collateral evidence’ or ‘finality’ rule, which requires that answers 
given by a witness to questions in cross-examination concerning matters 
relating to credit are final, and cannot generally be contradicted or 
rebutted by other evidence;894 

• the rule that prior consistent statements are not generally admissible to 
bolster the credit of a witness;895  

                                            
886

  ‘A fact is relevant to another fact when it is so related to that fact that, according to the ordinary course of 
events, either by itself or in connection with other facts, it proves or makes probable the past, present, or 
future existence or non-existence of the other fact’: Goldsmith v Sandilands (2002) 190 ALR 370, [31] 
(McHugh J). 

887
  (1940) 63 CLR 533, 545 (Latham CJ), 551–2 (Starke J), 553 (Dixon J), 557–8 (Evatt J), 567 (McTiernan J). 

888
  Ibid 547 (Latham CJ), 551–2 (Starke J). 

889
  Ibid 553–4 (Dixon J), 560 (Evatt J), 567 (McTiernan J). 

890
  (2002) 190 ALR 370. 

891
  Ibid [13] (Gleeson CJ), [42] (McHugh J), [73] (Hayne J), (Kirby J dissenting at [80]) holding that evidence that 

the witness wrongly described the location at which he claimed the appellant made an admission to him, 
which was relevant to a fact in issue, did not prove the admission had been made and was merely collateral: 
[81]. 

892
  (1998) 193 CLR 1. 

893
  Ibid [52], citing Natta v Canham (1991) 32 FCR 282, 298. 

894
  Heydon JD, Cross on Evidence (7th ed, 2004) [17580].  See para 6.106–6.111 of this Report. 

895
  The Nominal Defendant v Clements (1960) 104 CLR 476.  See para 6.131 of this Report. 
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• the rule permitting cross-examination of a witness, other than an 
accused, as to credit, where the evidence is of such a nature as to tend 
to weaken confidence in the witness’s character or trustworthiness;896 
and 

• the rule that an accused may adduce evidence that he or she is of good 
character, such evidence being open to rebuttal evidence by the 
Crown.897 

6.6 Some of these common law rules are subject to statutory modification 
in Queensland. 

Uniform Evidence Acts 

6.7 Chapter 3, Part 3.7 of the uniform Evidence Acts deals with the 
admissibility of evidence relevant to credit.  The prima facie common law rule 
that evidence relevant only to a witness’s credibility is not admissible is reflected 
in section 102 of the uniform Evidence Acts, which establishes the ‘credibility 
rule’: 

102 The credibility rule 

Evidence that is relevant only to a witness’s credibility is not admissible. 

6.8 The term ‘credibility’, in relation to a witness, is defined in the uniform 
Evidence Acts as follows:898 

credibility of a witness means the credibility of any part or all of the evidence of 
the witness, and includes the witness’s ability to observe or remember facts and 
events about which the witness has given, is giving or is to give evidence. 

6.9 This is a broad definition, which extends beyond conscious dishonesty 
to include a witness’s physical and mental powers of observation and 
memory.899 

6.10 The uniform Evidence Acts also provide a number of exceptions to the 
credibility rule, including: 

• evidence in cross-examination that has substantial probative value 
(sections 103 and 104);900 

                                            
896

  Bugg v Day (1949) 79 CLR 442, 467 (Dixon J).  See para 6.31, 6.37 of this Report. 
897

  Crabbe v The Queen (1984) 56 ALR 733; R v Butterwasser [1948] 1 KB 4.  See para 6.63–6.67 of this 
Report. 

898
  Uniform Evidence Acts s 3(1), Dictionary, Part 1 (definition of ‘credibility of a witness’). 

899
  Toohey v Metropolitan Police Commissioner [1965] AC 595. 

900
  See para 6.42–6.49, 6.75–6.76 of this Report. 
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• evidence rebutting a witness’s denial made in cross-examination (section 
106);901 

• evidence re-establishing a witness’s credibility (section 108);902 

• evidence that is relevant only to the credibility of a person, who is not a 
witness, who has made a previous representation (section 108A);903 and 

• character evidence of an accused person (section 110).904 

6.11 These provisions are discussed in further detail below. 

Issues for consideration 

6.12 In its Issues Paper, the ALRC raised a number of questions about how 
the uniform Evidence Acts deal with the admissibility of evidence relevant to a 
witness’s credibility and character.  Those questions concerned the following 
issues: 

• the interpretation of the words ‘evidence that is relevant only to a 
witness’s credibility’ under sections 102, 103 and 104;  

• the meaning of the term ‘substantial probative value’ used in section 103; 

• the limitation on cross-examination as to the credibility or character of an 
accused; 

• the scope of the provision in section 106, which allows denials made in 
cross-examination to be rebutted by other evidence;  

• the operation of section 108, which allows evidence to be adduced to re-
establish a witness’s credibility; and 

• credibility issues in sexual offence cases. 

6.13 The ALRC also considered the admissibility of expert evidence as to 
credit.  In its Discussion Paper, the ALRC proposed a number of amendments 
to the uniform Evidence Acts in relation to those matters.  Each of these 
proposals will be discussed in light of the position in Queensland. 

                                            
901

  See para 6.114–6.118 of this Report. 
902

  See para 6.134–6.138 of this Report. 
903

  Section 108A of the uniform Evidence Acts was not the subject of detailed discussion or of any proposal in the 
ALRC’s Discussion Paper.  See Australian Law Reform Commission, Discussion Paper, Review of the 
Uniform Evidence Acts (DP 69, 2005) para 11.97–11.99. 

904
  See para 6.74, 6.77–6.78 of this Report. 
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INTERPRETATION OF THE CREDIBILITY RULE 

6.14 In its Issues Paper, the ALRC sought submissions on the following 
question:905 

Do any concerns arise as a result of the High Court’s interpretation of s 102 of 
the uniform Evidence Acts in Adam v The Queen?  Should s 102 be amended 
to address any concerns and, if so, how? 

6.15 The interpretation of the credibility rule in section 102 affects the 
operation of the subsequent provisions, which set out the exceptions to that 
rule. 

6.16 In Adam v The Queen,906 the High Court adopted a narrow, literal 
interpretation of section 102. 

6.17 In that case, a prosecution witness was cross-examined at trial as to 
his prior inconsistent statement as an ‘unfavourable witness’ under section 38 of 
the uniform Evidence Acts.907  The trial judge instructed the jury that evidence of 
his prior inconsistent statement was evidence of the truth of its contents in 
accordance with section 60 of the uniform Evidence Acts.908 

6.18 On appeal to the High Court, the appellant argued that, because the 
purpose of the cross-examination was to attack the witness’s credibility, 
evidence of the prior inconsistent statement should have been excluded under 
the credibility rule in section 102.  The appellant also argued that the exception 
to the rule in section 103(a) did not apply because the evidence did not have 
substantial probative value.909  The appellant argued that section 60 would 
apply to the evidence only if it were admissible as an exception to the credibility 
rule. 

6.19 The High Court rejected the appellant’s arguments.  The majority 
judgment stated:910 

The appellant submitted that s 102 should not be read literally.  That is, the 
appellant submitted that s 102 should not be understood as dealing only with 
evidence the sole relevance of which is its bearing upon the credibility of a 
witness.  Rather, so it was submitted, it should be read as applying to evidence 
which is not admissible on any basis other than the credibility of a witness. 

                                            
905

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
Question 9–1, post para 9.14. 

906
  (2001) 207 CLR 96. 

907
  Section 38 of the uniform Evidence Acts is discussed at para 2.26–2.28 of this Report. 

908
  This is discussed at para 2.28 of this Report. 

909
  The appellant’s arguments are set out in Adam v The Queen (2001) 207 CLR 96, [31]–[32].  Section 103 of 

the uniform Evidence Acts provides that the credibility rule does not apply to evidence adduced in cross-
examination of a witness if the evidence has substantial probative value.  Section 103 is set out at para 6.42 
of this Report. 

910
  Adam v The Queen (2001) 207 CLR 96, [34]–[35] (Gleeson CJ, McHugh, Kirby and Hayne JJ). 

http://www.austlii.edu.au/au/legis/cth/consol_act/ea199580/s102.html
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These contentions should be rejected.  The criterion of operation of s 102 is the 
relevance of the evidence, not any question of its admissibility …  Rather than 
adopt this rewritten version of the statutory rule, effect should be given to s 102 
according to its terms.  Thus attention must be directed to how the evidence in 
question is relevant.  Is it relevant only to a witness’s credibility? 

6.20 Their Honours concluded that:911 

• the evidence of the witness’s previous inconsistent statement related not 
only to the witness’s credibility, but also to facts in issue in the trial; 

• because the evidence was relevant not just to the witness’s credibility, 
but also to other matters, the credibility rule in section 102 was not 
enlivened; 

• it was, therefore, unnecessary to consider the operation of the exception 
to the credibility rule provided by section 103; and 

• because evidence of the previous representation was relevant not just to 
the witness’s credibility but to the facts in issue, it fell within the exception 
to the hearsay rule in section 60, and was admissible as evidence of the 
truth of the contents of the statement.912  

6.21 The ALRC noted in its Discussion Paper that ‘[t]he result of the 
decision in Adam is that control of evidence, relevant for more than one purpose 
including credibility, will depend entirely upon the exercise of the discretions and 
exclusionary rules contained in ss 135 to 137’.913  The ALRC considered this 
‘unsatisfactory’.914 

6.22 The ALRC noted Odgers’ conclusion that the decision in Adam v The 
Queen would, in some cases, effectively allow the controls contained in the 
credibility provisions of the uniform Evidence Acts to be circumvented.915  
Odgers has identified two cases where this might happen.  The first relates to 
evidence of a witness’s prior statement that is relevant both to a fact in issue 
and to the witness’s credibility.916  Unless the evidence falls within one of the 
exceptions to the hearsay rule, it would not ordinarily be admissible as evidence 
of the truth of its contents.  Given the decision in Adam v The Queen, the 
credibility rule would not apply to the evidence because of its relevance to a fact 

                                            
911

  Ibid [39] (Gleeson CJ, McHugh, Kirby and Hayne JJ). 
912

  Their Honours noted that the result, namely, that evidence of the prior statement was admitted as evidence of 
the truth of its contents, reflected an alteration in the common law rules of evidence that s 60 was intended to 
effect: ibid [39] (Gleeson CJ, McHugh, Kirby and Hayne JJ), citing Australian Law Reform Commission, 
Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 334, 685; [57] (Gaudron J). 

913
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 11.12. 
914

  Ibid. 
915

  Ibid para 11.9. 
916

  Ibid para 11.10. 
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in issue as well as to credit.  Being admissible for credibility purposes, however, 
it would then be admissible as truth of its contents pursuant to section 60.917 

6.23 The second situation identified by Odgers is where evidence is given 
by an accused person.918  Evidence of the accused’s prior convictions may be 
relevant to show a tendency to commit such offences, and so may be relevant 
to both an issue in the case and the accused’s credibility.  If such evidence is 
inadmissible under the tendency or coincidence rules, its ‘dual relevance’ would 
render the protections afforded to the accused pursuant to sections 102, 103 
and 104 inapplicable.919   

6.24 Other commentators have said that the High Court’s interpretation of 
the operation of section 102 represents a departure from the common law 
position.920  In general, the common law approach to evidence that is relevant 
for more than one purpose is to consider the admissibility of the evidence for 
each purpose separately.921  On this basis, notwithstanding that evidence is 
admissible for more than one purpose, its use in assessing credibility would be 
determined by the operation of the credibility rules. 

6.25 The ALRC received varying submissions on the need to amend section 
102 in light of the High Court decision in Adam v The Queen.922  The Law 
Council of Australia stated that the decision ‘seriously undermines the entire 
structure of the credibility rule and its exceptions’.923  The New South Wales 
Director of Public Prosecutions and the Public Defenders Office of New South 
Wales both considered the decision in Adam v The Queen did not justify any 
amendment to the credibility rule provisions.924  The Public Defenders Office of 
New South Wales criticised as ‘alarmist’ the view that Adam v The Queen 
renders otherwise inadmissible evidence admissible so long as it is relevant.925   

                                            
917

  Ibid. 
918

  Ibid para 11.11. 
919

  Ibid. 
920

  See for example Gans J and Palmer A, Australian Principles of Evidence (2nd ed, 2004) [14.2.2]. 
921

  Ibid. 
922

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.14, 11.16. 

923
  Ibid para 11.14, citing Law Council of Australia, Submission E 32, 4 March 2005. 

924
  Ibid para 11.16, citing Director of Public Prosecutions (NSW), Submission E 17, 15 February 2005; New 

South Wales Public Defenders, Submission E 50, 21 April 2005. 
925

  Ibid para 11.16, citing New South Wales Public Defenders, Submission E 50, 21 April 2005. 
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The ALRC’s proposal 

6.26 The ALRC considered that section 102 should be amended to enable it 
to operate as it was originally intended.926  The ALRC noted that the narrow 
interpretation in Adam v The Queen also directly impacts upon the protections 
provided in section 104 to accused persons when cross-examined.927  Section 
104(2) adopts similar wording to that used in section 102 by providing that ‘[a] 
defendant must not be cross-examined about a matter that is relevant only 
because it is relevant to the defendant’s credibility, unless the court gives 
leave’. 

6.27 The ALRC proposed that the uniform Evidence Acts be amended to 
ensure that the credibility provisions apply to evidence that is:928 

• relevant only to the credibility of a witness; and 

• relevant to the facts in issue, but not admissible for that purpose, and 
that is also relevant to the credibility of a witness. 

The QLRC’s view 

6.28 The result of the decision in Adam v The Queen is consistent with the 
law in Queensland.  As discussed in Chapter 2 of this Report, evidence of a 
prior inconsistent statement of a hostile witness that is proved under section 17 
of the Evidence Act 1977 (Qld) becomes evidence of the truth of its contents 
under section 101 Evidence Act 1977 (Qld).929 

6.29 The QLRC also considers that, in Adam v The Queen, the evidence 
may have been admissible even if a broader interpretation of section 102 had 
been adopted by the Court.  Even if the credibility rule in section 102 applied to 
the evidence, it may have satisfied the exception in section 103 given that a 
prior inconsistent statement proved against a hostile witness is likely to have 
‘substantial probative value’.  In that case, the evidence would have been 
admissible for a non-hearsay purpose so that section 60 would apply. 

6.30 However, the ALRC’s concern in relation to the cross-examination of 
an accused on tendency and coincidence evidence that would otherwise be 
inadmissible should be addressed.  The ALRC’s proposed amendment would 
address this issue. 

                                            
926

  Ibid para 11.17. 
927

  Ibid para 11.18. 
928

  Ibid Proposal 11–1, post para 11.20. 
929

  See para 2.24, 3.100–3.105 of this Report. 
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6-1 The QLRC: 

 (a) is of the view that the outcome of the decision in Adam v The 
Queen, that evidence of a prior inconsistent statement of a 
hostile witness was admissible as the truth of the matters 
asserted therein, is consistent with the position in 
Queensland under section 101 of the Evidence Act 1977 
(Qld); 

 (b) considers that the ALRC’s proposal to amend section 102 of 
the uniform Evidence Acts would also be consistent with the 
approach at common law, as it is applied in Queensland, to 
the admissibility of evidence as to credit; and 

 (c) is of the view that the ALRC’s proposal to amend section 102 
of the uniform Evidence Acts will ensure that protections 
available under the credibility provisions to an accused 
during cross-examination cannot be circumvented. 

6-2 The QLRC supports the ALRC’s proposal to amend section 102 of 
the uniform Evidence Acts so that it applies to evidence that is: 

 (a) relevant only to the credibility of a witness; and 

 (b) relevant to a fact in issue, but not admissible for that 
purpose, and that is also relevant to the credibility of a 
witness. 

CROSS-EXAMINATION AS TO CREDIBILITY 

Queensland 

Cross-examination generally 

6.31 At common law, the cross-examination of witnesses is an important 
feature of the adversarial system, which allows the veracity of the witness and 
the accuracy and completeness of his or her testimony to be tested.930  In 
general, a witness may be cross-examined on matters that did not arise in the 
examination-in-chief, and may be cross-examined on matters going to credit.931 

                                            
930

  Mechanical & General Inventions Co, Ltd, and Lehwess v Austin & The Austin Motor Co Ltd [1935] AC 346, 
359. 

931
  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.90]. 
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6.32 While the precise limits of cross-examination are not capable of 
definition by reference to any general test of relevance, counsel must not 
extend cross-examination unduly nor pursue irrelevant lines of enquiry.932  
Counsel should be given leeway in cross-examination and the court should 
intervene only when it is clear that counsel’s discretion is not being properly 
exercised.933 

6.33 In Queensland, section 20 of the Evidence Act 1977 (Qld) sets out the 
circumstances in which the court may intervene in relation to cross-examination 
as to credit. 

6.34 Section 20 provides:934  

20 Cross-examination as to credit 

(1)  The court may disallow a question as to credit put to a witness in cross-
examination, or inform the witness the question need not be answered, 
if the court considers an admission of the question’s truth would not 
materially impair confidence in the reliability of the witness’s evidence. 

(2) In this section— 

“question as to credit”, for a witness, means a question that is not 
relevant to the proceeding except that an admission of the question’s 
truth may affect the witness’s credit by injuring the witness’s character. 

6.35 Forbes notes that section 20 ‘probably adds nothing to a judge’s 
common law powers’:935 

Every court is in charge of its own procedure and it is hardly radical to exclude 
material that “would not [even] affect the credibility of the witness”.  … “Credit” 
evidence, as well as evidence on the issues, is subject to the over-arching 
principle of relevance.  [note omitted] 

6.36 Under section 20(2), ‘credit’ is limited to a witness’s character, and 
therefore, truthfulness.  It does not appear to extend to the witness’s capacity of 
observation or recollection as does the credibility rule in section 102 of the 
uniform Evidence Acts. 

                                            
932

  Wakeley v The Queen (1990) ALR 79, 86 (Mason CJ, Brennan, Deane, Toohey and McHugh JJ). 
933

  That is, ‘to prevent both an undue strain being imposed on the witness and an undue prolongation of the 
expensive procedure of hearing and determining a case.  But until that stage is reached – and it is for the 
judge to ensure that the stage is not passed – the court is, to an extent, in the hands of cross-examining 
counsel’: ibid. 

934
  Section 20 of the Evidence Act 1977 (Qld) was inserted by the Criminal Law Amendment Act 2000 (Qld) s 45. 

935
  Forbes JRS, Evidence Law In Queensland (5th ed, 2004) [20.1]. 
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Cross-examination on prior convictions 

6.37 Prior convictions have always been treated as an exception to the 
general rule that credibility issues cannot be rebutted,936 and this has been 
confirmed in section 16 of the Evidence Act 1977 (Qld).937  Under section 16, a 
witness may be cross-examined about previous convictions.  If the witness 
either denies the fact or refuses to answer, the prior conviction may be proved. 

6.38 Section 16 provides that cross-examination as to previous convictions 
is subject to other provisions of the Evidence Act 1977 (Qld).  For example, the 
requirement of relevance under section 20 of the Act (and at common law) may 
operate to disallow cross-examination under section 16 in respect of a particular 
conviction:938 

[A] conviction of a witness … could not be used for the purpose of discrediting 
him if the offence was not of such a nature as to tend to weaken confidence in 
the credit of the witness, that is to say in his character or trustworthiness as a 
witness of truth. 

6.39 Other provisions that will override the right of cross-examination as to 
previous convictions under section 16 include: 

• section 15A, which prohibits questions relating to convictions that have 
the protection of the Criminal Law (Rehabilitation of Offenders) Act 1986 
(Qld);939 

• section 15, which deals with cross-examination of an accused;940 and 

• the provisions of the Criminal Law (Sexual Offences) Act 1978 (Qld), 
which limit cross-examination of a complainant in a sexual offence 
case.941 

                                            
936

  That is, the ‘finality’ or ‘collateral facts’ rule.  This is discussed at para 6.106–6.111 of this Report. 
937

  Section 16 of the Evidence Act 1977 (Qld) provides: 

16 Witness may be questioned as to previous conviction 
Subject to this Act, a witness may be questioned as to whether the witness has been 
convicted of any indictable or other offence and upon being so questioned, if the witness 
either denies the fact or refuses to answer, it shall be lawful for the party so questioning 
to prove such conviction. 

938
  Bugg v Day (1949) 79 CLR 442, 467 (Dixon J). 
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  Criminal Law (Rehabilitation of Offenders) Act 1986 (Qld) s 5 provides that a person cannot be required to 

disclose a ‘spent’ conviction (not part of the person’s criminal history) unless it is relevant to an issue in the 
court proceeding.  Evidence Act 1977 (Qld) s 15A provides that cross-examination as to such previous 
convictions may be conducted only with the leave of the court.  In R v Millar [2000] 1 Qd R 437, the Court of 
Appeal held that, in determining whether leave should be given to cross-examine on such prior convictions, 
the court should ask itself whether the conviction in question is now likely to weaken confidence in the present 
evidence of the witness. 

940
  This is discussed at para 6.68–6.73 of this Report. 

941
  This is discussed at para 2.57 of this Report. 
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Cross-examination on prior inconsistent statements 

6.40 In Queensland, a witness’s credit may also be challenged by cross-
examination on a prior inconsistent statement made by the witness.  Section 18 
allows such cross-examination where the witness is the opposing party’s 
witness.  Section 17 allows cross-examination of a party’s own witness on a 
prior inconsistent statement, with the leave of the court, where the witness is 
adverse.942 

6.41 At common law, proof of a prior inconsistent statement goes to credit 
only.943  However, the effect of section 101 of the Evidence Act 1977 (Qld) is to 
make such statements admissible also as evidence of any facts stated therein 
of which direct oral evidence would have been admissible.944 

Uniform Evidence Acts 

Cross-examination generally 

6.42 The circumstances in which a witness may be cross-examined as to 
credit are set out in section 103 of the uniform Evidence Acts.  It provides that a 
witness may be cross-examined as to credit if the evidence has ‘substantial 
probative value’: 

103 Exception: cross-examination as to credibility 

(1) The credibility rule does not apply to evidence adduced in cross-
examination of a witness if the evidence has substantial probative 
value. 

(2) Without limiting the matters to which the court may have regard in 
deciding whether the evidence has substantial probative value, it is to 
have regard to: 

(a) whether the evidence tends to prove that the witness knowingly 
or recklessly made a false representation when the witness 
was under an obligation to tell the truth; and  

(b) the period that has elapsed since the acts or events to which 
the evidence relates were done or occurred. 

6.43 In its Interim Report, the ALRC proposed that a witness ‘should no 
longer be open to cross-examination on any negative aspect of character or 
misconduct on the basis that it is relevant to credibility’.945  It noted that 
‘[e]vidence relevant to credibility will have minimal probative value unless it 
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  This is discussed at para 2.24 of this Report. 
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  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.98]; Heydon JD, Cross on Evidence (7th ed, 
2004) [17535], citing Hammer v S Hoffnung & Co Ltd (1928) SR (NSW) 280; R v Askew [1981] Crim LR 398. 

944
  Section 101 of the Evidence Act 1977 (Qld) is set out at note 258 of this Report. 

945
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 819. 
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relates to specific conduct in substantially similar situations’, such as telling lies 
in court.946  It considered that cross-examination as to credit should be limited to 
such specific evidence.  It expressed the concern that, despite judicial powers 
of control, cross-examination was not adequately limited in practice.  It 
proposed:947 

to include a general rule having the effect of prohibiting cross-examination as to 
credibility unless it has substantial probative value on the question of credibility.  
To assist in the use of the clause, a further clause is included which refers to 
matters relevant to the probative value of such evidence.  It will be permissible 
to cross-examine a witness with respect to bias, or motive to be untruthful, with 
respect to mental and physical capacity, about his ability to perceive the 
relevant events and about prior inconsistent statements.  [note omitted] 

6.44 The significance attached in the Interim Report to evidence of a 
witness’s untruthfulness under oath is reflected in section 103.  One of the 
factors to which the court must have regard in deciding whether the evidence 
has substantial probative value is whether the evidence tends to prove that the 
witness ‘knowingly or recklessly made a false representation when the witness 
was under an obligation to tell the truth’.948 

6.45 In its Issues Paper, the ALRC noted that there has been some debate 
as to the interpretation of the expression ‘substantial probative value’ that is 
used in section 103.949  The ALRC sought submissions on the following 
question:950 

Are there any concerns with the interpretation of ‘substantial probative value’ in 
s 103 of the uniform Evidence Acts and, if so, how should any concerns be 
addressed? 

6.46 The expression ‘probative value’ is defined in the uniform Evidence 
Acts as meaning ‘the extent to which the evidence could rationally affect the 
assessment of the probability of the existence of a fact in issue’.951  In R v 
RPS,952 the New South Wales Court of Criminal Appeal held that, for the 
purposes of section 103, this definition does not apply, holding instead that:953 

Evidence adduced in cross-examination must … have substantial probative 
value in the sense that it could rationally affect the assessment of the credit of a 
witness. 
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  Ibid para 817–819. 
947

  Ibid para 819. 
948

  Uniform Evidence Acts s 103(2)(a). 
949

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 9.18. 
950

  Ibid, Question 9–2, post para 9.22. 
951

  Uniform Evidence Acts s 3(1), Dictionary, Part 1 (definition of ‘probative value’). 
952

  Unreported, New South Wales Court of Criminal Appeal, Gleeson CJ, Hunt CJ at CL, and Hidden J, 13 
August 1997. 

953
  Ibid 29. 
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6.47 The ALRC also noted the distinction between the standard of 
‘substantial probative value’ used in section 103 of the uniform Evidence Acts 
and that of ‘significant probative value’, which applies, under sections 97 and 98 
of the uniform Evidence Acts, in the context of tendency and coincidence 
evidence.954 

6.48 In R v Lockyer,955 Hunt CJ at CL considered that the words ‘substantial 
probative value’ seem to impose a higher standard of relevance than ‘significant 
probative value’, which requires the evidence in question to be ‘important’ or ‘of 
consequence’.956 

6.49 The ALRC noted in its Discussion Paper that section 103 lists only two 
factors to which the court must have regard in determining whether the 
evidence is of substantial probative value.957  It considered that many other 
types of evidence may have substantial probative value as required by section 
103(1) including evidence of bias, opportunity of observation, powers of 
perception and memory, special circumstances affecting incompetency and 
prior statements inconsistent with testimony.958   

Cross-examination on prior convictions and previous inconsistent statements 

6.50 The credibility provisions of the uniform Evidence Acts do not include 
specific provisions about the cross-examination of witnesses on prior 
convictions959 or prior inconsistent statements. 

6.51 Additional rules as to cross-examination on the credit of an accused 
are set out in section 104, and are the subject of specific proposals that are 
discussed below.960 

                                            
954

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 9.20.  
Sections 97 and 98 are discussed at para 5.40–5.59 of this Report. 

955
  (1996) 89 A Crim R 457. 

956
  Ibid 459. 

957
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 11.30.  See para 6.42 of this Report. 
958

  Ibid para 11.31, citing Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.7760].  See also Australian Law 
Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 8.19; Australian Law Reform 
Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 9.21. 

959
  Odgers considers that evidence of specific conduct showing ‘bad character’, such as evidence of prior 

convictions, is unlikely to fall within s 103 ‘unless the conduct involves false representations and took place in 
circumstances where there was some (moral or legal) obligation to tell the truth’: Odgers S, Uniform Evidence 
Law (6th ed, 2004) [1.3.7760].  See also R v Lumsden [2003] NSWCCA 83. 

960
  See para 6.75–6.94 of this Report. 
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ALRC’s proposal 

6.52 The ALRC considered that the standard of ‘substantial probative value’ 
is appropriate.961  It considered that the interpretation of ‘substantial probative 
value’ in R v RPS962 was ‘practical and simple’ and did not appear to have given 
rise to any difficulty.963  It concluded that section 103 should be amended to 
reflect this interpretation.964 

6.53 In considering the matters that are listed in section 103(2) to which the 
court must have regard in determining whether the evidence has substantial 
probative value, the ALRC noted that the same formulation appears in section 
108A(2).965  

6.54 The ALRC noted that the reference to whether the evidence tends to 
prove that the person knowingly or recklessly made a false representation when 
under an obligation to tell the truth was included in sections 103(2) and 108A(2) 
‘to emphasise the importance of the circumstances in which prior alleged 
dishonest behaviour occurred’.966   

6.55 The ALRC considered that there is no evidence that the lack of other 
matters being listed in sections 103(2) and 108A(2) has caused any significant 
problems.967  It expressed the view that to list other matters may undermine the 
purpose of the sections in limiting the circumstances in which evidence as to 
credit can be admitted.968  The ALRC did not propose that any further matters 
be listed in sections 103(2) and 108A(2). 

6.56 The ALRC made the following proposal:969 

                                            
961

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.28–11.29. 

962
  Unreported, New South Wales Court of Criminal Appeal, Gleeson CJ, Hunt CJ at CL and Hidden J, 13 August 

1997. 
963

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.26. 

964
  Ibid.  See the ALRC’s proposed amended wording of s 103(1), which is set out at para 6.56 of this Report. 

965
  Ibid para 11.30.  Section 108A of the uniform Evidence Acts (Admissibility of evidence of credibility of person 

who has made a previous representation) sets out the circumstances in which evidence can be admitted as to 
the credit of a person, who is not a witness, who made a previous representation that has been admitted as 
an exception to the hearsay rule. 

966
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 11.32. 
967

  Ibid para 11.33. 
968

  Ibid. 
969

  Ibid Proposal 11–2, post para 11.29.  The proposed amended wording of s 103(1) is reflected in the ALRC’s 
proposed draft provisions: ibid, Appendix 1, 548. 
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Section 103(1) of the uniform Evidence Acts should be amended to read as 
follows: ‘The credibility rule does not apply to evidence adduced in cross-
examination of a witness if the evidence could substantially affect the 
assessment of the credibility of the witness’. 

The QLRC’s view 

6.57 Section 103 of the uniform Evidence Acts and section 20 of the 
Evidence Act 1977 (Qld) both impose particular restrictions on the 
circumstances in which a witness may be cross-examined as to credit.  To the 
extent that section 20 of the Evidence Act 1977 (Qld) does not apply, the court’s 
ability to intervene to prevent unduly prolonged or irrelevant cross-examination 
would apply.970   

6.58 In the QLRC’s view, the proposed re-statement of the standard in 
section 103 (that the evidence must substantially affect the assessment of the 
credibility of the witness) accords with the test used in section 20 of the 
Evidence Act 1977 (Qld), which requires the court to consider whether the 
evidence will materially impair confidence in the reliability of the witness’s 
evidence. 

6.59 The QLRC also notes that the two factors to which the court must have 
regard under section 103(2) of the uniform Evidence Acts are almost identical to 
those matters to be taken into account under 102 of the Evidence Act 1977 
(Qld) in relation to a prior inconsistent statement.971  Rather than going to the 
admissibility of the evidence, however, the matters listed in section 102 are to 
be considered when assessing the weight to be given to the admitted 
statement. 

6.60 There is no specific provision in the uniform Evidence Acts to the effect 
that a witness can be cross-examined on prior convictions.972  However, under 
section 106, if the witness has denied a prior conviction, evidence may be 
adduced (otherwise than from the witness) that the witness has been convicted 

                                            
970

  See para 6.32 of this Report. 
971

  Evidence Act 1977 (Qld) s 102 provides: 

102 Weight to be attached to evidence  
In estimating the weight (if any) to be attached to a statement rendered admissible as 
evidence by this part, regard shall be had to all the circumstances from which an 
inference can reasonably be drawn as to the accuracy or otherwise of the statement, 
including— 
(a) the question whether or not the statement was made, or the information 

recorded in it was supplied, contemporaneously with the occurrence or 
existence of the facts to which the statement or information relates; and 

(b) the question whether or not the maker of the statement, or the supplier of the 
information recorded in it, had any incentive to conceal or misrepresent the 
facts.  

972
  See para 6.50 of this Report. 



192 Chapter 6 

of an offence.973  It would appear, therefore, that cross-examination on prior 
convictions would be permitted, provided the evidence met the standard 
required by section 103.974  This is consistent with the approach in Queensland, 
where questioning on previous convictions is subject to the general limitations 
imposed by section 20 of the Evidence Act 1977 (Qld).975 

6-3 The QLRC considers that: 

 (a) in relation to the general limitations imposed on cross-
examination of witnesses as to credit, section 103 of the 
uniform Evidence Acts, as it is proposed to be amended, is 
consistent with the position in Queensland; and 

 (b) the approach to cross-examination as to a witness’s prior 
convictions under the uniform Evidence Acts appears 
consistent with the position in Queensland. 

6-4 The QLRC supports the ALRC’s proposal to amend section 103(1) 
of the uniform Evidence Acts to provide that the credibility rule 
does not apply to evidence adduced in cross-examination of a 
witness if the evidence could substantially affect the assessment of 
the credibility of the witness. 

CROSS-EXAMINATION OF ACCUSED 

Common law 

6.61 At common law, additional restrictions are imposed on cross-
examination as to the credit of an accused.  In discussing cross-examination 
rules, it is necessary to consider the rules relating to the admissibility of 
evidence of the character of the accused. 

6.62 As a general rule, evidence relating to credit, including character 
evidence, is inadmissible.976  In addition, evidence that reveals prior misconduct 

                                            
973

  Uniform Evidence Acts s 106(b) provides that the credibility rule does not apply to evidence that tends to 
prove that a witness has been convicted of an offence, if the evidence is adduced otherwise than from the 
witness and the witness has denied the substance of the evidence.  Section 106 is the subject of specific 
proposals and is discussed at para 6.114–6.130 of this Report. 

974
  See note 959 of this Report. 

975
  See para 6.38 of this Report. 

976
  See para 6.1 of this Report.  See also Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.134]. 
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on the part of the accused will be excluded unless it satisfies a strict test of 
admissibility.977 

6.63 An accused is, however, entitled to lead evidence of his or her good 
character in the form of statements of general reputation.978  It has been noted, 
however, that the rule that good character evidence must be confined to 
statements of general reputation is ‘difficult to apply and widely ignored’.979  
Such evidence is admissible as tending to show that the accused is unlikely to 
have committed the offence in question and, where relevant, as tending to 
prove the credibility of the accused.980 

6.64 Good character evidence may be adduced by the accused by calling 
his or her own witnesses, by cross-examination of a prosecution witness, or by 
giving evidence on his or her own behalf.981  Whenever evidence of good 
character is led by the accused, the court has a discretion whether to direct the 
jury as to how the evidence might be used, having consideration to the 
probative significance of the evidence.982   

6.65 When the accused has put his or her character in issue, evidence of 
bad character can be led in rebuttal.983  At common law, an attack on the 
character of a prosecution witness is not sufficient to put the character of the 
accused in issue.984   

6.66 Evidence of bad character led in rebuttal may be adduced through 
cross-examination of the accused, by cross-examination of the accused’s 
character witness, or by leading extrinsic evidence.985  

6.67 Despite the general requirement that character evidence must be 
confined to evidence as to general reputation, bad character evidence led in 
rebuttal may, in practice, include evidence of specific acts, and need not 
necessarily be limited to the type of character raised by the accused.986  Bad 
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  That is, ‘propensity’, ‘tendency’ or ‘similar fact’ evidence.  See Chapter 5 of this Report. 
978

  Heydon JD, Cross on Evidence (7th ed, 2004) [19105], [19110], citing R v Rowton (1865) Le & Ca 520; 169 
ER 1497. 
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  Heydon JD, Cross on Evidence (7th ed, 2004) [19110], citing R v Hanrahan [1967] 2 NSWR 717. 
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  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.135]; Heydon JD, Cross on Evidence (7th ed, 

2004) [19120].  See Attwood v The Queen (1960) 102 CLR 353, 359; R v Trimboli (1979) 21 SASR 577. 
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  Heydon JD, Cross on Evidence (7th ed, 2004) [19110], [19140]. 
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  Melbourne v The Queen (1999) 198 CLR 1 (McHugh, Gummow and Hayne JJ).  This is in contrast to the rule 
in England and New Zealand that the court must give a direction when evidence of good character is 
admitted. 
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  Heydon JD, Cross on Evidence (7th ed, 2004) [19140]. 

984
  Ibid.  See also R v Butterwasser [1948] 1 KB 4, 6. 

985
  Heydon JD, Cross on Evidence (7th ed, 2004) [19145], [17690]. 

986
  Ibid para [19145], citing R v Hamilton (1993) 68 A Crim R 298, 299. 
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character evidence will be relevant only to showing the accused’s true 
character, and not to the accused’s guilt or innocence:987 

This restriction limits the operative significance of the evidence of bad character 
to a negation of whatever significance the accused might have gained from the 
evidence of good character.  The evidence of bad character does not cross the 
line and become available in a positive sense as a pointer towards the 
likelihood of guilt. 

Queensland 

6.68 In Queensland, the common law rules about cross-examination of the 
accused have been modified by statute.  Section 15 of the Evidence Act 1977 
(Qld) sets out the circumstances in which an accused, who gives evidence, may 
be cross-examined as to his or her character: 

15 Questioning a person charged in a criminal proceeding 

(1)  Where in a criminal proceeding a person charged gives evidence, the 
person shall not be entitled to refuse to answer a question or produce a 
document or thing on the ground that to do so would tend to prove the 
commission by the person of the offence with which the person is there 
charged. 

(2) Where in a criminal proceeding a person charged gives evidence, the 
person shall not be asked, and if asked shall not be required to answer, 
any question tending to show that the person has committed or been 
convicted of or been charged with any offence other than that with 
which the person is there charged, or is of bad character, unless— 

(a)  the question is directed to showing a matter of which the proof 
is admissible evidence to show that the person is guilty of the 
offence with which the person is there charged; 

(b)  the question is directed to showing a matter of which the proof 
is admissible evidence to show that any other person charged 
in that criminal proceeding is not guilty of the offence with 
which that other person is there charged; 

(c)  the person has personally or by counsel asked questions of 
any witness with a view to establishing the person’s own good 
character, or has given evidence of the person’s good 
character, or the nature or conduct of the defence is such as to 
involve imputations on the character of the prosecutor or of any 
witness for the prosecution or of any other person charged in 
that criminal proceeding; 

(d)  the person has given evidence against any other person 
charged in that criminal proceeding. 

(3) A question of a kind mentioned in subsection (2)(a), (b) or (c) may be 
asked only with the court’s permission. 
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  Ibid, citing R v Stalder [1981] 2 NSWLR 9, 18 (Street CJ). 
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(4) If the proceeding is a trial by jury, an application for the court’s 
permission under subsection (3) must be made in the absence of the 
jury. 

6.69 Section 15(1) abrogates the privilege against self-incrimination where 
the accused gives evidence in a criminal proceeding.988 

6.70 Section 15(2) sets out the circumstances in which the accused can be 
cross-examined as to previous offences or bad character generally.  The 
opening words of section 15(2) indicate that cross-examination may relate to 
specific acts, and need not be limited to the accused’s general reputation. 

6.71 In summary, cross-examination as to bad character will be permitted 
where:989 

• the evidence is admissible at common law because it is relevant to a fact 
in issue (such as admissible propensity evidence) and the court gives 
leave to adduce the evidence; 

• the accused leads evidence of his or her good character, provided the 
court gives leave; 

• the nature or conduct of the accused’s defence involves an imputation on 
the character of the prosecutor, of a prosecution witness, or of any other 
person charged in the criminal proceeding, provided the court gives 
leave;  

• a co-accused cross-examines another co-accused, with the leave of the 
court, with a view to establishing his or her own innocence;990 or 

• a co-accused cross-examines another co-accused who has testified 
against him or her. 

6.72 Section 15(2)(c) represents a change to the common law in relation to 
the raising of good character by an attack on a prosecution witness.  That 
section allows cross-examination as to character where the conduct of the 
defence involves imputations on the character of the prosecutor or of a 
prosecution witness.  ‘Imputation’ has been interpreted narrowly as not 
extending to a denial of the charge, even though it is implicit in such a denial 
that the prosecution witness was lying or mistaken.  It has been said that:991 
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  See also para 7.12, 7.228 of this Report. 
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  See generally Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [15.12]–[15.75]. 
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  Ibid [15.25]. 
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  Curwood v The King (1944) 69 CLR 561, 587 (Dixon J). 
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[I]t is not every assertion … reflecting upon … witnesses that fulfils the 
conditions giving rise to the trial judge’s discretion to allow cross-examination … 
concerning … character … the injurious reflections must really form part of the 
nature or conduct of his defence. 

6.73 A trial judge’s discretion in deciding whether to grant leave to cross-
examine a defendant on bad character is unfettered, and governed solely by a 
consideration of what the interests of justice require in the particular case.992  
The exercise of discretion will usually require the judge to weigh the prejudicial 
effect on the defence of the admission of the evidence of that character against 
the potential damage to the prosecution case of the imputations.993 

Uniform Evidence Acts 

6.74 Sections 104 and 110 of the uniform Evidence Acts deal with the cross-
examination of a defendant and the admissibility of character evidence relating 
to the defendant.  In its Issues Paper, the ALRC sought submissions on the 
following questions:994 

What concerns, if any, arise from the interaction between ss 104 and 110 of the 
uniform Evidence Acts?  How should any concerns be addressed? 

Should s 104 of the Evidence Act 1995 (Cth) be amended to mirror s 104 of the 
Evidence Act 2001 (Tas)?  What benefits, if any, might be achieved by adopting 
the formulation of s 104 set out in the Evidence Act 2001 (Tas)? 

6.75 Section 104 of the uniform Evidence Acts provides: 

104 Further protections: cross-examination of accused 

(1) This section applies only in a criminal proceeding and so applies in 
addition to section 103. 

(2) A defendant must not be cross-examined about a matter that is 
relevant only because it is relevant to the defendant’s credibility, unless 
the court gives leave. 

(3) Despite subsection (2), leave is not required for cross-examination by 
the prosecutor about whether the defendant: 

(a) is biased or has a motive to be untruthful; or 

(b) is, or was, unable to be aware of or recall matters to which his 
or her evidence relates; or 

(c) has made a prior inconsistent statement. 
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  Phillips v The Queen (1985) 159 CLR 45, 52, 58 (Mason, Wilson, Brennan and Dawson JJ). 
993

  Ibid 59. 
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  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Questions 
9–3 and 9–4, post para 9.37. 
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(4) Leave must not be given for cross-examination by the prosecutor about 
any matter that is relevant only because it is relevant to the defendant’s 
credibility unless: 

(a) evidence has been adduced by the defendant that tends to 
prove that the defendant is, either generally or in a particular 
respect, a person of good character; or 

(b) evidence adduced by the defendant has been admitted that 
tends to prove that a witness called by the prosecutor has a 
tendency to be untruthful, and that is relevant solely or mainly 
to the witness’s credibility. 

(5) A reference in paragraph (4)(b) to evidence does not include a 
reference to evidence of conduct in relation to: 

(a) the events in relation to which the defendant is being 
prosecuted; or 

(b) the investigation of the offence for which the defendant is being 
prosecuted. 

(6) Leave is not to be given for cross-examination by another defendant 
unless: 

(a) the evidence that the defendant to be cross-examined has 
given includes evidence adverse to the defendant seeking 
leave to cross-examine; and 

(b) that evidence has been admitted. 

6.76 Section 104 provides that, except in certain limited circumstances,995 a 
defendant may be cross-examined as to his or her credibility only with the leave 
of the court.  Where there are co-defendants, section 104(6) provides that a co-
defendant who has given evidence ‘adverse to the defendant seeking leave to 
cross-examine’ may be cross-examined, provided the court gives leave.  This is 
consistent with the position in Queensland under section 15(2)(d) of the 
Evidence Act 1977 (Qld).996 

6.77 Section 110 of the uniform Evidence Acts provides: 

110 Evidence about character of accused persons 

(1) The hearsay rule, the opinion rule, the tendency rule and the credibility 
rule do not apply to evidence adduced by a defendant to prove (directly 
or by implication) that the defendant is, either generally or in a 
particular respect, a person of good character. 

                                            
995

  Section 104(3) of the uniform Evidence Acts provides that ‘leave is not required for cross-examination by the 
prosecutor about whether the defendant: (a) is biased or has a motive to be untruthful; or (b) is, or was, 
unable to be aware of or recall matters to which his or her evidence relates; or (c) has made a prior 
inconsistent statement’. 

996
  Section 15(2)(d) of the Evidence Act 1977 (Qld) is set out at para 6.68 of this Report. 



198 Chapter 6 

(2) If evidence adduced to prove (directly or by implication) that a 
defendant is generally a person of good character has been admitted, 
the hearsay rule, the opinion rule, the tendency rule and the credibility 
rule do not apply to evidence adduced to prove (directly or by 
implication) that the defendant is not generally a person of good 
character. 

(3) If evidence adduced to prove (directly or by implication) that a 
defendant is a person of good character in a particular respect has 
been admitted, the hearsay rule, the opinion rule, the tendency rule and 
the credibility rule do not apply to evidence adduced to prove (directly 
or by implication) that the defendant is not a person of good character 
in that respect. 

(4) A reference in this section to adducing evidence to prove a matter 
includes a reference to a defendant making an unsworn statement, 
under a law of a State or Territory, in which that matter is raised. 

6.78 In general, section 110 reflects the common law right of an accused to 
lead evidence of his or her good character and the consequent right of the 
prosecution to lead evidence in rebuttal.997  However, it is noted that the rule in 
R v Rowton,998 which limits such evidence to general reputation, has been 
abrogated.  An accused can lead evidence of good character ‘either generally 
or in a particular respect’.999  The type of evidence the prosecution may adduce 
in rebuttal is limited by the type of evidence adduced by the defendant.1000 

Interaction between credibility and character provisions 

6.79 Section 112 of the uniform Evidence Acts requires that any cross-
examination as to character may be conducted only with the leave of the 
court.1001  In addition, cross-examination of the accused as to credit is subject to 
the limitations imposed by section 104.1002   

6.80 In its Discussion Paper, the ALRC noted that there is a potentially 
problematic overlap between section 112 and section 104(4)(a), both of which 
deal with cross-examination as to character.1003   

                                            
997

  It is implicit in the wording of s 110(2), (3) that the prosecution may lead rebuttal evidence in cross-
examination of the defendant. 
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  (1865) Le & Ca 520; 169 ER 1497. 

999
  Uniform Evidence Acts s 110(1). 

1000
  That is, if the accused leads evidence of good character generally, the prosecution may lead evidence that 

tends to prove the accused is a person of bad character generally.  If the accused leads evidence of good 
character in a particular respect, the prosecution may lead evidence of bad character in that particular 
respect: Uniform Evidence Acts s 111(2), (3). 

1001
  Section 112 of the uniform Evidence Acts provides that ‘[a] defendant is not to be cross-examined about 

matters arising out of evidence of a kind referred to in this Part unless the court gives leave’. 
1002

  See para 6.75–6.76 of this Report. 
1003

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.37, 11.42. 
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6.81 Under section 104(2), a defendant in a criminal proceeding must not be 
cross-examined about matters relevant only to his or her credibility unless the 
court gives leave.  Section 104(4)(a) provides that leave may be given if the 
defendant has adduced evidence of his or her good character.  Section 112, 
which relates to the admissibility of character evidence, provides that a 
defendant in a criminal proceeding can be cross-examined as to his or her 
character only with the leave of the court.1004 

6.82 The ALRC noted that, although leave must be sought under both 
provisions to cross-examine a defendant, the conditions to be satisfied are 
different.1005  Unlike section 112, there is no requirement in section 104(4)(a) 
that the type of evidence led in cross-examination be limited to that of the 
evidence led by the defendant (that is, whether the evidence relates to 
character generally or to character in a particular respect).  In addition, section 
104 requires that the evidence led in cross-examination must be of ‘substantial 
probative value’.1006  There is no such requirement in section 112:1007 

The principal reason for these differences between the credibility and character 
provisions is that ss 110 to 112 deal with a situation where the accused has 
deliberately led evidence intending to prove that he or she is of good character, 
which evidence is relevant both to the issues of fact and to credibility.  That is, 
the defendant has deliberately chosen to open the issue of his or her good 
character.  By contrast, ss 103 and 104 deal with cross-examination relevant 
only to credibility. 

6.83 The ALRC noted that ‘[i]n practice, the interaction of these provisions is 
a source of confusion and uncertainty.’1008  It concluded that the potential 
overlap is undesirable.1009   

Cross-examination where the character of the prosecution or of a prosecution 
witness is attacked 

6.84 Section 104(4)(b) of the uniform Evidence Acts provides that leave to 
cross-examine the defendant as to his or her credibility must not be given 
unless evidence adduced by the defendant: 

• has been admitted; 

• tends to prove that a prosecution witness has a tendency to be 
untruthful; and 

                                            
1004

  See note 1001 of this Report. 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
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• is relevant solely or mainly to the witness’s credibility. 

6.85 The Evidence Act 2001 (Tas) has not adopted this formulation.  
Instead, sections 104(4)(b) and (c) of the Tasmanian legislation provide that 
leave to cross-examine must not be given unless: 

(b) the defendant or the person representing the defendant has questioned 
the witnesses for the prosecution to prove that the defendant is, either 
generally or in a particular respect, a person of good character; or 

(c) the nature or conduct of the defence involves imputations on the 
character of the prosecutor or any witness from the prosecution. 

6.86 Section 104(4)(b) of the Evidence Act 2001 (Tas) reflects the common 
law position, and is consistent with section 15(2)(c) of the Evidence Act 1977 
(Qld).  Section 104(4)(c) of the Evidence Act 2001 (Tas) is also consistent with 
section 15(2)(c) of the Evidence Act 1977 (Qld).1010  

6.87 The Tasmanian provisions are partly based on provisions contained in 
the former Evidence Act 1910 (Tas).1011  The Law Reform Commissioner of 
Tasmania explained the different approach as follows:1012   

[U]nder the UEA, the accused can cross-examine Crown witnesses up hill and 
down dale with respect to their bad character or his own good character but so 
long as their answers consist of denials the accused will not be exposed to loss 
of the character shield.  This seems inherently unfair, particularly where the 
cross-examination relates to the witnesses’ possible bad character.  The 
process is equally harrowing, demeaning and potentially damaging for the 
witness in terms of the jury’s perceptions where the witness simply denies the 
accused’s suggestions as where the evidence is actually adduced.  

6.88 In its Interim Report, the ALRC noted criticisms of provisions that 
permitted the character of a defendant to be attacked in cross-examination 
when the defendant has impugned the character of a prosecution witness.1013  
In particular, it noted the arguments against such provisions summarised by the 
Criminal Law Revision Committee of England and Wales as follows:1014 

• it discourages an accused with a criminal record from attacking the 
credibility of Crown witnesses.  If the Crown witnesses’ credibility is 
properly open to attack, then the jury should know about it; 
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  Section 15(2)(c) of the Evidence Act 1977 (Qld) is set out at para 6.68 of this Report. 
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Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) para 11.64. 
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• the admissibility of evidence adverse to the accused will depend on the 
tactics of the defence.  This is wrong.  The legal advisers are placed in 
the invidious position of having to choose between leaving the tribunal 
of fact in ignorance of the facts behind the evidence given by the 
prosecution witnesses and revealing such facts, but allowing the 
prosecution as a result to introduce prejudicial evidence against the 
accused including evidence of prior convictions.  Whether the accused 
is convicted or not may depend on the way in which this choice is 
made, but it is not one that legal advisers should be called on to make.  
A Rule that operates in this way turns a criminal trial into a kind of 
game; 

• the sanction will apply whether the attack made is necessary for the 
accused’s defence or not and whether the attacks made on the 
prosecution witness are true or not; 

• if a sanction is required for false attacks on prosecution witnesses, the 
sanction should not be one which will make it more likely that the 
accused will be convicted because of prejudice that may be raised 
against him because of the allegations made in cross-examination to 
demonstrate his bad character; 

• if cross-examination of an accused as to his bad character is not 
permitted because it would be prejudicial, it does not become any less 
prejudicial because the accused makes an attack on the character of 
prosecution witnesses; 

• the law allows an attack on the accused’s credibility where he does not 
in his evidence attack the character of a prosecution witness, but his 
complete defence involves such an attack.  If ‘tit for tat’ is the 
justification, the law goes further than is warranted …  

6.89 In its Interim Report, the ALRC doubted the validity of the rationales 
traditionally cited for such a rule, namely that it is justified on a ‘tit-for-tat’ basis 
and as a disincentive to unjustifiable attacks on prosecution witnesses.1015  The 
ALRC recommended more restrictive limitations than those now contained in 
section 104(4)(b).1016   

                                            
1015

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 821. 
1016 

 Ibid para 822: 

… cross-examination of the accused will only be permitted where: 
– the purpose of attacking the prosecution witness was solely or mainly to 

impugn the credibility of that witness; and  
– the evidence relating to the prosecution witness did not concern his conduct 

during the criminal investigation or the circumstances giving rise to the 
prosecution. 

… further limitations proposed are: 
– the attack on the prosecution witness must be made by the accused himself 

giving evidence;  
– leave of the trial judge must be sought before the accused may be cross-

examined and may only be granted in exceptional circumstances.  [notes 
omitted] 
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6.90 The Law Commission of England and Wales reconsidered the issue in 
its Report, Evidence of Bad Character in Criminal Proceedings,1017 and 
confirmed the earlier criticisms made by the Criminal Law Revision 
Committee.1018  It noted that it is unclear as to what constitutes an ‘imputation’, 
how the attack on the prosecution witness must be made in order to be 
considered an ‘imputation’, and in what circumstances the judicial discretion to 
exclude the cross-examination can or will be exercised.1019 

6.91 The ALRC noted in its Discussion Paper that the Tasmanian provisions 
received support from the New South Wales Director of Public Prosecutions, 
who considered that, in contrast, the uniform Evidence Acts’ provisions were 
‘too onerous and illogical’ and unfair to the Crown.1020 

The ALRC’s view 

Interaction between credibility and character provisions 

6.92 To address the undesirable overlap and differences between sections 
104(4)(a) and 112 of the uniform Evidence Acts, the ALRC proposed that 
section 104(4)(a) should be deleted ‘so removing the reference to evidence 
adduced by the defendant that tends to prove that the defendant is a person of 
good character’.1021  It also proposed a minor drafting amendment to address 
the inconsistency of language used in sections 104(2) and 112.1022  The ALRC 
proposed:1023 

Section 104(4)(a) of the uniform Evidence Acts should be deleted from 
s 104(4). 

Section 112 of the uniform Evidence Acts should be amended by substituting ‘A 
defendant must not be cross-examined’ for ‘A defendant is not to be cross-
examined’. 

                                            
1017

  Law Commission (England and Wales), Report, Evidence of Bad Character in Criminal Proceedings (Report 
No 273, 2001). 

1018
  Ibid para [4.33]–[4.69], cited in Australian Law Reform Commission, Discussion Paper, Review of the Uniform 

Evidence Acts (DP 69, 2005) para 11.65. 
1019 

 Ibid. 
1020 

 Director of Public Prosecutions (NSW), Submission E 17, 15 February 2005, cited in Australian Law Reform 
Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) para 11.57–11.58. 

1021 
 Ibid para 11.48. 

1022 
 Ibid para 11.49, citing McNicol SB, ‘Credit, Credibility and Character under the Evidence Acts 1995 (NSW) 

and (Cth)’ (1999) 23 Criminal Law Journal 339, 348. 
1023

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005), 
Proposals 11–3 and 11–4, post para 11.49. 
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Cross-examination where the character of a prosecution witness is attacked 

6.93 The ALRC concluded that the arguments in support of the Tasmanian 
provisions ‘are significantly overstated and the relevant policy concerns support 
the narrower approach of the other uniform Evidence Acts’.1024  It made the 
following comments about the concerns expressed by the Tasmanian Law 
Reform Commissioner:1025 

• Cross-examination of Crown witnesses ‘uphill and down dale’ should not 
happen having regard to the sections in the uniform Evidence Acts that 
limit cross-examination. 

• Although it is suggested that ‘it is unfair that the defendant can put 
allegations and not lose the character shield when those allegations are 
denied’, in that situation ‘there is no evidence before the jury of any 
blemish on the witness’s character—only an allegation’.  The ALRC also 
noted that ‘the jury will be told that allegations in questions are not 
evidence and it is the answers that are the evidence’. 

• Ethical rules for counsel are such that allegations would not be put to 
witnesses without reasonable foundation, which should address the 
harrowing, demeaning and potentially damaging process for the Crown 
witness. 

6.94 The ALRC did not propose any change to section 104 of the uniform 
Evidence Acts in accordance with section 104 of the Evidence Act 2001 
(Tas).1026 

6.95 The ALRC considered that the reasons enunciated by the United 
Kingdom law reform bodies for ‘rejecting a more permissive approach towards 
allowing cross-examination of defendants remain applicable’.1027 

The QLRC’s view 

6.96 At common law, the right to cross-examine an accused is more limited 
than the right to cross-examine a witness generally.  In Queensland, section 15 
of the Evidence Act 1977 (Qld) applies.1028 

6.97 Under section 15(1) of the Evidence Act 1977 (Qld), a witness may be 
cross-examined and must answer a question that would tend to prove the 
commission of the offence with which the person is there charged.  The 

                                            
1024

  Ibid para 11.75. 
1025 

 Ibid para 11.71 – 11.73. 
1026

  Ibid para 11.75. 
1027

  Ibid para 11.68. 
1028

  Section 15 of the Evidence Act 1977 (Qld) is discussed at para 6.68–6.73 of this Report. 
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accused can be cross-examined in relation to prior convictions or bad character 
only if one of the exceptions set out in section 15(2) applies.  In particular, 
section 15(2)(c) provides that the accused may be cross-examined when the 
conduct of the defence is such as to involve an imputation on the character of 
the prosecutor or of any prosecution witness. 

6.98 While the common law requires that evidence of good character and 
evidence rebutting good character be given in general terms without reference 
to specific experiences or events, this principle is not strictly enforced.1029 

6.99 Under the uniform Evidence Acts, the common law rule that character 
evidence must be limited to evidence of general reputation is abrogated.  
Section 110 of the uniform Evidence Acts provides that the accused may 
adduce evidence of good character either generally or in a particular respect, 
although evidence in rebuttal adduced by the prosecution must be of the same 
nature as the evidence adduced by the accused, that is, general or specific.1030  

6.100 Both sections 112 and 104(4)(a) of the uniform Evidence Acts set out 
the conditions in which an accused can be cross-examined with the leave of the 
court.1031  To the extent that these sections are inconsistent, there is need for 
an amendment.  

6.101 The uniform Evidence Acts’ provisions are generally more prescriptive 
than the common law in relation to the circumstances in which an accused can 
be cross-examined as to his or her credit or character.  The uniform Evidence 
Acts require that the evidence first satisfy a test of relevance and that, with 
some exceptions, the leave of the court must be obtained. 

6.102 In Queensland, except for evidence relating to prior convictions or bad 
character, questions as to credit would be governed by counsel’s discretion and 
the court’s ability to control questioning, both generally and under section 20 of 
the Evidence Act 1977 (Qld). 

6.103 Both sections 15(2)(c) of the Evidence Act 1977 (Qld) and sections 
104(4)(a), 110 and 112 of the uniform Evidence Acts provide a right to cross-
examine an accused where the accused has put his or her character in 
issue.1032  The QLRC considers that the words ‘adduced by the defendant’, 
which are used in sections 104(4)(a) and 110, are wide enough to include 
evidence that has been given by the accused either personally or through 

                                            
1029

  See para 6.63, 6.67 of this Report. 
1030

  See para 6.78 of this Report. 
1031

  See para 6.79–6.83 of this Report. 
1032 

 Note the ALRC’s proposal to repeal s 104(4)(a) due to the overlap with ss 110–112.  See para 6.92 of this 
Report. 
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witnesses and in cross-examination of prosecution witnesses.  This is 
consistent with the provisions in Queensland.1033   

6.104 However, the scope of the right to cross-examine an accused where 
the character or credit of the prosecution or of a prosecution witness has been 
attacked is narrower under the uniform Evidence Acts than under the 
Queensland and Tasmanian provisions.  Under section 104(4)(b) of the uniform 
Evidence Acts: 

• evidence must be adduced and admitted and must tend to prove that a 
witness ‘has a tendency to be untruthful’, rather than involve a mere 
imputation of the witness’s character; and 

• evidence relating to the offence for which the defendant is being 
prosecuted, or its investigation, will not enliven the right to cross-
examine.1034  

6.105 The QLRC considers that the arguments of the United Kingdom law 
reform bodies against a broad rule, such as that contained in section 104(c) of 
the Evidence Act 2001 (Tas) and in section 15(2)(c) of the Evidence Act 1977 
(Qld), have some merit.1035  However, it considers that the rule operates as an 
effective disincentive to unnecessary and unjustified attacks on prosecution 
witnesses.  The QLRC is not persuaded that a change to the rule, as it applies 
in Queensland, is necessary. 

6-5 The QLRC is of the view that: 

 (a) the uniform Evidence Acts’ provisions in relation to the 
character of the accused are generally consistent with the 
practice at common law, as modified by statute, that applies 
in Queensland; 

 (b) the uniform Evidence Acts’ provisions in relation to the 
cross-examination of an accused are more prescriptive and 
impose greater restrictions than the common law rules, as 
modified by statute, that apply in Queensland; 

                                            
1033  Evidence Act 1977 (Qld) s 15(2)(c) applies to these situations. 
1034

  Uniform Evidence Acts s 104(5). 
1035

  A summary of these arguments is set out at para 6.88 of this Report. 
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 (c) the exception based on an attack of a Crown witness under 
section 104(4)(b) of the uniform Evidence Acts is 
substantially more limited than the exceptions under section 
15(2)(c) of the Evidence Act 1977 (Qld) and section 104(4)(c) 
of the Evidence Act 2001 (Tas), and would require further 
review, including careful consultation with experienced 
criminal law practitioners, if Queensland were to consider 
adopting the uniform Evidence Acts; 

 (d) if Queensland were to consider adopting the uniform 
Evidence Acts, consideration should be given to adopting 
only those provisions in relation to the cross-examination of 
an accused that are consistent with, or are preferable to, the 
current position in Queensland; and 

 (e) the operation of the uniform Evidence Acts would be better 
served by the removal of overlapping, inconsistent 
provisions and, therefore, that the ALRC’s proposal that 
section 104(4)(a) be deleted should be supported. 

REBUTTING DENIALS MADE IN CROSS-EXAMINATION – THE FINALITY 
RULE 

Common law 

6.106 At common law, a witness’s answer to a question in cross-examination 
concerning a collateral issue, such as credibility,1036 must be treated as final 
and cannot be rebutted by other evidence (the ‘collateral facts’ or ‘finality’ 
rule).1037  

6.107 The common law recognises the following main exceptions to the 
rule:1038 

• the fact a witness has been convicted of a crime; 

• the fact a witness is biased in favour of the party calling him or her; 

• the fact a witness has made a prior inconsistent statement; and 

                                            
1036

  Goldsmith v Sandilands (2002) 199 ALR 370, [32] (McHugh J). 
1037

  Heydon JD, Cross on Evidence (7th ed, 2004) [17580]. 
1038

  Ibid para [17595]; Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.96].  Historically, the common 
law also recognised as an exception to the finality rule evidence that the witness has a reputation for lack of 
veracity.  However this is now rarely used: Heydon JD, Cross on Evidence (7th ed, 2004) [19045].  See 
Toohey v Metropolitan Police Commissioner [1965] AC 595. 
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• the fact a witness has a medical or physical condition that militates 
against telling the truth. 

6.108 There have been a number of judicial statements that have suggested 
that, rather than being a rule with defined exceptions, the finality rule should be 
seen ‘as a well-established guide to the exercise of judicial regulation of the 
litigation process’.1039  In Palmer v The Queen,1040 McHugh J stated:1041 

For reasons of convenience, it is necessary to maintain the rule that 
independent evidence rebutting the witness’s denials on matters going to 
credibility is not ordinarily admissible …  If evidence going to credibility has real 
probative value with respect to the facts-in-issue, however, it ought not to be 
excluded unless the time, convenience and cost of litigating the issue that it 
raises is disproportionate to the light it throws on the facts in issue. 

6.109 These comments were approved by McPherson JA in R v Lawrence1042 
as accurately reflecting the state of the law as it now is in Australia.1043  In the 
same case, White J concluded that the finality rule is a case management rule 
so that it is for the trial judge to determine the sufficiency of the relevance of the 
evidence proposed to be adduced to test the witness’s credit.1044  

6.110 The nature of the rule and its exceptions were recently examined by 
the High Court in Nicholls v The Queen.1045  McHugh J again advocated a 
flexible approach to the finality rule, stating that:1046 

The collateral evidence rule should therefore be seen as a case management 
rule that is not confined by categories.  Because that is so, evidence disproving 
a witness’s denials concerning matters of credibility should be regarded as 
generally admissible if the witness’s credit is inextricably involved with a fact in 
issue.  Consistently with the case management rationale of the finality rule, 
however, a judge may still reject rebutting evidence where, although 
inextricably connected with a fact in issue, the time, convenience or expense of 
admitting the evidence would be unduly disproportionate to its probative force.  
In such cases, the interests of justice do not require relaxation of the general 
rule that answers given to collateral matters such as credit are final. 

                                            
1039

  Natta v Canham (1991) 32 FCR 282, 298. 
1040

  (1998) 193 CLR 1. 
1041

  Ibid [23]–[24].  In McHugh J’s view, ‘where the proposed evidence is so closely connected with the facts in 
issue that its admission will fairly influence the conclusion of the trier of fact as to those facts then it ought to 
be admitted’: ibid [54]. 

1042
  [2002] 2 Qd R 500. 

1043
  Ibid [14]. 

1044
  Ibid [54]. 

1045
  (2005) 213 ALR 1. 

1046
  Ibid [56]. 
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6.111 The other High Court judges in Nicholls v The Queen declined the 
opportunity to redefine the collateral evidence rule.1047  Kirby J commented that 
he was ‘not convinced that this court should engage in a significant task of law 
reform when some, at least, of the problems addressed in the appeal would be 
solved by the adoption of the uniform Evidence Acts that is presumably still 
under consideration in those Australian jurisdictions that have not yet adopted 
it.’1048 

Uniform Evidence Acts 

6.112 The finality rule and its exceptions are reflected in section 102 of the 
uniform Evidence Acts, which sets out the credibility rule, and in section 106, 
which sets out some of the exceptions to the credibility rule. 

6.113 In its Issues Paper, the ALRC raised two questions in relation to the 
operation of section 106 of the uniform Evidence Acts:1049 

Should s 106 of the uniform Evidence Acts be amended to allow rebuttal 
evidence in respect of the credibility of a witness to be adduced if the witness 
has ‘not admitted’, rather than denied, the substance of particular evidence put 
to the witness on cross-examination? 

Should s 106 of the uniform Evidence Acts be amended to expand the 
categories of rebuttal evidence relevant to a witness’s credibility that are 
admissible and, if so, could this be achieved by amending s 106 of the Acts to: 
(i) indicate that the existing list of categories is not intended to be exhaustive; or 
(ii) expressly allow other types of rebuttal evidence relevant to a witness’s 
credibility to be admitted where a court is satisfied that it is in the interests of 
justice for it to be admissible? 

6.114 Section 106 of the uniform Evidence Acts replaces the common law 
finality rule.  It provides: 

106 Exception: rebutting denials by other evidence 

The credibility rule does not apply to evidence that tends to prove that a 
witness: 

(a) is biased or has a motive for being untruthful; or 

(b) has been convicted of an offence, including an offence against the law 
of a foreign country; or 

                                            
1047

  Gleeson CJ (at [2]) stated that ‘we were invited by counsel to re-define the collateral evidence rule, 
characterising it, not as a rule of law, but as a guide to discretionary case management.  That invitation has 
been declined by six members of the court.  Alternatively, it was argued that the excluded evidence fell within 
one or more of the exceptions to the collateral evidence rule, specifically those relating to bias, interest or 
corruption.  That submission took a number of forms, and has met with somewhat different responses, but, in 
the view of all members of the court, it must fail in any event because, in the cross-examination of the critical 
witness, no proper foundation was laid for the tender of the evidence in question’. 

1048
  Ibid [204]. 

1049
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

Questions 9–5 and 9–6, post para 9.49. 
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(c) has made a prior inconsistent statement; or 

(d) is, or was, unable to be aware of matters to which his or her evidence 
relates; or 

(e) has knowingly or recklessly made a false representation while under an 
obligation, imposed by or under an Australian law or a law of a foreign 
country, to tell the truth; 

if the evidence is adduced otherwise than from the witness and the witness has 
denied the substance of the evidence. 

6.115 The exceptions to the credibility rule that are contained in section 106 
apply where: 

• the evidence falls within one of the categories listed in paragraphs (a) to 
(e); 

• the witness has denied the substance of the evidence in cross-
examination; and 

• the rebuttal evidence is adduced otherwise than from the witness. 

6.116 Paragraphs (a) to (d) of section 106 are, subject to some qualifications, 
consistent with the established common law exceptions to the finality rule.1050  
Paragraph (d) was intended, and would appear, to incorporate the common law 
exception of physical or mental unreliability.1051  It may also apply to the 
situation where the opportunity to observe a relevant fact, for example because 
of a witness’s absence from the scene, is in issue.1052 

6.117 Paragraph (e) of section 106 is not an exception at common law.  It is 
consistent with the policy of the ALRC, reflected in its Interim Report, that the 
most probative evidence relating to credibility is evidence of specific conduct in 
substantially similar situations, in this case, telling lies in court.1053   

6.118 As noted above,1054 the exceptions in section 106 will apply only where 
the witness has denied the substance of the evidence in cross-examination.  
The ALRC noted in its Issues Paper that the requirement of a ‘denial’ may be 
too excessive.1055  A strict interpretation of the reference to a witness’s ‘denial’ 
would preclude the application of section 106 to circumstances in which a 

                                            
1050

  The common law exception that applies where the witness lacks veracity does not exist under the uniform 
Evidence Acts.  See note 1038 of this Report. 

1051
  Heydon JD, Cross on Evidence (7th ed, 2004) [17595]. 

1052
  Ibid.  See also Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.8200]. 

1053
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 818. 

1054
  See para 6.115 of this Report. 

1055
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 9.43, 

citing Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.8120]. 
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witness neither admits nor denies the substance of evidence or claims to have 
forgotten the matter or statement in issue.1056  The ALRC also referred to the 
view that the Act may have fallen behind the developments achieved at 
common law in this area,1057 suggesting that section 106 could be amended to 
‘include a general discretion to allow proof of collateral matters where the 
probative value outweighs the disadvantages of time, cost and efficiency.’1058  

The ALRC’s proposal 

6.119 In relation to developments at common law and the expansion of 
categories of rebuttal evidence, the ALRC acknowledged that there was a need 
for more flexibility.1059  It noted that the issue was one of case management, 
and that the leave requirements in section 192 were directed precisely to that 
issue.1060 

6.120 The ALRC concluded that the best approach would be to combine a 
leave requirement with the current provision, ‘so that the trial judge and parties 
have the predictability and trial management advantage of a list of categories to 
which regard can be had while, at the same time, having the opportunity in 
appropriate cases to have evidence admitted that is not within those 
categories’.1061  However, the ALRC did not make a specific proposal in that 
regard. 

                                            
1056

  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.8120]. 
1057

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 9.44, 
citing Hunt CJ at CL in R v Milat (Unreported, Supreme Court of New South Wales, 9 April 1996) [6]. 

1058
  Ibid para 9.45, citing McNicol SB, ‘Credit, Credibility and Character under the Evidence Acts 1995 (NSW) and 

(Cwlth)’ (1999) 23 Criminal Law Journal 339, 351. 
1059

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.90. 

1060
  Ibid para 11.91.  Section 192 of the uniform Evidence Acts provides: 

192 Leave, permission or direction may be given on terms  
(1) If, because of this Act, a court may give any leave, permission or direction, the 

leave, permission or direction may be given on such terms as the court thinks 
fit. 

(2)  Without limiting the matters that the court may take into account in deciding 
whether to give the leave, permission or direction, it is to take into account: 
(a) the extent to which to do so would be likely to add unduly to, or to 

shorten, the length of the hearing; and  
(b) the extent to which to do so would be unfair to a party or to a 

witness; and 
(c) the importance of the evidence in relation to which the leave, 

permission or direction is sought; and 
(d) the nature of the proceeding; and 
(e) the power (if any) of the court to adjourn the hearing or to make 

another order or to give a direction in relation to the evidence 
1061

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.91. 
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6.121 In relation to the reference in section 106 to a witness’s ‘denial’, the 
ALRC proposed that:1062 

Section 106 of the uniform Evidence Acts should be amended to enable 
evidence to be adduced with the leave of the court to rebut denials and non-
admissions in cross-examination. 

6.122 The ALRC did not propose to amend section 106(e) to address 
concern about its breadth.  In the ALRC’s view, paragraph (e) of section 106 
plainly refers to previous legal proceedings, and the principles of statutory 
construction would not lead to the broader construction.1063 

The QLRC’s view 

6.123 In Queensland, the common law finality rule applies to render 
independent evidence rebutting the witness’s denials on matters going to 
credibility ordinarily inadmissible.1064 

6.124 However, the finality rule is understood as a case management rule so 
that it is for the court to determine the sufficiency of the relevance of the 
evidence proposed to be adduced to test the witness’s credit.1065 

6.125 The ALRC’s suggested approach of including a requirement for leave 
of the court to be given seems consistent with the advocated common law 
approach.  The QLRC notes, however, that the ALRC did not make a specific 
proposal to that effect. 

6.126 It is not readily apparent whether the ALRC’s suggested approach is to 
redefine the finality rule, create a new, broader exception to the rule, or create a 
new inclusionary discretion. 

6.127 The ALRC’s suggested approach may result in some unpredictability 
given the difficulty that presently exists in distinguishing issues that go to credit 
from those that go to the facts in issue.1066 

6.128 However, there are a number of well established common law 
exceptions to the general rule, some of which are included in the Evidence Act 
1977 (Qld), including evidence of:1067 

                                            
1062

  Ibid, Proposal 11–5, post para 11.95. 
1063

  Ibid para 11.94–11.95. 
1064

  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.96]. 
1065

  See R v Lawrence [2002] 2 Qd R 400, where McPherson JA and White J approved the statement of McHugh 
J in Palmer v The Queen (1998) 193 CLR 1. 

1066
  See Palmer v The Queen (1998) 193 CLR 1, discussed at para 6.2 of this Report. 

1067
  Heydon JD, Cross on Evidence (7th ed, 2004) [17595].  Note also the rarely used exception for evidence 

concerning the witness’s lack of veracity.  See note 1038 of this Report. 
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• prior convictions of the witness;1068 

• bias or corruption of the witness;1069 

• prior inconsistent statements of the witness;1070 and  

• the physical or mental unreliability of the witness.1071 

6.129 The QLRC notes that the reasons for the rule are the avoidance of a 
multiplicity of issues affecting the efficiency of the trial process by preventing the 
parties from pursuing matters of marginal relevance and the need to be fair to 
the witness.1072 

6.130 The QLRC also considers that the provision should not be limited to 
‘denials’, but should also include the situation where a witness ‘does not admit’ 
the substance of the evidence.  The QLRC notes that section 18 of the 
Evidence Act 1977 (Qld) permits the proof of a prior inconsistent statement 
where the witness does not admit making the statement. 

6-6 The QLRC is of the view that: 

 (a) the uniform Evidence Acts’ provisions relating to the finality 
rule and its exceptions substantially reflect the traditional 
common law approach; and 

 (b) the ALRC’s view that the court should be given a discretion 
to admit evidence under section 106 of the uniform Evidence 
Acts would be consistent with the ‘case management’ 
approach to the finality rule adopted by the courts in 
Queensland. 

6-7 The QLRC supports the ALRC’s proposal to amend section 106 to 
enable evidence to be adduced with the leave of the court to rebut 
denials and non-admissions made in cross-examination. 

                                            
1068

  Evidence Act 1977 (Qld) s 16.  See para 6.37–6.38 of this Report. 
1069

  R v Umanski [1961] VR 242–4; Nicholls v The Queen (2005) 213 ALR 1, [261]–[271] (Hayne and Heydon JJ). 
1070

  Evidence Act 1977 (Qld) s 18.  See para 2.77 of this Report. 
1071

  Toohey v Metropolitan Police Commissioner [1965] AC 595. 
1072

  Nicholls v The Queen (2005) 213 ALR 1, [39] (McHugh J); R v Lawrence [2002] 2 Qd R 400, [416] 
(McPherson JA). 
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RE-ESTABLISHING CREDIBILITY 

Queensland 

6.131 As a general rule, evidence may not be led in examination-in-chief or in 
cross-examination of another witness merely to bolster the witness’s 
credibility.1073  This is referred to as the ‘bolster rule’ or the ‘rule against 
accreditation of one’s own witness’.1074  As a corollary, evidence of a prior 
statement that is consistent with the witness’s testimony may not generally be 
given (sometimes referred to as the ‘rule against self-corroboration’).1075  

6.132 However, where the witness’s credit is raised as an issue in cross-
examination,1076 ‘the witness will be given wide scope in re-examination to 
explain any answers damaging to credit or to proffer reasons for the 
answers’:1077 

If a cross-examination, either explicitly or by implication, substantially affects 
the credit of a witness in respect of his present testimony, then it will ordinarily 
be legitimate to seek to restore that credit by relevant re-examination of the 
witness’s reason for an attitude revealed or his motive for having acted in a 
certain way or having made a certain prior statement in the past when such 
matters elicited in cross-examination have, if unexplained, a tendency to 
damage the witness’s credit.1078 

                                            
1073

  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.80], citing R v Livingstone [1987] 1 Qd R 38; R v 
Roberts (2004) 9 VR 295.  See also Heydon JD, Cross on Evidence (7th ed, 2004) [19170]: ‘… it is generally 
impermissible to support the credibility of a witness in advance of an attack, even when one is reasonably 
anticipated’.  Note, however, the ability of the accused in a criminal proceeding to lead evidence of his or her 
good character: Gans J and Palmer A, Australian Principles of Evidence (2nd ed, 2004) [14.2.2].  See para 
6.63 of this Report. 

1074
  See for example Aronson M and Hunter J, Litigation Evidence and Procedure (6th ed, 1998) [20.84]; 

Heydon JD, Cross on Evidence (7th ed, 2004) [19005]. 
1075

  Heydon JD, Cross on Evidence (7th ed, 2004) [17250].  Note that one of the exceptions to this aspect of the 
rule is evidence of ‘fresh complaint’: R v Robertson; Ex parte Attorney-General [1991] 1 Qd R 262, applying 
Kilby v The Queen (1973) 129 CLR 460, 472.  Representations made ‘fresh in the memory’ are discussed at 
para 3.165–3.174 of this Report.  See also Gans J and Palmer A, Australian Principles of Evidence (2nd ed, 
2004) [14.6.1]. 

1076
  Note that, at common law, a question as to credit may be put in cross-examination only if an acceptance of 

the truth of the matter suggested would in fact affect the witness’s credibility: Hally v Starkey [1962] Qd R 474.  
This is confirmed in Queensland by s 20 of the Evidence Act 1977 (Qld). 

1077
  Heydon JD, Cross on Evidence (7th ed, 2004) [19170], citing R v Clune (No 1) [1975] VR 723, 734; R v 

Singleton [1986] 2 Qd R 535; Wojcic v Incorporated Nominal Defendant [1969] VR 323; R v Phair [1986] 1 Qd 
R 136. 

1078
  R v Singleton [1986] 2 Qd R 535, 539 (Macrossan J, with whom Carter J agreed).  In a separate judgment de 

Jersey J also held (at 546) that evidence as to why the witness had given a false statement to his solicitors as 
established in cross-examination was able to be adduced in re-examination.  See also R v Connolly [1991] 2 
Qd R 171, 173 (Thomas J); R v Callaghan [1994] 2 Qd R 300, 303. 
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6.133 If the attack on the witness’s credit amounts to an imputation of ‘recent 
invention’,1079 the witness may, in re-examination, answer the imputation by 
giving evidence of a prior consistent statement.1080  In Queensland, section 
101(1)(b) of the Evidence Act 1977 (Qld) provides that a prior consistent 
statement used to rebut an allegation of recent invention is also admissible as 
truth of its contents.1081 

Uniform Evidence Acts 

6.134 The admissibility of evidence in re-examination to restore the witness’s 
credibility is dealt with by section 108 of the uniform Evidence Acts.  Section 
108 provides that, subject to certain exceptions, credit evidence, including 
evidence of a prior consistent statement, may be adduced to rebut an attack on 
the witness’s credibility.  Section 108 provides: 

                                            
1079

  That is, an invention or reconstruction of the witness’s story at some time between the event in question and 
the trial: Wentworth v Rogers (No 10) (1987) 8 NSWLR 398, 401.  However, not every attack on the witness’s 
credit will amount to a charge of recent invention.  More is required than an imputation that the witness’s 
answers are fabricated.  See R v Kendrick [1997] 2 VR 699, 710–11 (Winneke P); G J Coles & Co Ltd v 
McDonald [1998] 2 VR 218, 223; The Nominal Defendant v Clements (1960) 104 CLR 476, 480–81 
(Dixon CJ); R v Warr (Unreported, Queensland Court of Appeal, McPherson JA, Moynihan and Fryberg JJ, 
3 October 1995). 

1080
  The Nominal Defendant v Clements (1960) 104 CLR 476; R v Boland [1974] VR 849; Eaton v Nominal 

Defendant (Queensland) (1995) 21 MVR 357; R v Kendrick [1997] 2 VR 699; G J Coles & Co Ltd v McDonald 
[1998] 2 VR 218.  See also Aronson M and Hunter J, Litigation Evidence and Procedure (6th ed, 1998) 
[20.88]: ‘Where it is suggested (typically in cross-examination) that the witness’s evidence has been 
concocted, the party calling the witness can rebut that suggestion by proving (typically in re-examination) that 
the witness made an earlier statement consistent with his or her testimony’. 
An imputation of recent invention is one of a number of exceptions to the rule that evidence of a prior 
consistent statement is inadmissible.  Other exceptions include evidence of recent complaint in sexual offence 
cases, statements made as part of the res gestae and Evidence Act 1977 (Qld) s 92(1)(a), which provides 
that a statement in a document is admissible if the witness has personal knowledge of the facts contained in 
the statement.  These exceptions are discussed in Chapter 3 of this Report.  See also Harris W, ‘The 
Admissibility of Prior Consistent Statements – Recent Cases on Recent Complaint, Recent Invention and Res 
Gestae’ (1996) 17 Queensland Lawyer 51. 

1081
  See para 3.47 of this Report. 
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108 Exception: re-establishing credibility   

(1) The credibility rule1082 does not apply to evidence adduced in re-
examination of a witness.1083 

(2) The credibility rule does not apply to evidence that explains or 
contradicts evidence adduced as referred to in section 105, if the court 
gives leave to adduce that evidence.1084 

(3) The credibility rule does not apply to evidence of a prior consistent 
statement of a witness if: 

(a) evidence of a prior inconsistent statement of the witness has 
been admitted; or   

(b) it is or will be suggested (either expressly or by implication) that 
evidence given by the witness has been fabricated or re-
constructed (whether deliberately or otherwise) or is the result 
of a suggestion; 

and the court gives leave to adduce the evidence of the prior consistent 
statement.  [notes added] 

6.135 Section 108 is generally reflective of the common law.1085  However, it 
may have a wider application than the common law in that evidence of a prior 
consistent statement can be adduced in anticipation of an imputation being 
made in cross-examination of fabrication or reconstruction, provided the court 
gives leave.1086  Further, at common law, unless there is a clear suggestion of 
recent fabrication, proof of a prior inconsistent statement does not give rise to 
an automatic right to adduce evidence of a prior consistent statement.1087   

                                            
1082

  Uniform Evidence Acts s 102.  Section 102 provides that, with exceptions, evidence that is relevant only to a 
witness’s credibility is not admissible.  See para 6.7 of this Report. 

1083
  Uniform Evidence Acts s 39 provides that re-examination is limited to ‘matters arising out of evidence given by 

the witness in cross-examination’ unless the court otherwise gives leave. 
1084

  Uniform Evidence Acts s 105 deals with the making of unsworn statements by defendants.  The Evidence Act 
1995 (NSW) does not contain s 108(2).  The ALRC has recommended that s 105 of the Evidence Act 1995 
(Cth) be repealed.  Section 105 was retained by the Evidence Act 1995 (Cth) because the right of a defendant 
to give an unsworn statement continued to exist in criminal proceedings on Norfolk Island.  That right has 
since been abolished by the Evidence Act 2004 (NI) s 25(1), and there is no longer any need for s 105: 
Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.111–11.112, Proposal 11–7. 

1085
  Gans J and Palmer A, Australian Principles of Evidence (2nd ed, 2004) [14.5.1]. 

1086
  Aronson M and Hunter J, Litigation Evidence and Procedure (6th ed, 1998) [20.88], citing R v BD (1997) 94 A 

Crim R 131.  See also Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.8440] where it is noted that there 
are competing judicial views about when the suggestion of fabrication must be made in order that s 108(3)(b) 
will apply. 

1087
  The Nominal Defendant v Clements (1960) 104 CLR 476, 479–80 (Dixon CJ). 
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6.136 While section 108 of the uniform Evidence Acts does not specifically 
refer to evidence of recent complaint in sexual assault cases, such evidence is 
likely to be caught by section 108(3)(b).1088 

6.137 By reason of section 60, a prior consistent statement admitted under 
section 108(3)(b) becomes admissible to prove the facts asserted in it.1089  

6.138 The circumstances in which leave should be granted under section 
108(3)(b) were considered by the High Court in Graham v The Queen.1090  The 
Court held that leave would not automatically be granted where a suggestion is 
made, in the course of cross-examination, that the witness fabricated his or her 
evidence.1091  In exercising the discretion to give leave, the court must bear two 
matters in mind:1092  first, that section 108(3)(b) is an exception to the credibility 
rule; and second, that the exercise of the discretion depends on the effect of the 
evidence on the witness’s credibility.  In this case, the Court held that evidence 
of the appellant’s complaint, made six years after the events in question, would 
not have assisted the jury in deciding whether she had fabricated her story so 
that, if leave had been sought at the trial, it ought not to have been granted.1093  

The ALRC’s view 

6.139 In its Issues Paper, the ALRC sought submissions on the following 
question about section 108 of the uniform Evidence Acts:1094 

Is the formulation of s 108(2) of the uniform Evidence Acts satisfactory?  Does 
s 108 cover all situations of fabrication and reconstruction and, if not, how 
should this matter be addressed? 

6.140 This question was not specifically addressed in the ALRC’s Discussion 
Paper.  However, the scope of section 108 was raised in the context of the 
ALRC’s discussion of section 106 of the uniform Evidence Acts.1095   

                                            
1088

  Alternatively, such evidence may be admissible as an exception to the rule against hearsay evidence under 
s 66 of the uniform Evidence Acts.  See para 3.165–3.175 of this Report. 

1089
  Uniform Evidence Acts s 60 is discussed at para 3.83–3.99 of this Report. 

1090
  (1998) 195 CLR 606, 614.  This case is also discussed at para 3.169–3.170 of this Report in the context of 

representations made ‘fresh in the memory’. 
1091

  Ibid 609 (Gaudron, Gummow and Hayne JJ), 614 (Callinan J, with whom Gleeson CJ agreed). 
1092

  Ibid, 609 (Gaudron, Gummow and Hayne JJ). 
1093

  Ibid 609–10 (Gaudron, Gummow and Hayne JJ). 
1094

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
9–7, post para 9.54. 

1095
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 11.96. 
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6.141 As discussed above, section 106 provides that the credibility rule does 
not apply to evidence in rebuttal of a denial of a matter put to a witness in cross-
examination that is relevant only to credit.1096  

6.142 The ALRC noted that the question had been raised whether a provision 
is required to permit the calling of evidence relevant to meet rebuttal evidence 
that is adduced under section 106.1097 

6.143 Evidence rebutting a denial by the witness is admissible under section 
106 only if it is adduced from another witness and after the witness’s denial. 

6.144 The ALRC considered that ‘[t]he need for widening the scope of s 108 
needs to be investigated and, if necessary, the appropriate changes 
identified’.1098  It posed the following question:1099  

Should s 108 be extended to refer to any evidence relevant to rebuttal evidence 
adduced under s 106?  If so, in what way should it be extended? 

The QLRC’s view 

6.145 Section 108 of the uniform Evidence Acts confirms and extends the 
position at common law, as it is applied in Queensland.  If the witness’s credit is 
attacked during the course of cross-examination, evidence to re-establish the 
witness’s credit can be adduced during re-examination.1100  Unlike the common 
law, where evidence of a prior inconsistent statement has been admitted, 
evidence of a prior consistent statement can be adduced even where there has 
been no clear suggestion of recent invention or fabrication.1101  Evidence of a 
prior consistent statement can also be adduced in anticipation of a suggestion 
of recent fabrication or reconstruction.1102  

6.146 Heydon, in Cross on Evidence, comments that:1103  

It can certainly be argued that the same need to conduct a trial expeditiously 
which dictates the general rule that denials should not be rebutted by extrinsic 
evidence should be applied to evidence in support of them. 

                                            
1096

  See para 6.113–6.118 of this Report. 
1097

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.96. 

1098
  Ibid. 

1099
  Ibid, Question 11–1, post para 11.96. 

1100
  Uniform Evidence Acts s 108(1). 

1101
  Uniform Evidence Acts s 108(3)(a). 

1102
  Uniform Evidence Acts s 108(3)(b). 

1103
  Heydon JD, Cross on Evidence (7th ed, 2004) [19170]. 
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6.147 Section 108(3)(b) is already wider than the common law position.  An 
extension of section 108 as suggested by the ALRC would further remove the 
uniform Evidence Acts from the common law position. 

6.148 Given the decision in Adam v The Queen,1104 the QLRC also notes 
that, if evidence restoring the witness’s credibility were relevant to any other 
matter in addition to the witness’s credit, the credibility rule in section 102 would 
not apply.  As such, the evidence would be admissible even if it did not meet the 
requirements of section 108.1105 

6-8 The QLRC is of the view that: 

 (a) section 108 of the uniform Evidence Acts is generally 
consistent with the position at common law, as applied in 
Queensland; 

 (b) section 108(3)(b), however, is considerably wider than the 
position at common law as applied in Queensland in allowing 
evidence of a prior consistent statement to be led in any case 
where a prior inconsistent statement has been admitted and 
in anticipation of a suggestion of recent fabrication;  

 (c) a further extension of section 108 to allow evidence re-
establishing credit to be led in answer to evidence adduced 
in rebuttal of a witness’s denial would be inconsistent with 
the common law, as it is applied in Queensland; and 

 (d) section 108 should not be extended to refer to evidence 
relevant to rebuttal evidence that is adduced under section 
106. 

EXPERT EVIDENCE AS TO CREDIBILITY 

Common law 

6.149 As discussed above, the ‘bolster rule’ prevents evidence from being led 
merely to buttress the credibility of another witness.1106  The common law also 
prevents opinion evidence on matters of common knowledge from being 

                                            
1104

  (2001) 207 CLR 96.  This is discussed at para 6.16–6.25 of this Report. 
1105

  Note, however, the Australian Law Reform Commission’s proposed amendment to s 102 of the uniform 
Evidence Acts to avoid the effect of the decision in Adam v The Queen: see para 6.27 of this Report. 

1106
  See para 6.131 of this Report. 
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adduced1107 so that, for example, ‘it is not permissible to invite one witness to 
comment on the truthfulness of another; that is for the court to decide’.1108 

6.150 There is, however, an exception to the bolster rule that allows expert 
evidence on credit to be adduced.  As discussed above, evidence as to credit 
can be led in answer to an attack on the witness’s credibility that is made in 
cross-examination.1109  Evidence to restore the witness’s credibility can be led 
in re-examination, or from a third party, including an expert witness,1110 provided 
the requirements for opinion evidence are met.1111 

6.151 Historically, the common law permitted expert evidence as to a 
witness’s reliability only if it tended to show that the witness’s capacity to give 
reliable evidence was impaired by a disease, defect or abnormality and was, 
therefore, a matter outside the ordinary experience of a jury.1112 

6.152 That narrow view was criticised by the High Court in Murphy v The 
Queen,1113 where the Court expressed a preference for the simpler test of 
whether the evidence is outside the knowledge or experience of the jury.1114  It 
is now clear that expert psychiatric evidence, for example, may be admitted in 
answer to a suggestion that the witness’s behaviour is inconsistent with his or 
her testimony.1115 

                                            
1107

  The ‘common knowledge rule’ is discussed at para 4.85–4.96 of this Report.  Note the Australian Law Reform 
Commission’s proposal, with which this Commission agrees, that the common knowledge rule not be 
reintroduced under the uniform Evidence Acts. 

1108
  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.76], [A.90], citing R v Foley [2000] 1 Qd R 290; R 

v Leak [1969] SASR 172, 173.  See North Australian Territory Co v Goldsborough, Mort & Co [1893] 2 Ch 
381, 385–6 (Lord Esher MR). 

1109
  See para 6.132 of this Report. 

1110
  Heydon JD, Cross on Evidence (7th ed, 2004) [19175], citing R v Runjanjic (1991) 56 SASR 114; R v C 

(1993) 60 SASR 467; R v J (1994) 75 A Crim R 522, 534–5; F v The Queen (1995) 83 A Crim R 502, 509. 
1111

  That is, that the opinion is expressed by a person who is an expert, by means of training, study or experience, 
in a field of specialised knowledge and that the opinion is based wholly or substantially on the expert’s 
knowledge in that field: Heydon JD, Cross on Evidence (7th ed, 2004) [29050].  These requirements are 
discussed in Chapter 4 of this Report. 

1112
  Toohey v Metropolitan Police Commissioner [1965] AC 595; R v Turner [1975] QB 834.  See para 4.88–4.89 

of this Report. 
1113

  (1989) 167 CLR 94.  Note, the question in this case was whether evidence as to the accused’s low level of 
intellectual function was admissible as tending to show that the accused’s alleged confession was unreliable. 

1114
  Ibid 111 (Mason CJ, Toohey J), 130 (Dawson J), 127 (Deane J), Brennan J dissenting on the ground that the 

witness did not have the relevant expertise. 
1115

  Heydon JD, Cross on Evidence (7th ed, 2004) [19175]; Gans J and Palmer A, Australian Principles of 
Evidence (2nd ed, 2004) [14.5.3].  See HG v The Queen (1999) 197 CLR 414; R v C (1993) 70 A Crim R 378; 
R v J (1994) 75 A Crim R 522, 534–5; F v The Queen (1995) 83 A Crim R 502, 509. 
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6.153 It has been observed, however, that the courts will remain cautious in 
admitting such evidence, particularly in criminal cases, ‘lest the accused be 
subjected to a trial by experts rather than a trial by jury’.1116 

Queensland 

6.154 In Queensland, the common law rules are modified by section 9C of 
the Evidence Act 1977 (Qld).  Section 9C provides that expert evidence is 
admissible to assist the court in assessing the credit of a child under 12 years or 
of a person whose competence to give evidence or to give evidence under oath 
has been raised.1117 

                                            
1116

  Heydon JD, Cross on Evidence (7th ed, 2004) [19175].  See para 4.99 of this Report.  Note also the 
reluctance of the courts to admit evidence of the use of lie detectors and truth drugs to validate a witness’s 
testimony: Heydon JD, Cross on Evidence (7th ed, 2004) [17350]. 

1117
  Sections 9A, 9B and 9C of the Evidence Act 1977 (Qld) provide: 

9A Competency to give evidence 
(1)  This section applies if, in a particular case, an issue is raised, by a party to the 

proceeding or the court, about the competency of a person called as a witness 
in the proceeding to give evidence. 

(2)  The person is competent to give evidence in the proceeding if, in the court’s 
opinion, the person is able to give an intelligible account of events which he or 
she has observed or experienced. 

(3)  Subsection (2) applies even though the evidence is not given on oath.  
9B Competency to give sworn evidence 
(1)  This section applies if, in a particular case, an issue is raised, by a party to the 

proceeding or the court, about the competency of a person called as a witness 
in the proceeding to give evidence on oath. 

(2)  The person is competent to give evidence in the proceeding on oath if, in the 
court’s opinion, the person understands that— 
(a) the giving of evidence is a serious matter; and 
(b) in giving evidence, he or she has an obligation to tell the truth that is 

over and above the ordinary duty to tell the truth. 
(3) If the person is competent to give evidence in the proceeding but is not 

competent to give the evidence on oath, the court must explain to the person 
the duty of speaking the truth. 

9C Expert evidence about witness’s ability to give evidence 
(1) This section applies to a proceeding if— 

(a)  under section 9A, the court is deciding whether a person is able to 
give an intelligible account of events which he or she has observed 
or experienced; or  

(b) under section 9B, the court is deciding whether a person 
understands the matters mentioned in section 9B(2)(a) and (b); or 

(c) the evidence of a child under 12 years is admitted. 
(2) Expert evidence is admissible in the proceeding about the person’s or child’s 

level of intelligence, including the person’s or child’s powers of perception, 
memory and expression, or another matter relevant to the person’s or child’s 
competence to give evidence, competence to give evidence on oath or ability 
to give reliable evidence. 
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6.155 Section 9C adopts the recommendation made by the QLRC in its report 
on the evidence of children that expert evidence should be admissible in 
relation to the reliability of the evidence of a child witness.1118 

Uniform Evidence Acts  

6.156 The admissibility of expert evidence as to a witness’s credibility is not 
specifically dealt with under the uniform Evidence Acts.  Such evidence would 
be governed by both the opinion rule in section 761119 and the credibility rule in 
section 102.1120   

6.157 If the evidence satisfies the requirements of section 79, it will be 
admissible as ‘expert’ opinion.1121  However, if it is relevant only to credibility (as 
it will be in most cases),1122 it will be excluded by the credibility rule in section 
102.1123  The exception to the credibility rule in section 108 in relation to 
evidence that re-establishes credibility does not include expert evidence.1124  
Section 108 is limited to evidence led in re-examination and to evidence of a 
prior consistent statement. 

6.158 It does not appear that expert opinion evidence, for example of a 
psychiatric, neurological or similar condition of the witness that may have given 
a jury a distorted view of a witness’s testimony, could be admitted under the 
uniform Evidence Acts to bolster the witness’s credibility.1125   

                                            
1118

  Queensland Law Reform Commission, Report, The Receipt of Evidence by Queensland Courts: The 
Evidence of Children (R 55 Part 2, 2000) Recommendation 15–4.  See also para 4.105–4.106 of this Report. 

1119
  Section 76 of the uniform Evidence Acts is discussed in Chapter 4 of this Report.  Section 76(1) provides: 

76 The opinion rule 
(1) Evidence of an opinion is not admissible to prove the existence of a fact about 

the existence of which the opinion was expressed. 
1120

  Section 102 of the uniform Evidence Acts is set out at para 6.7 of this Report. 
1121

  Section 79 of the uniform Evidence Acts is discussed in Chapter 4 of this Report.  Section 79 provides: 

79 Exception: opinions based on specialised knowledge 
If a person has specialised knowledge based on the person’s training, study or 
experience, the opinion rule does not apply to evidence of an opinion of that person that 
is wholly or substantially based on that knowledge. 

1122
  But see Lowery v The Queen [1973] 3 All ER 662 where a psychologist’s evidence that the personality of the 

accused was such that one of the co-accused was more likely than the other to have committed the crime 
was held to be relevant to a fact in issue. 

1123
  Note, however, the ALRC’s proposed amendment to s 102 of the uniform Evidence Acts to avoid the effect of 

the decision in Adam v The Queen (2001) 207 CLR 96 that s 102 does not apply to evidence that is relevant 
to any other matter in addition to the witness’s credit.  See para 6.27 of this Report. 

1124
  Section 108 of the uniform Evidence Acts is set out at para 6.134 of this Report. 

1125
  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.8360], referring to R v Rivkin (2004) 59 NSWLR 28, 

[344]; Gans J and Palmer A, Australian Principles of Evidence (2nd ed, 2004) [14.5.3]: ‘… under the uniform 
evidence legislation, the only way in which expert evidence can be used to restore the credibility of a witness 
is to claim that it is actually relevant to the facts in issue’. 
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6.159 The ALRC noted that in limited circumstances such evidence may be 
admissible under section 106.1126  As discussed above, section 106 permits 
extrinsic evidence to be led in rebuttal of a witness’s denial in cross-
examination.1127 

The ALRC’s proposal 

6.160 The ALRC considered that the gap in the uniform Evidence Acts in not 
permitting expert evidence to be admitted to re-establish the credibility of a 
witness should be addressed.1128  It acknowledged that it is now established at 
common law that expert evidence relevant to the assessment of a witness’s 
credibility may be admissible.1129  It considered that an exception should be 
provided in the uniform Evidence Acts to allow such evidence to be 
admitted.1130 

6.161 The ALRC considered that, in providing an exception, safeguards 
would be needed to avoid adding to the time and cost of trials.1131  It concluded 
that a requirement that the evidence must be ‘capable of substantially affecting 
the assessment of the credibility of the witness’ and that the leave of the court 
be given would be a sufficient safeguard.1132 

6.162 The ALRC proposed that:1133 

The uniform Evidence Acts should be amended to include a new exception to 
the credibility rule which provides that, if a person has specialised knowledge 
based on the person’s training, study or experience, the credibility rule does not 
apply to evidence given by the person, being evidence of an opinion of that 
person that: (a) is wholly or substantially based on that knowledge; and (b) 
could substantially affect the credibility of a witness; and (c) is adduced with the 
court’s leave. 

                                            
1126

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 11.104, also para 8.152 (expert opinion regarding children’s evidence). 

1127
  See para 6.114 of this Report. 

1128
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 11.108. 
1129

  Ibid para 11.103, citing Farrell v The Queen (1998) 194 CLR 286. 
1130

  Ibid para 11.109. 
1131

  Ibid para 11.108. 
1132

  Ibid. 
1133

  Ibid, Proposal 11–6, post para 11.110.  Note that in relation to specific categories of witnesses, the ALRC has 
also recommended that the uniform Evidence Acts be amended to provide an exception to the opinion and 
credibility rules for expert evidence on the credibility or reliability of the evidence of a child witness.  It also 
posed the question whether a similar exception should be included in respect of other categories of witness, 
such as victims of family violence or people with an intellectual disability: ibid Proposal 8–1, post para 8.168; 
Question 8–2, post para 8.172.  See para 4.109–4.111, 4.119–4.121 of this Report. 
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The QLRC’s view 

6.163 The ALRC’s proposal to include in the uniform Evidence Acts an 
exception to the credibility rule for expert evidence that ‘could substantially 
affect the credibility of a witness’ is consistent with the position in Queensland at 
common law and under section 9C of the Evidence Act 1997 (Qld), as it applies 
to children under 12 years of age. 

6.164 The QLRC notes that the ALRC’s intended amendment appears to 
override only the credibility rule so that opinion evidence would still need to 
satisfy the requirements imposed by section 76 to be admissible ‘expert’ 
evidence.  This is consistent with the position in Queensland. 

6-9 The QLRC considers that the ALRC’s proposal to amend the 
uniform Evidence Acts to provide that the credibility rule does not 
apply to expert evidence that could substantially affect the 
credibility of a witness is consistent with the position in 
Queensland at common law and under section 9C of the Evidence 
Act 1977 (Qld), as it applies to children under 12 years of age. 

6-10 The QLRC agrees with the ALRC’s proposal to amend the uniform 
Evidence Acts to provide that the credibility rule does not apply to 
expert evidence that could substantially affect the credibility of a 
witness, provided the court gives leave. 

 



 

Chapter 7  

Privilege including client legal privilege 

INTRODUCTION 

7.1 In the context of evidence law, a privilege operates as an exemption 
from the usual duty of a witness to provide information or documents to a 
judicial body that would otherwise be required for the determination of 
litigation.1134  A witness may, therefore, object to answering a specific question 
by claiming a privilege.  Claims of privilege, which attach to particular pieces of 
information, are to be distinguished from claims of incompetence or non-
compellability, which attach to particular persons.1135 

7.2 While a successful claim of privilege may mean that relevant 
information is withheld from a court at the expense of the administration of 
justice,1136 the protection of certain information by privilege is said to be in the 
public interest.  For example, one of the rationales for legal professional 
privilege and the privilege against self-incrimination is that they are fundamental 
to the effective operation of the accusatorial and adversarial systems.1137  

7.3 Privileges also operate outside the law of evidence.  The common law 
recognises the following broad areas of privilege,1138 which apply to all forms of 
compulsory disclosure, including disclosures to administrative agencies and in 
relation to pre-trial proceedings:1139 

• legal professional privilege;1140 

                                            
1134

  Heydon JD, Cross on Evidence (7th ed, 2004) [25005]. 
1135

  McNicol SB, Law of Privilege (1992) 10–11; Heydon JD, Cross on Evidence (7th ed, 2004) [25005]. 
1136

  McNicol SB, Law of Privilege (1992) 1. 
1137

  Ibid 2. 
1138

  In addition to the separate doctrine of public interest immunity, which is discussed at para 7.7–7.9 of this 
Report. 

1139
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.1, citing Pyneboard Pty Ltd v Trade Practices Commission (1983) 152 CLR 328; Sorby v 
Commonwealth (1983) 152 CLR 281; Comptroller General of Customs v Disciplinary Appeal Committee 
(1992) 35 FCR 466. 

1140
  McNicol SB, Law of Privilege (1992) 44, citing A-G (NT) v Maurice (1986) 161 CLR 475, 490 (Deane J); and 

Baker v Campbell (1983) 153 CLR 52. 
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• the privileges against self-incrimination1141 and self-exposure to a 
penalty;1142 and 

• the privilege attaching to communications made in aid of settlement.1143 

7.4 Additionally, the common law has historically recognised a range of 
miscellaneous privileges including the privilege attaching to title deeds,1144 the 
‘own case’ privilege attaching to documents relating solely to a party’s own case 
in pre-trial civil proceedings, the ‘mediator’s privilege’ in respect of 
communications made in aid of reconciliation between spouses, the privileges 
against answering questions tending to prove adultery or illegitimacy of children, 
and the privilege protecting the identity of a police informant.1145  

7.5 The common law has been reluctant, however, to recognise a marital 
privilege1146 and does not recognise a privilege attaching to confidential 
communications between priest and penitent,1147 doctor and patient or in 
relation to any other confidential relationship.1148  The existence of these 
privileges in some states and territories is purely statutory. 

                                            
1141

  McNicol SB, Law of Privilege (1992) 136, citing Blunt v Park Lane Hotel Ltd [1942] 2 KB 253, 257 
(Goddard LJ); and Redfern v Redfern [1891] P 139, 147 (Bowen LJ).  For a more recent discussion of the 
principles of the privilege see Accident Insurance Mutual Holdings Ltd v McFadden (1993) 31 NSWLR 412. 

1142
  Pyneboard Pty Ltd v Trade Practices Commission (1983) 152 CLR 328, 336 (Mason ACJ, Wilson and 

Dawson JJ); Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission 
(2002) 213 CLR 543, [13] (Gleeson CJ, Gaudron, Gummow and Hayne JJ). 

1143
  Also referred to as the ‘without prejudice’ privilege.  McNicol SB, Law of Privilege (1992) 435, citing Rush and 

Tompkins Ltd v Greater London Council [1988] 3 All ER 737, 740 (Lord Griffiths, with whom Lord Bridge and 
Lord Brandon agreed). 

1144
  Heydon JD, Cross on Evidence (7th ed, 2004) [25345], citing Pickering v Noyes (1823) 1 B & C 262; 107 ER 

98. 
1145

  McNicol SB, Law of Privilege (1992) 7–10. 
1146

  Heydon JD, Cross on Evidence (7th ed, 2004) [25200].  But note Callanan v B [2004] QCA 478 in which the 
Queensland Court of Appeal held that the common law does, in fact, recognise a privilege against spouse 
incrimination.  See at [6]–[8] (McPherson JA) citing Lusty D, ‘Is there a Common Law Privilege against 
Spouse Incrimination?’ (2004) 27 University of New South Wales Law Journal 1.  See also S v Boulton [2005] 
FCA 821 in which Kiefel J disagreed with McPherson JA’s finding in Callanan v B of a spousal privilege, but 
was bound to apply that decision: at [25], [30]–[32]; and Stoten v Sage [2005] FCA 935 in which Dowsett J at 
[14] similarly accepted the conclusion in Callanan v B: 

In S v Boulton, Kiefel J concluded that for reasons of comity, she should follow the 
decision in Callanan, notwithstanding her reservations concerning Mr Lusty’s arguments.  
I should similarly accept the decision in Callanan as authority for the proposition that 
there is spousal privilege of the kind discussed in Mr Lusty’s article.  Given the uncertain 
nature of the authorities, the ultimate decision to recognize or reject spousal privilege is 
very much a matter of policy.  In the absence of statutory intervention, the High Court will 
eventually consider the matter. 

In S v Boulton, Kiefel J held that the privilege could not be claimed by a de facto spouse: at [42]–[43].  In 
Stoten v Sage, Dowsett J held that s 30 of the Australian Crime Commission Act 2002 (Cth) (Failure of 
witnesses to attend and answer questions) abrogated the privilege. 

1147
  But see McNicol SB, Law of Privilege (1992) 324. 

1148
  Heydon JD, Cross on Evidence (7th ed, 2004) [25315], [25325], [25340]. 
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7.6 A privilege may be abrogated by statute, either by express words or by 
necessary implication.1149 

7.7 There is also a rule of evidence at common law about the exclusion of 
evidence about state matters that is referred to as public interest immunity.  
This doctrine has been inaccurately described as Crown privilege.1150  While the 
doctrine prevents the compulsory disclosure of relevant evidence in court and 
other proceedings, it is not a privilege but an immunity that operates 
independently of any claim or waiver by a party.1151 

7.8 The public interest immunity rule is that ‘[r]elevant evidence must be 
excluded from a court or other body having the power to coerce the giving of 
evidence if its disclosure would be prejudicial or injurious to public or state 
interest’.1152  The rule applies not just to the adducing of evidence at trial, but 
also in respect of pre-trial proceedings such as discovery and interrogatories 
and seizure of documents pursuant to search warrants1153 and applies to both 
documentary and real evidence.1154 

7.9 The predominant rationale for the rule is that it is in the public interest 
to suppress certain information or documents from the public in order to prevent 
harm to national security or some other national interest.1155 

Queensland 

7.10 In Queensland, the doctrines of privilege are governed almost entirely 
by the common law with some statutory modification.1156  The following 
privileges are recognised: 

• legal professional privilege; 

• the privileges against self-incrimination and against self-exposure to a 
penalty;1157 and 

                                            
1149

  McNicol SB, Law of Privilege (1992) 113, 227. 
1150

  Ibid 13, 374. 
1151

  Ibid 374–5; McNicol also lists other key differences between the immunity and privilege doctrines.  See also 
Heydon JD, Cross on Evidence (7th ed, 2004) [27001]. 

1152
  McNicol SB, Law of Privilege (1992) 375. 

1153
  Heydon JD, Cross on Evidence (7th ed, 2004) [27035]. 

1154
  Ibid [27040]. 

1155
  Ibid [27055].  See Sankey v Whitlam (1978) 142 CLR 1, 38–9 (Gibbs ACJ). 

1156
  For example, Evidence Act 1977 (Qld) ss 10 (Privilege against self incrimination), 15 (Questioning a person 

charged in a criminal proceeding); Uniform Civil Procedure Rules 1999 (Qld) r 555 (Privilege). 
1157

  The privilege against self-incrimination and the closely related penalty privilege were examined in detail in 
Queensland Law Reform Commission, Report, The Abrogation of the Privilege Against Self-incrimination 
(R 59, 2004). 
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• the privilege attaching to communications made in aid of settlement. 

7.11 Rule 212(1)(a) of the Uniform Civil Procedure Rules 1999 (Qld) 
expressly preserves privilege in respect of documents that must otherwise be 
disclosed.1158  Rule 221(2), however, provides that experts’ reports and 
statements are not privileged from disclosure.  Rule 555 also provides that 
certain documents must be identified in plaintiffs’ and defendants’ statements in 
personal injury claims.1159 

7.12 The privilege against self-incrimination is preserved by section 10 of 
the Evidence Act 1977 (Qld)1160 but is abrogated, in part, by section 15 of the 
Act, which provides that an accused who gives testimony in a criminal 
proceeding cannot refuse to answer a question on the ground that to do so 
would tend to prove the commission of the offence with which he or she is 
charged.1161 

7.13 The privilege against self-incrimination has also been removed in a 
number of other situations such as coronial inquests,1162 before a commission 
of inquiry1163 and in the course of various non-judicial investigations.1164  In 
                                            
1158

  Uniform Civil Procedure Rules 1999 (Qld) r 212 provides: 

212 Documents to which disclosure does not apply 
(1) The duty of disclosure does not apply to the following documents— 

(a) a document in relation to which there is a valid claim to privilege from 
disclosure; 

(b) a document relevant only to credit; 
(c) an additional copy of a document already disclosed, if it is 

reasonable to suppose the additional copy contains no change, 
obliteration or other mark or feature likely to affect the outcome of the 
proceedings. 

(2) A document consisting of a statement or report of an expert is not privileged 
from disclosure. 

1159
  Uniform Civil Procedure Rules 1999 (Qld) rr 555 (Privilege), 548 (Plaintiff’s statement must identify particular 

documents), 551 (Defendant’s statement must identify particular documents).  See Mahoney v Noosa District 
Community Hospital Ltd [2003] 1 Qd R 168. 

1160
  Evidence Act 1977 (Qld) s 10 provides: 

10 Privilege against self incrimination 
(1) Nothing in this Act shall render any person compellable to answer any question 

tending to criminate the person. 
(2) However, in a criminal proceeding where a person charged gives evidence, the 

person’s liability to answer any such question shall be governed by section 15. 
1161

  Evidence Act 1977 (Qld) s 15(1) provides: 

15 Questioning a person charged in a criminal proceeding 
(1) Where in a criminal proceeding a person charged gives evidence, the person 

shall not be entitled to refuse to answer a question or produce a document or 
thing on the ground that to do so would tend to prove the commission by the 
person of the offence with which the person is there charged. 

1162
  Coroners Act 2003 (Qld) s 39. 

1163
  Commissions of Inquiry Act 1950 (Qld) s 14(1A). 

1164
  For example, Fire and Rescue Service Act 1990 (Qld) s 58; Financial Administration and Audit Act 1977 (Qld) 

s 87. 
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many instances where the privilege has been removed, provision is made to 
limit the use of the disclosed information in other situations.1165 

7.14 The privilege attaching to communications made in aid of settlement is 
governed by the common law.  The Supreme Court of Queensland Act 1991 
(Qld) additionally provides that any thing said and done in the course of 
alternative dispute resolution, including an admission, is admissible in a civil 
proceeding only if all the parties agree.1166 

7.15 The Evidence Act 1977 (Qld) has expressly abrogated the privilege 
attaching to title deeds and other title documents in civil proceedings,1167 and 
reflects the abolition of the marital communications privilege in respect of 
criminal proceedings,1168 which had previously been included in the Act.1169  

7.16 Legislation in Queensland does not create a privilege in respect of 
religious confessions, doctor and patient communications or communications 
made in the context of any other confidential relationship and such privileges 
are not recognised at common law. 

7.17 Public interest immunity is also recognised in Queensland through the 
application of the common law.  While at common law, the exclusion of 
evidence based on public interest immunity is a matter of judicial discretion, 
there are some legislative provisions in Queensland that make the immunity 
absolute.1170 

Uniform Evidence Acts 

7.18 Chapter 3, Part 3.10 of the uniform Evidence Acts deals with privileges 
that apply when evidence is adduced.  As a result, in those jurisdictions where 
the uniform Evidence Acts operate, the common law rules apply to pre-trial 
processes and the uniform Evidence Acts apply at trial.1171 

                                            
1165

  For a detailed discussion of the abrogation of the privilege of against self-incrimination and self-exposure to a 
penalty, including immunities, see Queensland Law Reform Commission, Report, The Abrogation of the 
Privilege Against Self-incrimination (R 59, 2004). 

1166
  Supreme Court of Queensland Act 1991 (Qld) s 114(1). 

1167
  Evidence Act 1977 (Qld) s 14(1)(b). 

1168
  Evidence Act 1977 (Qld) s 8(3), inserted by the Evidence (Protection of Children) Amendment Act 2003 (Qld) 

s 56. 
1169

  Evidence Act 1977 (Qld), former s 11 (Communications to husband or wife), repealed by the Evidence 
(Protection of Children) Amendment Act 2003 (Qld) s 58. 

1170
  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [Q.94].  See for example Drugs Misuse Act 1986 

(Qld) s 120 (Source of information not to be disclosed). 
1171

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.6. 
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7.19 There are some differences between the Commonwealth, New South 
Wales and Tasmanian legislation. 

7.20 The Evidence Act 1995 (Cth) includes the following privileges: 

• client legal privilege;1172 

• privilege in respect of religious confessions;1173 and 

• privilege in respect of self-incrimination in other proceedings.1174 

7.21 The Evidence Act 1995 (NSW) contains two additional privileges: 

• a professional confidential relationship privilege;1175 and 

• a sexual assault communications privilege.1176 

7.22 The Evidence Act 2001 (Tas) also contains additional privileges: 

• a privilege attaching to medical communications;1177 and 

• a privilege attaching to communications with a counsellor by a victim of a 
sexual offence.1178 

7.23 The uniform Evidence Acts also contain the following public interest 
exclusionary rules1179 based on:  

• exclusion of evidence of reasons for judicial decisions (section 129); 

• exclusion of evidence of matters of state (section 130); and 

• exclusion of evidence of settlement negotiations (section 131). 

                                            
1172

  Evidence Act 1995 (Cth) Chapter 3, Part 3.10, Division 1. 
1173

  Evidence Act 1995 (Cth) s 127. 
1174

  Evidence Act 1995 (Cth) s 128. 
1175

  Evidence Act 1995 (NSW) Chapter 3, Part 3.10, Division 1A. 
1176

  Evidence Act 1995 (NSW) Chapter 3, Part 3.10, Division 1B. 
1177

  Evidence Act 2001 (Tas) s 127A. 
1178

  Evidence Act 2001 (Tas) s 127B. 
1179

  It appears that the Australian Law Reform Commission preferred to cast these matters as exclusionary rules 
rather than as privileges because it considered that, as a general rule, the court ought to be under an 
obligation to ensure non-disclosure, while maintaining the discretion to allow disclosure where appropriate: 
Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 863–866, 873–
876, 890–892; Summary of Recommendations, Recommendations 21(a), (b), (c). 
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7.24 Section 132 of the uniform Evidence Acts also provides that the court 
must be satisfied that witnesses are aware of their rights in relation to 
privileges.1180 

ISSUES FOR CONSIDERATION 

7.25 Chapter 11 of the Issues Paper raised a number of questions in relation 
to privileges as they are dealt with under the uniform Evidence Acts.  Those 
questions concerned the following issues: 

• client legal privilege; 

• confidential communications privilege; 

• sexual assault communications privilege; 

• privilege in respect of self-incrimination in other proceedings; 

• religious confessions; and 

• evidence excluded in the public interest. 

7.26 In its Discussion Paper, the ALRC proposed a number of amendments 
in relation to those matters.  Each of these proposals will be discussed in light of 
the position in Queensland. 

CLIENT LEGAL PRIVILEGE 

Common law 

7.27 In Queensland, legal professional privilege is governed entirely by the 
common law.1181 

7.28 Legal professional privilege is ‘a fundamental and general principle of 
the common law’1182 that is applicable to all forms of compulsory disclosure of 
evidence such as in interlocutory civil proceedings and in administrative and 
investigative proceedings.1183  Legal professional privilege comprises legal 
advice privilege and litigation privilege.  The general rule is that, in civil and 
criminal proceedings, confidential communications made for the purpose of 
seeking or receiving legal advice, or for preparing for existing or contemplated 
                                            
1180

  See Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Summary of 
Recommendations, Recommendation 21. 

1181
  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.39].  See para 7.10 of this Report. 

1182
  Baker v Campbell (1983) 153 CLR 52, 117 (Deane J). 

1183
  Ibid.  See also McNicol SB, Law of Privilege (1992) 52, 53; Forbes JRS, Evidence Law in Queensland (5th ed, 

2004) [A.162]. 
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litigation, need not be disclosed.1184  The rule applies to communications 
between:1185 

• the client, or the client’s agent, and the lawyer, or the lawyer’s agent; and 

• the client or lawyer and a third party, if made in contemplation of and for 
use in actual or contemplated litigation. 

7.29 The privilege was originally formulated to preserve the obligation of 
lawyers to respect their clients’ confidences.1186  It is now understood as the 
privilege of the client and may be waived only by the client or with the client’s 
consent.1187 

7.30 The rationale cited for the privilege is that it is in the public interest that 
claims and disputes be justly and expeditiously dealt with by lawyers who are 
fully and frankly apprised of the facts by their clients.1188  The client will be more 
likely to speak candidly to the lawyer if the confidentiality of their 
communications is maintained.1189 

7.31 In Grant v Downs,1190 a majority of the High Court held that a 
communication would attract the protection of the privilege if it was made for the 
sole purpose of obtaining or giving legal advice or of actual or contemplated 
litigation.1191  Barwick CJ, however, dissented, proposing instead that the test 
should focus on the dominant purpose of the communication.1192  Later, in Esso 
Australia Resources Ltd v Commissioner of Taxation of the Commonwealth of 
Australia,1193 the High Court overruled Grant v Downs, and held that the 

                                            
1184

  McNicol SB, Law of Privilege (1992) 44. 
1185

  Ibid.  See also Desiatnik RJ, Legal Professional Privilege in Australia (2nd ed, 2005) 23–4; Heydon JD, Cross 
on Evidence (7th ed, 2004) [25230], [25235].  There is a well-recognised controversy about whether these are 
two distinct species of the privilege with differing rationales, or are two applications of the one, unified doctrine 
with a single rationale: see Pratt Holdings Pty Ltd v Commissioner of Taxation (2004) 207 ALR 217, [9] 
(Finn J). 

1186
  Desiatnik RJ, Legal Professional Privilege in Australia (2nd ed, 2005) 11; Heydon JD, Cross on Evidence (7th 

ed, 2004) [25215]; Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.16]. 
1187

  Heydon JD, Cross on Evidence (7th ed, 2004) [25210], [25010]. 
1188

  Desiatnik RJ, Legal Professional Privilege in Australia (2nd ed, 2005) 60. 
1189

  R v Dunwoody (2004) 212 ALR 103, [16] (McMurdo P).  See also A-G (NT) v Maurice (1986) 161 CLR 475, 
487 (Mason and Brennan JJ). 

1190
  (1976) 135 CLR 674. 

1191
  Ibid 688 (Stephen, Mason and Murphy JJ), 694 (Jacobs J), Barwick CJ dissenting.  Australian Law Reform 

Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) para 13.23. 
1192

  Ibid 677. 
1193

  (1999) 201 CLR 49. 
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common law test for legal professional privilege is the dominant purpose 
test.1194 

7.32 Because the privilege is a substantive right and not just a rule of 
evidence, its application is not confined to pre-trial and trial proceedings, being 
also available in the context of non-judicial investigatory procedures.1195 

7.33 In Daniels Corporation International Pty Ltd v Australian Competition 
and Consumer Commission,1196 the High Court held that legal professional 
privilege is a right that will not be taken to have been abolished by legislative 
provisions except by express language or clear and unmistakable 
implication.1197 

Uniform Evidence Acts 

7.34 Chapter 3, Part 3.10, Division 1 (Client legal privilege) of the uniform 
Evidence Acts deals with legal professional privilege.  ‘Client legal privilege’ 
comprises a privilege for legal advice (section 118),1198 a litigation privilege 
(section 119)1199 and a privilege conferred on unrepresented litigants (section 
120).1200  

                                            
1194

  Ibid 73 (Gleeson CJ, Gaudron and Gummow JJ), 107 (Callinan J), McHugh and Kirby JJ dissenting.  
Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.23. 

1195
  Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 

CLR 543, [10] (Gleeson CJ Gaudron, Gummow and Hayne JJ), citing Commissioner of Australian Federal 
Police v Propend Finance Pty Ltd (1997) 188 CLR 501.  See also Heydon JD, Cross on Evidence (7th ed, 
2004) [25250]; Desiatnik RJ, Legal Professional Privilege in Australia (2nd ed, 2005) 22–3, 215. 

1196
  (2002) 213 CLR 543. 

1197
  Ibid [11] (Gleeson CJ Gaudron, Gummow and Hayne JJ), [43] (McHugh J), [88] (Kirby J), [132] (Callinan J). 

1198
  Section 118 of the uniform Evidence Acts provides: 

118 Legal advice 
Evidence is not to be adduced if, on objection by a client, the court finds that adducing 
the evidence would result in disclosure of: 
(a) a confidential communication made between the client and a lawyer; or 
(b) a confidential communication made between 2 or more lawyers acting for the 

client; or 
(c) the contents of a confidential document (whether delivered or not) prepared by 

the client or a lawyer; 
for the dominant purpose of the lawyer, or one or more of the lawyers, providing legal 
advice to the client. 

1199
  Section 119 of the uniform Evidence Acts provides: 
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7.35 Generally, there are few major distinctions to be drawn between client 
legal privilege under the uniform Evidence Acts and legal professional privilege 
at common law.1201  The uniform Evidence Acts’ provisions incorporate a 
dominant purpose test, which the common law has now also adopted.  Perhaps 
the most significant difference is that, at common law, legal professional 
privilege is available in both judicial and non-judicial forums while client legal 
privilege under the uniform Evidence Acts applies only in respect of the 
adducing of evidence at trial. 

7.36 Some other differences have also been noted,1202 including that: 

• the uniform Evidence Acts exclude from the definition of ‘client’ an 
employer of a lawyer who is also a lawyer;1203 

• the tests as to whether the privilege has been waived are different under 
the uniform Evidence Acts and at common law;1204 

                                                                                                                                
119 Litigation 
Evidence is not to be adduced if, on objection by a client, the court finds that adducing 
the evidence would result in disclosure of: 
(a) a confidential communication between the client and another person, or 

between a lawyer acting for the client and another person, that was made; or 
(b) the contents of a confidential document (whether delivered or not) that was 

prepared; 
for the dominant purpose of the client being provided with professional legal services 
relating to an Australian or overseas proceeding (including the proceeding before the 
court), or an anticipated or pending Australian or overseas proceeding, in which the client 
is or may be, or was or might have been, a party. 

1200
  Section 120 of the uniform Evidence Acts provides: 

120 Unrepresented parties 
(1) Evidence is not to be adduced if, on objection by a party who is not 

represented in the proceeding by a lawyer, the court finds that adducing the 
evidence would result in disclosure of: 
(a) a confidential communication between the party and another person; 

or 
(b) the contents of a confidential document (whether delivered or not) 

that was prepared, either by or at the direction or request of, the 
party; 

for the dominant purpose of preparing for or conducting the proceeding. 
1201

  Desiatnik RJ, Legal Professional Privilege in Australia (2nd ed, 2005) 198. 
1202

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.28.  See also McNicol SB, ‘Client Legal Privilege and Legal Professional Privilege: Considered, 
Compared and Contrasted’ (1999) 18 Australian Bar Review 189; Desiatnik RJ, Legal Professional Privilege 
in Australia (2nd ed, 2005) 201–14. 

1203
  This issue is considered at para 7.47–7.59 of this Report. 

1204
  This issue is discussed at para 7.107–7.122 of this Report. 
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• the circumstances in which the privilege may be waived are wider under 
the uniform Evidence Acts than at common law;1205 

• the uniform Evidence Acts’ exception to privilege in respect of 
communications made in furtherance of an unlawful purpose appears 
wider than the equivalent exception at common law;1206 and 

• the uniform Evidence Acts incorporate a novel exception to the privilege 
in respect of a communication or document that ‘affects a right of a 
person’1207 and a novel privilege conferred on unrepresented litigants.1208 

7.37 Many of these differences are considered in later parts of this chapter. 

7-1 The QLRC is of the view that: 

 (a) while the general approach of the uniform Evidence Acts to 
legal professional privilege is broadly consistent with the 
common law, as it is applied in Queensland, there are some 
potentially significant differences; and 

 (b) the issue of legal professional privilege would require further 
review if Queensland were to consider adopting the uniform 
Evidence Acts. 

7.38 In relation to the operation of client legal privilege under the uniform 
Evidence Acts, the ALRC considered a number of questions and proposed a 
number of amendments in its Discussion Paper in relation to the following 
issues: 

• application of the client legal privilege provisions to pre-trial proceedings; 

• the definitions of ‘client’ and ‘lawyer’; 

• availability of client legal privilege to corporations; 

                                            
1205

  For example, s 123 curtails the privilege by conferring on a defendant the right to adduce evidence of 
documents or communications that would otherwise be privileged; s 124 removes the common law 
requirement that where the lawyer is jointly engaged by two or more clients the privilege must be waived by 
the clients jointly; and s 126, which provides that evidence of an otherwise privileged communication or 
document may be adduced if it is ‘reasonably necessary to enable a proper understanding’ of another 
communication or document in respect of which the privilege has been lost.  See Desiatnik RJ, Legal 
Professional Privilege in Australia (2nd ed, 2005) 201–3. 

1206
  This issue is discussed at para 7.135–7.142 of this Report. 

1207
  Uniform Evidence Acts s 121(3).  See Desiatnik RJ, Legal Professional Privilege in Australia (2nd ed, 2005) 

210–13. 
1208

  Uniform Evidence Acts s 120.  See Desiatnik RJ, Legal Professional Privilege in Australia (2nd ed, 2005) 
213–14. 
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• protection of copies of documents; 

• communications with third parties; 

• loss of client legal privilege; and 

• client legal privilege and government agencies. 

7.39 Each of these will be considered in turn. 

Application to pre-trial proceedings 

7.40 In its Issues Paper, the ALRC posed the following question in relation 
to the application of client legal privilege to pre-trial proceedings:1209  

Should the uniform Evidence Acts make express provision for client legal 
privilege to apply in contexts such as pre-trial discovery and the production of 
documents in response to a subpoena and non-curial contexts such as search 
warrants and s 264 notices under the Income Tax Assessment Act 1936 (Cth)?  

7.41 The ALRC’s consideration of privileges in its original evidence inquiry 
was confined to their operation in trial proceedings.1210  The subsequent 
adoption of Chapter 3, Part 3.10 of the uniform Evidence Acts has meant that 
one set of rules applies to proceedings at trial while another applies to pre-trial 
evidence gathering processes.1211 

7.42 The High Court has held that the privilege provisions of the uniform 
Evidence Acts do not apply to the discovery, production and inspection of 
documents in situations other than the adducing of evidence.1212  

7.43 The Supreme and District Courts of New South Wales have amended 
their rules to incorporate the principles of the uniform Evidence Acts to certain 
pre-trial civil proceedings.1213  The ALRC noted that this extension to pre-trial 
civil proceedings has apparently not caused any difficulty and that it has been 

                                            
1209

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
11–1, post para 11.15. 

1210
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.9. 
1211

  Ibid para 13.6. 
1212

  Ibid para 13.11, citing Mann v Carnell (1999) 201 CLR 1; and Esso Australia Resources Ltd v Commissioner 
of Taxation of the Commonwealth of Australia (1999) 201 CLR 49.  See Desiatnik RJ, Legal Professional 
Privilege in Australia (2nd ed, 2005) 196–7. 

1213
  Uniform Civil Procedure Rules 2005 (NSW).  See rr 1.9 (Objections to production of documents and 

answering of questions founded on privilege), 5.7 (Preliminary discovery and inspection – Privilege), 22.2 
(Objections to specific interrogatories) and Dictionary definition of ‘privileged document’ and ‘privileged 
information’, which incorporate the concept of privilege as it applies under the uniform Evidence Acts to 
subpoenas, notices to produce, oral examinations, discovery and inspection of documents and interrogatories 
in civil proceedings.  See also Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.10360]. 
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suggested that there is no reason why the privilege provisions could not be 
extended further, to apply to pre-trial criminal proceedings.1214 

The ALRC’s proposal 

7.44 The ALRC is of the view that a dual system of client legal privilege 
operating in any one jurisdiction is undesirable.  The present position is not only 
confusing but, if continued, may lead to increasing disparity between the rules 
at common law and those that apply under the uniform Evidence Acts.1215   

7.45 The ALRC proposed that the client legal privilege provisions of the 
uniform Evidence Acts should, therefore, be extended:1216 

The client legal privilege provisions of the uniform Evidence Acts should apply 
to pre-trial discovery and the production of documents in response to a 
subpoena and non-curial contexts such as search warrants and notices to 
produce documents, as well as court proceedings. 

The QLRC’s view 

7.46 In Queensland, legal professional privilege is governed by the common 
law.  At common law, the application of the privilege is not confined to trial 
proceedings, being available pre-trial and in the context of non-judicial 
investigatory procedures.1217 

7-2 The QLRC: 

 (a) notes that, in Queensland, legal professional privilege applies 
in pre-trial and non-judicial investigatory procedures; and 

 (b) considers that, the ALRC’s proposal to extend the client legal 
privilege provisions of the uniform Evidence Acts to pre-trial 
proceedings and other situations in which documents can be 
compulsorily disclosed may lessen the confusion in having a 
‘dual system’ of privileges operating in those jurisdictions 
where the uniform Evidence Acts apply. 

                                            
1214

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.44. 

1215
  Ibid para 13.43. 

1216
  Ibid Proposal 13–1, post para 13.49. 

1217
  Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 

CLR 543, [10] (Gleeson CJ Gaudron, Gummow and Hayne JJ), citing Commissioner of Australian Federal 
Police v Propend Finance Pty Ltd (1997) 188 CLR 501.  See also Heydon JD, Cross on Evidence (7th ed, 
2004) [25250]. 
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Definition of ‘client’ 

7.47 In its Issues Paper, the ALRC posed the following question in relation 
to the definitions of ‘client’ and ‘lawyer’ that apply to the client legal privilege 
provisions of the uniform Evidence Acts:1218  

Do the definitions of ‘client’, ‘lawyer’ and ‘party’ in s 117 of the uniform Evidence 
Acts require reconsideration or redrafting? 

7.48 Section 117 of the uniform Evidence Acts sets out a number of 
definitions that apply to the provisions dealing with client legal privilege.  Section 
117(1) provides that the term ‘client’ includes: 

(a) an employer (not being a lawyer) of a lawyer; 

(b) an employee or agent of a client;   

(c) an employer of a lawyer if the employer is: 

(i) the Commonwealth or a State or Territory; or   

(ii) a body established by a law of the Commonwealth or a State or 
Territory;   

(d) if, under a law of a State or Territory relating to persons of unsound 
mind, a manager, committee or person (however described) is for the 
time being acting in respect of the person, estate or property of a 
client—a manager, committee or person so acting;   

(e) if a client has died—a personal representative of the client;   

(f) a successor to the rights and obligations of a client, being rights and 
obligations in respect of which a confidential communication was made. 

7.49 The concern about this definition is the provision in paragraph (a) of the 
definition that a lawyer who employs another lawyer does not qualify as a client, 
while paragraph (c) of the definition does not similarly restrict government 
employers.1219   

7.50 In its Discussion Paper, the ALRC noted that:1220 

                                            
1218

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
11–3, post para 11.28. 

1219
  Ibid para 11.25; Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts 

(DP 69, 2005) para 13.52. 
1220

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.55.  The Australian Law Reform Commission suggested that this may have been included in the 
definition as a result of the distinction drawn between employees of government and non-government 
agencies by Brennan J in Waterford v Commonwealth (1987) 163 CLR 54. 
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The original ALRC evidence inquiry did not make specific reference to this 
issue and, in the drafting of the Bill, the proviso that a private employer of a 
lawyer not be a lawyer was added. 

7.51 Submissions in response to this issue supported a wider definition of 
‘client’ to include an employer of a lawyer who is also a lawyer, provided there is 
a sufficient degree of independence between the employer and employee.1221 

7.52 In Waterford v Commonwealth,1222 a majority of the High Court held 
that legal professional privilege could apply to evidence of confidential 
communications pertaining to legal advice between a federal government 
agency and its own salaried legal officers.1223  Three members of the High 
Court also considered the position of an employed legal adviser more generally.  
Deane J1224 and Dawson J1225 considered that legal professional privilege could 
apply where the person providing the legal advice is a salaried employee 
provided the employee is both competent and independent.  Brennan J 
disagreed, however, considering that the position of a salaried lawyer could not 
be assimilated with that of an independent lawyer.1226  The question of 
independence is one of fact to be determined in each case.1227   

7.53 In a recent New South Wales Court of Appeal decision,1228 Spigelman 
CJ commented that is now well established at common law that an in-house 
lawyer is entitled to claim legal professional privilege on behalf of his or her 
employer as a client.  Spigelman CJ considered that this position is confirmed in 
the uniform Evidence Acts by virtue of the definition in section 117 of ‘client’ to 
include ‘an employer (not being a lawyer) of a lawyer’.1229 

                                            
1221

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.53, 13.54. 

1222
  (1987) 163 CLR 54. 

1223
  Note the view of McNicol that this case has not firmly established that ‘client’ includes private employers of a 

lawyer: McNicol SB, ‘Client Legal Privilege and Legal Professional Privilege: Considered, Compared and 
Contrasted’ (1999) 18 Australian Bar Review 189, 193. 

1224
  (1987) 163 CLR 54, 81–2.  Note that Deane J thought that, to attract the privilege, salaried lawyers should 

hold minimum academic or practical qualifications, be listed on a roll of current practitioners, and hold a 
current practising certificate or work under the supervision of a person who meets those requirements. 

1225
  Ibid 101. 

1226
  Ibid 72. 

1227
  Australian Securities and Investments Commission v Rich [2004] NSWSC 1089, [41] (Austin J), citing 

Southern Equities Corporation Ltd (in liq) v Arthur Andersen & Co (No 6) [2001] SASC 398, [11] (Debelle J). 
1228

  Sydney Airports Corporation Ltd v Singapore Airlines Ltd [2005] NSWCA 47, [18]. 
1229

  Ibid [18], citing A-G (NT) v Kearney (1985) 158 CLR 510, 530–1; Waterford v Commonwealth (1987) 163 CLR 
54, 61–2, 79–82, 95; and Ritz Hotel Ltd v Charles of the Ritz Ltd (No 4) (1987) 14 NSWLR 100, 102. 
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The ALRC’s proposal 

7.54 The ALRC was ‘persuaded’ that the privilege should apply to relevant 
communications between an employed lawyer and the employer as client, 
provided the requisite degree of independence exists between them.  The 
ALRC proposed in its Discussion Paper that:1230 

Section 117(a) of the uniform Evidence Acts should be amended to allow that a 
‘client’ is an employer of a lawyer, which may include lawyers who employ other 
lawyers. 

7.55 However, the ALRC did not include a specific proposal that, for the 
privilege to apply, the lawyer must be acting independently. 

The QLRC’s view 

7.56 The decision and reasoning in Waterford v Commonwealth1231 has 
been applied with approval in Queensland.1232  In Re Citibank Ltd,1233 Williams J 
held that legal professional privilege may attach to communications between an 
in-house solicitor and his or her employer. 

7.57 In that case, Williams J referred to the statement of principle by Lord 
Denning MR in Alfred Crompton Amusement Machines Ltd v Customs and 
Excise Commissioners (No 2),1234 that barristers and solicitors employed as 
legal advisers by a single employer are regarded by the law as in every respect 
in the same position as those who practise on their own account, are subject to 
the same duties to their client and to the court, must respect the same 
confidence and have the same privileges.  Williams J considered that the 
correctness of this passage was accepted by Mason and Wilson JJ in Waterford 
v Commonwealth.1235 

7.58 It has been held at common law that the privilege will apply to in-house 
lawyers.  Although the QLRC is not aware of any case dealing specifically with 
the question, it is of the view that there is no reason in principle why the 
privilege should not apply to an employer of a lawyer, who is also a lawyer.  The 
QLRC does not see any justification for the existing exclusion in section 117(1) 
of the uniform Evidence Acts. 

7.59 The QLRC considers that the requirement of independence is 
necessary to attract the privilege, and assumes that the ALRC’s proposals in 

                                            
1230

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
Proposal 13–2, post para 13.59. 

1231
  (1987) 163 CLR 54. 

1232
  See for example Re Fritz [1995] 2 Qd R 580, 585 (McPherson JA). 

1233
  [1989] 1 Qd R 516, 519. 

1234
  [1972] 2 QB 102, 129. 

1235
  (1987) 163 CLR 54, 61 (Mason and Wilson JJ). 
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relation to the definitions of ‘client’ and ‘lawyer’ will expressly include this 
requirement. 

7-3 The QLRC: 

 (a) notes that legal professional privilege appears to be available 
at common law, as it is applied in Queensland, to an 
employer of a lawyer, who is also a lawyer;  

 (b) considers that the ALRC’s proposal to allow that client legal 
privilege is available to an employer of a lawyer who is also a 
lawyer is consistent with the common law, provided that 
there is an express requirement of independence. 

7-4 The QLRC does not object to the ALRC’s proposal to amend the 
definition of ‘client’ in section 117(1) of the uniform Evidence Acts 
to allow that a ‘client’ may include an employer of a lawyer, 
provided that there is an express requirement of independence. 

Definition of ‘lawyer’ 

7.60 Section 117(1) of the uniform Evidence Acts provides: 

lawyer includes an employee or agent of a lawyer. 

7.61 ‘Lawyer’ is further defined to mean a barrister or solicitor.1236  

7.62 The concern about this definition was whether the lawyer must hold a 
current practising certificate or whether it is sufficient that the lawyer be 
admitted as a legal practitioner on the roll of the relevant court, particularly in 
the context of ‘in-house’ lawyers.1237   

7.63 The question whether a lawyer must hold a current practising certificate 
for a valid claim of privilege has not been settled at common law.  While 
Deane J commented in Waterford v Commonwealth1238 that a practising 
certificate would be required in the case of salaried lawyers,1239 this requirement 
was not referred to in the judgments of either Mason, Wilson, Brennan or 
Dawson JJ. 

                                            
1236

  Uniform Evidence Acts s 3(1), Dictionary, Part 1 (definition of ‘lawyer’). 
1237

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.60–13.61. 

1238
  (1987) 163 CLR 54. 

1239
  Ibid 81–2. 
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7.64 The question was most recently considered by Lee J of the Federal 
Court in Candacal Pty Ltd v Industry Research & Development Board.1240  In 
that case, a statutory body established to perform functions of the Department 
of Taxation sought and obtained advice from a sub-branch of the Department.  
The officers of that sub-branch did not hold practising certificates, but were 
admitted to a roll of practitioners. 

7.65 On the facts of the case, Lee J considered that, by virtue of section 55 
of the Judiciary Act 1903 (Cth), the legal officers in question were entitled to 
practise as solicitors or barristers in the Australian Capital Territory without a 
practising certificate.1241  However, in relation to the argument that client legal 
privilege could not attach to communications between a client and a practitioner 
who did not hold a practising certificate, Lee J commented generally that:1242 

In the end the question is one of fact, namely, whether the client and the 
practitioner expected and accepted that the obligations of an independent legal 
practitioner were to be met by the practitioner.  If a practitioner employed as an 
officer of a government department or entity was regarded as, and accepted the 
responsibilities of, a legal advisor, then the fact that he or she was not 
practising his or her professional skill on his or her own account, or as an 
employee of a firm of practitioners, would not result in the denial of client legal 
privilege for communications with that practitioner regarding the seeking and 
providing of such legal advice. 

7.66 Lee J held that the officers had been treated as legal practitioners able 
to provide independent and competent advice notwithstanding their employment 
within the department and that, accordingly, the claims of legal professional 
privilege were validly made.1243 

7.67 The ALRC referred in its Discussion Paper1244 to the judgment of the 
Australian Capital Territory Supreme Court in Vance v McCormack,1245 in which 
Crispin J held that the privilege will attach only if the lawyer holds a current 
practising certificate.  The ALRC also noted,1246 however, the judgment of the 
Administrative Appeals Tribunal in McKinnon and Secretary, Department of 
Foreign Affairs and Trade.1247  In that case, Downes J held that the relevant test 

                                            
1240

  [2005] FCA 649. 
1241

  Ibid [98]. 
1242

  Ibid [99]. 
1243

  Ibid [107]–[108]. 
1244

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.62. 

1245
  [2004] ACTSC 78. 

1246
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.64. 
1247

  [2004] AATA 1365. 
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is not whether the lawyer has a practising certificate but ‘whether the advice had 
the necessary quality of being independent advice’.1248 

7.68 In another recent case, the New South Wales Court of Appeal held that 
the status of an in-house lawyer may well be a relevant consideration in 
determining whether a document was brought into existence for a purpose that 
was both privileged and dominant, given that an in-house lawyer is ‘more likely 
to act for purposes unrelated to legal proceedings than an external solicitor’.1249   

7.69 Heydon notes in Cross on Evidence that, in respect of in-house 
lawyers, ‘it will be necessary to analyse precisely in what capacity that lawyer 
deals with the communication for it is only a communication which is sent or 
received by a lawyer, qua lawyer, that is entitled to protection’.1250  

The ALRC’s proposal 

7.70 The ALRC considered that the application of the ‘dominant purpose 
test’ to the relevant communications or documents satisfactorily limits the 
operation of the privilege, and addresses the concern that lawyers who provide 
general policy or risk management advice might have the entirety of their work, 
and not just that which related to legal advice, protected by the privilege.1251 

7.71 The ALRC also questioned whether client legal privilege should be 
available in respect of advice by an overseas lawyer.1252  It referred1253 to the 
judgment of Allsop J in the Full Court of the Federal Court in Kennedy v 
Wallace.1254  Allsop J held that the privilege should apply equally to advice 
obtained from overseas lawyers on the basis that the public interest in the 
administration of justice, on which the privilege is based, is not confined to that 
of Australia.1255  Black CJ and Emmet J agreed.1256  

7.72 Accordingly, the ALRC proposed that the definition of ‘lawyer’ in the 
Dictionary of the uniform Evidence Acts be amended to provide that the lawyer 

                                            
1248

  Ibid [51], citing Australian Hospital Care Pty Ltd v Duggan (No 2) [1999] VSC 131.  Note also that in Candacal 
Pty Ltd v Industry Research & Development Board [2005] FCA 649, discussed at para 7.64–7.66 of this 
Report, Lee J rejected the applicant’s submission, based on the decision in Vance v McCormack, that client 
legal privilege could not attach where the practitioner did not hold a practising certificate. 

1249
  Sydney Airports Corporation Ltd v Singapore Airlines Ltd [2005] NSWCA 47, [24] (Spigelman CJ). 

1250
  Heydon JD, Cross on Evidence (7th ed, 2004) [25245]. 

1251
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.68. 
1252

  Ibid para 13.69. 
1253

  Ibid. 
1254

  (2004) 213 ALR 108. 
1255

  Ibid [198]–[199]. 
1256

  Ibid [62]. 



Privilege including client legal privilege 243 

must be admitted (but not required to hold a practising certificate) and that the 
lawyer may be an overseas lawyer:1257 

The definition of a ‘lawyer’ in the Dictionary of the uniform Evidence Acts should 
be amended to allow that a lawyer is a person who is admitted to practice as a 
legal practitioner, barrister or solicitor in an Australian jurisdiction or in any other 
jurisdiction. 

The QLRC’s view 

7.73 In Queensland, the Court of Appeal has held that legal professional 
privilege will apply only where the legal adviser is admitted to practice, though it 
has not gone so far as to stipulate that the lawyer must hold a current practising 
certificate.1258   

7.74 The ALRC has not addressed the situation where a lawyer has been 
suspended or is otherwise not entitled to practise. 

7-5 The QLRC: 

 (a) notes that the question whether a current practising 
certificate must be held by the lawyer for legal professional 
privilege to arise is not settled at common law, as it is applied 
in Queensland; 

 (b) considers that the ALRC’s proposal has not addressed the 
situation where a lawyer is suspended or otherwise not 
entitled to practise; 

 (c) considers that the ALRC’s proposed amendment to the 
definition of ‘lawyer’ is consistent with the common law, as it 
is applied in Queensland, provided that there is an express 
requirement of independence; 

 (d) considers that, although there is some advantage in the 
proposed amendment’s clarification of the meaning of 
‘lawyer’, the issue would require further review if Queensland 
were to consider adopting the uniform Evidence Acts; and 

                                            
1257

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
Proposal 13–3, post para 13.71. 

1258
  Glengallan Investments Pty Ltd v Arthur Andersen [2002] 1 Qd R 233, [21] (Williams JA, with whom 

McPherson JA and Ambrose J agreed), cited in GSA Industries (Aust) Pty Ltd v Constable [2002] 2 Qd R 146, 
[17] (Holmes J).  Note that the requirements relating to practising certificates are contained in the Legal 
Profession Act 2004 (Qld). 
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 (e) agrees with the ALRC’s proposed amendment to the 
definition of ‘lawyer’ in the uniform Evidence Acts, provided 
that there is an express requirement of independence. 

Availability of client legal privilege to corporations 

7.75 In a submission to the ALRC, the Australian Securities and Investments 
Commission (ASIC) raised a concern about the availability of client legal 
privilege to corporations.1259  ASIC noted that the decision in Daniels 
Corporation International Pty Ltd v Australian Competition and Consumer 
Commission1260 effectively ended debate about whether corporations could 
validly claim the privilege,1261 but thought that the question warranted further 
consideration. 

7.76 ASIC considered that the same policy arguments upon which the 
privilege against self-incrimination is denied to corporations1262 could be applied 
to deny corporations client legal privilege.1263 

7.77 In Daniels Corporation International Pty Ltd v Australian Competition 
and Consumer Commission, however, Kirby J drew a distinction between legal 
professional privilege and the privilege against self-incrimination, referring to the 
‘different historical, legal and policy considerations almost all related to 
individual human beings’ upon which the privilege against self-incrimination 
rests.1264  Kirby J considered that, in contrast, legal professional privilege is ‘a 
fundamental civil right belonging also to artificial persons such as 
corporations’.1265 

                                            
1259

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.75. 

1260
  Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 

CLR 543. 
1261

  For a discussion, prior to the decision in Daniels Corporation International Pty Ltd v Australian Competition 
and Consumer Commission, of whether or not the privilege should be available to corporations, see Waye V, 
‘The Corporation and Legal Professional Privilege’ (1997) 8 Australian Journal of Corporate Law 25. 

1262
  Environmental Protection Authority v Caltex (1993) 178 CLR 477. 

1263
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.76. 
1264

  Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 
CLR 543, [103] (Kirby J). 

1265
  Ibid. 
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7.78 The ALRC considered this issue in an earlier Report, in which it 
recommended that, in the absence of express legislative abrogation, the 
privilege should be available to both individuals and corporations.1266 

The ALRC’s view 

7.79 In its Discussion Paper, the ALRC maintained the position it took in its 
earlier Report, and did not propose any amendment to the definition in section 
117(1) of ‘client’ to exclude corporations.1267   

The QLRC’s view 

7.80 The decision in Daniels Corporation International Pty Ltd v Australian 
Competition and Consumer Commission that legal professional privilege is 
available to corporations1268 applies in Queensland. 

7-6 The QLRC: 

 (a) notes that, in Queensland, corporations are entitled to claim 
legal professional privilege; 

 (b) considers that the definition of ‘client’ in section 117(1) of the 
uniform Evidence Acts is consistent with the position in 
Queensland in that it is wide enough to include corporations; 
and  

 (c) agrees with the ALRC that no amendment to the definition of 
‘client’ in section 117(1) is necessary in order to clarify that it 
applies to corporations. 

Copies of documents 

7.81 In its Issues Paper, the ALRC posed the following question in relation 
to copies of documents:1269  

Is there a need to amend the uniform Evidence Acts to address the issue of 
whether a copy of a document can be privileged where the original document is 
not privileged?  

                                            
1266

  Australian Law Reform Commission, Report, Principled Regulation: Federal Civil & Administrative Penalties in 
Australia (ALRC 95, 2002) para 19.47. 

1267
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.80–13.81. 
1268

  See para 7.77 of this Report. 
1269

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
11–4, post para 11.32. 
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7.82 At common law, a copy of a privileged original document will also be 
privileged, even if it is made for a non-privileged purpose such as record 
keeping or administration.1270 

7.83 It is also clear that, at common law, copies or collections of non-
privileged documents may attract privilege if the copy was brought into 
existence for the purpose of seeking advice or for use in actual or contemplated 
litigation.1271   

7.84 This question was considered by the High Court in Commissioner of 
Australian Federal Police v Propend Finance Pty Ltd.1272  In that case, a 
majority of the High Court held that a copy of a document made solely for a 
privileged purpose would be privileged even if the original document was not 
privileged.1273  This is based on the reasoning that it is the communication 
between the client and lawyer or between the lawyer and third party on behalf of 
the client that is relevant and not the document itself:1274 

No doubt it seems contrary to common sense that the law should give privilege 
to the copy of a document when it does not give it to the original.  But … legal 
professional privilege turns on purpose, and no argument is needed to show 
that the purpose of a client or lawyer in making a copy document may be very 
different from the purpose of the person who created the original. 

…  The privilege attaches whenever the communication or material is made or 
recorded for the purpose of confidential use in litigation or the obtaining of 
confidential legal advice.  …  As long as the communication was made or the 
material recorded for the sole purpose of legal advice or pending litigation and 
was intended to be confidential, the actual form of the communication or the 
recording is irrelevant. 

7.85 Since this decision, the ‘sole purpose’ test, for which Grant v Downs1275 
was the authority, has been replaced with the ‘dominant purpose’ test.1276 

                                            
1270

  Heydon JD, Cross on Evidence (7th ed, 2004) [25275], citing Brambles Holdings Ltd v Trade Practices 
Commission (No 3) (1981) 58 FLR 452, 458 in which Frank J agreed with the statement in Komacha v 
Orange City Council (Unreported, Supreme Court of New South Wales, Rath J, 30 August 1979) that copies 
of a privileged document will themselves be accorded the privilege; and Vardas v South British Insurance Co 
Ltd [1984] 2 NSWLR 652, 656 (Clarke J) in which it was held that a copy of a privileged document is also 
privileged even if it cannot be shown that the sole purpose of copying the document was a privileged purpose.  
See also McNicol SB, Law of Privilege (1992) 94–5. 

1271
  Heydon JD, Cross on Evidence (7th ed, 2004) [25275], citing Commissioner of Australian Federal Police v 

Propend Finance Pty Ltd (1997) 188 CLR 501, 543–4, 553–4, 571–2.  See also Desiatnik RJ, Legal 
Professional Privilege in Australia (2nd ed, 2005) 44–7; Forbes JRS, Evidence Law in Queensland (5th ed, 
2004) [A.174]. 

1272
  (1997) 188 CLR 501. 

1273
  Ibid 507–9 (Brennan CJ), 544–5 (Gaudron J), 554 (McHugh J), 572 (Gummow J), 590 (Kirby J), Dawson and 

Toohey JJ dissenting. 
1274

  Ibid 552–3 (McHugh J). 
1275

  (1976) 135 CLR 674. 
1276

  See para 7.31 of this Report. 
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7.86 The majority of the High Court in Commissioner of Australian Federal 
Police v Propend Finance Pty Ltd also held that there was no requirement for 
the exercise or application of any knowledge, skill or research on the part of the 
lawyer in respect of selecting the part to be copied, making the copy or 
compiling or arranging the copies of the original documents.1277 

7.87 Brennan CJ did, however, consider that there was an important 
qualification to the proposition that copies of unprivileged documents may 
become privileged.  His Honour noted that, when legal professional privilege is 
invoked in response to a search warrant, the absence of the discovery 
procedure has the potential to frustrate the statute under which the search is 
made.1278  Brennan CJ held that, in this situation, modification of the general 
rule is required:1279 

where privileged copies of original documents are seized under a search 
warrant, some qualification of the privilege is required to ensure that the person 
executing the warrant should have access to the contents of an unprivileged 
original to the same extent at least as a party to litigation can obtain access to 
the contents of an unprivileged original against a party who has or has had the 
unprivileged original in his or her possession or power.  I would state the 
qualification in this way: if an original unprivileged document is not in existence 
or its location is not disclosed or is not accessible to the person seeking to 
execute the warrant and if no unprivileged copy or other admissible evidence is 
made available to prove the contents of the original, the privileged copy loses 
the privilege. 

7.88 Section 118 of the uniform Evidence Acts provides: 

118 Legal advice 

Evidence is not to be adduced if, on objection by a client, the court finds that 
adducing the evidence would result in disclosure of: 

(a) a confidential communication made between the client and a lawyer; or 

(b) a confidential communication made between 2 or more lawyers acting 
for the client; or 

(c) the contents of a confidential document (whether delivered or not) 
prepared by the client or a lawyer; 

for the dominant purpose of the lawyer, or one or more of the lawyers, providing 
legal advice to the client. 

                                            
1277

  (1997) 188 CLR 501, 507–9 (Brennan CJ), 542–4 (Gaudron J), 552–5 (McHugh J), 571–2 (Gummow J), 587–
90 (Kirby J). 

1278
  Ibid 511. 

1279
  Ibid 512. 
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7.89 There had been some debate as to whether section 118 would protect 
copies of otherwise non-privileged documents.1280  However, the question has 
been recently considered by the New South Wales Supreme Court in Green v 
AMP Life Ltd.1281   

7.90 In that case, Campbell J considered that disclosure of material, such as 
copies of unprivileged documents provided to solicitors to assist them in 
carrying out their instructions, would disclose confidential communications 
between the solicitors and the clients.1282  Campbell J held that, in this case, the 
copies were made for the dominant purpose of the lawyer providing legal advice 
to the client, as required by section 118 and, therefore, attracted client legal 
privilege under that section.1283  The test is whether the adducing of the 
evidence, that is, the copy, would disclose a confidential communication or the 
contents of a confidential document and whether the dominant purpose test is 
satisfied.1284 

7.91 This accords with the position at common law that a copy of an 
unprivileged document will become privileged if it was made for a privileged 
purpose. 

7.92 The ALRC noted in its Discussion Paper that there was some support 
in the submissions for the uniform Evidence Acts to reflect the common law as 
stated in Commissioner of Australian Federal Police v Propend Finance Pty 
Ltd.1285  Other submissions considered, however, that express reference to the 
position at common law is not necessary, and that each matter needs to be 
considered on its own facts.1286 

The ALRC’s view 

7.93 In its Discussion Paper, the ALRC commented that sections 118 and 
119 of the uniform Evidence Acts already contemplate the situation where a 
copy is made for the dominant purpose of providing legal advice or of preparing 
for litigation.  Consequently, it did not propose any amendment to sections 118 
or 119 of the uniform Evidence Acts to reflect the common law rule in relation to 
copies of unprivileged documents.1287 

                                            
1280

  McNicol SB, ‘Client Legal Privilege and Legal Professional Privilege: Considered, Compared and Contrasted’ 
(1999) 18 Australian Bar Review 189, 194; Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.10420]. 

1281
  [2005] NSWSC 95. 

1282
  Ibid [18]. 

1283
  Ibid [21].  Given the similar wording of s 119 of the uniform Evidence Acts, it is likely the same approach 

would be taken under that section. 
1284

  Ibid [17]–[19]. 
1285

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.86–13.87. 

1286
  Ibid para 13.88–13.89. 

1287
  Ibid para 13.90. 
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The QLRC’s view 

7.94 In Queensland, the question whether copies of unprivileged documents 
will attract privilege is governed by the common law.  The test decided in 
Commissioner of Australian Federal Police v Propend Finance Pty Ltd1288 was 
recently applied by the Queensland Supreme Court.1289  Holmes J held that 
copies of unprivileged documents communicated to the solicitors at the client’s 
direction for the dominant purpose of obtaining legal advice were privileged.1290 

7-7 The QLRC: 

 (a) notes that, at common law, as it is applied in Queensland, a 
copy of an unprivileged document may become privileged if 
the copy was made for the dominant purpose of obtaining 
legal advice or of preparing for litigation; and 

 (b) considers that sections 118 and 119 of the uniform Evidence 
Acts are consistent with the position at common law, as it is 
applied in Queensland, to the extent that the wording of those 
sections is wide enough to allow copies of unprivileged 
documents made for the purpose of obtaining legal advice or 
of preparing for litigation to be protected. 

7-8 The QLRC agrees with the ALRC that no amendment to sections 
118 and 119 of the uniform Evidence Acts is necessary in order to 
clarify that copies of unprivileged documents made for the purpose 
of obtaining legal advice or of preparing for litigation will attract the 
privilege. 

Communications with third parties 

7.95 At common law, legal professional privilege comprises legal advice 
privilege and litigation privilege.  Historically, the common law has distinguished 
between documents prepared by an agent or employee of the client or the 
lawyer and those prepared by independent third parties.  Legal professional 
privilege attached to documents prepared by an agent or employee of a client 

                                            
1288

  (1997) 188 CLR 501. 
1289

  Century Drilling Ltd v Gerling Australia Insurance Co Pty Ltd [2004] QSC 120. 
1290

  Ibid [17]–[18].  Note that Holmes J made this finding subject to any abrogation by r 212(2) of the Uniform Civil 
Procedure Rules 1999 (Qld) but found that, in this case, r 212 did not apply: at [19]–[20]. 
Note, however, that in Criminal Justice Commission v Connolly [1997] 2 Qd R 586 Thomas J (at 595) held 
that extracts of newspaper articles and transcripts of court proceedings, ‘which are of public and unprotected 
origin’, were capable of attracting legal professional privilege where they were put together in such a way as 
to make apparent a certain line of defence or forensic approach.  That test differs from the test articulated by 
the High Court in Commissioner of Australian Federal Police v Propend Finance Pty Ltd (1997) 188 CLR 501, 
which had already been decided. 
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and communicated to the lawyer ‘for the purpose of obtaining legal advice or for 
the purpose of obtaining information necessary for use in existing or anticipated 
litigation’.1291  However, documents prepared by third parties have been 
protected only when communicated for the purpose of actual or contemplated 
litigation.1292   

7.96 However, in Pratt Holdings v Commissioner of Taxation,1293 the Full 
Federal Court recently extended the privilege in respect of third party 
communications to situations where the communication was made for the 
dominant purpose of obtaining legal advice.  In that case, it was held that a 
document prepared by a third party on the client’s instruction and 
communicated to the lawyer, by the client, for the dominant purpose of 
obtaining legal advice is capable of attracting legal professional privilege.1294   

7.97 In that case, the client requested a firm of accountants to prepare a 
valuation of assets, on the advice of its lawyers who had been retained to 
advise the client.  The accountants’ valuation, contained in a briefing paper, was 
sent to the client who then conveyed it to the lawyers.  The Commissioner of 
Taxation sought access to documents held by the firm of accountants, including 
the briefing paper.  The accountants claimed that the briefing paper was subject 
to legal professional privilege and refused to grant access to it. 

7.98 The Full Court considered that, ‘[n]otwithstanding the growing elasticity 
of the meaning of the term “agent”’ the accountant in this case could not be 
found to be the client’s agent.1295  The accountant was not engaged as the 
client’s agent in communicating with the lawyer.1296  Failing to find an agency 
relationship, however, did not preclude the third party communication from 
attracting privilege. 

7.99 The Court rejected the artificial distinction between documents 
prepared by an agent, where the document is provided direct to the lawyer, and 
those prepared by a third party and conveyed to the lawyer through the client.  
The Court held that, as long as the dominant purpose test is satisfied, such 
documents can attract the privilege.1297  Finn J stated:1298 

                                            
1291

  McNicol SB, Law of Privilege (1992) 44–5. 
1292

  Nickmar Pty Ltd v Preservatrice Skandia Insurance Ltd (1985) 3 NSWLR 44, 52–5, following Wheeler v Le 
Marchant (1881) 17 Ch D 675. 

1293
  Pratt Holdings v Commissioner of Taxation (2004) 207 ALR 217. 

1294
  The privilege may not apply where the lawyer is requested by the client, carte blanche, to communicate 

directly with the third party: 789TEN Pty Ltd v Westpac Banking Corporation Ltd (2005) 215 ALR 131, [72]–
[73] (Bergin J).  See also Re Southland Coal Pty Ltd [2005] NSWSC 259, [77] (Young CJ in Eq). 

1295
  (2004) 207 ALR 217, [40] (Finn J). 

1296
  Ibid. 

1297
  Ibid [3], [39] (Finn J), [105] (Stone J). 

1298
  Ibid [41]. 



Privilege including client legal privilege 251 

The important consideration in my view is not the nature of the third party’s 
legal relationship with the party that engaged it but, rather, the nature of the 
function it performed for that party.  If that function was to enable the principal 
to make the communication necessary to obtain legal advice it required, I can 
see no reason for withholding the privilege from the documentary 
communication authored by the third party.  That party has been so implicated 
in the communication made by the client to its legal adviser as to bring its work 
product within the rationale of legal advice privilege. 

7.100 The Court cautioned, however, that it must clearly be established that 
the client’s intention to use the third party’s document to obtain legal advice was 
the dominant purpose of the document’s existence.1299  As such, the dominant 
purpose test would appropriately limit the availability of the privilege. 

7.101 The policy basis for the Court’s decision in Pratt Holdings v 
Commissioner of Taxation was that, faced with increasingly complex issues, 
clients themselves may not have the necessary skills or knowledge to provide 
adequate instructions to their lawyer.  If the privilege was not extended, clients 
would have a disincentive to seek the necessary assistance of third parties.1300 

7.102 The uniform Evidence Acts provide for client legal privilege (section 
118) and litigation privilege (section 119).  These sections reflect the position at 
common law before the decision in Pratt Holdings v Commissioner of Taxation.  
Client legal privilege will attach to communications between a client, including 
an employee or agent of the client, and the lawyer, including an employee or 
agent of the lawyer.1301  Third party communications are protected only in the 
context of litigation privilege under section 119. 

7.103 In light of the decision in Pratt Holdings v Commissioner of Taxation, 
the ALRC considered whether sections 118 and 119 of the uniform Evidence 
Acts should be amended to reflect the development of the common law, 
particularly given the proposed extension of those provisions to pre-trial 
proceedings.1302   

The ALRC’s proposals 

7.104 In its Discussion Paper, the ALRC accepted the reasoning of the Court 
in Pratt Holdings v Commissioner of Taxation, and expressed the view that 
communications to the lawyer of information obtained from a third party for the 
dominant purpose of providing legal advice to the client should fall within the 
scope of the privilege.1303 

                                            
1299

  Ibid [45]–[47] (Finn J), [105]–[106] (Stone J). 
1300

  Ibid [42] (Finn J), [104] (Stone J). 
1301

  See the definition of ‘client’ and of ‘lawyer’ in s 117(1) of the uniform Evidence Acts, and para 7.48 and 7.60 of 
this Report.  See also Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.10560]. 

1302
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.91. 
1303

  Ibid para 13.109. 
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7.105 The ALRC noted that sections 118 and 119 of the uniform Evidence 
Acts were originally intended to mirror the common law.  The ALRC commented 
that it was important that the provisions ‘do not fall behind developments in 
judicial thinking that are consistent with the overall philosophy on which [the] 
provisions are based’.1304  As such, the ALRC proposed that section 118 be 
amended as follows:1305 

Section 118(c) of the uniform Evidence Acts should be amended to replace the 
words ‘the client or a lawyer’ with ‘the client, a lawyer or another person’. 

The QLRC’s view 

7.106 The operation of legal advice privilege in Queensland is governed by 
the common law.  Pratt Holdings v Commissioner of Taxation has been cited 
with approval by the Supreme Court of Queensland.1306  The position in 
Queensland, therefore, is that confidential third party communications made for 
the dominant purpose of obtaining legal advice are protected. 

7-9 The QLRC: 

 (a) notes that the position at common law, as it is applied in 
Queensland, is that confidential third party communications 
made for the dominant purpose of obtaining legal advice are 
protected by legal professional privilege;  

 (b) considers that the ALRC’s proposal to extend section 118 of 
the uniform Evidence Acts to cover documents prepared by 
another person is consistent with the common law, as it 
applies in Queensland; and 

 (c) does not object to the ALRC’s proposal to amend section 118 
of the uniform Evidence Acts to cover documents prepared 
by another person. 

                                            
1304

  Ibid. 
1305

  Ibid Proposal 13–4, post para 13.111. 
1306

  Century Drilling Ltd v Gerling Australia Insurance Co Pty Ltd [2004] QSC 120, [17] (Holmes J). 



Privilege including client legal privilege 253 

Loss of client legal privilege 

7.107 At common law, legal professional privilege will be lost in respect of a 
particular communication or document if the privilege is explicitly or implicitly 
waived by the client.1307  The privilege may also be lost in other circumstances, 
such as where the document or communication is inadvertently disclosed1308 
and where the client brings proceedings against the lawyer.1309  In addition, the 
privilege does not attach to confidential communications or documents made in 
the furtherance of an unlawful purpose.1310 

7.108 Sections 121 to 126 of the uniform Evidence Acts set out the 
circumstances in which client legal privilege will be lost under those Acts.  Client 
legal privilege may be lost, and evidence of the communication or document 
adduced, if: 

• the evidence relates to a client or party who has died (section 121(1)); 

• the evidence would prevent the court from enforcing a court order if not 
adduced (section 121(2)); 

• the evidence is of a communication or document that affects a right of a 
person (section 121(3)); 

• the client or party, expressly or impliedly, consents to the disclosure or 
knowingly and voluntarily discloses the substance of the evidence 
(section 122); 

• the evidence will be adduced by the defendant in a criminal proceeding 
(section 123);  

• in civil proceedings where the lawyer was jointly engaged by two or more 
clients, and one of those clients seeks to adduce otherwise privileged 
material (section 124); 

• the communication or document was made or prepared in the 
furtherance of the commission of a fraud, offence, an act attracting a civil 
penalty, or an abuse of power (section 125); or 

                                            
1307

  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.175].  See Mann v Carnell (1999) 201 CLR 1, 
recently discussed in Bennett v Chief Executive Officer of the Australian Customs Service (2004) 210 ALR 
220; and in SQMB v Minister for Immigration and Multicultural and Indigenous Affairs (2004) 205 ALR 392. 

1308
  Unless an application is made to the court before the material goes into evidence, in which case the court 

may exercise its discretion to treat the privilege as intact: Forbes JRS, Evidence Law in Queensland (5th ed, 
2004) [A.180]. 

1309
  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.186]. 

1310
  Ibid [A.181], citing R v Cox and Railton (1884) LR 14 QBD 153; Minter v Priest [1929] 1 KB 655; Clements, 

Dunne & Bell Pty Ltd v Commissioner of Australian Federal Police (2001) 188 ALR 515. 
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• the evidence is reasonably necessary to enable a proper understanding 
of other evidence for which the privilege has been lost (section 126). 

7.109 The ALRC raised a number of questions in relation to some of these 
provisions in its Issues Paper and Discussion Paper, each of which will be 
discussed in turn. 

Loss of privilege by consent and waiver 

7.110 In its Issues Paper, the ALRC posed the following question in relation 
to section 122 of the uniform Evidence Acts, which relates to consent to 
disclosure and waiver of client legal privilege:1311 

Are concerns raised by the operation of s 122 of the uniform Evidence Acts?  
Should these concerns be addressed through amendment to the uniform 
Evidence Acts and if so, how? 

7.111 Section 122 provides:1312 

122 Loss of client legal privilege: consent and related matters   

(1) This Division does not prevent the adducing of evidence given with the 
consent of the client or party concerned. 

(2) Subject to subsection (5), this Division does not prevent the adducing 
of evidence if a client or party has knowingly and voluntarily disclosed 
to another person the substance of the evidence and the disclosure 
was not made: 

(a) in the course of making a confidential communication or 
preparing a confidential document; or   

(b) as a result of duress or deception; or   

(c) under compulsion of law; or   

(d) if the client or party is a body established by, or a person 
holding office under, an Australian law—to the Minister, or the 
Minister of the State or Territory, administering the law, or the 
part of the law, under which the body is established or the 
office is held. 

(3) Subsection (2) does not apply to a disclosure by a person who was, at 
the time, an employee or agent of a client or party or of a lawyer unless 
the employee or agent was authorised to make the disclosure.   

                                            
1311

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
11–7, post para 11.41. 

1312
  For a summary of the operation of s 122 see United Rural Enterprises v Lopmand [2002] NSWSC 1142. 



Privilege including client legal privilege 255 

(4) Subject to subsection (5), this Division does not prevent the adducing 
of evidence if the substance of the evidence has been disclosed with 
the express or implied consent of the client or party to another person 
other than: 

(a) a lawyer acting for the client or party; or   

(b) if the client or party is a body established by, or a person 
holding an office under, an Australian law—the Minister, or the 
Minister of the State or Territory, administering the law, or the 
part of the law, under which the body is established or the 
office is held.   

(5) Subsections (2) and (4) do not apply to: 

(a) a disclosure by a client to another person if the disclosure 
concerns a matter in relation to which the same lawyer is 
providing, or is to provide, professional legal services to both 
the client and the other person; or   

(b) a disclosure to a person with whom the client or party had, at 
the time of the disclosure, a common interest relating to a 
proceeding or an anticipated or pending proceeding in an 
Australian court or a foreign court.   

(6) This Division does not prevent the adducing of evidence of a document 
that a witness has used to try to revive the witness’s memory about a 
fact or opinion or has used as mentioned in section 32 (attempts to 
revive memory in court) or 33 (evidence given by police officers). 

7.112 Section 122(1) provides that evidence can be adduced if a client or 
party gives his or her consent.  Section 122(2) provides that evidence can be 
adduced if the client has ‘knowingly and voluntarily’ disclosed the ‘substance of 
the evidence’.1313 

7.113 There is some debate as to the precise meaning of the words ‘knowing 
and voluntary’,1314 although it has been held that:1315 

Whatever may be the precise limits of those words, they do not apply in a case 
where everything indicates an intention to claim privilege in respect of the 
document and what has gone wrong is attributable to sheer inadvertence or 
carelessness. 

                                            
1313

  In its Interim Report, the ALRC originally proposed a test of voluntary disclosure.  However, it considered that 
the privilege should not be lost if the material was disclosed accidentally, illegally, under erroneous 
compulsion or by trickery: Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) 
Vol 1, para 885. 

1314
  See Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.11080].  See also Australian Securities and 

Investments Commission v Rich [2004] NSWSC 934, [3]–[5] Austin J, citing Ampolex v Perpetual Trustee Co 
(Canberra) Pty Ltd (1996) 40 NSWLR 12, 22 (Rolfe J).  Note also that there has been some criticism of the 
expression ‘substance of the evidence’ used in s 122(2) as ‘elastic, and thus expandable’ and which imposes 
a quantitative test in contrast to the qualitative assessment undertaken at common law: Desiatnik RJ, Legal 
Professional Privilege in Australia (2nd ed, 2005) 205. 

1315
  Sovereign v Bevillesta [2000] NSWSC 521, [23] (Austin J). 
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7.114 At common law, the holder of the privilege may relinquish it by waiver.  
Whether the privilege has been waived is determined by reference to the 
client’s behaviour, rather than the client’s intention.  Waiver can be either 
express or implied.1316  Prior to the High Court’s decision in Mann v Carnell,1317 
the test was simply one of fairness – that is, whether, by reason of the privilege 
holder’s conduct, for example, in using or referring to material while asserting 
that it or some related material is privileged, it becomes unfair to maintain the 
privilege.1318   

7.115 However, in Mann v Carnell,1319 the test was reformulated in terms of 
inconsistency:1320   

It is inconsistency between the conduct of the client and maintenance of the 
confidentiality which effects a waiver of the privilege.  … 

What brings about the waiver is the inconsistency, which the courts, where 
necessary informed by considerations of fairness, perceive, between the 
conduct of the client and maintenance of the confidentiality; not some overriding 
principle of fairness operating at large. 

7.116 The ALRC noted a number of cases that had considered whether the 
common law test is applicable to the operation of section 122.1321 

7.117 The question was more recently considered by the New South Wales 
Supreme Court in Singapore Airlines v Sydney Airports Corporation1322 in which 
McDougall J considered that:1323 

… the balance of authority is in favour of the proposition that the common law 
test, as enunciated most recently in Mann, can be applied to the statutory 
concept of consent referred to in s 122(1) of the Act.  It follows, I think, that in 
asking whether there has been a consent for the purposes of s 122(1): 

                                            
1316

  Mann v Carnell (1999) 201 CLR 1, [29] (Gleeson CJ, Gaudron, Gummow and Callinan JJ).  See also Forbes 
JRS, Evidence Law in Queensland (5th ed, 2004) [A.175]. 

1317
  (1999) 201 CLR 1. 

1318
  A-G (NT) v Maurice (1986) 161 CLR 475, 483 (Gibbs CJ), 487 (Mason and Brennan JJ), 492–3 (Deane J). 

1319
  (1999) 201 CLR 1. 

1320
  Ibid [28]–[29] (Gleeson CJ, Gaudron, Gummow and Callinan JJ).  This test has been recently discussed and 

applied in Bennett v Chief Executive Officer of the Australian Customs Service (2004) 210 ALR 220; and 
SQMB v Minister for Immigration and Multicultural and Indigenous Affairs (2004) 205 ALR 392. 

1321
  Telstra Corporation v Australis Media Holdings (No 2) (1997) 41 NSWLR 346; Perpetual Trustees (WA) Ltd v 

Equuscorp Pty Ltd [1999] FCA 925; Adelaide Steamship Co Ltd v Splavins (1998) 81 FCR 360; Telstra 
Corporation Ltd v BT Australasia Pty Ltd (1998) 85 FCR 152; Australian Law Reform Commission, Discussion 
Paper, Review of the Uniform Evidence Acts (DP 69, 2005) para 13.124–13.128. 

1322
  [2004] NSWSC 380. 

1323
  Ibid [55]. 
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(1) The search for consent extends to implied as well as express consent; 
and 

(2) For the purpose of ascertaining whether there has been implied (or 
imputed) consent, the common law test remains applicable. 

7.118 This approach has been endorsed and adopted by subsequent cases 
and appears to reflect the current position.1324 

7.119 The ALRC questioned whether section 122 should be amended to 
reflect the common law test in Mann v Carnell and noted that many submissions 
agreed with this approach.1325 

The ALRC’s proposal 

7.120 In its Discussion Paper, the ALRC concluded that the test of ‘knowing 
and voluntary’ disclosure that is currently included in section 122(2) is 
appropriate and should remain.  It also considered that the Mann v Carnell 
‘inconsistency test’, which focuses on the privilege holder’s behaviour, would be 
an attractive additional criteria.  In the ALRC’s view, the inconsistency test is 
less subjective than a fairness test alone, ‘as was a feature of the common law’ 
during the ALRC’s original evidence review.1326  In its view, the inconsistency 
test sits well with the underlying rationale of section 122 ‘that the privilege 
should not extend beyond what is necessary, and that voluntary publication by 
the client should bring the privilege to an end’.1327  Accordingly, the ALRC 
proposed that section 122 be amended:1328 

Section 122(2) of the uniform Evidence Acts should be amended to allow that 
evidence may be adduced where a client or party has knowingly and voluntarily 
disclosed to another person the substance of the evidence or has otherwise 
acted in a manner inconsistent with the maintenance of the privilege. 

7.121 The ALRC has included a proposed amended section 122 in its 
Discussion Paper as follows:1329   

                                            
1324

  See Silver v Dome Resources NL [2005] NSWSC 349, [15] (Hamilton J); FKP Constructions Pty Ltd v Smith 
[2005] NSWSC 126, [19] (Gzell J); Wyadra Pty Ltd v Mailler (No 2) [2005] NSWSC 88, [6] (Gzell J). 

1325
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.135–13.137. 
1326

  Ibid para 13.139. 
1327

  Ibid. 
1328

  Ibid Proposal 13–5, post para 13.139. 
1329

  Ibid Appendix 1, 553. 
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122 Loss of client legal privilege: consent and acting inconsistently 
with the privilege  

(1) This Division does not prevent the adducing of evidence given with the 
consent of the client or party concerned. 

(2) Subject to subsection (4A), this Division does not prevent the adducing 
of evidence if the client or party has acted in a way that is inconsistent 
with its relying on section 118, 119 or 120 in relation to the evidence. 

(2A) Without limiting subsection (2), a client or party is taken to have so 
acted if: 

(a) the client or party knowingly and voluntarily disclosed the 
substance of the evidence to another person; or 

(b) the substance of the evidence has been disclosed with the 
express or implied consent of the client or party. 

(3) The reference in paragraph (2A)(a) to a knowing and voluntary 
disclosure does not include a reference a disclosure by a person who 
was, at the time, an employee or agent of a client or party or of a 
lawyer unless the employee or agent was authorised to make the 
disclosure. 

(4) … 

(4A) A client or party is not taken to have acted in a manner inconsistent 
with its relying on section 118, 119 or 120 in relation to particular 
evidence merely because: 

(a) the substance of the evidence has been disclosed with the 
express or implied consent of the client or party to a lawyer 
acting for the client or party; or 

(b) the substance of the evidence has been disclosed: 

(i)  in the course of making a confidential communication 
or preparing a confidential document; or 

(ii) as a result of duress or deception; or 

(iii) under compulsion of law; or 

(iv) if the client or party is a body established by, or a 
person holding an office under, an Australian law—to 
the Minister, or the Minister of the State or Territory, 
administering the law, or the part of the law, under 
which the body is established or the office is held; or 

(c) of a disclosure by a client to another person if the disclosure 
concerns a matter in relation to which the same lawyer is 
providing, or is to provide, professional legal services to both 
the client and the other person; or 
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(d) of a disclosure to a person with whom the client or party had, at 
the time of the disclosure, a common interest relating to a 
proceeding or an anticipated or pending proceeding in an 
Australian court or a foreign court. 

(6) This Division does not prevent the adducing of evidence of a document 
that a witness has used to try to revive the witness’s memory about a 
fact or opinion or has used as mentioned in section 32 (attempts to 
revive memory in court) or 33 (evidence given by police officers). 

The QLRC’s view 

7.122 Waiver of legal professional privilege in Queensland is governed by the 
common law.  The Mann v Carnell inconsistency test has been applied and 
followed in Queensland.1330 

7-10 The QLRC: 

 (a) notes that the Mann v Carnell inconsistency test applies in 
Queensland to determine whether legal professional privilege 
has been waived; 

 (b) notes that the ALRC’s proposed amendment to section 122(2) 
of the uniform Evidence Acts will include the inconsistency 
test that applies in Queensland;  

 (c) considers that the issue of waiver of legal professional 
privilege would require further review if Queensland were to 
consider adopting the uniform Evidence Acts; and 

 (d) does not object to the ALRC’s proposal to amend section 
122(2) to include an inconsistency test. 

Loss of client legal privilege in a criminal proceeding 

7.123 In its Discussion Paper, the ALRC raised concerns about the operation 
of section 123 of the uniform Evidence Acts. 

7.124 Section 123 provides: 

                                            
1330

  See R v Dunwoody (2004) 212 ALR 103, [30] (McMurdo P); Metyor Inc v Queensland Electronic Switching 
Pty Ltd [2002] QSC 252, [4]–[5] (Mullins J); Rhyse Holdings Pty Ltd v McLaughlins [2002] QCA 122, [14] 
(Williams JA). 



260 Chapter 7 

123 Loss of client legal privilege: defendants 

In a criminal proceeding, this Division does not prevent a defendant from 
adducing evidence unless it is evidence of: 

(a) a confidential communication made between an associated 
defendant1331 and a lawyer acting for that person in connection with the 
prosecution of that person; or 

(b) the contents of a confidential document prepared by an associated 
defendant or by a lawyer acting for that person in connection with the 
prosecution of that person.  [note added] 

7.125 The ALRC argued in its Discussion Paper that the effect of section 123 
is that the right of a party, usually the prosecution, to claim client legal privilege 
is lost if the evidence is sought to be adduced by an accused in a criminal 
proceeding, unless the accused is seeking the evidence from a co-accused.1332 

7.126 The inclusion of section 123 in the uniform Evidence Acts was 
proposed by the ALRC in its Interim Report1333 on the basis of the common law 
exception to legal professional privilege in criminal proceedings established in R 
v Barton.1334  In that case, it was held that, in criminal trials, privilege cannot 
attach to documents that might, if disclosed to a jury, establish the innocence of 
the accused.1335   

7.127 However, the High Court has since disapproved the rule in R v Barton, 
holding that there is no such exception at common law in favour of an accused 
person in criminal proceedings.1336  

7.128 Consequently, in jurisdictions in which the uniform Evidence Acts 
apply, the common law prevents the disclosure of privileged documents pre-
trial, but privilege may be lost at trial by virtue of section 123 of the uniform 
Evidence Acts.   

                                            
1331

  The term ‘associated defendant’ is defined in the uniform Evidence Acts s 3(1), Dictionary, Part 1, as follows: 

associated defendant, in relation to a defendant in a criminal proceeding, means a 
person against whom a prosecution has been instituted, but not yet completed or 
terminated, for: 
(a) an offence that arose in relation to the same events as those in relation to 

which the offence for which the defendant is being prosecuted arose; or 
(b) an offence that relates to or is connected with the offence for which the 

defendant is being prosecuted. 
1332

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.141. 

1333
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 885. 

1334
  [1973] 1 WLR 115. 

1335
  Ibid 118 (Caulfield J). 

1336
  Carter v The Managing Partner, Northmore Hale Davy and Leake (1995) 183 CLR 121, 130–1 (Brennan J), 

136 (Deane J), 159–60 (McHugh J).  See also DPP (Cth) v Kane (1997) 140 FLR 468, 478. 
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7.129 This position has been criticised.  On the one hand, it has been said 
that section 123 does little to assist an accused because ‘in most cases the time 
for obtaining such material is pre-trial’.1337  

7.130 On the other hand, submissions were made to the ALRC that, if the 
uniform Evidence Acts’ privilege provisions were extended to pre-trial matters, 
the common law right to claim privilege over documents prepared for the 
purpose of providing legal advice to the Director of Public Prosecutions would 
be removed.1338 

The ALRC’s proposal 

7.131 The ALRC agreed with the submission that it would be undesirable if 
client legal privilege in relation to legal advice given to the Director of Public 
Prosecutions was removed by an extension of the privilege provisions to pre-
trial proceedings.1339  It considered that the rationale for client legal privilege in 
promoting full and frank disclosure between lawyer and client should apply 
equally to the Director of Public Prosecutions, and that significant court time 
could be wasted by unnecessary applications for access to documents that 
would yield little, if any, additional relevant material.1340 

7.132 The ALRC therefore proposed that, in the event that the privilege 
provisions of the uniform Evidence Acts are extended to pre-trial proceedings, 
section 123 should be amended:1341 

If Proposal 13-1 is adopted, s 123 of the uniform Evidence Acts should be 
amended to preserve the availability of client legal privilege to any legal 
advice—as provided in s 118 and professional legal services ad provided for in 
s 119—provided to the Director of Public Prosecutions and to non-DPP 
prosecutors. 

7.133 The ALRC included a proposed amended section 123 in its Discussion 
Paper as follows:1342 

                                            
1337

  McNicol SB, ‘Client Legal Privilege and Legal Professional Privilege: Considered, Compared and Contrasted’ 
(1999) 18 Australian Bar Review 189, 205, citing Roberts G, Evidence: Proof and Practice (1998) 225. 

1338
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.149–13.150.  One respondent suggested, however, that ‘the addition of a “substantial probative 
value” test to s 123 would stop baseless claims for documents being made by the defence’: at para 13.152.  
Note the prosecutor’s duty of pre-trial disclosure: Criminal Procedure Act 1986 (NSW) ss 137, 138, 141.  Note 
similar provisions in Queensland: Criminal Code (Qld) ss 590AA–590AX. 

1339
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.156. 
1340

  Ibid. 
1341

  Ibid Proposal 13–6, post para 13.158. 
1342

  Ibid Appendix 1, 554–5. 
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123 Loss of client legal privilege: defendants 

(1) In a criminal proceeding, this Division does not prevent a defendant 
from adducing evidence unless it is evidence of: 

(a) a confidential communication made between an associated 
defendant and a lawyer acting for that person in connection 
with the prosecution of that person; or 

(b) the contents of a confidential document prepared by an 
associated defendant or by a lawyer acting for that person in 
connection with the prosecution of that person. 

 (c) any of the following:  

(i)  a confidential communication made between the 
prosecutor and a lawyer; 

(ii) a confidential communication made between 2 or more 
lawyers acting for the prosecutor; 

(iii) the contents of a confidential document (whether 
delivered or not) prepared by any person; 

for the dominant purpose of either: 

(iv) the lawyer, or one or more of the lawyers, providing 
legal advice to the prosecutor; or 

(v) the prosecutor being provided with professional legal 
services relating to a criminal proceeding, or an 
anticipated or pending criminal proceeding, under a law 
of the [Commonwealth] [name of State] [name of 
Territory]. 

(2) In paragraph (1)(c), prosecutor includes the Director of Public 
Prosecutions. 

The QLRC’s view 

7.134 At common law, as it is applied in Queensland, there is no exception to 
legal professional privilege in favour of the accused.1343  Legal professional 
privilege can be claimed in both pre-trial and trial proceedings. 

                                            
1343

  See para 7.127 of this Report. 
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7-11 The QLRC: 

 (a) considers that section 123 of the uniform Evidence Acts, in 
creating an exception to legal professional privilege for the 
benefit of an accused, reflects a different approach from the 
common law, as is applied in Queensland; 

 (b) considers that the approach taken to the loss of client legal 
privilege under section 123 would require further review if 
Queensland were to consider adopting the uniform Evidence 
Acts; and 

 (c) does not object to the ALRC’s proposal to amend section 123 
to expressly preserve client legal privilege in respect of legal 
advice provided to the Director of Public Prosecutions. 

Loss of client legal privilege by misconduct 

7.135 In its Issues Paper, the ALRC posed the following question in relation 
to the operation of section 125 of the uniform Evidence Acts:1344 

Are concerns raised by the operation of s 125, in particular the proof of 
misconduct?  Should these concerns be addressed through amendment to the 
uniform Evidence Acts and if so, how? 

7.136 Section 125 of the uniform Evidence Acts provides: 

125 Loss of client legal privilege: misconduct   

(1) This Division does not prevent the adducing of evidence of: 

(a) a communication made or the contents of a document 
prepared by a client or lawyer (or both), or a party who is not 
represented in the proceeding by a lawyer, in furtherance of the 
commission of a fraud or an offence or the commission of an 
act that renders a person liable to a civil penalty; or   

(b) a communication or the contents of a document that the client 
or lawyer (or both), or the party, knew or ought reasonably to 
have known was made or prepared in furtherance of a 
deliberate abuse of a power.   

(2) For the purposes of this section, if the commission of the fraud, offence 
or act, or the abuse of power, is a fact in issue and there are 
reasonable grounds for finding that: 

                                            
1344

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
11–8, post para 11.45. 
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(a) the fraud, offence or act, or the abuse of power, was 
committed; and   

(b) a communication was made or document prepared in 
furtherance of the commission of the fraud, offence or act or 
the abuse of power;   

the court may find that the communication was so made or the 
document so prepared.   

(3) In this section: 

power means a power conferred by or under an Australian law. 

7.137 Section 125 provides that a confidential communication will not be 
protected by privilege if it was made in furtherance of a fraud, offence, an act 
attracting a civil penalty, or an abuse of power. 

7.138 There is a similar rule at common law that legal professional privilege 
will not attach to communications or documents made in furtherance of an 
unlawful purpose.1345  Where a party seeks to resist a claim of privilege on this 
basis, the onus is on that party to persuade the court that the privilege has been 
lost.1346  It is not enough to merely assert that the communication was made in 
furtherance of an unlawful act.  There must be prima facie evidence that gives 
‘colour to the charge’.1347  

7.139 In Kang v Kwan,1348 the Supreme Court of New South Wales 
interpreted the test under section 125(2), that the court be persuaded ‘on 
reasonable grounds’, as requiring the same standard of proof as under the 
common law – that is, that the court must be satisfied by the party seeking to 
resist the privilege that there is prima facie evidence of the allegation.1349 

7.140 In its Issues Paper, the ALRC raised the concern that section 125 
carries a high onus of proof.1350  A submission to the ALRC, however, stated 
that the standard established in Kang v Kwan is appropriate and that 
amendments to section 125 are unnecessary.1351 

                                            
1345

  R v Cox and Railton (1884) LR 14 QBD 153; A-G (NT) v Kearney (1985) 158 CLR 500, 513–14 (Gibbs CJ). 
1346

  Commissioner of Australian Federal Police Commissioner v Propend Finance Pty Ltd (1997) 188 CLR 501, 
556 (McHugh J). 

1347
  A-G (NT) v Kearney (1985) 158 CLR 500, 516 (Gibbs CJ), citing O’Rourke v Darbishire [1920] AC 581, 604 

(Viscount Finlay).  See also Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.182]; McNicol SB, 
Law of Privilege (1992) 105–6. 

1348
  Kang v Kwan [2001] NSWSC 698. 

1349
  Ibid [37], (3)–(6) (Santow J).  See also Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.11680]. 

1350
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) para 

11.45. 
1351

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.163, referring to NSW Ombudsman, Submission E 13, 27 January 2005. 
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The ALRC’s view 

7.141 The ALRC agreed with the submission that the standard of proof 
established in Kang v Kwan is appropriate.  Consequently, it did not propose 
any amendment to section 125 of the uniform Evidence Acts.1352 

The QLRC’s view 

7.142 In Queensland, the common law rule that legal professional privilege 
does not attach to communications made in furtherance of an illegal purpose 
applies.  The court must be persuaded that there is prima facie evidence that 
the communication was made in furtherance of an illegal purpose.1353 

7-12 The QLRC considers that section 125 of the uniform Evidence Acts, 
as interpreted by Kang v Kwan, is consistent with the position at 
common law as it is applied in Queensland. 

7-13 The QLRC supports the ALRC’s decision not to propose any 
amendment to section 125 with respect to the standard of proof 
required under section 125(2). 

Disclosure to watchdog bodies 

7.143 The submission of the New South Wales Ombudsman in response to 
the ALRC’s Issues Paper queried whether legal professional privilege should be 
available to deny a ‘watchdog body’ access to documents of a public sector 
agency.1354  The ALRC gave consideration to this question in its Discussion 
Paper. 

7.144 The New South Wales Ombudsman considered that legal professional 
privilege ‘can be abused and often serves little or no good purpose in 
practice’.1355  It submitted that, while the rationale for legal professional privilege 
is to promote frankness and candour in communications between public officials 
and their lawyers, the effect of the privilege is to ‘reduce the accountability of 

                                            
1352

  Ibid para 13.164. 
1353

  See para 7.138 of this Report. 
1354

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.165. 

1355
  Quoted in Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts 

(DP 69, 2005) para 13.167. 
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public sector agencies and officials by allowing them to keep often vital 
information from a watchdog body’.1356 

7.145 An example of this, noted by the ALRC, is the use of the privilege to 
frustrate investigation of complaints about a public agency’s response to a 
request for information under the Freedom of Information Act 1989 (NSW).1357   

7.146 The New South Wales Ombudsman suggested that the uniform 
Evidence Acts be amended to either abrogate the privilege in relation to 
investigations conducted by watchdog bodies set up by Commonwealth, state 
or territory governments, or provide that information and documents relating to 
the accountability of government may not be withheld from disclosure to a 
statutory watchdog.1358 

The ALRC’s view 

7.147 The ALRC accepted the New South Wales Ombudsman’s argument 
that the rationale for the privilege must be balanced against the public interest in 
open and accountable government.1359 

7.148 The ALRC noted that, in its Report on federal civil and administrative 
penalties, it acknowledged that there may be times when the public interest in 
the conduct of investigations overrides the public interest in maintaining client 
legal privilege, and had recommended that, in those circumstances, the 
privilege be abrogated.1360 

7.149 However, the ALRC concluded in its Discussion Paper that, at this 
stage of its inquiry into evidence law, it would be preferable to deal with the New 
South Wales Ombudsman’s concerns, if substantiated, by amendments to the 
relevant freedom of information or ombudsman legislation.1361  It expressed the 

                                            
1356

  Quoted in Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts 
(DP 69, 2005) para 13.166.  Under s 21 of the Ombudsman Act 1974 (NSW), if the Ombudsman requires a 
person to give any information, produce any document or thing, or answer any question, the Ombudsman 
must set aside the requirement if it appears that the person, in a court proceeding, could claim privilege and 
resist compliance with a like requirement. 

1357
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.168.  The ALRC noted (at para 13.169) that the New South Wales Ombudsman gave, as an example, 
information and documents relating to the affairs of an agency or the conduct of public officials that contain or 
disclose information likely to: 

• contribute to positive and informed debate about issues of serious public interest; 

• assist the investigation of alleged misconduct or illegality by public sector agencies or officials. 
1358

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.169. 

1359
  Ibid para 13.170. 

1360
  Australian Law Reform Commission, Report, Principled Regulation: Federal Civil & Administrative Penalties in 

Australia (ALRC 95, 2002) para 19.48, cited in Australian Law Reform Commission, Discussion Paper, 
Review of the Uniform Evidence Acts (DP 69, 2005) para 13.171. 

1361
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.172. 
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view that it would be interested in further comments and posed the following 
question:1362 

Should the uniform Evidence Acts abrogate client legal privilege in relation to 
investigations being conducted by watchdog agencies, such as the 
Commonwealth Ombudsman and state and territory ombudsmen?  
Alternatively, should the client legal privilege sections of the Acts be amended 
to create an exception for information and documents relating to the 
accountability of government? 

The QLRC’s view 

7.150 In Queensland, a matter that would attract legal professional privilege 
in a legal proceeding is an exempt matter under the Freedom of Information Act 
1992 (Qld).1363  Accordingly, a government agency can refuse access to such 
material.1364 

7.151 Similar provisions excluding documents that would attract legal 
professional privilege in a court proceeding operate in each of the other 
Australian states and territories, including New South Wales, and under 
Commonwealth freedom of information legislation.1365 

7.152 Unlike New South Wales, however, the ombudsman legislation in each 
of the other Australian states and territories, as well as the Commonwealth 
legislation, provides that legal professional privilege is not available to a 
government agency to deny the Ombudsman access to documents or 
information.1366   

7.153 Section 45(2) of the Ombudsman Act 2001 (Qld) provides that the 
State or an agency (being a department, local government or public 
authority1367) is not entitled to claim a privilege that would be available in a court 
proceeding in respect of the production of documents or the giving of evidence 
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  Ibid Question 13–1, post para 13.172. 
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  Freedom of Information Act 1992 (Qld) s 43. 
1364

  Freedom of Information Act 1992 (Qld) s 28. 
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  Freedom of Information Act 1982 (Cth) s 42; Freedom of Information Act 1989 (ACT) s 42; Freedom of 
Information Act 1989 (NSW) Schedule 1, Part 3, cl 10; Information Act (NT) s 49(d); Freedom of Information 
Act 1991 (SA) Schedule 1, Part 3, cl 10; Freedom of Information Act 1991 (Tas) s 29; Freedom of Information 
Act 1982 (Vic) s 32; Freedom of Information Act 1992 (WA) Schedule 1, cl 7. 

1366
  Ombudsman Act 1976 (Cth) s 9(4)(ab)(ii); Ombudsman Act 2001 (Qld) s 45(2); Ombudsman Act 1989 (ACT) 

s 11(7)(b); Ombudsman Act 1978 (Tas) s 24(2), (3); Ombudsman Act 1973 (Vic) s 18(4); Ombudsman Act 
1972 (SA) s 20; Parliamentary Commissioner Act 1971 (WA) s 20(2)(b); Ombudsman (Northern Territory) Act 
(NT) s 20(4). 

1367
  Ombudsman Act 2001 (Qld) s 8. 
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relevant to a preliminary inquiry or an investigation.1368 

7.154 The objects of the Act are to give people a timely, effective, 
independent and just way of having administrative actions of agencies 
investigated, and to improve the quality of decision-making and administrative 
practice in agencies.1369  In order that this object is not frustrated, a claim of 
privilege should not be available ‘as a shield’ against the Ombudsman.1370  An 
investigation by the Ombudsman is to be conducted in a way that maintains 
confidentiality.1371 

7-14 As to the availability of a claim of legal professional privilege in 
respect of documents or information required to be disclosed to an 
Ombudsman, the QLRC: 

 (a) notes that the question is dealt with in the ombudsman 
legislation in each Australian jurisdiction; 

 (b) notes that the position in New South Wales differs from that 
in each of the other Australian jurisdictions; and 

 (c) considers that any change to the position in New South 
Wales should be addressed by amending the Ombudsman 
Act 1974 (NSW), and not by amending the uniform Evidence 
Acts. 

                                            
1368

  Section 45(2) of the Ombudsman Act 2001 (Qld) provides: 

45 Information disclosure and privilege 
… 
(2) In a preliminary inquiry or an investigation, the State or an agency is not 

entitled to any privilege that would apply to the production of documents, or the 
giving of evidence, relevant to the investigation, in a legal proceeding. 

1369
  Ombudsman Act 2001 (Qld) s 5. 

1370
  Queensland, Parliamentary Debates, Legislative Assembly, 22 March 1974, 3159 (Hon J Bjelke-Petersen, 

Premier).  This comment was made during the debate in relation to the Parliamentary Commissioner Bill 1974 
(Qld).  The Parliamentary Commissioner Act 1974 (Qld) was repealed and replaced by the Ombudsman Act 
2001 (Qld).  See also Lane WB and Young S, Administrative Law in Queensland (2001) [5.3.6]: 

The resulting accessibility of agency materials is generally considered to be of 
considerable importance to the effectiveness of the Ombudsman’s investigations. 

1371
  Ombudsman Act 2001 (Qld) s 25(2)(a). 
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PRIVILEGES PROTECTING OTHER CONFIDENTIAL COMMUNICATIONS 

Common law 

7.155 The common law does not recognise a privilege in respect of 
confidential communications with doctors (including psychiatrists),1372 
journalists,1373 accountants1374 or members of the clergy.1375  The only 
relationship whose communications attracts privilege is that of lawyer and 
client.1376  

7.156 It has been held, for example, that any rule of professional conduct 
requiring a journalist to protect his or her confidential sources is subject to the 
obligation to answer questions when compelled by a court or an investigative 
body:1377 

Even accepting a claim or suggestion of moral dilemma on the part of the 
defendant, such must clearly give way to the legal obligation to answer.  There 
is the paramount public interest and the terms of the statute requiring that the 
defendant answer and produce documents.  No obligation of honour, no 
obligation of secrecy or confidence, no private undertaking arising from the 
nature of a pursuit or calling can stand in the way of the imperative necessity of 
revealing the truth in the witness box: McGuiness (at 103-104) per Dixon J.  
The refusal to answer questions which are relevant or to produce documents 
undermines the rule of law. 

7.157 Heydon, in Cross on Evidence, notes that the question of compelling a 
witness to disclose matters the subject of an ethical confidence ‘presents 
difficulties’.1378  It has been suggested that the courts have a discretion whether 
to require disclosure of matters ‘which cause embarrassment to the witness and 
violation of the witness’s code of ethics’.1379 

                                            
1372

  Duchess of Kingston’s Case (1776) 1 Leach 146; 168 ER 175; R v Gibbons (1823) 1 Car & P 97; 171 ER 
1117; Wheeler v Le Marchant (1881) 17 Ch D 675, 681 (Jessel MR).  See McNicol SB, Law of Privilege 
(1992) 339. 

1373
  McGuinness v A-G (Vic) (1940) 63 CLR 73, 102–3 (Dixon J). 

1374
  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.196], citing Macedonia Pty Ltd v Federal 

Commissioner of Taxation (1987) 18 ATR 929; Federal Commissioner of Taxation v Pratt Holdings Pty Ltd 
(2003) 195 ALR 717.  Note, these cases concerned the question of whether communications with third party 
accountants used in the course of obtaining or providing legal advice attracted legal professional privilege. 

1375
  McNicol SB, Law of Privilege (1992) 324, 328.  Although there is a paucity of judicial authority in support of 

this contention, ‘[t]he lack of judicial testing of this privilege would not, however, be sufficient to refute the 
traditional belief that there is no common law privilege’: at 328. 
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  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.196]; Heydon JD, Cross on Evidence (7th ed, 

2004) [25325], [25315], [25340]. 
1377

  Independent Commission Against Corruption v Cornwall (1993) 38 NSWLR 207, 234. 
1378

  Heydon JD, Cross on Evidence (7th ed, 2004) [25340]. 
1379

  Ibid. 
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7.158 In Attorney-General v Mulholland,1380 Donovan LJ stated:1381 

While the journalist has no privilege entitling him as of right to refuse to disclose 
the source, so, I think, the interrogator has no absolute right to require such 
disclosure.  In the first place the question has to be relevant to be admissible at 
all: in the second place it ought to be one the answer to which will serve a 
useful purpose in relation to the proceedings in hand—I prefer that expression 
to the term “necessary”.  Both these matters are for the consideration and, if 
need be, the decision of the judge.  And over and above these two 
requirements, there may be other considerations, impossible to define in 
advance, but arising out of the infinite variety of fact and circumstance which a 
court encounters, which may lead a judge to conclude that more harm than 
good would result from compelling a disclosure or punishing a refusal to 
answer. 

…  This would apply not only in the case of journalists but in other cases where 
information is given and received under the seal of confidence, for example, 
information given by a patient to his doctor and arising out of that relationship. 

7.159 Heydon agrees, however, with the proposition that, if the question is 
relevant and proper, there would not seem to be any discretion in the trial judge 
as to whether the witness should be compelled to answer.1382   

Uniform Evidence Acts 

7.160 In its original evidence inquiry, the ALRC proposed that:1383 

The court should have a general discretion to protect communications and 
records made in circumstances where one of the parties is under an obligation 
(whether legal, ethical or moral) not to disclose them.  This should apply to such 
relationships as cleric and communicant, doctor and patient, psychotherapist 
and patient, social worker and client and journalists and their sources. 

7.161 The ALRC also proposed that the discretion should apply to 
communications with accountants.1384  It acknowledged that it is necessary to 
demonstrate a public interest in preserving confidentiality in order to support a 

                                            
1380

  [1963] 2 QB 477. 
1381

  Ibid 492–3.  See also W v Egdell [1990] Ch 359, which concerned a treating psychiatrist’s reports about a 
patient detained in a secure hospital.  The Court of Appeal held that the doctor’s duty of confidence was 
outweighed by the public interest in the disclosure.  Bingham LJ commented (at 419): 

the law treats such duties not as absolute but as liable to be overridden where there is 
held to be a stronger public interest in disclosure.  Thus the public interest in the 
administration of justice may require a clergyman, a banker, a medical man, a journalist 
or an accountant to breach his professional duty of confidence. 

1382
  Heydon JD, Cross on Evidence (7th ed, 2004) [25340], citing Re Buchanan (1964) 65 SR (NSW) 9, 11. 

1383
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, Summary of 

Recommendations, Recommendation 20. 
1384

  Ibid para 955. 
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privilege.1385  It considered that confidentiality and trust are sometimes key 
elements in the functioning and maintenance of such relationships.1386 

7.162 Rather than propose that an absolute privilege be included in the 
uniform Evidence Acts, the ALRC proposed that the court be given the 
discretion to exclude evidence where one of the parties is under a legal, ethical 
or moral obligation not to disclose the communication or record.1387 

7.163 It also proposed that matters to be taken into account in exercising the 
discretion should include ‘the need for the evidence, the damage which would 
occur to the particular relationship by the enforced disclosure of confidential 
communications and the deterrent effect on similar relationships’.1388 

7.164 The ALRC considered that competing public interests could be taken 
into account in the court’s assessment of whether evidence should be given by 
a witness.1389 

7.165 The ALRC’s original proposal was not taken up in the Evidence Act 
1995 (Cth).1390 

7.166 However, the uniform Evidence Acts do include a privilege with respect 
to religious confessions.1391 

7.167 In addition, the Evidence Act 1995 (NSW) and the Criminal Procedure 
Act 1986 (NSW) provide for a professional confidential relationship privilege and 
a sexual assault communications privilege,1392 while the Evidence Act 2001 
(Tas) provides for a medical communications privilege and a sexual assault 
communications privilege.1393 
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  Ibid para 911. 
1386

  Ibid para 917, 921, 936, 951, 955.  Note the ALRC’s discussion of the arguments in favour of a privilege in 
respect of each of these relationships at para 903–956.  See also McNicol SB, Law of Privilege (1992) 
Chapter 6 (Doctor and Patient Privilege) and Chapter 5 (Clergy and Communicant Privilege). 
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  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, Summary of 

Recommendations, Recommendation 20. 
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  Ibid. 
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  Ibid para 918. 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
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the Evidence Act 1995 (Cth)’ (1995) 25 Queensland Law Society Journal 349, 356, citing Byrne DM and 
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material on which the Court will decide the case. 
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  Uniform Evidence Acts s 127. 

1392
  Evidence Act 1995 (NSW) ss 126B, 126H; Criminal Procedure Act 1986 (NSW) Chapter 6, Part 5, Division 2. 

1393
  Evidence Act 2001 (Tas) ss 127A, 127B. 
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7.168 These privileges are considered below.1394 

7.169 In its Issues Paper, the ALRC posed the following questions:1395 

Should the Evidence Act 1995 (Cth) adopt the provisions of Division 1A of the 
Evidence Act 1995 (NSW) in relation to professional confidential relationships? 

Should the sexual assault communications privilege available under Part 7 of 
the Criminal Procedure Act 1986 (NSW) and the Evidence Act 1995 (NSW) be 
included in the Evidence Act 1995 (Cth)? 

Should the sexual assault communications privilege available under s 127B of 
the Evidence Act 2001 (Tas) be included in the Evidence Act 1995 (Cth)? 

Religious confessions 

7.170 Section 127 of the uniform Evidence Acts provides:1396 

127 Religious confessions 

(1) A person who is or was a member of the clergy of any church or 
religious denomination is entitled to refuse to divulge that a religious 
confession was made, or the contents of a religious confession made, 
to the person when a member of the clergy. 

(2) Subsection (1) does not apply if the communication involved in the 
religious confession was made for a criminal purpose. 

(3) This section applies even if an Act provides: 

(a) that the rules of evidence do not apply or that a person or body 
is not bound by the rules of evidence; or   

(b) that a person is not excused from answering any question or 
producing any document or other thing on the ground of 
privilege or any other ground. 

(4) In this section: 

religious confession means a confession made by a person to a 
member of the clergy in the member’s professional capacity according 
to the ritual of the church or religious denomination concerned. 

7.171 The privilege belongs to the member of the clergy, and not to the 
penitent.  The privilege attaches regardless of the wishes of the person who 
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  See para 7.175–7.203 of this Report. 
1395

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Questions 
11–9, 11–10 and 11–11, post para 11.52, 11.55. 

1396
  Section 127 of the uniform Evidence Acts is said to be derived from s 10 of the Evidence Act 1898 (NSW), 

which was inserted by s 3 of the Evidence (Religious Confessions) Amendment Act 1989 (NSW).  See 
Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.12680].  
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made the confession.1397  This is at odds with McNicol’s view that the holder of 
the privilege logically should be the penitent.1398  There is no provision setting 
out the circumstances in which the privilege will be lost. 

7.172 Evidence legislation in Victoria1399 and the Northern Territory1400 also 
includes a privilege for religious confessions.  In those jurisdictions, the privilege 
does not apply if the person who made the confession consents to the 
disclosure.  In the Northern Territory, the privilege does not apply to 
communications made for any criminal purpose.1401 

7.173 In 1991, the QLRC considered the New South Wales provision on 
which section 127 of the uniform Evidence Acts was based,1402 and 
recommended that legislation to protect statements made to religiously 
ordained officials should not be enacted in Queensland.1403  The QLRC 
considered that, on balance, the potential benefit to be derived from such a 
privilege was outweighed by the possible disadvantages in limiting the evidence 
before the court, for example, where the statement involved a confession about 
the commission of a crime.1404  No such provision is contained in the Evidence 
Act 1977 (Qld). 

7.174 Section 127 of the uniform Evidence Acts was not raised as an issue 
for consideration in the ALRC’s Issues Paper, and it was not addressed by any 
submissions.1405  The ALRC commented that this suggested that the provision 
was working well, and did not propose any change to the section.1406 

                                            
1397

  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.12680]. 
1398

  McNicol SB, Law of Privilege (1992) 331. 
1399

  Evidence Act 1958 (Vic) s 28(1). 
1400

  Evidence Act (NT) s 12(1). 
1401

  Evidence Act (NT) s 12(3). 
1402

  See note 1396 of this Report. 
1403

  Queensland Law Reform Commission, Report, The Protection of Statements Made to Religiously Ordained 
Officials (R 41, 1991) 3, 4.  See also para 7.185–7.186 of this Report. 

1404
  Queensland Law Reform Commission, Report, The Protection of Statements Made to Religiously Ordained 

Officials (R 41, 1991) 3. 
1405

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.250. 

1406
  Ibid. 



274 Chapter 7 

Professional confidential relationship privilege 

New South Wales 

7.175 Chapter 3, Part 3.10, Division 1A of the Evidence Act 1995 (NSW) 
creates a ‘professional confidential relationship privilege’.  The privilege applies 
in criminal and civil trial proceedings and in pre-trial civil proceedings.1407 

7.176 Section 126B(1) provides that the court may direct that evidence not be 
adduced if it would disclose a protected confidence,1408 the contents of a 
document recording a protected confidence, or protected identity 
information.1409  The court may give the direction either of its own motion or on 
the application of the confider or the confidant, whether or not either person is a 
party to the proceeding.1410 

7.177 However, the court must give such a direction if it is satisfied that:1411 

• it is likely that harm1412 would or might be caused (whether directly or 
indirectly) to a protected confider if the evidence is adduced; and   

• the nature and extent of the harm outweighs the desirability of the 
evidence being given. 

7.178 Section 126B(4) sets out a list of matters that must be taken into 
account by the court in deciding whether to make a direction: 

(4) Without limiting the matters that the court may take into account for the 
purposes of this section, it is to take into account the following matters: 

(a) the probative value of the evidence in the proceeding,   

(b) the importance of the evidence in the proceeding,   

                                            
1407

  See note 1213 of this Report. 
1408

  Evidence Act 1995 (NSW) s 126A(1) defines ‘protected confidence’ as follows: 

protected confidence means a communication made by a person in confidence to 
another person (in this Division called the confidant): 
(a) in the course of a relationship in which the confidant was acting in a 

professional capacity, and 
(b) when the confidant was under an express or implied obligation not to disclose 

its contents, whether or not the obligation arises under law or can be inferred 
from the nature of the relationship between the person and the confidant. 

1409
  ‘Protected identity information’ is defined to mean ‘information about, or enabling a person to ascertain, the 

identity of the person who made a protected confidence’: Evidence Act 1995 (NSW) s 126A(1). 
1410

  Evidence Act 1995 (NSW) s 126B(2). 
1411

  Evidence Act 1995 (NSW) s 126B(3). 
1412

  ‘Harm’ is defined to include ‘actual physical bodily harm, financial loss, stress or shock, damage to reputation 
or emotional or psychological harm (such as shame, humiliation and fear)’: Evidence Act 1995 (NSW) 
s 126A(1). 
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(c) the nature and gravity of the relevant offence, cause of action 
or defence and the nature of the subject matter of the 
proceeding,   

(d) the availability of any other evidence concerning the matters to 
which the protected confidence or protected identity information 
relates,   

(e) the likely effect of adducing evidence of the protected 
confidence or protected identity information, including the 
likelihood of harm, and the nature and extent of harm that 
would be caused to the protected confider,   

(f) the means (including any ancillary orders that may be made 
under section 126E) available to the court to limit the harm or 
extent of the harm that is likely to be caused if evidence of the 
protected confidence or the protected identity information is 
disclosed,   

(g) if the proceeding is a criminal proceeding—whether the party 
seeking to adduce evidence of the protected confidence or 
protected identity information is a defendant or the prosecutor,   

(h) whether the substance of the protected confidence or the 
protected identity information has already been disclosed by 
the protected confider or any other person. 

7.179 The privilege is lost if the confider consents to the disclosure, or if the 
communication was made or the document was prepared in furtherance of the 
commission of a fraud, an offence or an act attracting a civil penalty.1413 

7.180 To limit the harm that may be caused by the disclosure of the evidence, 
the court may order that all or part of the evidence be heard in camera, and may 
order the suppression of publication of all or part of the evidence as it considers 
necessary to protect the confider’s safety and welfare.1414 

7.181 Odgers suggests that the relationships to which the definition applies 
would include ‘doctor/patient;1415 nurse/patient; psychologist/client;1416 
therapist/client; counsellor/client; social worker/client; private investigator/client; 
and journalist/source’,1417 and notes that the provision has been held to apply to 
journalists.1418  Odgers suggests, however, that the precise scope of the term 

                                            
1413

  Evidence Act 1995 (NSW) ss 126C, 126D. 
1414

  Evidence Act 1995 (NSW) s 126E. 
1415

  See obiter in Kadian v Richards (2004) 61 NSWLR 222, [91]–[92] (Campbell J). 
1416

  See Wilson v State of New South Wales [2003] NSWSC 805, [13] (Bell J). 
1417

  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.11900]. 
1418

  Ibid, citing NRMA v John Fairfax [2002] NSWSC 563. 
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‘acting in a professional capacity’ in the definition of a ‘protected confidence’ is 
uncertain.1419 

7.182 Section 126B has been criticised as not clearly specifying that the court 
may give a direction only where the test in section 126B(3) is satisfied.  Odgers 
notes that, while this appears to have been the legislative intention, it is not 
reflected in the drafting of section 126B.1420  The test in section 126B(3) is not 
expressed to apply to the discretion conferred by section 126B(1) so that, even 
if the test is not satisfied, there is still a discretion to direct that the evidence not 
be adduced.1421   

7.183 There has been only limited judicial consideration of section 126B.  In 
obiter in Kadian v Richards,1422 Campbell J commented that the effect of the 
provisions is that, even if the confidant were called as a witness in the 
proceedings:1423 

it would not be inevitable that any confidential information which they had 
received concerning [the plaintiff] would be able to be elicited in evidence. 

But neither is it the effect of these provisions that confidential information which 
they had received concerning [the plaintiff] would not be able to be elicited in 
evidence — it is a matter for the decision of the trial judge. 

7.184 None of the other Australian states or territories has enacted similar 
provisions. 

7.185 As noted previously, in its Report on the protection of statements made 
to religiously ordained officials, the QLRC recommended that legislation to 
protect such statements should not be enacted.1424  It considered, however, 
that, if such protection were to be provided for in legislation, it should be done in 
general terms, rather than by providing a specific privilege for spiritual 
confidences.1425  The QLRC considered that one option would be to have a 
provision that incorporates the following four conditions, as enunciated by 
Wigmore, that are necessary to establish a privilege:1426 

                                            
1419

  Ibid [1.3.11900]. 
1420

  Ibid [1.3.11940]. 
1421

  Ibid.  See also Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts 
(DP 69, 2005) para 13.181. 

1422
  (2004) 61 NSWLR 222. 

1423
  Ibid [91]–[92]. 

1424
  Queensland Law Reform Commission, Report, The Protection of Statements Made to Religiously Ordained 

Officials (R 41, 1991) 3, 4. 
1425

  Ibid 9. 
1426

  Ibid 10, 7, citing Wigmore JH, Evidence in Trials at Common Law, revised by McNaughton JT (1961) Vol 8, 
para 2285, 2396. 
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• the communication must originate in a confidence of secrecy; 

• the confidentiality of the communication must be essential to the 
relationship between the two people; 

• in the opinion of the community, the secrecy surrounding the relationship 
must deserve recognition and countenance; and 

• the injury done to the relationship by compulsory disclosure must be 
greater than the benefit to justice. 

7.186 The QLRC recognised that the public interest arguments for protection 
of statements made to a religiously ordained official also apply to other 
professional groups such as social workers, doctors and journalists, who require 
full and truthful accounts from their clients to properly perform their job.1427  
However, as the QLRC considered that a privilege for religious confessions was 
neither necessary nor desirable, it also concluded that a privilege extending the 
protection to other professionals should be avoided.1428 

Sexual assault communications privilege 

7.187 Both New South Wales and Tasmania have enacted a privilege for 
confidential communications made to a sexual assault counsellor.  These 
provisions are considered below. 

7.188 In addition, the Victorian, South Australian and Northern Territory 
evidence legislation includes provisions creating a privilege in respect of sexual 
assault communications.1429  

New South Wales 

7.189 Chapter 6, Part 5, Division 2 of the Criminal Procedure Act 1986 (NSW) 
sets out the circumstances in which a confidential communication in relation to 
sexual assault counselling is protected from disclosure.1430   

7.190 In the context of ‘preliminary criminal proceedings’ (committal and bail 
proceedings),1431 the Act creates an absolute prohibition on requiring (whether 
by subpoena or other procedure) production of a document recording a 

                                            
1427

  Ibid 2. 
1428

  Ibid 3. 
1429

  Evidence Act 1958 (Vic) Part II, Div 2A; Evidence Act 1929 (SA) s 67E; Evidence Act (NT) ss 56–56G.  See 
Heydon JD, Cross on Evidence (7th ed, 2004) para [25340]. 

1430
  For a discussion of the history of the New South Wales provisions, see Australian Law Reform Commission, 

Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) para 13.182. 
1431

  Criminal Procedure Act 1986 (NSW) s 295(1). 
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‘protected confidence’ for inspection by a party1432 and on the adducing of 
evidence that would disclose a ‘protected confidence’.1433 

7.191 A ‘protected confidence’ is a confidential counselling communication 
made by, to or about a victim or alleged victim of a sexual assault offence.1434 

7.192 A person ‘counsels’ another if the person:1435 

• has undertaken training or study or has experience that is relevant to the 
process of counselling persons who have suffered harm;1436 and 

• listens to and gives verbal or other support or encouragement to the 
other person or advises, gives therapy to or treats the other person. 

7.193 It is irrelevant whether the person counsels another for fee or 
reward.1437 

7.194 In trial and sentencing proceedings (‘criminal proceedings’),1438 a 
person may object to the production of a document recording a protected 
confidence for the inspection of a party1439 and evidence that would disclose a 
‘protected confidence’ can be adduced only with the leave of the court.1440  A 
document must only be produced, and leave must only be given to adduce 
evidence, where the court is satisfied that:1441 

• the party seeking production of the document or adducing of the 
evidence has given written notice of his or her intention to do so;1442 

• the contents of the document or the evidence will have substantial 
probative value; 

                                            
1432

  Criminal Procedure Act 1986 (NSW) s 297(1). 
1433

  Criminal Procedure Act 1986 (NSW) s 297(2). 
1434

  Criminal Procedure Act 1986 (NSW) s 296(1). 
1435

  Criminal Procedure Act 1986 (NSW) s 296(5). 
1436

  ‘Harm’ includes actual physical bodily harm, financial loss, stress or shock, damage to reputation or emotional 
or psychological harm (such as shame, humiliation and fear): Criminal Procedure Act 1986 (NSW) s 295(1). 

1437
  Criminal Procedure Act 1986 (NSW) s 296(5). 

1438
  Criminal Procedure Act 1986 (NSW) s 295(1).  Note that this also includes proceedings relating to an order 

under Part 15A (Apprehended violence) of the Crimes Act 1900 (NSW). 
1439

  Criminal Procedure Act 1986 (NSW) s 298(1). 
1440

  Criminal Procedure Act 1986 (NSW) s 298(3). 
1441

  Criminal Procedure Act 1986 (NSW) s 298(1), (4). 
1442

  Criminal Procedure Act 1986 (NSW) s 299.  Note that, alternatively, the court may give leave to dispense with 
the notice requirement. 
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• no other evidence of the protected confidence or contents of the 
document recording the protected confidence is available; and 

• the public interest in preserving the confidentiality and preventing harm to 
the victim or alleged victim of a sexual assault offence is substantially 
outweighed by the public interest in allowing the inspection of the 
document or the adducing of the evidence. 

7.195 The privilege will be lost if the alleged victim of a sexual assault offence 
(the ‘principal protected confider’) gives written consent to the production of the 
document or the adducing of the evidence.1443  It will also be lost if the 
communication or document was made or prepared in furtherance of a fraud, an 
offence or an act attracting a civil penalty.1444 

7.196 The court is also given power to hold proceedings in camera, make 
suppression orders in relation to the evidence, and make non-disclosure orders 
in relation to protected identity information.1445 

7.197 Evidence that is found to be privileged in a criminal proceeding under 
this Act cannot subsequently be adduced in a civil proceeding in which 
substantially the same acts are in issue as those that were in issue in the 
criminal proceeding.1446   

Tasmania 

7.198 Section 127B of the Evidence Act 2001 (Tas) provides an absolute 
protection against the disclosure of ‘counselling communications’, the 
production of documents recording a ‘counselling communication’, and the 
adducing of evidence of ‘counselling communications’ in any criminal 
proceeding without the consent of the victim. 

7.199 A ‘counselling communication’ is a confidential communication made 
by, to or about a victim of a sexual offence in the course of counselling or 
treatment for any emotional or psychological harm suffered in connection with 
the offence.1447 

7.200 The Tasmanian provision differs from the New South Wales provisions 
in that it is an absolute prohibition (subject to the consent of the victim), and it 
applies only to criminal proceedings. 
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  Criminal Procedure Act 1986 (NSW) s 300. 
1444

  Criminal Procedure Act 1986 (NSW) s 301. 
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  Criminal Procedure Act 1986 (NSW) s 302. 
1446

  Evidence Act 1995 (NSW) s 126H. 
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  Evidence Act 2001 (Tas) s 127B(1). 
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Other jurisdictions 

7.201 The provisions protecting confidential counselling communications in 
the Victorian, South Australian and Northern Territory evidence legislation 
provide that evidence of the communication can be adduced only with the leave 
of the court.1448  Those provisions require the court to balance the competing 
public interests in maintaining the confidentiality of confidential counselling 
communications and in admitting the evidence.1449  

Medical communications privilege 

Tasmania 

7.202 Section 127A of the Evidence Act 2001 (Tas) creates a medical 
communications privilege: 

127A Medical communications  

(1) A medical practitioner, without the consent of his or her patient, must 
not divulge in any civil proceeding any communication made to him or 
her in a professional capacity by the patient that was necessary to 
prescribe or act for the patient unless the sanity of the patient is the 
matter in dispute. 

(2) A person who has possession, custody or control of any 
communication referred to in subsection (1) or of any record of such a 
communication made to a medical practitioner by a patient, without the 
consent of the patient, must not divulge that communication or record in 
any civil proceeding unless the sanity of the patient is the matter in 
dispute. 

(3) This section does not—  

(a) protect any communication made for any criminal purpose; or  

(b) prejudice the right to give in evidence any statement or 
representation made at any time to or by a medical practitioner 
in or about the effecting by any person of an insurance on the 
life of that person or any other person. 

Other jurisdictions 

7.203 Provisions creating a privilege in respect of medical communications 
are also contained in the evidence legislation of Victoria and the Northern 
Territory.1450 

                                            
1448

  Evidence Act 1958 (Vic) Part II, Div 2A; Evidence Act 1929 (SA) s 67F; Evidence Act (NT) ss 56–56G. 
1449

  Evidence Act 1958 (Vic) s 32D(1); Evidence Act 1929 (SA) s 67F(5); Evidence Act (NT) s 56E(1). 
1450

  Evidence Act 1958 (Vic) s 28(2)–(5); Evidence Act (NT) s 12(2). 
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The ALRC’s proposals 

7.204 The ALRC acknowledged that the extension of privilege to relationships 
other than lawyers and clients is a controversial issue and that several 
submissions had cautioned against such an extension in the Evidence Act 1995 
(Cth).1451 

7.205 The Law Council of Australia submitted that courts already have 
powers to maintain the confidentiality of information disclosed to them for the 
specific purpose of ensuring justice in the individual case.1452 

7.206 The ALRC noted the views of another commentator that relevant 
evidence, such as evidence of a prior inconsistent statement made to a sexual 
assault counsellor, should not be privileged.1453  It also noted the concern that 
the communication may include important evidence for a defendant.1454   

7.207 The ALRC stated, however, that most of the consultations supported 
the adoption of a qualified professional confidential relationships and sexual 
assault communications privilege.1455  Practitioners and judges were unaware of 
any concerns caused by either of the privileges as they operate in New South 
Wales.1456  This support was premised on the view that the privileges should be 
qualified ones and should apply only where the interests of justice dictated.1457 

Professional confidential relationships privilege 

7.208 In the Discussion Paper, the ALRC expressed the view that the 
reasoning in its Interim Report in proposing a confidential relationships privilege 
remained sound.1458 

7.209 The ALRC favoured the New South Wales approach of a guided 
discretion, and did not support an absolute privilege for the same reason it gave 
in its Interim Report:1459 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.193–13.197. 

1452
  Ibid para 13.194. 

1453
  Ibid para 13.196. 

1454
  Ibid para 13.199, 13.200. 

1455
  Ibid para 13.198. 

1456
  Ibid. 

1457
  Ibid para 13.199. 

1458
  Ibid para 13.205. 

1459
  Ibid para 13.206, quoting Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) 

Vol 1, para 918. 
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The provision of a discretionary privilege would allow the competing public 
interests to be taken into account when the court is assessing whether 
evidence ought in the circumstances to be compelled from witnesses, thus 
allowing the courts to be sensitive to the individual needs of witnesses and of 
relationships. 

7.210 The ALRC considered that an advantage of this approach is that 
judges will be in a position to ‘circumvent illegitimate attempts to claim the 
privilege’.1460 

Sexual assault communications privilege 

7.211 The ALRC acknowledged that the professional confidential 
relationships privilege would likely cover confidential communications between 
a sexual assault victim and counsellor.  However, it considered that records of 
the relationship between a sexual assault victim and a counsellor ‘are of 
particular importance and require a particular privilege’.1461  It also considered 
that a legislative provision of this kind would recognise the public interest in 
encouraging victims of sexual assault to seek therapy.1462 

Specific proposals 

7.212 In its Discussion Paper, the ALRC proposed that:1463 

• Chapter 3, Part 3.10 of the Evidence Act 1995 (Cth) (Privileges) should 
be amended to adopt the provisions dealing with the professional 
confidential relationships privilege, presently found in Chapter 3, Part 
3.10, Division 1A of the Evidence Act 1995 (NSW).1464 

• Chapter 3, Part 3.10 of the Evidence Act 1995 (Cth) and Chapter 3, Part 
3.10 of the Evidence Act 1995 (NSW) should be amended to include a 
sexual assault counselling privilege of a discretionary kind applicable to 
both civil and criminal proceedings.1465 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.208. 

1461
  Ibid para 13.210. 

1462
  Ibid. 
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  The Australian Law Reform Commission acknowledged that the Evidence Act 2001 (Tas) may not be 

amended to follow the New South Wales provisions, noting that states may choose a different path in the 
enactment of uniform legislation in order to maintain consistency with previous legislation or to follow the 
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Review of the Uniform Evidence Acts (DP 69, 2005) para 13.212. 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
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  Ibid Proposal 13–7a, post para 13.212.  The ALRC further proposed that, if this proposal were accepted, the 
provisions of the Criminal Procedure Act 1986 (NSW) that deal with the sexual assault communications 
privilege should be repealed: Proposal 13–7b, post para 13.212.  The relevant provisions were previously 
contained in Part 7 of the Criminal Procedure Act 1986 (NSW) but, as a result of amendments made by the 
Criminal Procedure Amendment (Justices and Local Courts) Act 2001 (NSW), are now contained in Chapter 
6, Part 5, Division 2 of the Criminal Procedure Act 1986 (NSW). 
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7.213 The ALRC noted that, in New South Wales, the professional 
confidential relationships privilege already operates in pre-trial civil proceedings 
and the sexual assault communications privilege already operates in preliminary 
criminal proceedings.1466   

7.214 It therefore proposed that both the confidential communications 
privilege and the sexual assault communications privilege proposed above 
should apply to ‘pre-trial discovery and the production of documents in response 
to a subpoena and non-curial contexts such as search warrants and notices to 
produce documents, as well as court proceedings’.1467 

The QLRC’s view 

7.215 In Queensland, there are no legislative provisions creating a privilege in 
respect of religious confessions, professional confidential communications, 
medical communications or sexual assault counselling communications.  The 
common law does not recognise such privileges.1468 

7.216 In its Report on the protection of statements made to religiously 
ordained officials, the QLRC considered that:1469 

as a general principle, all people who are called before courts to give evidence 
should be required to answer, fully and truthfully, the questions asked of them 
… unless for some special reason the public interest is better served by not 
requiring a witness to testify. 

7.217 The QLRC recommended that a privilege protecting statements made 
to religiously ordained officials not be enacted in Queensland.1470  In the same 
Report, the QLRC commented that, if such a privilege were to be created, it 
should be expressed in general terms, rather than as a specific privilege for 
spiritual confidences.1471  However, as noted previously,1472 the QLRC 
considered that a privilege for religious confessions was neither necessary nor 
desirable, and should not be extended to protect communications with other 
professionals.1473 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.211. 
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  Ibid Proposal 13–8, post para 13.212. 
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  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.196].  See para 7.155 of this Report. 

1469
  Queensland Law Reform Commission, Report, The Protection of Statements Made to Religiously Ordained 

Officials (R 41, 1991) 1. 
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7-15 The QLRC: 

 (a) notes that there is a clear difference in approach to the 
availability of privileges for religious confessions, medical 
communications, sexual assault communications and 
professional confidential communications under the 
Commonwealth, New South Wales and Tasmanian evidence 
legislation and at common law, as it is applied in 
Queensland;  

 (b) considers that the approach taken to the availability of 
privileges for professional confidential relationships and 
sexual assault communications would require further review 
if Queensland were to consider adopting the uniform 
Evidence Acts; and 

 (c) notes that the New South Wales professional confidential 
relationships privilege is consistent with the QLRC’s view in 
its Report, The Protection of Statements Made to Religiously 
Ordained Officials, to the extent that it is not specific to any 
one professional relationship, is discretionary and 
incorporates a balancing test. 

PRIVILEGE AGAINST SELF-INCRIMINATION 

Common law 

7.218 The privilege against self-incrimination has sometimes been used as a 
general term to describe both the privilege against self-exposure to conviction 
for a criminal offence and the privilege against self-exposure to a penalty (the 
penalty privilege).1474  However, although closely linked, these are different 
aspects or grounds of privilege.1475 
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  For a recent detailed consideration of the privileges against self-incrimination and self-exposure to a penalty 
see Queensland Law Reform Commission, Report, The Abrogation of the Privilege Against Self-incrimination 
(R 59, 2004). 
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  Price v McCabe; Ex parte Price [1985] 2 Qd R 510, 512 (Derrington J, DM Campbell and Kelly JJ concurring), 
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ecclesiastical censure.  See McNicol SB, Law of Privilege (1992) 186–7. 
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7.219 The privilege is one element of the broader right to silence, which 
refers to a variety of immunities that differ in their nature, origins, incidents and 
importance.1476  The privilege confers an immunity from an obligation to provide 
information tending to prove one’s own guilt.1477   

7.220 In its modern form, the privilege has been ascribed to a number of 
different rationales.  Briefly, the rationales most often put forward are:1478 

• to prevent abuse of power; 

• to prevent conviction founded on a false confession; 

• to protect the accusatorial system of justice; 

• to protect the quality of evidence; 

• to avoid the ‘cruel trilemma’;1479 and  

• to protect human dignity and privacy. 

7.221 An important qualification to the privilege is that it protects a person 
only from self-disclosure.1480  As such, it applies to oral and documentary 
disclosure1481 but not to information that can be obtained by independent means 
such as seizure under a search warrant.1482  Neither does it apply to real 
evidence such as fingerprints, a blood sample or a breath test.1483   
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  Other immunities encompassed by the right to silence include those possessed by people suspected of or 
charged with a criminal offence from being compelled to answer questions at a police interrogation or that 
which protects an accused person from having to give evidence at trial.  See R v Director of Serious Fraud 
Office, ex parte Smith [1993] AC 1, 30–1 (Lord Mustill). 

1477
  Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477, 512 (Brennan J). 

1478
  These rationales are identified and discussed in Queensland Law Reform Commission, Report, The 

Abrogation of the Privilege Against Self-incrimination (R 59, 2004) Chapter 3.  See also McNicol SB, Law of 
Privilege (1992) 139. 

1479
  This originally referred to the unfairness of placing a witness in the position of having to choose between 

refusing to provide the information in question (thereby risking punishment for contempt of court), providing 
the information (thereby furnishing evidence of guilt and risking conviction), or lying (thereby risking 
punishment for perjury).  See Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 
477, 498 (Mason CJ and Toohey J). 

1480
  See McNicol SB, Law of Privilege (1992) 140; Forbes JRS, Evidence Law in Queensland (5th ed, 2004) 

[10.6].  It is ‘designed not to provide a shield against conviction but to provide a shield against conviction by 
testimony wrung out of the mouth of the offender’: Environment Protection Authority v Caltex Refining Co Pty 
Ltd (1993) 178 CLR 477, 514 (Brennan J). 

1481
  The privilege applies to documentary evidence such as affidavits, responses to subpoenas and applications 

for discovery and inspection: Heydon JD, Cross on Evidence (7th ed, 2004) [25090]; Forbes JRS, Evidence 
Law in Queensland (5th ed, 2004) [10.5]. 

1482
  McNicol SB, Law of Privilege (1992) 140; Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [10.6].  

See also Controlled Consultants Pty Ltd v Commissioner for Corporate Affairs (1985) 156 CLR 385, 392–3 
(Gibbs CJ, Mason and Dawson JJ). 

1483
  R v McLellan [1974] VR 773, 777 (Gowans, Nelson and Anderson JJ).  See also Sorby v Commonwealth 

(1983) 152 CLR 281, 292 (Gibbs CJ). 
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7.222 The privilege against self-incrimination applies in criminal and civil 
proceedings, including pre-trial proceedings such as discovery and 
interrogatories.1484  Like legal professional privilege, it is more than a mere rule 
of evidence being ‘deeply ingrained in the common law’.1485  It is ‘inherently 
capable of applying in non-judicial proceedings’.1486  However, the privilege is 
not constitutionally guaranteed and may be abrogated by statute.1487   

7.223 The existence of the penalty privilege in relation to court proceedings 
has been recently confirmed by the High Court.1488  The penalty privilege may 
be claimed in a civil proceeding, and is not confined to discovery and 
interrogatory procedures.1489  There is some uncertainty, however, as to 
whether the penalty privilege is available in non-judicial proceedings.1490 

7.224 In seeking the protection of the privilege, it is not enough for the 
witness merely to assert the privilege.1491  The court must decide whether the 
witness’s apprehension of self-incrimination is reasonable and bona fide.1492  
The risk of self-incrimination must be ‘real and appreciable’1493 and not fanciful 
or ‘so improbable that no reasonable man would suffer it to influence his 
conduct’.1494   

                                            
1484

  Heydon JD, Cross on Evidence (7th ed, 2004) [25075]. 
1485

  Sorby v Commonwealth (1983) 152 CLR 281, 309 (Mason, Wilson and Dawson JJ). 
1486

  Ibid.  See also McNicol SB, Law of Privilege (1992) 136, 140–51; Heydon JD, Cross on Evidence (7th ed, 
2004) [25085]. 

1487
  Sorby v Commonwealth (1983) 152 CLR 281, 298 (Gibbs CJ), 314 (Brennan J). 

1488
  Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 

CLR 543; Rich v Australian Securities and Investments Commission (2004) 209 ALR 271. 
1489

  Pyneboard Pty Ltd v Trade Practices Commission (1983) 152 CLR 328, 337 (Mason ACJ, Wilson and 
Dawson JJ). 

1490
  Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 

CLR 543, [31] (Gleeson CJ, Gaudron, Gummow and Hayne JJ).  Note that the Queensland Law Reform 
Commission recommended that, in the absence of an express legislative provision to the contrary, the penalty 
privilege should be available in non-judicial proceedings and investigations as well as in judicial proceedings: 
Queensland Law Reform Commission, Report, The Abrogation of the Privilege Against Self-incrimination 
(R 59, 2004) Recommendation 5-1. 

1491
  McNicol SB, Law of Privilege (1992) 174, citing R v Boyes (1861) 1 B & S 311; 121 ER 730. 

1492
  Jackson v Gamble [1983] 1 VR 552, 555–6 (Young CJ), applying R v Boyes (1861) 1 B & S 311; 121 ER 730 

and Re Reynolds (1882) 20 Ch D 294; Zappia v Registrar of the Supreme Court (SA) (2004) 90 SASR 193, 
[33] (Duggan J, with whom Doyle CJ and Anderson J agreed). 

1493
  Blunt v Park Lane Hotel Ltd [1942] 2 KB 253, 257; R v Bolton Magistrates’ Court [2005] 2 All ER 848, [25] 

(Kennedy LJ, with whom Royce J agreed). 
1494

  R v Boyes (1861) 1 B & S 311, 330; 121 ER 730, 738. 
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7.225 The privilege must be claimed ‘at the point at which the risk of actual 
incrimination arises’1495 and cannot be claimed as a blanket objection.1496  
Where a claim of privilege is upheld, the witness cannot be compelled to give 
the evidence.1497 

7.226 There is no strict requirement on the court to warn a witness when it 
appears that a claim of privilege may be appropriate, although this is often done 
in practice.1498 

Queensland 

7.227 The common law rules in relation to the privilege apply in 
Queensland.1499  As discussed above, section 10 of the Evidence Act 1977 
(Qld) confirms the common law privilege against self-incrimination in the context 
of the laws of evidence.1500   

7.228 The privilege is abrogated, in part, by section 15 of the Act, which 
provides that an accused who gives testimony in a criminal proceeding cannot 
refuse to answer a question on the ground that to do so would tend to prove the 
commission of the offence with which the accused is there charged.1501 

                                            
1495

  Warman International Ltd v Envirotech Australia Pty Ltd (1986) 67 ALR 253, 265 (Wilcox J): ‘The objection 
must be taken to the specific question, when its tendency may be considered.’ 

1496
  C v National Crime Authority (1987) 78 ALR 338, 343 (Northrop J); Spokes v Grosvenor & West End Railway 

Terminus Hotel Co Ltd [1897] 2 QB 124, 132–3. 
1497

  McNicol SB, Law of Privilege (1992) 181. 
1498

  Ibid 180; Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [10.23]. 
1499

  Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [10.1]. 
1500

  See para 7.12 of this Report.  Section 10 of the Evidence Act 1977 (Qld) provides: 

10 Privilege against self incrimination 
(1) Nothing in this Act shall render any person compellable to answer any question 

tending to criminate the person. 
(2) However, in a criminal proceeding where a person charged gives evidence, the 

person’s liability to answer any such question shall be governed by section 15. 
1501

  Note that this abrogation derives from the Criminal Evidence Act 1898 (UK) and has been enacted in most 
Australian states and territories: Heydon JD, Cross on Evidence (7th ed, 2004) [25165], [23140] note 55.  
Section 15 of the Evidence Act 1977 (Qld) provides: 

15 Questioning a person charged in a criminal proceeding 
(1) Where in a criminal proceeding a person charged gives evidence, the person 

shall not be entitled to refuse to answer a question or produce a document or 
thing on the ground that to do so would tend to prove the commission by the 
person of the offence with which the person is there charged. 



288 Chapter 7 

7.229 As noted above,1502 the privilege has also been removed in a number 
of other situations such as coronial inquests,1503 before a commission of 
inquiry,1504 and in the course of various non-judicial investigations.1505  In many 
instances where the privilege has been removed, provision is made to limit the 
use that can be made of the disclosed information (‘use immunity’) or of 
information directly or indirectly obtained as a result of the disclosure 
(‘derivative use immunity’) in other situations.1506 

7.230 The QLRC recently conducted a review of the abrogation of the 
privilege against self-incrimination.1507  In its Report, the QLRC made a number 
of recommendations, including that legislation of general application should be 
enacted to govern the circumstances in which the privilege may be 
abrogated.1508  It considered that an individual should be entitled to claim the 
privilege in the absence of a clear, express provision to the contrary.1509  It also 
considered that a ‘derivative use immunity’1510 should not be granted unless 
exceptional circumstances existed that justified the extent of its impact.1511   

Uniform Evidence Acts 

Application to witnesses generally 

7.231 Section 128 of the uniform Evidence Acts creates an entirely new 
regime for the operation of the privilege against self-incrimination.  The regime 
is based on the issuing of a certificate to the witness, with the effect that the 
evidence given, or evidence obtained as a direct or indirect result of the 
evidence given, cannot be used against the person in any proceeding. 

7.232 Under section 128(1), a witness may object to giving particular 
evidence on the ground that it may tend to prove that the witness: 

                                            
1502

  See para 7.13 of this Report. 
1503

  Coroners Act 2003 (Qld) s 39. 
1504

  Commissions of Inquiry Act 1950 (Qld) s 14(1A). 
1505

  For example, Fire and Rescue Service Act 1990 (Qld) s 58; Financial Administration and Audit Act 1977 (Qld) 
s 87. 

1506
  For a detailed discussion of the abrogation of the privilege against self-incrimination and self-exposure to a 

penalty, including immunities, see Queensland Law Reform Commission, Report, The Abrogation of the 
Privilege Against Self-incrimination (R 59, 2004). 

1507
  Queensland Law Reform Commission, Report, The Abrogation of the Privilege Against Self-incrimination 

(R 59, 2004). 
1508

  Ibid Appendix 3, Draft Bill. 
1509

  Ibid Recommendation 7-1. 
1510

  ‘Derivate use immunity’ is discussed at para 7.280 of this Report. 
1511

  Queensland Law Reform Commission, Report, The Abrogation of the Privilege Against Self-incrimination 
(R 59, 2004) Recommendation 9-3. 
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• has committed an offence against or arising under an Australian law or a 
law of a foreign country; or 

• is liable to a civil penalty. 

7.233 Upon objection, the court is required, under section 128(2), to 
determine if there are reasonable grounds for the objection.  If the court finds 
that there are reasonable grounds for the objection, the court is not to compel 
the witness to give the evidence, and must inform the witness that he or she 
does not need to give the evidence.  The court must also inform the witness 
that, if he or she gives the evidence, the court will give the witness a certificate 
under section 128 of the Act. 

7.234 However, under section 128(5), the court has the power to compel the 
witness to give certain self-incriminating evidence ‘in the interests of justice’.  
Section 128(5) provides: 

(5) If the court is satisfied that: 

(a) the evidence concerned may tend to prove that the witness has 
committed an offence against or arising under, or is liable to a 
civil penalty under, an Australian law; and   

(b) the evidence does not tend to prove that the witness has 
committed an offence against or arising under, or is liable to a 
civil penalty under, a law of a foreign country; and   

(c) the interests of justice require that the witness give the 
evidence;   

the court may require the witness to give the evidence. 

7.235 If the witness chooses to give the evidence under section 128(2) or is 
compelled to give the evidence under section 128(5), the court is required to 
give the witness a certificate.1512  Section 128(7) provides that, where a 
certificate has been given, evidence given by the witness and evidence of any 
information, document or thing obtained as a direct or indirect result of that 
evidence cannot be used against the witness in any Australian court 
proceeding.  As such, section 128 incorporates both a ‘use immunity’ and a 
‘derivative use immunity’.1513 

                                            
1512

  Uniform Evidence Acts s 128(3), (6). 
1513

  A ‘use immunity’ prevents the subsequent admission of evidence of the fact of a disclosure made under 
compulsion, or of the information disclosed, in a proceeding against the individual who was compelled to 
provide the information.  A ‘derivative use immunity’ prevents the use of material that has been compulsorily 
disclosed to ‘set in train a process which may lead to incrimination or may lead to the discovery of real 
evidence of an incriminating character’: Rank Film Distributors Ltd v Video Information Centre [1982] AC 380, 
443 (Lord Wilberforce). 



290 Chapter 7 

7.236 The certification process adopted by section 128 is said to represent a 
‘radical, but not unprecedented, departure from the common law’.1514  
Certificate-based regimes have been enacted, although later repealed, in 
Tasmania1515 and the Australian Capital Territory.1516 

7.237 In Western Australia, a certificate procedure currently operates.1517  
Once a witness refuses to give evidence and the court determines that, in the 
interests of justice, the witness should be compelled to give the evidence, a 
certificate is to be given to the witness.  Thereafter, the witness is no longer 
entitled to refuse to give evidence.1518   

7.238 In its original evidence inquiry, the ALRC recommended an ‘optional’ or 
‘voluntary’ certification procedure.1519  It considered that this approach ‘provided 
the best compromise between the need for a privilege and the need to make all 
relevant material available to the court’.1520  It stated that ‘to compel a witness to 
testify under certificate when the witness was unwilling was likely to result in 
evidence of limited value’.1521 

7.239 Section 128 of the uniform Evidence Acts differs from the ALRC’s 
original recommendation in that it sets out circumstances, in section 128(5), in 
which the witness may be compelled to give the self-incriminating evidence.1522 

Application to a defendant in a criminal proceeding 

7.240 Section 128(8) of the uniform Evidence Acts provides that section 128 
does not apply to evidence given by a defendant in a criminal proceeding that 
he or she did, or omitted to do, an act that is a fact in issue, or that he or she 
had a state of mind the existence of which is a fact in issue.  Accordingly, the 
process of certification that applies in respect of self-incriminatory evidence 
given by witnesses does not apply to evidence of this kind given by a defendant 
in a criminal proceeding. 

                                            
1514

  Heydon JD, Cross on Evidence (7th ed, 2004) [25175]. 
1515

  Evidence Act 1910 (Tas) s 101. 
1516

  Evidence Act 1971 (ACT) s 57. 
1517

  Evidence Act 1906 (WA) ss 11, 11A. 
1518

  Evidence Act 1906 (WA) s 11.  The Evidence Act 1910 (Tas) s 101 and Evidence Act 1971 (ACT) s 57 
operated in a similar way. 

1519
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 862; Australian 

Law Reform Commission, Report, Evidence (ALRC 38, 1987) para 215. 
1520

  Australian Law Reform Commission, Report, Evidence (ALRC 38, 1987) para 215. 
1521

  Ibid. 
1522

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.216.  Section 128(5) is set out at para 7.234 of this Report. 
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7.241 However, if a defendant in a criminal proceeding objects to giving 
particular evidence on the ground that the evidence may tend to prove that he 
or she committed an offence other than that with which he or she is charged, 
section 128(8) does not prevent section 128 from applying.  Accordingly, in this 
situation, the court will give the defendant a certificate if the defendant chooses 
to give the evidence or is required by the court to give the evidence. 

Issues for consideration 

7.242 In Chapter 11 of its Issues Paper, the ALRC posed a number of 
questions in relation to the operation of section 128.  In its Discussion Paper, it 
proposed a number of amendments to section 128 in relation to: 

• the process of certification; 

• the application of section 128 to pre-trial proceedings;  

• the application of section 128 to ancillary proceedings; and 

• the definition of ‘use in any proceeding in an Australian court’. 

7.243 Each of these issues will be considered in turn. 

7.244 Although it was not raised by the ALRC in its Issues Paper, 
consideration will also be given to the extent to which a defendant who gives 
evidence in a criminal proceeding may be compelled, under the uniform 
Evidence Acts, to give evidence that would tend to incriminate him or her in 
relation to the offence charged. 

Process of certification 

7.245 In its Issues Paper, the ALRC posed the following general question in 
relation to section 128 of the uniform Evidence Acts:1523 

Are any general concerns raised by the issuing of certificates under s 128 of the 
uniform Evidence Acts? 

7.246 The main concern raised by submissions to the ALRC in relation to 
section 128 was the process of certification.  The submissions referred to in the 
Discussion Paper were from judges and magistrates who expressed the 
concern that the process under section 128 is ‘cumbersome’,1524 ‘clumsy’,1525 

                                            
1523

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
11–12, post para 11.58. 

1524
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.219. 
1525

  Ibid para 13.220. 
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‘hard to explain to witnesses’1526 and ‘requires streamlining’.1527 

7.247 One submission, from a judge of the New South Wales Supreme Court, 
suggested that witnesses ‘tend to assume that they will be exempted from 
answering questions, rather than understanding that they will be required to 
give the evidence and then be issued with a certificate’.1528   

7.248 Other judges of the New South Wales District Court submitted that 
section 128 ‘serves a useful purpose’, but requires redrafting.1529 

7.249 Many of the submissions referred to in the Discussion Paper raised the 
concern that the necessity to invoke the process in relation to each question, 
rather than being able to grant a blanket certificate, is unclear and clumsy.1530   

The ALRC’s proposal 

7.250 The ALRC’s original ‘optional certification’ proposal was described by it 
at the time as a modification of the provisions then applying in the Australian 
Capital Territory.1531  The ALRC suggested in its Discussion Paper that section 
128 was modelled on those provisions. 

                                            
1526

  Ibid para 13.219. 
1527

  Ibid para 13.221. 
1528

  Ibid para 13.219. 
1529

  Ibid para 13.220. 
1530

  Judges of the New South Wales District Court submitted that the process should apply to the broader ‘subject 
matter’ of the evidence, rather than ‘particular evidence’.  New South Wales magistrates submitted that time 
restraints meant that the process should be streamlined.  Judges of the Family Court submitted that ‘the 
situation where a person must be asked the question, then object to it, is a charade’.  See Australian Law 
Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) para 13.220–
13.222. 

1531
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 861.  See also 

Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.223.  See also Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.12820]. 
Section 57 of the Evidence Act 1971 (ACT), omitted by Sexuality Discrimination Legislation Amendment Act 
2004 (ACT) s 2, Sch 2, Part 2.4, provided: 

57  Incriminating questions 
(1)  Subject to this Act and to any other law of the Territory, a person is not bound 

to answer a question or interrogatory in a proceeding if the answer to the 
question or interrogatory would incriminate, or would tend to incriminate, the 
person or his or her spouse or would tend to expose the person or his or her 
spouse to proceedings for an offence against a law in force in Australia. 

(2)  Where, in a proceeding, a person called as a witness or required to answer an 
interrogatory declines under subsection (1) to answer a question or 
interrogatory, the court may, if it is satisfied that, in the interests of justice, the 
person should be compelled to answer the question or interrogatory, inform the 
person— 
(a) that, if the person answers the question or interrogatory and all other 

questions or interrogatories that may be put to him or her, the court 
will give the person a certificate under this section; and 

(b) of the effect of such a certificate. 
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7.251 However, like the current Western Australian procedure,1532 the former 
Australian Capital Territory procedure allowed a single certificate to be issued in 
respect of all answers given by the witness. 

7.252 In its Discussion Paper, the ALRC made some suggestions as to how 
the requirement in section 128 that certificates be issued on a question-by-
question basis could be overcome. 

7.253 One suggestion was that the expression ‘particular evidence’, which is 
used in section 128(1) and (2), be defined to include ‘evidence both in response 
to questions and evidence on particular topics’.1533  Another suggestion was to 
provide, in section 128(1), that the section applies to a witness giving ‘any or 
some evidence which may tend to prove’ that the witness has committed an 
offence or is liable to a civil penalty.1534 

7.254 The ALRC also noted a suggestion made to it that section 128(5), 
which sets out the circumstances in which the court can compel the witness to 
give evidence, could be re-located so that it is nearer to section 128(2), which 
provides that the witness may object to giving the evidence.1535 

7.255 The ALRC appears to have accepted the criticism raised by 
submissions that the certification procedure under section 128 is unclear and 
cumbersome.  It made the following proposal and posed an additional question: 

Section 128 should be re-drafted to clarify the procedure by which a witness is 
able to object to giving evidence, may be compelled to give evidence and may 
be granted privilege in respect of self-incrimination in other proceedings.1536 

On what terms should s 128 be redrafted to clarify its procedure?1537 

                                                                                                                                
(3)  Where, in relation to a proceeding, a person has been informed by the court of 

the matters referred to in paragraphs (2) (a) and (b), that person is not 
thereafter entitled to refuse to answer a question or interrogatory put to him or 
her in that proceeding. 

(4)  Where, after being informed by the court of the matters referred to in 
paragraphs (2) (a) and (b), a person answers all questions and interrogatories 
put to him or her in the proceeding, the court shall give to the person a 
certificate that the person’s evidence in the proceeding was given under this 
section. 

(5)  Where a person is given a certificate under this section, a statement made by 
the person in answer to a question or interrogatory in the proceeding in which 
that certificate was given is not admissible in evidence against the person in 
criminal proceedings other than proceedings for an offence arising out of falsity 
of the statement. 

1532
  See para 7.237 of this Report. 

1533
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.225. 
1534

  Ibid. 
1535

  Ibid para 13.224. 
1536

  Ibid Proposal 13–9, post para 13.226. 
1537

  Ibid Question 13–2, post para 13.226. 
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The QLRC’s view 

7.256 As noted above, the common law privilege against self-incrimination 
and against self-exposure to a penalty is confirmed in Queensland in the 
context of the laws of evidence by section 10 of the Evidence Act 1977 (Qld).  
The common law rules in relation to the privilege apply in Queensland.1538   

7.257 At common law, the privilege must be claimed on a question-by-
question basis.  Where a claim of privilege is upheld, the witness cannot be 
compelled to give the evidence.1539  

7-16 As to the approach to the privilege against self-incrimination and 
self-exposure to a penalty, the QLRC: 

 (a) notes that section 128 of the uniform Evidence Acts is an 
entirely different regime from the common law, as it is 
applied in Queensland, in that it is based on the issuing of a 
certificate; 

 (b) notes that, in its Report on The Abrogation of the Privilege 
Against Self-incrimination, the QLRC recommended that: 

 (i) the privilege should not be abrogated unless the 
abrogation is justified and appropriate; and 

 (ii) where the privilege is abrogated, a derivative use 
immunity should not be granted unless exceptional 
circumstances existed that justified the extent of its 
impact; and 

 (c) considers that section 128 of the uniform Evidence Acts 
would require rigorous examination if Queensland were to 
consider adopting the uniform Evidence Acts, particularly to 
determine whether:  

 (i) the abrogation of the privilege is justified and 
appropriate in accordance with the guidelines set out 
in the QLRC’s Report on The Abrogation of the 
Privilege Against Self-incrimination; and 

 (ii) there are exceptional circumstances justifying the 
derivative use immunity granted by section 128(7)(b); 

                                            
1538

  See para 7.227 of this Report. 
1539

  See para 7.225 of this Report. 
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 (d) considers that section 128 is inconsistent with 
recommendations contained in the QLRC’s Report on The 
Abrogation of the Privilege Against Self-incrimination in that 
it does not provide that the witness may waive the immunity 
that is conferred in respect of the evidence given; and 

 (e) suggests that, if Queensland were to consider adopting the 
uniform Evidence Acts generally, consideration should be 
given to adoption of the uniform Evidence Acts without 
adopting the provisions dealing with the privilege against 
self-incrimination. 

Application to pre-trial proceedings 

7.258 As discussed above, one of the main concerns raised by the ALRC is 
the fact that the uniform Evidence Acts’ privilege provisions do not apply to pre-
trial proceedings or other situations in which documents can be compulsorily 
disclosed.1540  It has made a number of proposals to extend the application of 
the privilege provisions of the uniform Evidence Acts to pre-trial discovery and 
to the production of documents in response to a subpoena and in non-curial 
contexts such as search warrants and notices to produce documents.1541  This 
raises the issue of whether section 128 of the uniform Evidence Acts should 
apply in pre-trial proceedings. 

The ALRC’s view 

7.259 In its Discussion Paper, the ALRC considered that the ‘policy aim’ of 
section 128 ‘is premised on the desirability of encouraging witnesses to 
testify’.1542  It concluded that, because section 128 deals with witnesses and 
testimonial evidence, it should not apply to pre-trial proceedings.1543  It noted 
that the ‘common law rules regarding the privilege against self-incrimination will 
continue to apply in pre-trial and non-curial matters’.1544 

                                            
1540

  See para 7.44–7.45, 7.214 of this Report. 
1541

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
Proposal 13–1, post para 13.49; Proposal 13–8, post para 13.212. 

1542
  Ibid para 13.227. 

1543
  Ibid. 

1544
  Ibid. 



296 Chapter 7 

The QLRC’s view 

7-17 As to the privilege against self-incrimination and self-exposure to a 
penalty, the QLRC: 

 (a) notes that, in Queensland, the common law rules apply both 
at trial and in pre-trial proceedings, as well as in non-curial 
contexts;1545 

 (b) notes that section 128 of the uniform Evidence Acts is an 
entirely different regime from the common law, as it is 
applied in Queensland, in that it is based on the issuing of a 
certificate; and 

 (c) considers that the issue would require further review if 
Queensland were to consider adopting the uniform Evidence 
Acts. 

Application to ancillary proceedings 

7.260 In its Issues Paper, the ALRC posed the following question:1546 

Are there concerns raised by the application of s 128 to ancillary proceedings 
for the compulsory disclosure of information in civil matters?  Should these 
concerns be addressed through amendment of the uniform Evidence Acts or by 
other means? 

7.261 In its Discussion Paper, the ALRC raised, as a particular concern, the 
application of section 128 in the context of proceedings for ‘Anton Piller’ 
orders1547 and ‘Mareva’ injunctions1548 in which an affidavit of assets is required 
to be given.1549 

7.262 In such a case, the court may order the person against whom the order 
is sought to attend court to give oral testimony as to his or her assets.1550  The 
                                            
1545

  See, however, para 7.223 of this Report as to the doubt about the application of the penalty privilege in non-
curial contexts. 

1546
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 

11–13, post para 11.64. 
1547

  If destruction or concealment of evidence is likely to occur, a party may apply ex parte for an ‘Anton Piller’ 
order, which is akin to a civil search warrant: Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [Q.11], 
citing Anton Piller KG v Manufacturing Processes Ltd [1976] 1 Ch 55. 

1548
  A ‘Mareva Injunction’ can be ordered, ex parte, to prevent a party from dissipating assets or taking assets out 

of the jurisdiction before judgment: Mareva Compania Naviera SA v International Bulkcarriers SA The Mareva 
[1980] 1 All ER 213; Jackson v Sterling Industries Ltd (1987) 162 CLR 612. 

1549
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.228. 
1550

  Ibid. 
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ALRC stated that the oral examination usually follows the preparation of an 
affidavit of assets.1551  The ALRC considered the issue of whether section 128 
would apply to such affidavit evidence.1552 

7.263 In Bax Global (Australia) Pty Ltd v Evans,1553 Austin J set out the 
procedure adopted by the Equity Division of the Supreme Court of New South 
Wales in applying section 128 to such affidavits.1554  Under that procedure, the 
court orders the disclosure affidavit to be prepared and delivered to the judge’s 
associate in a sealed envelope.  A hearing is then held at which the judge 
inspects the affidavit and determines the validity of the person’s objection to 
disclosure.  If the objection is upheld, the affidavit is returned to the person for 
destruction.  However, if the objection fails, the affidavit is read and a certificate 
is attached to it. 

7.264 It has been suggested that this procedure may be an improper 
infringement of the common law privilege against self-incrimination.  At common 
law, the privilege is available as an answer to procedures of civil discovery such 
as answers to interrogatories, discovery and inspection of documents, 
production of documents by subpoena and Anton Piller orders.1555  The 
privilege also extends ‘beyond answers which directly criminate the witness to 
those answers which indirectly criminate by setting in train a process of inquiries 
which leads to the discovery of other incriminating evidence’.1556 

7.265 Prior to the decision in Bax,1557 the High Court held, in Reid v 
Howard,1558 that the common law privilege can be abrogated only by statute 

                                            
1551

  Ibid. 
1552

  Ibid. 
1553

  (1999) 47 NSWLR 538. 
1554

  Ibid [41]–[46], quoted in Australian Law Reform Commission, Discussion Paper, Review of the Uniform 
Evidence Acts (DP 69, 2005) para 13.229: 

The Court initiates the disclosure procedure by making an order that a disclosure affidavit 
be prepared and delivered to the judge’s associate in a sealed envelope, together with 
directions that the affidavit not be filed or served on any other party, and that the further 
hearing be notified to the Director of Public Prosecutions.  At that hearing the judge 
opens the envelope and inspects the affidavit.  Any affidavit or oral evidence to support 
the witness’ objection is then adduced, and submissions are heard as to whether for the 
purposes of s 128(2) there are reasonable grounds for the objection, even though at that 
stage the plaintiff’s counsel has not had access to the affidavit which is the subject of the 
objection.  The judge then rules on that question …  Once the affidavit has been read, the 
s 128 certificate is given and attached to it. 
If the witness elects not to give the evidence, then the Court hears any further 
submissions as to whether it should require the witness to give the evidence under 
s 128(5), and makes a determination accordingly.  If the Court decides to require the 
witness to give the evidence, then it follows the procedure for the reading of the affidavit 
as outlined above.  If the Court decides not to require the witness to give the evidence, 
the judge directs that all copies of the affidavit be returned to the witness’ legal 
representative and authorises their destruction. 

1555
  McNicol SB, Law of Privilege (1992) 140–1. 

1556
  Ibid 213, citing R v Boyes (1861) 1 B & S 311, 330; 121 ER 730, 738. 

1557
  Bax Global (Australia) Pty Ltd v Evans (1999) 47 NSWLR 538. 
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and that it is not susceptible to being overridden by the courts in the absence of 
statutory authority:1559   

… it is inimical to the administration of justice for a civil court to compel self-
incriminatory disclosures, while fashioning orders to prevent the use of the 
information thus obtained in a court vested with criminal jurisdiction with respect 
to matters disclosed.  Nor is justice served by the ad hoc modification or 
abrogation of a right of general application, particularly not one as fundamental 
and as important as the privilege against self-incrimination. 

7.266 In Vasil v National Australia Bank,1560 the New South Wales Court of 
Appeal held, applying Reid v Howard, that an order for disclosure in aid of a 
Mareva injunction that is inconsistent with the privilege against self-incrimination 
should not be made.1561  Where the privilege will be infringed by compliance 
with such an order, the party against whom it was made is entitled to have the 
order set aside.1562 

7.267 More recently, the New South Wales Court of Appeal held in Ross v 
Internet Wines Pty Ltd1563 that the procedure set out in Bax should not be 
followed:1564 

it is impermissible for the court to substitute for a person's fundamental 
common law right the statutory balance of rights, supplemented by court-
devised additional protection by way of artificially making the disclosing party a 
witness, closure of the Court, limitations on who can see the disclosure 
affidavit, or if privilege is upheld and no certificate is granted return of the 
affidavit to its maker; all not pursuant to statute but by the court devising a 
procedure intended to inhibit the direct or derivative use against the person of 
information tending to incriminate. 

7.268 Other decisions have also questioned the correctness of the Bax 
procedure.1565  In Pathways Employment Services Pty Ltd v West,1566 
Campbell J made the following statement:1567 

It is only by the active involvement of the Court, in setting a time and place for a 
special hearing which otherwise would never occur, that the first defendant 
would become a witness.  I am not persuaded that these are circumstances 

                                                                                                                                
1558

  (1995) 184 CLR 1. 
1559

  Ibid 8 (Deane J), 17 (Toohey, Gaudron, McHugh and Gummow JJ). 
1560

  (1999) 46 NSWLR 207. 
1561

  Ibid 222–3 (Fitzgerald JA, Stein JA agreeing). 
1562

  Ibid 213.  See also Griffin v Sogelease Australia Ltd (2003) 57 NSWLR 257. 
1563

  (2004) 60 NSWLR 436. 
1564

  Ibid [104] (Giles JA, with whom Spigelman CJ and McColl JA agreed). 
1565

  ASIC v Michalik (2004) 211 ALR 285; Pathways Employment Services Pty Ltd v West (2004) 212 ALR 140; 
Griffin v Sogelease Australia Ltd (2003) 57 NSWLR 257, 269 (Tobias JA). 

1566
  (2004) 212 ALR 140. 

1567
  Ibid [40]. 
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within the scope of the circumstances for which parliament intended s 128 of 
the Evidence Act to provide an exception to the privilege against self-
incrimination. 

7.269 In a more recent case, Campbell J ordered that the defendant, against 
whom a Mareva order had been made, make disclosure of his assets ‘to the 
extent, and only to the extent, that such disclosure does not impinge upon any 
claim for privilege which he may make’.1568  On the terms of the order, the 
defendant was required to file and serve an affidavit setting out his claim to the 
privilege, if any, within seven days.  If the claim to privilege was upheld, the 
information did not need to be disclosed.1569 

The ALRC’s proposal 

7.270 In its Discussion Paper, the ALRC noted a submission from a 
committee of the Council of Chief Justices of Australia and New Zealand, which 
is currently investigating the question of harmonisation of court rules, practice 
notes and forms in relation to Mareva injunctions and Anton Piller orders.1570  
The Committee submitted that the uniform Evidence Acts be amended to 
abrogate the privilege so that a disclosure order must be obeyed.1571 

7.271 The ALRC considered that a general abrogation of the privilege in civil 
proceedings is unwarranted.1572 

7.272 The ALRC concluded that a limited abrogation of the privilege in 
respect of specific types of orders is preferable.  The approach proposed by the 
ALRC is that the evidence will be compulsorily disclosed, but a use and 
derivative use immunity will be granted to prevent the compelled evidence from 
being used against the person in other proceedings.1573 

7.273 It is noted that the ALRC’s proposed approach does not involve the 
granting of a certificate in respect of the compelled evidence.1574 

7.274 The ALRC proposed:1575 

                                            
1568

  Macquarie Bank v Riley Street Nominees [2005] NSWSC 162, [12] (Campbell J). 
1569

  Ibid [21]. 
1570

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.234. 

1571
  Ibid. 

1572
  Ibid para 13.237. 

1573
  Ibid. 

1574
  Compare with uniform Evidence Acts s 128(5).  See note 1522 of this Report. 

1575
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

Proposal 13–10, post para 13.237. 
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Section 128A should be inserted in the uniform Evidence Acts to apply in 
respect of orders made in a civil proceeding requiring an individual to disclose 
assets or other information (or to attend court to testify regarding assets or 
other information) or to permit premises to be searched. 

7.275 The ALRC included a draft of proposed section 128A in its Discussion 
Paper.1576 

7.276 The proposed section 128A(3) provides that information disclosed by 
the person and information or a document or thing obtained as a direct or 
indirect result of the disclosure by the person cannot be used against the 
person in any proceeding in an Australian court.  As such, the ALRC’s proposed 
provision incorporates both a ‘use immunity’ and a ‘derivative use immunity’.1577 

The QLRC’s view 

7.277 In Queensland, the common law rules relating to the privilege against 
self-incrimination and self-exposure to a penalty are available in answer to pre-

                                            
1576

  Ibid Appendix 1, 559.  Proposed s 128A(1)–(3) provides: 

128A Privilege in respect of self-incrimination in relation to certain orders etc 
(1) In this section: 

asset means property of any kind, including a chattel and a financial asset. 
court order means an order made by [a federal court or an ACT court] [a 
[name of State] court] in a civil proceeding requiring a person (including a party 
to the proceeding) to do 1 or more of the following: 
(a) to disclose information about assets or documents; 
(b) to permit premises to be searched; 
(c) to permit inspection, copying or recording of assets or documents 

(whether of the person or another person); 
(d) to secure, or to deliver up or permit removal of, assets or documents. 
It does not matter who owns the assets or documents. 
relevant person means a person to whom a court order is directed. 

(2) A relevant person is not excused from complying with a court order on the 
ground that compliance with it may tend to prove that the person: 
(a) has committed an offence against or arising under an Australian law 

or a law of a foreign country; or 
(b) is liable to a civil penalty. 

(3) In any proceeding in [an Australian court] [a [name of State] court] to which the 
relevant person is a party: 
(a) evidence of information disclosed by the relevant person in 

compliance with a court order; and 
(b) evidence or any document or thing found in the course of a search of 

premises under a court order; and 
(c) evidence of any information, document or thing obtained as a direct 

or indirect consequence of the person having given that information 
or as a consequence of such a search; 

cannot be used against the relevant person if the court finds that the evidence 
tends to prove that the relevant person: 
(d) has committed an offence against or arising under an Australian law 

or a law of a foreign country; or 
(e) is liable to a civil penalty. 

1577
  ‘Use immunity’ and ‘derivative use immunity’ are explained at note 1513 of this Report. 
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trial civil discovery procedures, including Anton Piller orders and Mareva 
injunctions.1578  

7.278 As noted above,1579 the QLRC recently made a number of 
recommendations in relation to the abrogation of the privilege against self-
incrimination.1580  It considered that an individual should be entitled to claim the 
privilege in the absence of a clear, express provision to the contrary.1581   

7.279 The QLRC considered that the privilege should not be abrogated 
unless the abrogation is justified on either of the following bases:1582 

• the importance of the public interest sought to be protected or advanced 
by the abrogation of the privilege, and the extent to which information 
obtained as a result of the abrogation could reasonably be expected to 
benefit the relevant public interest; or 

• whether the information relates to the conduct of an activity regulated 
under an Act, in which the individual is or was authorised to participate. 

7.280 Where abrogation is justified, the QLRC considered that an immunity 
against the use of the compelled information should be provided to compensate 
for the loss of that right and its concomitant protection.1583  However, it 
concluded that a derivative use immunity, because of its capacity to effectively 
quarantine from use additional material that proves the guilt of an individual who 
has provided self-incriminating information, should not be granted unless there 
are exceptional circumstances that justify the extent of its impact.1584   

7-18 As to the availability of the privilege against self-incrimination and 
self-exposure to a penalty in respect of pre-trial civil discovery 
procedures, such as disclosure orders made ancillary to Anton 
Piller orders and Mareva injunctions, the QLRC: 

 (a) notes that, at common law, as it is applied in Queensland, the 
privilege is available in respect of pre-trial civil discovery 
procedures;  

                                            
1578

  See para 7.264 of this Report. 
1579

  See para 7.230 of this Report. 
1580

  Queensland Law Reform Commission, Report, The Abrogation of the Privilege Against Self-incrimination 
(R 59, 2004). 

1581
  Ibid Recommendation 7-1. 

1582
  Ibid Recommendation 6-2. 

1583
  Ibid para 9.81. 

1584
  Ibid para 9.89, Recommendation 9-3. 
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 (b) notes that the proposed section 128A of the uniform 
Evidence Acts is a departure from the position at common 
law, as it is applied in Queensland; 

 (c) notes that, in its recent Report on The Abrogation of the 
Privilege Against Self-incrimination, the QLRC recommended 
that: 

 (i) the privilege should not be abrogated unless the 
abrogation is justified and appropriate; and 

 (ii) where the privilege is abrogated, a derivative use 
immunity should not be granted unless exceptional 
circumstances existed that justified the extent of its 
impact; 

 (d) considers that proposed section 128A of the uniform 
Evidence Acts would require rigorous examination if 
Queensland were to consider adopting the uniform Evidence 
Acts, particularly to determine whether:  

 (i) the abrogation of the privilege in proposed section 
128A is justified and appropriate in accordance with 
the guidelines set out in the QLRC’s Report on The 
Abrogation of the Privilege Against Self-incrimination; 
and 

 (ii) there are exceptional circumstances justifying the 
derivative use immunity granted by proposed section 
128A(3); 

 (e) considers that proposed section 128A is inconsistent with 
recommendations contained in the QLRC’s Report on The 
Abrogation of the Privilege Against Self-incrimination in that 
it does not provide that the witness may waive the immunity 
that is conferred in respect of the evidence given; and 
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 (f) suggests that, if Queensland were to consider adopting the 
uniform Evidence Acts generally, consideration should be 
given to adoption of the uniform Evidence Acts without 
adopting the provisions dealing with the privilege against 
self-incrimination. 

Meaning of ‘use in any proceeding in an Australian court’ 

7.281 In its Issues Paper, the ALRC posed the following question in relation 
to section 128(7) of the uniform Evidence Acts:1585 

Are there any concerns about the definition of ‘any proceeding in an Australian 
court’ under s 128 of the uniform Evidence Acts? 

7.282 Section 128(7) of the Evidence Act 1995 (Cth) provides: 

128 Privilege in respect of self-incrimination in other proceedings 

… 

(7) In any proceeding in an Australian court:  

(a) evidence given by a person in respect of which a certificate 
under this section has been given; and  

(b) evidence of any information, document or thing obtained as a 
direct or indirect consequence of the person having given 
evidence;  

cannot be used against the person.  However, this does not apply to a 
criminal proceeding in respect of the falsity of the evidence.  

7.283 ‘Proceeding’ is not defined in the uniform Evidence Acts.  However, 
‘Australian court’ is defined widely to mean:1586 

• the High Court; or  

• a court exercising federal jurisdiction; or  

• a court of a State or Territory; or  

• a judge, justice or arbitrator under an Australian law; or  

                                            
1585

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
11–14, post para 11.69. 

1586
  Evidence Act 1995 (Cth) s 3(1), Dictionary, Part 1. 
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• a person or body authorised by an Australian law, or by consent of 
parties, to hear, receive and examine evidence; or  

• a person or body that, in exercising a function under an Australian law, is 
required to apply the laws of evidence. 

7.284 Odgers argues that both terms should be given a liberal 
interpretation.1587  He notes:1588 

In interpreting the provision, it should be noted that the general principle that 
the ingrained nature of the protection against self-incrimination requires a strict 
construction of provisions said expressly to remove that protection, also 
requires that a liberal interpretation be given to the protective provisions in a 
statute purporting to protect a person from the consequences of the abrogation 
of the protections against self-incrimination.  [notes omitted] 

7.285 In its Discussion Paper, the ALRC considered two concerns raised by 
the meaning of ‘use in any proceeding in an Australian court’ in section 128(7). 

7.286 First, it noted that the scope of section 128(7) of the Evidence Act 1995 
(NSW) is narrower than in the Commonwealth legislation.  Section 128(7) of the 
Evidence Act 1995 (NSW) refers to proceedings of a ‘NSW court’.  This is 
defined narrowly to include the Supreme Court, or a person or body required to 
apply the laws of evidence.  Unlike the Commonwealth legislation, section 
128(7) of the New South Wales legislation does not apply to a person or body 
who is simply authorised to hear, receive and examine evidence. 

7.287 A second concern is whether section 128(7) would apply to a re-trial.  
This question was recently raised in R v Cornwell.1589  In that case, a section 
128 certificate had been granted to the accused in respect of answers that may 
have incriminated him in relation to other possible charges.  A verdict could not 
be reached at the trial.  At the re-trial, Judge Blackmore ruled that, for the 
purposes of section 128(7), the re-trial was a different proceeding and that the 
certificate would apply.  Consequently, the Crown would be prevented from 
tendering evidence given by the accused in the original trial where that 
evidence fell within the ambit of the certificate. 

7.288 A subsequent application before the original trial judge was made to 
settle the terms of the section 128 certificate.  Although the correctness of 
Judge Blackmore’s ruling was not in issue, the question whether a re-trial could 
properly be considered to be a ‘proceeding’ for the purpose of a section 128 
certificate was considered.  Howie J stated:1590 

                                            
1587

  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.13100]. 
1588

  Ibid [1.3.12820], citing Hartmann v Commissioner of Police (1997) 91 A Crim R 141, 147 (Cole JA). 
1589

  [2004] NSWSC 45. 
1590

  Ibid [11]. 
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I find it difficult to see any justifiable policy which would permit an accused to 
give evidence in a trial on the basis that some or all of it could not be used 
against him in any subsequent proceeding for the same offence.  There are 
many situations in which a retrial can occur other than because of a jury 
disagreement.  It is, to my mind at least and generally speaking, an affront to 
the administration of criminal justice that the evidence given by an accused at a 
trial of a serious criminal offence could not be used by the Crown at a 
subsequent trial of the same offence either as evidence in the Crown case or by 
way of cross-examination of the accused if he or she gave evidence on that 
occasion.  Yet that would be the result of the issuing of the certificate issued by 
me if the further trial is caught by s 128(7).  I do not believe that could have 
been the intention of the Law Reform Commission or the legislature in giving 
effect to the Commission’s recommendations. 

7.289 Howie J doubted that the meaning of ‘proceeding’ in section 128(7) 
could include a re-trial and considered that, if it did, the section should be 
amended to provide otherwise.1591 

7.290 The statement of Howie J in R v Cornwell has not be considered in any 
subsequent cases. 

The ALRC’s proposal 

7.291 The ALRC considered that the current definition of a ‘NSW court’ in the 
Evidence Act 1995 (NSW) ‘unduly limits’ the application of a section 128 
certificate.1592  It considered that the scope of the protection offered by a 
certificate should be the same under both the Commonwealth and New South 
Wales legislation.1593  It proposed:1594 

The definition of a ‘NSW court’ in the Dictionary of the Evidence Act 1995 
(NSW) should be amended to include ‘any person or body authorised by a New 
South Wales law, or by consent of the parties, to hear, receive and examine 
evidence’. 

7.292 The ALRC also noted that there was general support for the view that a 
‘proceeding’ for which a certificate may be used under section 128 should not 
include a re-trial for the same offence.1595  It considered the analysis in R v 
Cornwell ‘persuasive’,1596 and concluded that section 128 should be clarified to 
reflect this provision:1597 
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  Ibid [18]. 
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  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.248. 
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  Ibid. 

1594
  Ibid Proposal 13–12, post para 13.248. 
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  Ibid para 13.247. 
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  Ibid. 

1597
  Ibid Proposal 13–11, post para 13.248. 
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Section 128(7) of the uniform Evidence Acts should be amended to clarify that 
a ‘proceeding’ under that section does not include a re-trial for the same 
offence or an offence arising out of the same circumstances. 

7.293 The ALRC included a draft provision to this effect in its Discussion 
Paper:1598 

128 Privilege in respect of self-incrimination in other proceedings  

… 

(7A) If a defendant in a criminal proceeding for an offence is given a 
certificate under this section, subsection (7) does not apply in a 
proceeding that is a retrial of the defendant for the offence or a 
prosecution of the defendant for an offence arising out of the same, or 
substantially the same, circumstances as the first-mentioned offence. 

The QLRC’s view 

7-19 As to the approach to the privilege against self-incrimination and 
self-exposure to a penalty, the QLRC: 

 (a) notes that section 128 of the uniform Evidence Acts is an 
entirely different regime from the common law, as it is 
applied in Queensland, in that it is based on the issuing of a 
certificate; 

 (b) notes that the ALRC’s proposal to amend section 128 by 
adding a new subsection (7A), which is to provide that 
subsection (7) does not apply to a retrial for the same 
offence, is specific to the certificate procedure under section 
128 of the uniform Evidence Acts;1599 and 

 (c) considers that the issue would require further review if 
Queensland were to consider adopting the uniform Evidence 
Acts. 

                                            
1598

  Ibid Appendix 1, 558. 
1599

  A simpler alternative might be to amend the introductory words to section 128(7), so that it reads: ‘In any 
proceeding in an Australian court, other than the proceeding in which the certificate is given or a retrial of that 
proceeding’ and add a definition of ‘retrial’. 
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The extent to which a defendant in a criminal proceeding may be compelled 
to give self-incriminatory evidence 

7.294 In Cross on Evidence, it is explained how, if a defendant in a criminal 
proceeding could claim the privilege against self-incrimination, the defendant 
would be unduly favoured:1600 

by being able to give the [defendant’s] version of the circumstances of the 
offence charged without the risk of being subject to cross-examination as to 
those matters by claiming the privilege against self-incrimination on the ground 
that an answer to a question might show that the [defendant] had committed the 
crime under investigation. 

7.295 It is noted that, to avoid this danger, all jurisdictions have legislative 
provisions under which a defendant ‘may be asked any question in cross-
examination notwithstanding that it would tend to incriminate the [defendant] as 
to the offence charged’.1601  Section 128(8) of the uniform Evidence Acts is cited 
as one of the provisions having this effect, as is section 15(1) of the Evidence 
Act 1977 (Qld).1602 

7.296 Section 128(8) of the uniform Evidence Acts provides: 

(8) In a criminal proceeding, this section does not apply in relation to the 
giving of evidence by a defendant, being evidence that the defendant: 

(a) did an act the doing of which is a fact in issue; or 

(b) had a state of mind the existence of which is a fact in issue. 

7.297 As noted previously, the effect of section 128(8) is that section 128, 
and therefore the certification process that applies under the section, does not 
apply to evidence given by a defendant that is relevant to the proof of the 
commission of the offence with which the defendant is charged. 

7.298 However, it is not apparent how the uniform Evidence Acts abrogate 
the privilege against self-incrimination in order to compel the giving of evidence 
that may tend to prove the commission of the offence with which a defendant is 
charged. 

7.299 Section 128(8) does not expressly abrogate the privilege against self-
incrimination.  In the absence of express words of abrogation, the abrogation of 
the privilege will depend on whether the provision in question sufficiently 
demonstrates the relevant intention by ‘necessary implication’.1603  The 

                                            
1600

  Heydon JD, Cross on Evidence (7th ed, 2004) [23140]. 
1601

  Ibid. 
1602

  Ibid note 55. 
1603

  Sorby v The Commonwealth of Australia (1983) 152 CLR 281, 309 (Mason, Wilson and Dawson JJ). 
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expression ‘necessary implication’ has been said to import ‘a high degree of 
certainty as to legislative intention’.1604 

7.300 In contrast, there is no doubt under the Queensland legislative 
provision that the privilege against self-incrimination is abrogated in this 
situation.  Section 15(1) of the Evidence Act 1977 (Qld) provides: 

15 Questioning a person charged in a criminal proceeding 

(1) Where in a criminal proceeding a person charged gives evidence, the 
person shall not be entitled to refuse to answer a question or produce a 
document or thing on the ground that to do so would tend to prove the 
commission by the person of the offence with which the person is there 
charged. 

The QLRC’s view 

7.301 As explained above, it is not entirely clear that section 128 of the 
uniform Evidence Acts abrogates the privilege against self-incrimination in 
respect of evidence, given by a defendant in a criminal proceeding, that tends to 
prove the commission of the offence with which the defendant is charged.  In 
the QLRC’s view, it is undesirable that, if section 128 does not abrogate the 
privilege against self-incrimination in this situation, the privilege against self-
incrimination may still apply.  The uniform Evidence Acts should expressly 
abrogate the privilege against self-incrimination in this situation. 

7-20 The QLRC is of the view that section 128 of the uniform Evidence 
Acts should be amended to provide expressly that, where a 
defendant gives evidence in a criminal proceeding, the defendant is 
not entitled to refuse to answer a question or produce a document 
or thing on the ground that to do so would tend to prove that the 
defendant: 

 (a) did an act the doing of which is a fact in issue;1605 or 

 (b) had a state of mind the existence of which is a fact in issue. 

                                            
1604

  Hamilton v Oades (1989) 166 CLR 486, 495 (Mason CJ). 
1605

  Note that s 128(9) of the uniform Evidence Acts provides that a reference in the section to doing an act 
includes a reference to failing to act. 
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EVIDENCE EXCLUDED IN THE PUBLIC INTEREST 

Common law 

7.302 As noted above,1606 the common law recognises a rule excluding 
evidence about state matters.  This is referred to as the public interest immunity 
rule.  The public interest immunity rule is that ‘[r]elevant evidence must be 
excluded from a court or other body having the power to coerce the giving of 
evidence if its disclosure would be prejudicial or injurious to public or state 
interest’.1607 

7.303 The rule applies not just to the adducing of evidence at trial, but also in 
respect of pre-trial proceedings such as discovery and interrogatories and 
seizure of documents pursuant to search warrants1608 and applies to both 
documentary and real evidence.1609  

7.304 Unlike a privilege, however, a claim of public interest immunity can be 
made by the State, a non-governmental party to proceedings or by the court on 
its own motion.1610 

7.305 In dealing with a claim of public interest immunity, the court is to 
balance the public interest in the need for the due administration of justice 
against the alleged injury to the public interest in production and disclosure.1611 

Uniform Evidence Acts 

7.306 In its earlier reports, the ALRC expressed no serious concerns about 
the common law approach to public interest immunity.1612  It recommended that 
the courts’ role in raising public interest immunity as a matter to be considered 
should be maintained.1613   

7.307 The ALRC did, however, consider that the common law test was 
expressed too generally in terms of requiring the court to consider the 
competing public interests at a general level.  It recommended that the test 
provide more specifically that the court is to balance ‘the nature of the injury 
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  See para 7.7 of this Report. 
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  McNicol SB, Law of Privilege (1992) 375.  See Sankey v Whitlam (1978) 142 CLR 1. 
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  Heydon JD, Cross on Evidence (7th ed, 2004) [27035]. 
1609

  Ibid [27040]. 
1610

  McNicol SB, Law of Privilege (1992) 374–5, citing Sankey v Whitlam (1978) 142 CLR 1, 58 (Stephen J). 
1611

  Ibid 391, citing Sankey v Whitlam (1978) 142 CLR 1. 
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  See Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 863–864; 
Australian Law Reform Commission, Report, Evidence (ALRC 38, 1987) para 220–221. 

1613
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 865–866; 

Australian Law Reform Commission, Report, Evidence (ALRC 38, 1987) para 221. 
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which the nation or the public service would be likely to suffer, and the 
evidentiary value and importance of the documents in the particular 
litigation’.1614  The ALRC also recommended that specific guidance be given to 
the court in undertaking that balancing exercise.1615 

7.308 Claims of public interest immunity are dealt with under section 130 of 
the uniform Evidence Acts.  Section 130 provides: 

130 Exclusion of evidence of matters of state   

(1) If the public interest in admitting into evidence information or a 
document that relates to matters of state is outweighed by the public 
interest in preserving secrecy or confidentiality in relation to the 
information or document, the court may direct that the information or 
document not be adduced as evidence. 

(2) The court may give such a direction either on its own initiative or on the 
application of any person (whether or not the person is a party). 

(3) In deciding whether to give such a direction, the court may inform itself 
in any way it thinks fit. 

(4) Without limiting the circumstances in which information or a document 
may be taken for the purposes of subsection (1) to relate to matters of 
state, the information or document is taken for the purposes of that 
subsection to relate to matters of state if adducing it as evidence would: 

(a) prejudice the security, defence or international relations of 
Australia; or   

(b) damage relations between the Commonwealth and a State or 
between 2 or more States; or   

(c) prejudice the prevention, investigation or prosecution of an 
offence; or   

(d) prejudice the prevention or investigation of, or the conduct of 
proceedings for recovery of civil penalties brought with respect 
to, other contraventions of the law; or   

(e) disclose, or enable a person to ascertain, the existence or 
identity of a confidential source of information relating to the 
enforcement or administration of a law of the Commonwealth 
or a State; or   

(f) prejudice the proper functioning of the government of the 
Commonwealth or a State. 

                                            
1614

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 866, adopting the 
formulation expressed in Alister v The Queen (1984) 154 CLR 404. 

1615
  Ibid. 
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(5) Without limiting the matters that the court may take into account for the 
purposes of subsection (1), it is to take into account the following 
matters: 

(a) the importance of the information or the document in the 
proceeding;   

(b) if the proceeding is a criminal proceeding—whether the party 
seeking to adduce evidence of the information or document is a 
defendant or the prosecutor;   

(c) the nature of the offence, cause of action or defence to which 
the information or document relates, and the nature of the 
subject matter of the proceeding;   

(d) the likely effect of adducing evidence of the information or 
document, and the means available to limit its publication;   

(e) whether the substance of the information or document has 
already been published;   

(f) if the proceeding is a criminal proceeding and the party seeking 
to adduce evidence of the information or document is a 
defendant—whether the direction is to be made subject to the 
condition that the prosecution be stayed. 

(6) A reference in this section to a State includes a reference to a Territory. 

7.309 The ALRC recently examined the operation of section 130 in the 
context of the protection of classified and security sensitive information in court 
proceedings, concluding that section 130 worked effectively.1616 

7.310 In its Issues Paper, the ALRC posed the following question in relation 
to section 130:1617 

Are concerns raised by the operation of s 130 of the uniform Evidence Acts?  
Should these concerns be addressed through amendment to the uniform 
Evidence Acts and if so, how? 

Appeal process 

7.311 In its Discussion Paper, the ALRC considered a submission from the 
Australian Government Solicitor that a more clearly defined appeal process is 
needed for public interest immunity claims.1618 

                                            
1616

  Australian Law Reform Commission, Report, Keeping Secrets: The Protection of Classified and Security 
Sensitive Information (ALRC 98, 2004), cited in Australian Law Reform Commission, Discussion Paper, 
Review of the Uniform Evidence Acts (DP 69, 2005) para 13.256. 

1617
  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 

11–18, post para 11.86. 
1618

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.259. 
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7.312 In its original evidence inquiry, the ALRC considered whether 
procedural provisions should be included to enable a judge’s ruling about public 
interest immunity to be obtained in advance of the trial, and to allow time for an 
appeal.1619  The ALRC considered that such provision would not be necessary 
given the decision in Sankey v Whitlam.1620  In that case, Gibbs ACJ stated 
that:1621 

If a strong case has been made out for the production of the documents, and … 
an order for production will be made … it is desirable that the government 
concerned, Commonwealth or State, should have an opportunity to intervene 
and be heard before any order for disclosure is made.  Moreover, no such order 
should be enforced until the government concerned has had an opportunity to 
appeal against it, or test its correctness by some other process, if it wishes to 
do so. 

The ALRC’s view 

7.313 In its Discussion Paper, the ALRC noted the concern of the Australian 
Government Solicitor about the ‘need for a more defined appeal process from a 
ruling on a claim for public interest immunity’.1622  However, the ALRC 
considered that, as the concern was one of procedure, it ‘should not be 
something that falls under the ambit of an Evidence Act of general 
application’.1623  It noted that appeal procedures in respect of other evidentiary 
rulings are not dealt with in the uniform Evidence Acts, and did not propose any 
amendment to section 130 in that regard.1624 

The QLRC’s view 

7.314 In Queensland, the common law rule as to public interest immunity 
applies.  At common law, it is clear that the Crown has a right to appear to 
argue the case for immunity, even where the Crown is not a party to the 
proceeding.1625 

                                            
1619

  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 868. 
1620

  Ibid.  See Sankey v Whitlam (1978) 142 CLR 1. 
1621

  Sankey v Whitlam (1978) 142 CLR 1, 43.  See also Alister v The Queen (1984) 154 CLR 404, 412 (Gibbs CJ). 
1622

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.261. 

1623
  Ibid. 

1624
  Ibid. 

1625
  McNicol SB, Law of Privilege (1992) 403, where McNicol suggests that, ‘where the Crown is not a party to the 

action, it may be necessary to call the Attorney-General to appear and argue the case or join the Attorney-
General as an appellant to the case on appeal’.  See also Sankey v Whitlam (1978) 142 CLR 1; Alister v The 
Queen (1984) 154 CLR 404; Burmah Oil Co Ltd v Governor and Company of the Bank of England [1980] AC 
1090. 
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7-21 The QLRC notes that the approach to the public interest immunity 
rule under the uniform Evidence Acts is broadly consistent with the 
common law, as it is applied in Queensland. 

Application to pre-trial proceedings 

7.315 As noted above,1626 at common law, a claim of public interest immunity 
can be made in respect of pre-trial procedures such as discovery, 
interrogatories and subpoenas.1627 

7.316 In its Discussion Paper, the ALRC noted that, in the case of tribunals 
and investigative agencies, public interest immunity is often preserved by 
specific statutory provision.1628 

7.317 Currently, section 130 of the uniform Evidence Acts applies only to the 
adducing of evidence in court.1629  In pre-trial proceedings, the common law still 
applies. 

The ALRC’s proposal 

7.318 In its Discussion Paper, the ALRC expressed the view that section 130 
is ‘essentially a restatement of the common law, with a non-exhaustive formula 
indicating how the competing interests are to be balanced’.1630  It concluded that 
it would be ‘desirable’ to extend the operation of the section to pre-trial 
proceedings.  It proposed:1631 

Section 130 of the uniform Evidence Acts should apply to pre-trial discovery 
and the production of documents in response to a subpoena and non-curial 
contexts such as search warrants and notices to produce documents, as well 
as court proceedings. 

                                            
1626

  See para 7.303 of this Report. 
1627

  Heydon JD, Cross on Evidence (7th ed, 2004) [27035]. 
1628

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 13.262. 

1629
  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.13500]. 

1630
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.263. 
1631

  Ibid Proposal 13–13, post para 13.263. 
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The QLRC’s view 

7.319 As noted above,1632 the common law rule of public interest immunity 
applies in Queensland, and can be claimed in respect of pre-trial discovery 
procedures and seizure of evidence by search warrant. 

7-22 The QLRC notes that, in Queensland, a claim of public interest 
immunity can be made in pre-trial proceedings, as well as in 
response to a search warrant. 

7-23 The QLRC supports the ALRC’s proposal to extend the application 
of section 130 of the uniform Evidence Acts to apply to the pre-trial 
and non-curial contexts specified in the proposal. 

EXCLUSION OF EVIDENCE OF SETTLEMENT NEGOTIATIONS 

Common law 

7.320 As noted above, the common law recognises a privilege attaching to 
communications made in aid of settlement, also referred to as the ‘without 
prejudice’ privilege.1633 

7.321 The general rule is that ‘communications between parties which are 
genuinely aimed at settlement whether oral or in writing, cannot be put in 
evidence without the consent of both parties in the event of those negotiations 
for settlement being unsuccessful’.1634   

7.322 The primary rationale for the rule is the public interest in encouraging 
out-of-court settlement of disputes and of preventing statements made in the 
course of negotiations from being put before the court as admissions of 
liability.1635 

7.323 At common law, the rule operates as a privilege to be claimed in 
objection to the admissibility of evidence.1636   

                                            
1632

  See para 7.315 of this Report. 
1633

  See para 7.14 of this Report. 
1634

  McNicol SB, Law of Privilege (1992) 435, citing Rush and Tompkins Ltd v Greater London Council [1988] 3 All 
ER 737, 740. 

1635
  Ibid 436–7, citing Cutts v Head [1984] Ch 290, 306 (Oliver LJ).  See also Forbes JRS, Evidence Law in 

Queensland (5th ed, 2004) [A.197].  The privilege is available against third parties: Mercantile Mutual 
Custodians Pty Ltd v Village/Nine Network Restaurants & Bars Pty Ltd [2001] 1 Qd R 276. 

1636
  McNicol SB, Law of Privilege (1992) 441, citing Field v Commissioner for Railways (NSW) (1955) 99 CLR 

285, 292 (Dixon CJ, Webb, Kitto and Taylor JJ). 
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7.324 There are also a number of exceptions to the privilege, including:1637 

• where both parties consent to the disclosure or the privilege is waived by 
the parties; 

• where a settlement agreement is reached and evidence of the 
negotiations is used in court to enforce the agreement;  

• where protecting the communication from disclosure would mislead the 
court; and 

• where the communication is a statement of objective fact having no 
connection to the matters in issue. 

Uniform Evidence Acts 

7.325 In its original evidence inquiry, the ALRC recommended that the rule 
about admissibility of settlement negotiations be cast as an exclusionary rule, 
rather than as a privilege.1638   

7.326 Section 131 of the uniform Evidence Acts sets out the exclusionary 
rule.  Section 131(1) provides:1639 

131 Exclusion of evidence of settlement negotiations  

(1)  Evidence is not to be adduced of:  

(a)  a communication that is made between persons in dispute, or 
between one or more persons in dispute and a third party, in 
connection with an attempt to negotiate a settlement of the 
dispute; or  

(b)  a document (whether delivered or not) that has been prepared 
in connection with an attempt to negotiate a settlement of a 
dispute. 

                                            
1637

  McNicol SB, Law of Privilege (1992) 461–85.  See also Heydon JD, Cross on Evidence (7th ed, 2004) 
[25375]–[25385]; Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A.204]–[A.205]. 

1638
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 891; Australian 

Law Reform Commission, Report, Evidence (ALRC 38, 1987) para 222. 
1639

  Section 131(1) of the uniform Evidence Acts is to be construed broadly so that evidence of settlement 
negotiations between disputing parties cannot be adduced even in litigation to which neither of them is a party 
or which involves another party: First Capital Partners Pty Ltd v Sylvatech Ltd (2004) 186 FLR 266. 
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7.327 Section 131(2) provides a number of exceptions to the rule including 
where the parties consent to the disclosure or where the substance of the 
evidence has been disclosed.1640 

7.328 In its Discussion Paper, the ALRC noted a submission that the scope of 
the exceptions provided for in section 131(2) may be too wide.1641  It was 
submitted that certain statements made during mediation, that would ordinarily 
be protected, may be caught by the exceptions.1642 

                                            
1640

  Uniform Evidence Acts s 131(2)(a), (b).  The remaining exceptions are contained in s 131(2)(c)–(k): 

131 Exclusion of evidence of settlement negotiations 
… 
(2)  Subsection (1) does not apply if: 

… 
(c) the substance of the evidence has been partly disclosed with the 

express or implied consent of the persons in dispute, and full 
disclosure of the evidence is reasonably necessary to enable a 
proper understanding of the other evidence that has already been 
adduced; or 

(d)  the communication or document included a statement to the effect 
that it was not to be treated as confidential; or  

(e)  the evidence tends to contradict or to qualify evidence that has 
already been admitted about the course of an attempt to settle the 
dispute; or  

(f)  the proceeding in which it is sought to adduce the evidence is a 
proceeding to enforce an agreement between the persons in dispute 
to settle the dispute, or a proceeding in which the making of such an 
agreement is in issue; or  

(g)  evidence that has been adduced in the proceeding, or an inference 
from evidence that has been adduced in the proceeding, is likely to 
mislead the court unless evidence of the communication or 
document is adduced to contradict or to qualify that evidence; or  

(h)  the communication or document is relevant to determining liability for 
costs; or  

(i)  making the communication, or preparing the document, affects a 
right of a person; or  

(j)  the communication was made, or the document was prepared, in 
furtherance of the commission of a fraud or an offence or the 
commission of an act that renders a person liable to a civil penalty; or  

(k)  one of the persons in dispute, or an employee or agent of such a 
person, knew or ought reasonably to have known that the 
communication was made, or the document was prepared, in 
furtherance of a deliberate abuse of a power.  

1641
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 13.270, citing M Hoyne, Submission E 42, 21 March 2005. 
1642

  Ibid, listing the following examples: 
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7.329 It was submitted to the ALRC that provision should be made to 
ensure:1643  

that nothing that is said or done in mediation, or in preparation for mediation or 
in consequence of a mediation, should be admissible in any court unless: 

• it amounts to a criminal act; 

• such disclosure is necessary in order to protect the safety of a person; 
or 

• it vitiates a written agreement that is alleged to have been made. 

7.330 Alternatively, it was submitted that section 131 could be amended to 
provide that agreements reached as a result of mediation will be enforceable 
only if, and to the extent that, they are in writing.1644  It was suggested that this 
would alleviate the need for the courts to examine without prejudice discussions 
to determine if a binding agreement was reached.1645 

                                                                                                                                
• Where the statement forms part of a discussion that is alleged to give rise to an 

agreement; 
• If a party is alleged to have made any mis-statement at a mediation that may 

be said to amount to a misrepresentation or an estoppel.  It may be sufficient 
that a party simply over-states that strength of their case; 

• If the ACCC calls for information of what transpired at a mediation under s 155 
of the Trade Practices Act 1974 (Cth); 

• If there is an examination undertaken by ASIC or a liquidator under s 597 of the 
Corporations Law 2001 (Cth); 

• Possibly, where an administrative decision maker seeks to rely on the 
admission; 

• Where the other party is said to have expressly, or impliedly, waived the 
privilege; 

• If a party makes a statement that is outside the parameters of the precise 
dispute in question; 

• If a party acknowledges that they are impecunious; 
• If a party says that they will move assets to make themselves “judgment proof”; 
• If a party makes a defamatory statement or threatens to institute patent, 

copyright or trade mark proceedings; or 
• If a party concedes that he or she may give evidence contrary to what he or 

she concedes to be the case during mediation. 
1643

  Ibid para 13.271. 
1644

  Ibid para 13.272. 
1645

  Ibid. 
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7.331 The ALRC also noted some drafting discrepancies with section 131.1646 

The ALRC’s view 

7.332 In its Discussion Paper, the ALRC considered that there appear to be 
no significant difficulties in the operation of section 131.1647  It was ‘reluctant’ to 
recommend any change to the section ‘without reference to a specific difficulty 
that requires remedy’.1648  It posed the following question for further 
consideration:1649 

Are there any difficulties with the operation of s 131 of the uniform Evidence 
Acts?  In particular, are there difficulties with statements made during 
mediation, that may not be covered by the privilege, but should be? 

The QLRC’s view 

7.333 In Queensland, the common law privilege attaching to communications 
made in aid of settlement applies.  As noted above, the Supreme Court of 
Queensland Act 1991 (Qld) additionally provides that anything done or said in 
the course of alternative dispute resolution, including an admission, is 
admissible in a civil proceeding only if all the parties agree.1650 

7-24 As to the exclusion of evidence of communications made in aid of 
settlement, the QLRC: 

 (a) considers that the rule in section 131 of the uniform Evidence 
Acts appears broadly consistent with the common law 
privilege, as it is applied in Queensland; 

                                            
1646

  Ibid para 13.273–13.274: 

Under s 131(1)(a) the communication is protected where it is made in connection with an 
attempt to negotiate the settlement of ‘the’ dispute.  Under s 131(1)(b) documents are 
protected that have been prepared in connection with an attempt to negotiate ‘a’ dispute.  
… if the section is amended then any differences in language should be corrected. 
… 
It is also suggested that s 131(2)(h) requires amendment.  This section provides an 
exception to the privilege where the communication or document is relevant to 
determining liability for costs. It is argued that there is an anomaly in the legislation 
because the privilege is lost when the court is determining the question of costs but not 
when it is determining the question of other matters not related to liability, such as the 
question of interest on damages awarded.  On this basis, s 131(2)(h) could be amended 
to include the words ‘liability for costs or interest’. 

1647
  Ibid para 13.275. 

1648
  Ibid. 

1649
  Ibid Question 13–3, post para 13.275. 

1650
  Supreme Court of Queensland Act 1991 (Qld) s 114(1). 
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 (b) considers that the exceptions to the rule contained in section 
131(2) appear broadly consistent with the exceptions to the 
common law privilege; and 

 (c) considers that the issue would require further review if 
Queensland were to consider adopting the uniform Evidence 
Acts. 

 



 

Chapter 8 

Identification evidence 

INTRODUCTION 

8.1 Traditionally, identification evidence referred to evidence of eyewitness 
identification of a defendant as the person who committed, or was connected 
with, an offence.1651  The general unreliability of identification evidence has 
been discussed at length by the courts, law reform bodies and 
commentators.1652 

8.2 The approach of the courts at common law to the admissibility of 
identification evidence is that it:1653 

is admissible evidence, that its probative value may be important, that the judge 
has a discretion to exclude it when he considers its prejudicial effect outweighs 
that value, and that directions may be given to ensure that unfair use is not 
made of the evidence. 

8.3 A number of High Court decisions have provided guidelines as to the 
appropriate procedures for the conduct of identification parades, photo 
identification and out-of-court and in-court identifications.1654  These guidelines 
aim to ensure fairness to the accused and greater reliability of the evidence.  
Adherence to these guidelines reduces the risk of discretionary exclusion or of 
an unsafe conviction.  This chapter discusses a number of the key guidelines. 

8.4 The guidelines provided by the High Court suggest that an identification 
parade should be held wherever possible,1655 on the basis that an identification 
parade has been considered the ‘safest and most satisfactory way of ensuring 
that a witness makes an adequate identification’.1656 

                                            
1651

  Voice identification is a related issue and similar principles apply: see Bulejcik v The Queen (1996) 185 CLR 
375. 

1652
  See for example Alexander v The Queen (1981) 145 CLR 395; Australian Law Reform Commission, Interim 

Report, Evidence (ALRC 26, 1985) Vol 1, para 415–421, 826; Great Britain Criminal Law Revision 
Committee, Report, Evidence (General) (11th Report, 1972) para 196; Odgers S, Uniform Evidence Law (6th 
ed, 2004) [1.3.9600]. 

1653
  Alexander v The Queen (1981) 145 CLR 395, 430 (Mason J).  The public policy discretion enunciated in 

Bunning v Cross (1978) 141 CLR 54 may also be used to exclude identification evidence: see R v Clune 
[1982] VR 1, 11 (Crockett J). 

1654
  Davies and Cody v The Queen (1937) 57 CLR 170; Alexander v The Queen (1981) 145 CLR 395; Domican v 

The Queen (1992) 173 CLR 555; Festa v The Queen (2001) 208 CLR 593. 
1655

  Davies and Cody v The Queen (1937) 57 CLR 170, 181; Alexander v The Queen (1981) 145 CLR 395, 399–
400 (Gibbs CJ), 430–1 (Mason J). 

1656
  Alexander v The Queen (1981) 145 CLR 395, 399 (Gibbs CJ). 
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8.5 Identification by means of photograph is open to a number of 
objections.  First, the accused is necessarily absent and has no means of 
knowing whether there was any unfairness in the process.1657  Secondly, the 
production of such photographs may suggest that the accused had a police 
record.1658  Thirdly, the photographic identification may have a ‘displacement 
effect’ – that is, that once a witness sees a photograph, the memory of it may 
supplant the memory of the original sighting.1659  A further concern is that a 
photo board may put subconscious pressure on the witness to identify someone 
in the photos presented.1660  

8.6 Despite these objections, photographic identification evidence is not 
inadmissible or necessarily excluded in the court’s discretion where an 
identification parade was not conducted1661 or where the photographic 
identification took place after the accused had been taken into custody.1662  
There may be circumstances in which it will not be reasonable or practical to 
hold a parade.1663  It has been observed by Thomas J that a ‘line-up’ will not 
necessarily always be the best option:1664 

Factors such as the stage of the enquiry, urgency, public safety, the area 
(country or city), the degree of suspicion, the number of suspects or potential 
suspects, and many others may play a part. 

8.7 If the procedure adopted for a photographic identification does not 
overcome the objections noted above, the evidence may be excluded because 
of its high prejudice to the accused.1665  These objections are often explicitly 
referred to in the courts’ consideration whether to exercise its discretion to 
exclude the evidence.1666  

                                            
1657

  Ibid 400 (Gibbs CJ). 
1658

  Ibid 400–1 (Gibbs CJ). 
1659

  Ibid 409 (Stephen J). 
1660

  Pitkin v The Queen (1995) 130 ALR 35, 38 (Deane, Toohey and McHugh JJ). 
1661

  Alexander v The Queen (1981) 145 CLR 395; Pitkin v The Queen (1995) 130 ALR 35; R v Murphy [1996] 2 
Qd R 523; R v Bell [2000] QCA 442. 

1662
  Alexander v The Queen (1981) 145 CLR 395, 431 (Mason J, Aickin J concurring), rejecting the English 

approach. 
1663

  See for example R v Kostic (2004) 115 A Crim R 10, [34] in which the South Australian Court of Criminal 
Appeal held that the witness should not have been asked to identify anyone from a police line-up of men, 
including the defendant, when the witness’s statement to police described a female as the person he saw in 
connection with the offence, and that the identification evidence should not have been admitted. 

1664
  R v Murphy [1996] 2 Qd R 523, 530. 

1665
  Alexander v The Queen (1981) 145 CLR 395, 410–411 (Stephen J). 

1666
  Festa v The Queen (2001) 208 CLR 593, 602–3 (Gleeson J); R v Murphy [1996] 2 Qd R 523, 528–9 

(Thomas J). 
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8.8 At common law, where identification evidence is relied on as any 
significant part of the proof of guilt of an offence, the judge must warn the jury 
about the dangers of convicting on such evidence where its reliability is 
disputed.1667  

Queensland 

8.9 In Queensland, the admissibility of identification evidence is governed 
by the common law with some statutory modification.1668  In particular, section 
377A of the Police Powers and Responsibilities Act 2000 (Qld) provides: 

377A Identification of suspects 

(1) It is lawful for a police officer to use 1 or more of the following 
procedures to help gather evidence of the identity of a person 
suspected of having committed an offence— 

(a) an identification parade; 

(b) a photo board containing at least 12 photos of people of similar 
appearance, 1 of whom is the person suspected of having 
committed the offence; 

(c) videotape; 

(d) computer generated images. 

(2) The police officer must comply with the procedures in the 
responsibilities code for identification procedures. 

(3) The police officer may ask a person to take part in an identification 
parade. 

(4) The person may refuse to take part in the parade. 

(5) This section does not limit the procedures a police officer may use to 
help gather evidence of the identity of a person suspected of having 
committed an offence. 

8.10 The ‘responsibilities code’ referred to in section 377A(2) is the Police 
Responsibilities Code 2000 (Qld), which is contained in Schedule 10 of the 
Police Powers and Responsibilities Regulation 2000 (Qld).  The requirements 
for witness identification are set out in Part 6 of the Code. 

8.11 In relation to identification parades, clauses 50 and 51 of the Police 
Responsibilities Code 2000 (Qld) provide: 

                                            
1667

  Domican v The Queen (1992) 173 CLR 555, 561. 
1668

  See generally Forbes JRS, Evidence Law in Queensland (5th ed, 2004) [A77]–[A79], [130.70]–[130.74].  See 
also Evidence Act 1977 (Qld) s 21AT in relation to identification of a person by an ‘affected child’. 
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50 Conducting the identification parade 

(1) Each witness must view the identification parade separately. 

(2) The police officer conducting the identification parade must ask the 
witness to carefully view the parade and to state whether the witness 
recognises anyone in the parade. 

(3) The police officer must ask the question in a way that does not suggest 
the identity of any participant in the identification parade. 

(4) If the witness indicates he or she recognises a person in the 
identification parade, the police officer conducting the parade must ask 
the witness to clearly identify the person recognised, for example, by 
stating the number of the person identified or describing his or her 
position in the parade. 

51 Use of suitable persons in the identification parade  

An identification parade must include the suspect and at least 11 other people 
of similar physical appearance and wearing similar clothing. 

8.12 The way a witness identifies a person during an identification 
procedure must, if reasonably practicable, be electronically recorded,1669 and 
the behaviour and position of each person in an identification parade must also 
be electronically recorded or photographed.1670 

8.13 As far as reasonably practicable, the conditions in which the witness 
saw a person involved in the offence, such as lighting, distance and 
concealment of particular aspects of the person, must be replicated for the 
identification parade.1671 

8.14 The procedure for an identification parade must be explained to a 
suspect before the parade is conducted.1672 

8.15 In relation to identification using photographs, clauses 52 and 53 of the 
responsibilities code provide: 

52 General requirements for identification using photographs 

To avoid directing the attention of the witness to a particular photograph, the 
police officer must ensure nothing is marked on any photograph or the backing 
board on which the photograph is mounted. 

                                            
1669

  Police Responsibilities Code 2000 (Qld) cl 45(3). 
1670

  Police Responsibilities Code 2000 (Qld) cl 47. 
1671

  Police Responsibilities Code 2000 (Qld) cl 49. 
1672

  Police Responsibilities Code 2000 (Qld) cl 48. 
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53 Conducting a photoboard identification 

(1) A police officer showing witnesses a photoboard must show the 
photoboard to each witness separately. 

(2) Also, the police officer must ask the witness to carefully view the 
photoboard and to state whether the witness recognises anyone whose 
photo is on the photoboard. 

(3) The police officer must ask the question in a way that does not suggest 
the identity of a person whose photograph is on the photoboard. 

(4) If the witness indicates he or she recognises a person in a photo on the 
photoboard, the police officer must ask the witness to— 

(a) clearly state the number of the photograph the witness has 
identified as being that of the person alleged to be responsible 
for committing the relevant offence; and 

(b) write the photograph number and the date the photoboard was 
shown to the witness— 

(i) on the front of an unmarked photocopy of the 
photoboard; or 

(ii) on the back of the photoboard or the selected 
photograph; and 

(c) sign the photoboard, photocopy or photograph where the 
person has written on it. 

8.16 A breach of the provisions of the Police Responsibilities Code 2000 
(Qld) will not render the identification evidence automatically inadmissible.1673  
Non-compliance may, however, give rise to discretionary exclusion.  Section 8 
of the Police Powers and Responsibilities Act 2000 (Qld) expressly preserves 
the court’s discretion, at common law, to exclude evidence in a criminal 
proceeding.1674  Discretionary exclusion may arise on the basis that: 

• non-compliance affects the reliability of the identification evidence such 
that its undue prejudicial effect outweighs its probative value;1675 or 

• non-compliance means that the evidence was unlawfully obtained and 
should be excluded after a consideration of the competing issues of ‘on 
the one hand, the need for the citizen to be protected from illegal actions 

                                            
1673

  R v Murphy [1996] 2 Qd R 523; R v Stott, Van Embden and Voss (2000) 116 A Crim R 15. 
1674

  R v Batchelor [2003] QCA 246, [32]. 
1675

  Alexander v The Queen (1981) 145 CLR 395, 430 (Mason J); R v Murphy [1996] 2 Qd R 523, 531. 
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from the authorities and, on the other, the interest of the State to secure 
evidence relevant to the commission of serious crime’.1676 

Uniform Evidence Acts1677 

8.17 Identification evidence is dealt with in Chapter 3, Part 3.9 of the uniform 
Evidence Acts, which applies only in respect of criminal proceedings.1678  It 
should be noted that, in addition to the statutory framework of the uniform 
Evidence Acts, police officers are also required to comply with detailed 
guidelines on identification procedures.1679 

8.18 The term ‘identification evidence’ is defined in the uniform Evidence 
Acts to mean evidence that is:1680 

(a) an assertion by a person to the effect that a defendant was, or 
resembles (visually, aurally or otherwise) a person who was, present at 
or near a place where: 

(i) the offence for which the defendant is being prosecuted was 
committed; or 

(ii) an act connected to that offence was done; 

at or about the time at which the offence was committed or the act was 
done, being an assertion that is based wholly or partly on what the 
person making the assertion saw, heard or otherwise perceived at that 
place and time; or 

(b) a report (whether oral or in writing) of such an assertion. 

8.19 The uniform Evidence Acts distinguish between ‘visual identification 
evidence’1681 (section 114) and ‘picture identification evidence’1682 (section 115). 

                                            
1676

  R v Batchelor [2003] QCA 246, [32], citing Bunning v Cross (1978) 141 CLR 54.  Although this observation 
was made in the context of a breach of ss 249 (Right to communicate with friend, relative or lawyer) and 254 
(Questioning of intoxicated persons) of the Police Powers and Responsibilities Act 2000 (Qld), it expresses a 
general principle that would apply to the matter under discussion here. 

1677
  Evidence Act 2001 (Tas) does not include uniform Evidence Acts ss 114, 115. 

1678
  Uniform Evidence Acts s 113. 

1679
  Commissioner of Police NSW, Procedures for the Evidence Act (1998) 32–7 (Identification of evidence); 

Crimes Act 1914 (Cth) ss 3ZM–3ZO. 
1680

  Uniform Evidence Acts s 3(1), Dictionary (definition of ‘identification evidence’). 
1681

  ‘Visual identification evidence’ means identification evidence relating to an identification based wholly or partly 
on what a person saw, but does not include picture identification evidence: uniform Evidence Acts s 114(1). 

1682
  ‘Picture identification evidence’ means identification evidence relating to an identification made wholly or 

partly by the person who made the identification examining pictures kept for the use of police officers: uniform 
Evidence Acts s 115(1).  ‘Picture’ includes a photograph: uniform Evidence Acts s 115(10)(a). 
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8.20 The general effect of section 114 is that visual identification evidence of 
a defendant in criminal proceedings is not admissible when adduced by the 
prosecution unless:1683 

• an identification parade was utilised by the police1684 or it would not have 
been reasonable to have held such a parade;1685 and 

• the identification of the defendant was made without any intentional 
influence on the witness to identify the defendant.1686 

8.21 In recommending that an identification parade be a pre-condition to the 
admissibility of identification evidence, the ALRC rejected the view that 
eyewitness identification was no more unreliable or prejudicial than other 
evidence and therefore could be left to discretionary control in criminal trials.1687  
The ALRC concluded that the adoption of an exclusionary rule would ensure 
that the best evidence of identification was placed before the court.1688  
Practical problems of holding identification parades were addressed through the 
exceptions.1689 

8.22 Section 115 provides that picture identification evidence, including 
photographic identification, adduced by the prosecution is not admissible in a 
number of particular circumstances, including where the pictures examined 
‘suggest that they are pictures of persons in police custody’.1690  This reflects 
one of the fundamental objections to the use of photos for identification noted 
by the High Court in Alexander v The Queen.1691  The ALRC considered that 
there was no doubt that an accused would be seriously prejudiced by a 
witness’s assumption that the person represented in a police photograph had a 
police record.1692  It considered that rules were necessary to control the 
admissibility of such evidence.1693 

                                            
1683

  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.9520]. 
1684

  Uniform Evidence Acts s 114(2)(a), reflecting the preference for identification parades. 
1685

  Uniform Evidence Acts s 114(2)(b).  Section 114(3)–(6) sets out factors to be taken into account in 
determining whether it was reasonable to hold an identification parade. 

1686
  Uniform Evidence Acts s 114(2). 

1687
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 826. 

1688
  Ibid para 830. 

1689
  Ibid para 830, 833. 

1690
  Uniform Evidence Acts s 115(2). 

1691
  (1981) 145 CLR 395, 409 (Stephen J) discussed at para 8.5 of this Report. 

1692
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 836. 

1693
  Ibid. 
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8.23 Section 116 provides that, if identification evidence has been admitted, 
the judge is to inform the jury that there is a special need for caution before 
accepting the identification evidence, and of the reasons for that need for 
caution, both generally and in the circumstances of the case.1694 

8.24 A judge may also give a warning concerning the unreliability of 
identification evidence under the general warning provision contained in section 
165 of the uniform Evidence Acts.1695 

8.25 Identification evidence that satisfies the requirements of sections 114 
or 115 may be subject to exclusion under section 137, which requires evidence 
in criminal proceedings to be excluded if its probative value is outweighed by 
the danger of unfair prejudice to the defendant, or under section 138, which 
requires improperly or illegally obtained evidence to be excluded unless the 
desirability of admitting the evidence outweighs the undesirability of admitting 
improperly or illegally obtained evidence.1696 

The QLRC’s view 

8.26 To some extent, the uniform Evidence Acts reflect the common law’s 
preference for identification parades as the most reliable form of 
identification.1697  However, this preference is not reflected in the existing 
practice in Queensland, where identification parades are not commonly held.1698 

8.27 The approach of the uniform Evidence Acts to identification evidence 
goes beyond the common law, in that compliance with the requirements for 
identification evidence is a pre-condition to admissibility, rather than a matter 
relevant to discretionary exclusion. 

8.28 This represents a significant change from the approach taken to 
identification evidence at common law, as applied in Queensland. 

                                            
1694

  Section 116 of the uniform Evidence Acts is set out at note 1728 of this Report. 
1695

  Uniform Evidence Acts s 165 provides that, in certain circumstances, a judge may be required to warn the jury 
that particular evidence may be unreliable. 

1696
  Section 138 has a similar effect to the common law Bunning v Cross discretion, except for the onus of proof 

which is now on the party seeking admission: see Odgers S, Uniform Evidence Law (6th ed, 2004) 
[1.3.14880], [1.3.15000] and cases cited. 

1697
  See also Commissioner of Police NSW, Procedures for the Evidence Act (1998) 32, cl 1.1: ‘when 

investigating an offence, consider identification must be proved beyond reasonable doubt and the best form of 
identification evidence is the identification parade’. 

1698
  See for example R v Murphy [1996] 2 Qd R 523, 530 (Thomas J): ‘In the experience of the members of this 

Court … the holding of a line-up by Queensland Police is a relatively rare occurrence’.  
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8-1 The QLRC is of the view that: 

 (a) the existing practice in Queensland in relation to 
identification evidence adequately meets policing needs and 
concerns of fairness to accused persons; and 

 (b) in light of the existing law and practice in Queensland, which 
is substantially different from the approach taken under the 
uniform Evidence Acts, this issue would require further 
review if Queensland were to consider adopting the uniform 
Evidence Acts. 

ISSUES FOR CONSIDERATION 

8.29 In its Issues Paper, the ALRC raised a number of questions about how 
the uniform Evidence Acts deal with identification evidence.  Those questions 
concerned the following issues: 

• DNA and fingerprint evidence; 

• exculpatory identification evidence; 

• picture identification; and 

• directions to the jury. 

8.30 In its Discussion Paper, the ALRC did not propose that any 
amendments be made to any of the relevant provisions.1699  However, it raised 
a further question for discussion in relation to in-court identification.1700  

8.31 Each of these issues is discussed in this chapter in light of the position 
in Queensland. 

                                            
1699

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
Chapter 12. 

1700
  Ibid Question 12–1, post para 12.50. 
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DNA AND FINGERPRINT EVIDENCE 

8.32 In its Issues Paper, the ALRC posed the following question in relation 
to DNA and fingerprint evidence:1701 

Does the definition of identification evidence in the uniform Evidence Acts 
inadvertently encompass DNA and fingerprint evidence?  If so, is this a problem 
and how should it be remedied? 

8.33 The ALRC considered that both DNA and fingerprint evidence are 
usually the subject of expert opinion and that, consequently, the admissibility of 
such evidence would be determined according to the provisions in the uniform 
Evidence Acts about the admissibility of expert opinion evidence.1702 

8.34 Additionally, most States and the Commonwealth have enacted 
legislation governing forensic procedures, including the collection of DNA 
evidence.1703 

8.35 Part 1D of the Crimes Act 1914 (Cth) provides that evidence obtained 
from a forensic procedure (such as the taking of a DNA sample) is inadmissible 
if there has been a breach of, or a failure to comply with, a provision in relation 
to the conduct of the forensic procedure or in relation to the recording or use of 
information on the DNA database system.1704 

8.36 In Queensland, Chapter 8A, Part 5 of the Police Powers and 
Responsibilities Act 2000 (Qld) sets out procedures for the taking of DNA 
samples and the subsequent use of such samples.  If the procedures are not 
complied with, the evidence is not rendered inadmissible, but may be subject to 
discretionary exclusion.1705 

8.37 Section 95A of the Evidence Act 1977 (Qld) relates to DNA evidentiary 
certificates for criminal proceedings and the procedural rules to be followed 
when a certificate is intended either to be relied on or challenged by a party. 

                                            
1701

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
10–1, post para 10.11. 

1702
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 12.1, 12.17. 
1703

  For example, Crimes Act 1914 (Cth) Part 1D; Crimes (Forensic Procedures) Act 2000 (ACT); Crimes 
(Forensic Procedures) Act 2000 (NSW); Criminal Law (Forensic Procedures) Act 1998 (SA); Forensic 
Procedures Act 2000 (Tas); Crimes Act 1958 (Vic) Part III, Div 1 (Forensic procedures) ss 464R–464ZGF; 
Criminal Investigation (Identifying People) Act 2002 (WA). 

1704
  Crimes Act 1914 (Cth) s 23XX(4); unless the person does not object to the admission of the evidence or the 

court is satisfied on the balance of probabilities of matters that justify the admission of the evidence, such as 
the probative value of the evidence. 

1705
  See R v The Queen [2003] 2 Qd R 544. 
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The ALRC’s view 

8.38 In response to the suggestion that the breadth of the definition of 
‘identification evidence’ in the uniform Evidence Acts inadvertently 
encompasses DNA evidence and fingerprint evidence, the ALRC concluded 
that the problem is ‘conjecture’.1706 

8.39 The ALRC concluded that, for two reasons, the definition of 
‘identification evidence’ does not cover, and was not intended to cover, DNA or 
fingerprint evidence that is used as identification evidence.  First, it would be 
most unusual for a witness to give evidence in the form of an ‘assertion’ as 
required by the definition.  Secondly, the definition of identification evidence is 
limited to identification ‘by a person’.1707 

8.40 The ALRC did not propose to amend the uniform Evidence Acts to 
cover DNA or fingerprint evidence that is used as identification evidence.1708 

The QLRC’s view 

8.41 In the Queensland Court of Appeal decision of R v Braithwaite,1709 the 
issue of DNA and fingerprint evidence being categorised as identification 
evidence was discussed:1710 

There is, it seems to me, some confusion about what is meant by identification 
evidence in this context.  Depending on its relevance to the issue of identity, 
even fingerprints and DNA fall into that category when it is evidence that tends 
to identify a particular person as a participant in events that have occurred at 
the time of the crime …  There is, it might be thought, an obvious difference 
between circumstantial evidence, and the testimony given by a witness of his or 
her visual or aural recognition of a person based on previous knowledge, 
sighting or experience. 

8.42 The QLRC agrees with the ALRC’s conclusion that the meaning of 
‘identification evidence’ in Part 3.9 of the uniform Evidence Acts does not 
extend to DNA or fingerprint evidence. 

                                            
1706

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 12.15. 

1707
  Ibid. 

1708
  Note that the ALRC has earlier recommended amendments to the Crimes Act 1914 (Cth) in relation to 

forensic procedures in its joint report, Australian Law Reform Commission and Australian Health Ethics 
Committee, Essentially Yours: The Protection of Human Genetic Information in Australia (ALRC 96, 2003) 
Recommendation 41–13. 

1709
  [2004] QCA 123. 

1710
  Ibid [31] (McPherson JA). 
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8-2 The QLRC agrees with the ALRC’s conclusion that the definition of 
‘identification evidence’ in the uniform Evidence Acts does not 
cover DNA or fingerprint evidence. 

EXCULPATORY IDENTIFICATION EVIDENCE 

8.43 In its Issues Paper, the ALRC posed the following question in relation 
to exculpatory identification evidence:1711 

Are concerns raised by the application of the uniform Evidence Acts to 
identification evidence that is exculpatory of the accused and, if so, how should 
any concerns be addressed? 

8.44 In R v Rose,1712 the New South Wales Court of Criminal Appeal 
concluded that exculpatory identification evidence of the accused does not fall 
within the definition of ‘identification evidence’ and that, therefore, no direction 
under section 116 is required to be given. 

8.45 However, it was noted in that case that visual identification evidence is 
no more reliable simply because the person being identified is not the 
accused.1713  Wood CJ and Howie J considered that it may be appropriate for a 
judge to give a warning concerning the unreliability of such evidence under 
section 165 in such circumstances.1714 

The ALRC’s view 

8.46 In its Discussion Paper, the ALRC concluded that the uniform Evidence 
Acts provisions, as interpreted in R v Rose, are adequate.  It did not propose 
any amendment in relation to the issue of identification evidence that is 
exculpatory of the accused.1715 

                                            
1711

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
10–2, post para 10.11. 

1712
  (2002) 55 NSWLR 701, [285] (Wood CJ at CL and Howie J), [324]–[325] (Smart A-J). 

1713
  Ibid [289] (Wood CJ at CL and Howie J). 

1714
  Ibid [289]–[296]. 

1715
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 12.23. 
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The QLRC’s view 

8-3 The QLRC agrees with the ALRC’s view that no amendment to the 
uniform Evidence Acts is necessary in relation to identification 
evidence that is exculpatory of the accused. 

PICTURE IDENTIFICATION EVIDENCE WHERE DEFENDANTS ARE IN 
POLICE CUSTODY 

8.47 In its Issues Paper, the ALRC posed the following question in relation 
to picture identification evidence:1716 

Should the Evidence Act 1995 (Cth) be amended to ensure that the provisions 
relating to the admission of picture identification evidence where defendants are 
in ‘police custody’ are not able to [be] avoided by police and, if so, how? 

8.48 Section 115 of the uniform Evidence Acts prescribes the circumstances 
in which picture identification evidence will be admissible.  It provides that 
picture identification evidence is not admissible if the pictures examined suggest 
that they are pictures of persons in police custody.1717  Further, section 115(3) 
provides that, subject to a number of exceptions, picture identification evidence 
is not admissible if the defendant was in police custody when the pictures were 
examined and the picture of the defendant that was examined was taken before 
the defendant was in police custody.  These provisions seek to address the 
objection noted above that the possession by the police of the person’s 
photograph suggests that the person has a police record.1718  

8.49 The uniform Evidence Acts seek to ensure additional reliability of 
identification evidence by giving primacy to identification evidence from an 
identification parade:1719 

The policy objective is to ensure that where a person is in police custody (the 
police having established the identity of the offender to their satisfaction), any 
attempt to secure identification evidence should be by an identification parade, 
that being the best method available for that purpose. 

                                            
1716

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
10–3, post para 10.14. 

1717
  Uniform Evidence Acts s 115(2). 

1718
  See para 8.5 of this Report. 

1719
  Australian Law Reform Commission, Interim Report, Evidence (ALRC 26, 1985) Vol 1, para 838. 



Identification evidence 333 

8.50 Concern has been expressed that this policy objective could be 
deliberately avoided by police through reliance on a narrow interpretation of the 
phrase ‘in the custody of a police officer’.1720  Odgers comments that:1721 

Whatever interpretation is given to the term “police custody”, it is clear that it 
does not extend to a situation where the police suspect that the defendant 
committed a crime but choose to engage in picture identification before asking 
or compelling the defendant to come to a police station. 

8.51 The ALRC noted in its Discussion Paper that ‘submissions and 
consultations do not indicate that police deliberately avoid the application of 
s 115’.1722 

The ALRC’s view 

8.52 The ALRC considered that the discretion under section 138 of the 
uniform Evidence Acts to exclude improperly or illegally obtained evidence may 
be a sufficient safeguard.1723  It did not propose any amendments to the uniform 
Evidence Acts on the issue of picture identification evidence where defendants 
are in police custody. 

The QLRC’s view 

8.53 The admissibility of photo identification evidence in Queensland is 
governed by the common law and by the Police Powers and Responsibilities 
Act 2000 (Qld) and the Police Responsibilities Code 2000 (Qld).1724 

8.54 This approach differs substantially from the admissibility requirements 
contained in Part 3.9 of the uniform Evidence Acts.  Detailed procedures as to 
the conduct of photo identification are not contained in the uniform Evidence 
Acts, but are set out in police guidelines or in other legislation.1725 

                                            
1720

  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 
para 12.28–12.30. 

1721
  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.9800]. 

1722
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 12.33. 
1723

  Ibid para 12.38. 
1724

  See para 8.9–8.10, 8.15 of this Report. 
1725

  Commissioner of Police NSW, Procedures for the Evidence Act (1998) 32–7 (Identification evidence); Crimes 
Act 1914 (Cth) ss 3ZM–3ZO. 
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8-4 The QLRC considers that there is a clear difference between the 
approach taken to the admissibility of photo identification under the 
Police Powers and Responsibilities Act 2000 (Qld), and that taken 
under the uniform Evidence Acts. 

8-5 The QLRC considers that the approach taken to the admissibility of 
photo identification would require further review if Queensland 
were to consider adopting the uniform Evidence Acts. 

DIRECTIONS TO THE JURY 

8.55 In its Issues Paper, the ALRC posed the following question in relation 
to directions to the jury:1726 

Should s 116 of the uniform Evidence Acts be amended to clarify that directions 
to the jury in relation to identification evidence are not mandatory and, if so, 
how? 

8.56 In Dhanhoa v The Queen,1727 the High Court held that, where evidence 
is given at a criminal trial identifying the accused as a person who committed 
the alleged crime, a warning under section 116 of the uniform Evidence Acts is 
not required if the identification evidence is not disputed.1728  

8.57 Their Honours concluded that directions under section 116 must be 
given only where the reliability of the identification evidence is disputed.1729  It 
was noted that to give section 116 a literal interpretation would produce a wholly 
unreasonable result ‘in the light of the adversarial context in which the 
legislation operates’.1730 

                                            
1726

  Australian Law Reform Commission, Issues Paper, Review of the Evidence Act 1995 (IP 28, 2004) Question 
10–4, post para 10.18. 

1727
  (2003) 217 CLR 1. 

1728
  Ibid [19], [22] (Gleeson CJ and Hayne J), [53] (McHugh and Gummow JJ), Callinan J dissenting.  Section 116 

of the uniform Evidence Acts provides: 
116 Directions to jury  
(1)  If identification evidence has been admitted, the judge is to inform the jury: 

(a)  that there is a special need for caution before accepting identification 
evidence; and  

(b) of the reasons for that need for caution, both generally and in the 
circumstances of the case. 

(2)  It is not necessary that a particular form of words be used in so informing the 
jury. 

1729
  (2003) 217 CLR 1, [19], [22] (Gleeson CJ and Hayne J), [53] (McHugh and Gummow JJ), Callinan J 

dissenting. 
1730

  Ibid [22] (Gleeson CJ and Hayne J). 
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8.58 This approach to identification evidence under Part 3.9 of the uniform 
Evidence Acts is consistent with the approach at common law where a Domican 
identification warning is given when the reliability of the evidence is disputed.1731 

The ALRC’s view 

8.59 In its Discussion Paper, the ALRC did not propose any amendment to 
section 116 of the uniform Evidence Acts, considering that it is preferable to rely 
on the decision in Dhanhoa v The Queen.1732 

The QLRC’s view 

8.60 In Dhanhoa v The Queen, the High Court acknowledged that it had 
construed section 116 of the uniform Evidence Acts contrary to the section’s 
literal meaning.  The QLRC considers it desirable for section 116 of the uniform 
Evidence Acts to be amended to reflect the High Court’s interpretation. 

8-6 The QLRC considers that the requirement in section 116 of the 
uniform Evidence Acts for a jury direction is specific to 
identification evidence dealt with under Part 3.9 of the uniform 
Evidence Acts, although it appears consistent, in light of the 
decision in Dhanhoa v The Queen, with the approach at common 
law, as it is applied in Queensland. 

8-7 The QLRC considers that the approach taken to jury directions in 
respect of identification evidence would require further review if 
Queensland were to consider adopting the uniform Evidence Acts. 

8-8 The QLRC does not support the ALRC’s view that no amendment to 
section 116 of the uniform Evidence Acts is necessary in light of the 
decision in Dhanhoa v The Queen. 

8-9 The QLRC is of the view that section 116 of the uniform Evidence 
Acts should be amended to reflect the High Court’s interpretation of 
that provision in Dhanhoa v The Queen. 

                                            
1731

  Domican v The Queen (1992) 173 CLR 555, 561.  See Dhanhoa v The Queen (2003) 217 CLR 1, [19] 
(Gleeson CJ and Hayne J). 

1732
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 12.46. 
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IDENTIFICATION IN COURT 

8.61 In its Discussion Paper, the ALRC posed the following question:1733 

To what extent is in-court identification used in practice and is this a problem?  
Should Part 3.9 of the uniform Evidence Acts be amended to make it clear that, 
subject to the exceptions set out in s 114(3), in-court identification is 
inadmissible? 

8.62 In-court identification (or ‘dock identification’) evidence has been 
described as ‘one of the most notoriously dangerous’ of all forms of 
identification evidence as it is usually performed in circumstances that strongly 
suggest the answer that is ultimately given.1734 

8.63 Although it is generally acknowledged that in-court identification is ‘of 
little probative value’,1735 such evidence is not inadmissible at common law.  In 
Alexander v The Queen,1736 Mason J stated:1737 

It has been the practice to reinforce this “in-court” identification by proving that 
the witness had earlier identified the accused out of court in a line-up or by 
selecting his photograph from a collection of photographs. 

8.64 It is clear that, at common law, dock identification may be allowed in 
appropriate circumstances, including where:1738 

• the witness had earlier identified the accused out-of-court in an 
identification parade or from a collection of photographs; 

• the witness, by reason of previous knowledge or association, is familiar 
with the appearance of the accused;1739 

• there is ‘strong evidence’ apart from dock identification that the person 
accused was the offender;1740 

• the judge gives the jury an appropriate direction with respect to the value 
of an in-court identification.1741 

                                            
1733

  Ibid Question 12–1, post para 12.50. 
1734

  Festa v The Queen (2001) 208 CLR 593, 601 (Gleeson CJ). 
1735

  Alexander v The Queen (1981) 145 CLR 395, 426–7 (Mason J); Davies & Cody v The Queen (1937) 57 CLR 
170, 181–2. 

1736
  (1981) 145 CLR 395. 

1737
  Ibid 427. 

1738
  R v Chatters (Unreported, Queensland Court of Appeal, Fitzgerald P, Pincus and McPherson JJA, 15 March 

1995). 
1739

  Davies and Cody v The Queen (1937) 57 CLR 170, 181. 
1740

  R v Demeter [1995] 2 Qd R 626, 632 (Pincus JA, Mackenzie J concurring). 
1741

  Ibid. 
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8.65 In Queensland, the prima facie admissibility of in-court identification 
evidence is reflected in the provisions relating to the identification of a person by 
an ‘affected child’.  Section 21AT of the Evidence Act 1977 (Qld) is based on 
the premise that an affected child may be required to identify a person while 
giving evidence, and sets out the procedures to be adopted.1742 

8.66 The uniform Evidence Acts do not specifically provide for the 
admissibility of in-court identification.  However, the definition of ‘visual 
identification evidence’ in section 114(1) of the uniform Evidence Acts1743 would 
clearly cover this form of identification.1744 

8.67 In-court identification would, therefore, not be admissible under the 
uniform Evidence Acts unless the requirements for the conduct of an 
identification parade had been satisfied or one of the exceptions applied.1745 

8.68 The identification parade requirements and the exceptions thereto 
encompass most of the circumstances in which it may be appropriate to allow 
in-court identification at common law, as listed above.1746  However, once again, 
an important difference is that the uniform Evidence Acts requirements are a 
test of admissibility, rather than matters that go to the court’s discretion to 
exclude the evidence. 

The ALRC’s view 

8.69 The ALRC considered that the definition of ‘visual identification’ 
evidence contained in section 114(1) clearly covers in-court identification.1747  

                                            
1742

  Section 21AT of the Evidence Act 1977 (Qld) provides: 

21AT Identification of persons or things by affected child 
(1) This section applies if an affected child is required to identify a person, 

including the defendant, or thing when the child is giving evidence. 
(2) The court may make the orders it considers appropriate to ensure that the 

identification is carried out in a way that limits the distress or trauma that might 
be suffered by the child when making the identification. 

Note— 

See section 9E for the general principles to be applied when dealing with a child witness. 

(3) The court must also decide at what point during the giving of the child’s 
evidence the identification is to be made. 

(4) If an affected child is required to be in the defendant’s presence for the 
purposes of identification, the child should not be required to be in the 
defendant’s presence for the identification for any longer than is necessary. 

1743
  See note 1681 of this Report. 

1744
  Odgers S, Uniform Evidence Law (6th ed, 2004) [1.3.9500]. 

1745
  These requirements are discussed at para 8.20 of this Report. 

1746
  See para 8.64 of this Report. 

1747
  Australian Law Reform Commission, Discussion Paper, Review of the Uniform Evidence Acts (DP 69, 2005) 

para 12.49. 
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8.70 The ALRC posed the question set out above1748 to determine the 
extent to which in-court identification is used.  Subject to further information, the 
ALRC did not propose any amendment to section 114(1). 

The QLRC’s view 

8-10 The QLRC is of the view that: 

 (a) there is a clear difference in the approach taken to the 
admissibility of in-court identification at common law, as 
applied in Queensland, and under the uniform Evidence Acts; 

 (b) the approach taken to the admissibility of in-court 
identification would require further review if Queensland were 
to consider adopting the uniform Evidence Acts. 

8-11 The QLRC agrees with the ALRC’s approach in not proposing any 
amendment to section 114(1) of the uniform Evidence Acts, subject 
to information received in response to its question about the extent 
to which in-court identification is used. 

 

                                            
1748

  See para 8.61 of this Report. 



 

Appendix 1 

Terms of reference 
A review of the uniform evidence act 

1. I, ROD WELFORD, Attorney-General and Minister for Justice, having 
regard to: 

• the importance of maintaining an efficient and effective justice 
system in which clear and comprehensive laws of evidence play a 
fundamental role; 

• the experience gained from almost a decade of operation of the 
Evidence Act 1995 (Cth) and the Evidence Act 1995 (NSW) (the 
uniform evidence act); 

• the desirability of achieving greater clarity and effectiveness and 
promoting greater harmonisation of the laws of evidence in 
Australia; 

• the fact that the Australian Law Reform Commission is reviewing 
the Evidence Act 1995 (Cth), in association with the New South 
Wales Law Reform Commission which is reviewing the Evidence 
Act 1995 (NSW), with a view to producing agreed 
recommendations; and 

• the desirability of having involvement in that review; 

refer to the Queensland Law Reform Commission, for review pursuant to 
section 10 of the Law Reform Commission Act 1968 (Qld), the uniform 
evidence act. 

2. In carrying out its review of the uniform evidence act, the Commission is 
to have particular regard to: 

(a) the following topics, which have been identified as areas of 
particular concern: 

(i) the examination and re-examination of witnesses, before 
and during proceedings; 

(ii) the hearsay rule and its exceptions; 

(iii) the opinion rule and its exceptions; 

(iv) the coincidence rule; 
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(v) the credibility rule and its exceptions; and 

(vi) privileges, including client legal privilege; 

(b) the different approaches adopted by the uniform evidence act and 
the Evidence Act 1977 (Qld) in relation to the matters outlined 
above, and the advantages and disadvantages of those 
approaches; 

(b) the relationship between the Evidence Act 1977 (Qld) and other 
Queensland legislation regulating the laws of evidence; and the 
extent to which, if at all, the fact that areas of evidence law are 
dealt with in other legislation poses any significant disadvantages 
to the objectives of clarity, effectiveness and uniformity; and 

(c) recent legislative and case law developments in evidence law, 
including the extent to which common law rules of evidence 
continue to operate in areas not covered by the uniform evidence 
act and the Evidence Act 1977 (Qld); 

(d) the application of the rules of evidence contained in the uniform 
evidence act and the Evidence Act 1977 (Qld) to pre-trial 
procedures; and 

(e) any other related matters. 

3. In undertaking this reference, the Commission is to work in association 
with the Australian Law Reform Commission and the New South Wales 
Law Reform Commission  with a view to producing agreed 
recommendations for inclusion in the Australian Law Reform 
Commission’s proposed June 2005 Discussion Paper. 

4.  The Commission is to provide a report to the Attorney-General on its 
review of the uniform evidence act by 31 July 2005. 

Dated the 31st day of March 2005. 

 

Rod Welford MP 

Attorney-General and Minister for Justice 
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