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PREFACE

The Victorian Law Reform Commission (VLRC) and the Queensland Law
Reform Commission (QLRC) have been given references by their respective
Attorneys-General to examine the law relating to securities over personal
property with a view to the introduction of uniform Australian legislation
on the subject. These references were consequent upon a reference by the
Attomney-General of Australia to the Australian Law Reform Commission
(ALRC) on the subject. The reference to the ALRC included the object of
harmonising the law with respect to personal property securities between
Australia and New Zealand and to take account of a report of the Law
Commission of New Zealand on a Personal Property Securities Act for that
country. :

The ALRC had consultations with the New South Wales Law Reform
Commission (NSWLRC), the VLRC and the QLRC with a view to the
production of a joint discussion paper leading ultimately to a joint report
by the relevant Commissions. Initially it was agreed by the Commissions
that the ALRC should have prime carriage of the work on personal property
securities. ’

It has become apparent that the ALRC has different policy objectives which
it wishes reflected in the final recommendation from the policy objectives
of the VLRC and the QLRC. The ALRC has as one of its objectives the
development of a model which will expand disclosure of information of the
property of a company being used as security and its level of debt. The
model requires mandatory registration of all security given over property.
Registration is enforced by criminal sanction.

The VLRC and the QLRC take the view that any appropriate model must
be one of voluntary registration. The incentive to comply is economic not
criminal; the sanction is that non-registration leads to loss of priority against
competing registered interests.

There are two aspects to the objective of public disclosure of security
interests granted and the level of debt. The first is disclosure for the benefit
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of shareholders in public companies and for the market place. The second
is for the protection of creditors or prospective creditors or lenders to a
company. Attainment of the first objective does not require that all
companies be compelled to register every security interest granted by the
company at any point in time. There are other ways to achieve this
objective. The second objective is attained by a system of voluntary
registration which denies to the holder of an unregistered security interest
any advantage over creditors or secured creditors who register a security
interest over personal property of a company.

The VLRC and the QLRC hold the view that the issue of public disclosure
of information by companies is a separate and distinct issue from the
development of a uniform model law dealing with personal property
securities. Any model law should relate to all securities whether corporate
or non-corporate. The law should stand alone and be self-contained. It
should not be implemented as part of the Corporation Law which is driven
by different policy considerations. The imperative of uniformity requires
that a model law be developed in the first instance for personal property
securities. Thereafter the issues raised by the objective of public disclosure
require independent consideration.

Because of the difference between the Commissions as to what was sought
to be achieved by the reference, the VLRC has withdrawn from the joint
reference. The QLRC determined not to delay the work of the ALRC and
the NSWLRC in preparing and distributing a discussion paper containing
a number of tentative proposals directed towards the creation of a model to
achieve both policy goals. Accordingly, the QLRC did not participate
further in the preparation of that discussion paper.

The VLRC and the QLRC have decided to publish their own discussion
paper on the subject. It is the hope of both Commissions that the issues
raised in both discussion papers will lead to the formulation of a model law
which is uniform and to the greatest degree possible eliminates the
problems under the existing law in relation to personal property securities. -
This paper is intentionally restricted to a discussion of what is an
appropriate model law for personal property securities.

The discussion paper was written for the two Commissions by Tony

Duggan and Simon Begg, two of Australia’s leading experts in the field.
The Queensland and Victorian Commissions express their deep gratitude to
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them for the large amount of work they have done for the project in a
purely honorary capacity.

The Commissions adopt the authors’ views as their own in relation to the
problem and the possible solution so far as personal property securities are
concemed. The authors in section 3.7 of the discussion paper raise the
question "What about land?". Security interests over and in respect of land
form no part of the references to the Commissions. Whether or not the
development of an appropriate model for personal property securities leads
logically to the development of a similar model for securities over and in
respect of land is a matter for another day. Accordingly the QLRC does not
adopt the authors’ observations in section 3.7 and expresses no view one
way or the other on them.
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INTRODUCTION

1.1

WHAT IS THIS PAPER ABOUT?

1.1.1

112

The concerns

The main concern is with competing claims to personal
property where one or more of the claims rests on a
security interest, and with the need for a coherent set of
legal rules to deal with the problem. Some reference
will be made to the need for reform of the rules
governing the rights and obligations of the parties to a
security transaction between themselves. Although the
focus is predominantly on personal property security law
reform, the paper will also have something to say about
the related problem of competing claims to ownership,
and about land dealings.

Registration

The present law is a patchwork system of statutory rules
and common law and equitable principles. There are
numerous forms of security arrangement, and the
tendency is for the law to regulate them by reference to
their form rather than their substance. In other words,
the rules vary in accordance with factors which, for the
most part, lack any sound basis in policy or commercial
practice. Registration is required in certain
circumstances as a means of preventing competing
claims from arising, but the law is piecemeal. In this
sense, the commitment to registration has been
insufficient.  On the other hand, there is a plethora of
registration statutes directed to different kinds of
transactions, as well as (in many instances) separate
registration requirements for the one kind of transaction
from State to State. In this sense, the commitment to
registration has been excessive. In short, there are both



1.13

gaps and overlaps in the current requirements for
registration. This means that in some cases there is no
provision for registration at all, while in others the same
security interest is required to be registered more than

once.
Priority rules

Some registration statutes include priority rules for
resolving competing claims to property, while others do
not. Where there is no provision for registration, Or
where the relevant registration statute does not include
priority rules, common law rules apply. The statutory
priority rules vary from one statutory scheme to another,
so that at this level, too, there is no coherent pattern of
regulation. In the cases where registration statutes
overlap, there is the potential for a transaction to be
subject to conflicting sets of priority rules. The
non-statutory ("common law") priority rules are in fact
a mix of common law and equitable inputs codified and
modified as to part by the sale of goods legislation. The
rules have developed piecemeal over the centuries, and
they tum for the most part oD purely formal
considerations (such as whether the competing interests
are legal or equitable in nature). The rules are
unsystematic, unnecessarily complicated and lacking any
sound basis in principle.

12 WHAT IS PERSONAL PROPERTY?

121

Personal property

Personal property is any property other than land. It
includes tangibles (goods), and also intangibles such as:
insurance policies; patents, trademarks and copyright;
shares; and negotiable instruments. The reference to
debts is to a debt owing by a third party t0 the giver of
the security interest, including: book debts; debentures;
and deposits.



1.3.

WHAT IS SECURITY?

1.3.1

The nature of security

Security can be defined as "a right to take possession
and sell property and apply the proceeds in satisfaction
of a debt owed to the secured party".* The interest is
essentially of a proprietary character in the sense of
involving rights against the secured property, and not
merely against a person. According to Sykes, in the
case of a mere personal right:’

"Enforcement lies only by action at
law or in equity, and, though
execution after judgment can be
levied by the appropriate mode
against the debtor’s assets, at any
given moment before the process of
execution is set in train, there is no
right to any specific asset of the
debtor. If, however, a security is
held over the debtor’s property, then
the creditor on default has an instant
right to proceed to satisfy his claim
out of the property itself, namely by
sale or some other process".

The main function of security is to give the creditor
protection in the case of the debtor’s insolvency. As a
general rule, a security interest enables the creditor to
claim the secured property in priority to the debtor’s
unsecured creditors.

The following derives from Duggan, Begg and Lanyon, Regulated Credit: The
Credit and Security Aspects (1989), paras 7.1.1-7.1.4.

Committee of the Law Council of Australia, Report to the Attorney-General for
the State of Victoria on Fair Consumer Credit Laws (1972), para 5.9.1.

Sykes, The Law of Secirities (4th ed, 1986), p. 3.



132 Consensual and non-consensual securities

There are various categories of security transaction.
Ope distinction is between consensual  and
non-consensual securities. A consensual security is one
that is created by agreement between the parties (for
example, a mortgage, charge or pledge), whereas a
non-consensual security is one that arises by operation
of law (for example, the various kinds of common law,
equitable and statutory lien). The concern of this paper
is with consensual securities.

133  Possessory and non-possessory securities

Another distinction is between possessory and
nonN-possessory securities. A possessory security entails
the transfer of possession of property Or documents of
title without the transfer of any proprietary rights. A
non-possessory security, by contrast, entails the transfer
of proprietary rights, but not necessarily possession.
Examples of possessory securities include the pledge
and the possessory lien. Examples of non-possessory
securities include the mortgage and the charge.

134 Mortgages and charges

The main forms of non-possessory consensual security
are the mortgage and the charge. A mortgage of
property has the effect of transferring ownership to the
creditor, subject to the debtor’s right to redeem. A
charge on property (sometimes called a hypothecation)
confers no proprietary interest on the creditor, but
simply represents an encumbrance attaching to the
property giving the creditor a right to look to the
property for satisfaction of the debt! A mortgage may

The distinction between the two forms of security has become blurred. Equity
confers on the mortgagor a proprietary right of redemption, and the consequence
of this is to endow the mortgage with some of the characteristics of a
hypothecation. Correspondingly, special rights and remedies deriving from the
general law goveming mortgages have been conferred by statute on the charge



be either legal or equitable in character. A charge may
be either equitable or statutory and, if the latter, is
probably legal in character in the absence of any
provision to the contrary. An equitable charge may be
either fixed (given over a particular item of property) or
floating (given over property owned by the debtor from
time to time, including property such as stock in trade
with which the debtor remains free to deal pending
crystallisation of the charge).

1.35 Title retention

The common feature of the security transactions just
described is that each entails either the transfer of a
proprietary interest in the subject property from the
debtor to the creditor, or the creation of a new
proprietary interest in the creditor’s favour. There is
another category of transaction which does not possess
this feature, so that it is therefore not in form a security,
but which nevertheless may fulfil exactly the same
function. The category comprises the various kinds of
title retention arrangement, including the conditional sale
(or "Romalpa agreement"), hire-purchase and the finance
lease. In this kind of case, the creditor has a right to
take possession which derives from retained ownership
(as opposed to transferred ownership). The transactions
in question therefore fit the functional description of
5[ | security discussed in para. 3.1 above, even though they
: are formally distinct.

1.3.6  Stock in trade financing

A business debt may be secured by a security interest
given or retained in a fixed asset (such as plant or
equipment), or by a security interest over stock in trade
(or inventory). The distinguishing feature is that, in the
latter case, the debtor needs to be able to dispose of the

in certain circumstances and the consequence of this has been to endow the
charge with some of the characteristics of a mortgage: ibid 14-15.




subject property in the ordinary course of business,
unencumbered by the security interest. The main kinds
of stock in trade (or inventory) financing include: the
floating charge; bailment and other kinds of floor plan
arrangement used particularly in connection with motor
vehicle dispositions; and Romalpa agreements. The
particular advantage of the floating charge is that, in the
case of a sale in the ordinary course of the debtor’s
business, it allows for the crossover of the creditor’s
security interest from the asset that has been disposed of
to the proceeds of the sale. The facility of other kinds
of transaction for performing this Crossover function is
more problematical. Book debts can be made the
subject of separate financing arrangements, including
outright sale (factoring), Or assignment by way of
security.

14 WHAT KINDS OF DISPUTE CAN ARISE?

14.1

Theft

There are three main sets of circumstances which may
give rise 10 competing claims in personal property. The
first case is where property owned by A is stolen by X
and sold to B who buys it without knowing that X is a
thief. This kind of case involves competing claims to
ownership. If A wins, the consequence is that B will be
treated as never having obtained title, whereas if B wins,
A’s title will be extinguished. A variant on this
scenario is where the stolen goods are the subject of a
security interest held by Al. In these circumstances, if
B wins, the interest of both A and Al in the property
will be extinguished. On the other hand, B may lose in
whole or part. A total loss would result in B obtaining
no interest at all in the property. A partial loss would
result in B obtaining an interest, free from any claim by
A to ownership, but subject t0 Al’s security interest.
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Fraudulent conversion

The second case is where A holds a security interest and
X (the debtor), without A’s consent, sells the asset to B
who buys it without knowing of the security
arrangement. This kind of case involves a claim to
ownership (by B) in competition with A’s security
interest. If A wins, the consequence is not that B gets
nothing (as in the first case), but that B takes the asset
subject to A’s security interest. Conversely, if B wins,
the consequence (as in the first case) is that A’s security
interest is extinguished.

Wrongful creation of subsequent security interest

The third case is where A holds a security interest and
X (the debtor) without A’s consent creates another
security interest in the asset in favour of B who
transacts without knowing of A’s prior entitlement.
This kind of case involves competing claims to priority.
If A wins, the conseguence is that (as in the second
case), B takes the asset subject to A’s security interest.
If B wins, the consequence is not that A gets nothing
(as in the second case), but that A takes the asset subject
to B’s interest. Whoever wins gets first claim to the
asset. The other party gets any surplus after the
winner’s debt has been satisfied.

1.5 WHAT.ARE THE PURPOSES OF REGISTRATION?

1.51

Choice between two innocent parties

In each of these three cases, the dispute between A and
B is not of their making in any direct sense. The
wrongdoer is X, but in many cases X is likely to be
judgment-proof. Accordingly, the law is faced with the
dilemma of having to choose between two innocent
parties.
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The competing principles

The intractability of the problem is reflected in the fact
that the law has fluctuated down the centuries between
two opposing principles:’

"[t]he first is for the protection of
property; no-one can give a better
title than he himself possesses. The
second is for the protection of
commercial transactions; the person
who takes in good faith and for
value without notice should get a
better title".

The first principle is embodied in the Latin maxim,
nemo dat quod non habet. It favours A. The second
principle is known to civilian law as possession vaut
titre. It favours B. In Anglo-Australian law, the nemo
dat rule has tended to predominate, but the commitment
to it has been whittled down by the admission of
exceptions (most potably, as a consequence of the
Factors Acts). In Victoria and Western Australia, the
drift to the other extreme is almost complete following
the adoption in the chattel securities legislation of a
statutory bona fide purchaser rule to deal with the case
mentioned in para. 1.4.2, above.

Registration

The conflict of principle means that there can never be
an entirely satisfactory ex post solution to these kinds of
problems. The challenge, therefore, is to devise an ex
ante solution, in the form of a method of preventing the
problem from arising in the first place. This is where
registration comes in. The purpose of registration is to
give B a means of discovering the existence of A’s

Bishopsgate Motor Finance Corporation v Transport Brakes Litd [1949] 1 KB
332 at 336-337 per Denning L.J.
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interest before B transacts with X. If A’s interest is
registered, B should discover it by searching. Then
(assuming B is honest), the transaction with X will not
go ahead and the problem of conflict is avoided. This
will not be the outcome if A fails to register or B fails
to search, but then, in either case, there is a clear
principled basis for arriving at an ex post solution.

Title registers

Different forms of register are needed to deal with the
three kinds of case discussed above. In the first case,
what is required is a register of title, similar to the
Torrens system of registration applicable to land
dealings. A title register for ships has been established
pursuant to the Shipping Registration Act 1981 (Cth),
but there are few other examples of this kind of
registration system in Australia. In the United States,
there is in many jurisdictions provision for the
registration of title to motor vehicles but there is no
corresponding legislation in this country. This issue will
be discussed further below (see para. 3.6).

Asset-indexed register of security interests

In the second case, what is required is a register of
security interests indexed against the asset in question.
The best local example of this kind of scheme is the
provision in all States for the registration of security
interests in motor vehicles. This kind of registration
scheme (as with title registration) is only possible in the
case of property that is capable of being individually
identified, by means such as a serial number. Examples
include cars, caravans, trailers, motor boats, ships,
aircraft, patents and insurance policies.



156 Debtor’s name-indexed register and asset-indexed
register compared

In the third case, what is required is a register of
security interests indexed either against the asset Or the
name of the debtor. Neither alternative is perfect. A
debtor’s name-indexed registration system provides
information about prior security interests in an asset
created by a particular person. However, it will not
necessarily provide information about security interests
in an asset created by a prior owner? Furthermore, the
system is vulnerable to the use of false names. An
asset-indexed system is subject to neither of these
limitations. On the other hand, what this kind of system
will not disclose is information about all the security
interests a particular person has created.  This
information may be of value to intending creditors, and
it can only be generated by a debtor’s name-indexed
registration system. A further limitation of an
asset-indexed system is that it does not enable the
recording of information relating to unascertained goods
until they are ascertained. This is because registration
depends upon the asset being capable of precise
identification’  An example of an asset-indexed
registration scheme directed to the third case is the
Chattel Securities Act 1987 (Vic), section 10 of which
deals with competing claims between the holders of
registered security interests in motor vehicles.'® An
example of a debtor’s name-indexed registration scheme
directed to the third case is the registration of charges
provisions set out in Part 3.5 of the Corporations Law.

10

10

Cf Corporations Law, s. 264 which provides for registration in the case where
a company acquires property subject to a charge that would have been
registrable if it had been created by a company in the first place. However, this
provision is only relevant where the company contracts for title in the property
subject to the encumbrance. It does not apply where the debtor (fraudulently)
purports to transfer an unencumbered title to the property.

See Begg, "The Registration of Security Interests in Chattels” (1981) 55
Australian Law Journal 649 at 651-652.

See also Chattel Securities Act 1987 (WA), s. 10; Motor Vehicles Securities Act
1986 (Qld), s. 12; Goods Securities Act 1986 (SA), ss 11 and 12.
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