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To the Honourable P.R. Delamothe, O.B.E., M.L.A.,
Minister for Justice and Attorney-General,
BRISBANE.

Under Item 6 of Part A of its approved programme, the
Law Reform Commission is required:

"To examine the provisions of '"The Fatal Accidents
"Act" with a view to the elimination of anomaljes'’,

The within Report comprises a drait Bill and commentary
and represents the recommendations of the Commisgion consequent
upon its examination of the law in this regard.

As the first part of the commentary points out, the
Queensland legislation appropriate to this matter is to be found in
the Common Law Practice Act 1867-1970 which was amended by
Act No. 44 in 1970. The Commission recommends that sections
15C and 15D of that Act be repealed and new sections be substituted.

A working paper was circulated for comment and
criticism to persons and bodies believed to be interested. Some of
the suggestions received have been incorporated into the proposed
amendments.

The Commission wishes to draw attention to another of
its Reports dealing with the allowance of interest in an action
where damages have been awarded. That Report also recommends
amendment of the Common Law Practice Act 1867-1970. If both
recommendations are accepted, perhaps they could be combined
in the one amending Act.

W.B. Campbell (Chairman)
P.R. Smith (Member)

B.H, McPherson {Member)

J.J. Rowell (Member)

(RS I S
BRISBANE .
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COMMENTARY

The provisions in Queensland legislation referred to as
the "Fatal Accidents Acts'' are to be found in the Common Law
Practice Act 1867-1970 - ss.12 to 156D(5). These provisions are
analogous to the English Acts - Tatal Accidents Act 1846, Fatal
Accidents {(Damages} Act 1908 and Law Reform {Miscellaneous
Provisions) Act 1934.

Claims for damages fall under the following heads:-
(a) the dependants' claim - ss. 12 to 15C;
(b) the claim for the benefit of the estate - ss. 16D, et. seq.

Dealing first with the dependants’ claim, reference to s.12
ghows that to maintain an action it must be proved:-

(a) that the deceased was injured through the wrongful act,
neglect or default of the defendant;

(b} that he died in consequence of such injury;

{c} that at the time he died he had a right to maintain an
action to recover damages;

(d) that the beneficiaries have suffered pecuniary loss from
his death.

With respect to (c) it must be borne in mind that the damages under
the Act can be reduced to a proportionate extent where it is found
that death has resulted partly from the fault of the deceased [see
s.10(4) of "The Law Reform (Tortfeasors Contribution, Contributory
Negligence and Division of Chattels) Act of 19527. In (d) the action
can be maintained only upon proof of pecuniary damage and a

verdict for nominal damages cannot be entered.

If the deceased would have had a maintainable cause of
action if he survived, damages may be claimed under ss.12 to 15.
Dependants' action is not the same action as the deceased had, but
a separate action in which damages are assessed on different
principles from those in any action the deceasged could have brought

-.personally-in-his lifetime...The usual form of action is brouwghtby

the widow and children on the death of the hushband and father.
However, other actions are available, viz. i~

(i} Husband on death of wife:

A wife is not generally a breadwinner and will not in most
cases be bringing tangible contributions into the household
in the form of money or goods. It is therefore the loss of
services gratuitously rendered in the household that form
the principal and perhaps only pecuniary loss on her death.
Such damages are only recoverable if they are attributable
to the relationship of husband and wife (Burgess v.
Management Committee of the Florence Nightingale Hospital
for Gentlewomen | 1955] 1 AlL E.R. 511). However,
damages for loss of a wife's services were held not recov-
erable in the case where it was impossible to place a
monetary value on the future services of the wife, the




husband not intending to replace his wife's gratuitous
services (Seymour v. British Paints (Aust. ) Pty. Lid.
(1967} Qd. R. 227).

(ii) Children on death of mother:

Usually where the husband is alive and claiming the loss
of the children is not considered. As to gratuitous
services, the amount will generally go to swell the
husband's loss as he remains under an obligation to
maintain the children. In certain circumstances only the
children's dependency will fall for consideration as, for
instance, where the mother was already deceased at the
time of the father's death or both parents are killed in the
same accident. According to Mayne & McGregor on
Damages, 12th ed., para.824: "Where the mother has
died in the same accident as the father, money passing to
the children from the mother's estate is not an element to
be taken into consideration in assessing damages.' (See
Public Trustee (W.A,)v. Nickersson 111 C. L. R, 500}.

(iii) Parent on death of child:

(2) married child - parent would not be likely to have a
claim unless the child had previously been making
regular contributions towards the support of the parent;

(b} unmarried child - the fact that no contribution is being
' made at the time of death does not rule out all loss to
the parent. However, the possibility of the child

marrying would be taken into account;

(¢} infant child - as was held in Barnett v. Cohen [1521]
2 K.B. 461 in denying the father's claim, there is
usually no reasonable probability of pecuniary benefit,
only a speculative possibility.

Only one action can be brought and that by and in the name
of the deceased's executor or administrator for the benefit of the
widow, husband, parent or child commenced within three years of
the death. If the action is not brought by the executor or admin-
istrator within gix months of death, the action may be brought in the
names of all the persons who benefit. The loss to the family as a
whole is assessed and then apportioned between the various:
dependants. Under s.15C no account is to be taken of any sum paid

-..or.payable on the death of the deceased under any eontractof 0

assurance or insurance.

Courts restirict recovery to damages for the loss of the
pecuniary benefit arising from the relationship which would have
been derived by the continuance of life. This consists of money,
property or services. No more than this, except for funeral
expenses since 1940, can be recovered. As Lord Wright said in
Davies v. Powell Duffryn Collieries {19427 A.C. 601, at page 617:
TThere is no question here of what might be called sentimental
damages, bereavement or pain and suffering. It is a hard matter of
pounds, shillings and pence”. Damages are to be calcvlated in
reference to reasonable expectation of pecuniary benefit as of right
or otherwise from the continuance of life (Franklin v. South BEastern
Ry. Co. (1858) 3 H & N 211 - 157 E.R. 448). In Mayne & McGregor
{op. cit. ) it is said at para. 812: '"This entails two consequences of
importance: first there is no need to show deceased was under a
legal liability to support him or her; and second, there is no need
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to show the dependant was receiving pecuniary benefit at the time
of the death (a purely prospective loss is sufficient), "' {See also
Taff Vale Ry. Co. v. Jenkins 1913] A.C. i)

The pecuniary benefit may be calculated by taking the
annual figure of the dependency whether stemming from money or
goods, property or services rendered and multiplying it by the
number of years the dependency was expected to last. Lord Wright
(supra) continued: "....... The starting point is the amount of
wages which the deceased was earning, the ascertainment of which
to some extent may depend on the regularity of his employment.
Then there is an estimate of how much was required or expended
for his own personal and living expenses. The balance will give a
datum or basic figure which will generally be turned into a Iump sum
by taking a certain number of years' purchase. That sum, however,
has to be taxed down by having due regard to uncertainties, for
instance, that the widow might have again married and thus ceased
to be dependent, and other like matiers, of speculation and doubt'',
In Lincoln v. Gravil, 94 C.L.R. 430, the judgment speaks with
approval of decisions fixing a figure of sixteen years purchase (page
448). See also Lord Diplock in Mallett v. McMonagle [1970] A. C.
166 at page 174. However, the amount of damages to be awarded is
likely to be affected by such contingencies as death, marriage {in

" the case of a child) or remarriage. In Willis v. The Commonwealth
73 C.L.R. 105 it was held that the fact that the claimant widow has
remarried is material to the assessment of her pecuniary loss.

Causes of action for the benefit of the estate survive by
s.15D. Thus a claim for damages could be brought by the executor
or administrator of the deceased (cf. English Law Reform (Misc-
ellaneous Provisions) Act 1934). The estate is entitled to claim
medical expenses, loss of earnings, pain and suffering and loss of
amenities of life, all being limited to the period between injury and-
death. Often death will follow reasonably speedily and the period
involved will be so short that litile is recovered under these heads
gsee Rose v. Ford {1937} A.C. 826 and Benham v. Gambling [1941]

.C.15%).

In Davies v. Powell Duffryn Collieries (op. cit. ) it was held
that any benefit accruing or likely to accrue to the dependant from an
award o the deceased's estate under these provisions falls to be
deducted from the damages awarded under ss.12 and 13. Itis the
right of action not the assessment of damages which is said by
s.15D(5) to be in addition to and not in derogation of the rights

award under s. 15D must reduce the award under s.13, but not vice
versa, Damages awarded under s.13 must, subject {0 statutory
exceptions, take into account any pecuniary benefit derived from the
death of the claimant but the award under s.15D is not affected by
what the dependants may claim independently. Section 15D(2}Xc)
says damages shall be calculated without reference to any gain to the
estate consequent upon death.

Where ari action by a personal representative combines
claims under ss.12 and 13 and s. 15D, the damages must be so
assessed as not to be duplicated in favour of those entitled to benefit
under both heads of cla:m (see Skelton v. Collins, 38 A.L.J. R. 480
at page 488), Where there is no claim under the latter section the
court can estimate what damages might have been awarded and deduct
them from the award under the former. A deduction would be made
only when the damages are paid or payable fo the dependant, not, for
instance, where the dependant does not benefit under the will or the
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estate is insolvent. There should be no deduction for amounts paid
for estate or administration expenses, funeral expenses or medical
expenses paid before death. In short, only that part of the award
under s. 15D which represents non-pecuniary loss and which indeed
generally forms the main part, if not the totality, of the award
should be available for deduction.

When damages are being awarded certain factors enter into
consideration as to whether the award should be reduced, for

instance;-

(2) reduction because of acceleration (see Smith v. Smith (1860)
Qd.R. 356 and Gillette v. Callaghen, 36 A.L.J. R. 72);

{b) remarriage of widow (see Nance v. British Columbia
Electric Railway Co. {1951] A.C. 601, 615; cited in
Parker v. Commonwealth of Australia, 112 C.L.R.
295, 315);

{c} child acquiring generous stepfather on remarriage of widow
{Mead v. Clarke Chapman & Co.Ltd. [1856] 1 W.L,R. 76).

It has been held proper to regard the widow's prosgpecis of
remarriage in arriving at an assessment of damages. However, in
Buckley v. John Allen & Ford (Oxford) Ltd. [1967] 2 W.L..R. 759,
Phillimore J. at page 763 said: '"'In the absence of some yardstick I
question whether .. ... any Judge is gualified to assess whether or
not she is likely to remarry'. One solution would seem to be to
award the widow an annual sum which would be subject to alteration
if her circumstances changed in any material regard. However, in
a working paper which included, inter alia: "The relevance of re-
marriage or prospecis of remarriage in an action under Lord
Campbell's Act", the Law Reform Commission of New South Wales
states that it does not favour deferment of the assessment of
damages as an attempt to overcome this problem. It expresses
itself as being in favour of the bolder course of making the
remarriage or the possibility of remarriage of the widow an irrelev-
ant congideration.

The Report of a Committee under the chairmanship of the
Right Honcurable Lord Justice Winn on Personal Injuries Litigation
(Cmnd. No. 3691) presented to Her Majesty's Parliament in July 1968
says at paragraphs 373 and 379 that the law should be changed so as

to obviate the need for the trial judge to take into account the widow's

prospecis of remarriage when assessing damage.

Section 15C provided a sum paid or payable on the death of
the deceased under any contract of assurance or insurance would not
be taken into account when assessing damages. This section,
inserted by amendment in 1915, is ahalogous to the English Fatal
Accidenis {Damages} Act 1908. Conflicting decisions thereafter have
failed to elucidate which "contracts of assurance or insurance' are
not to be taken into account in the assessment of damages. Courts
in Queensland give the phrase its generally accepted meaning and
ignore the fact that any such paymenis have been made. In 1966, ,
consequent upon the decision in Parker v. Commonwealth of Australia
(supra) the Victorian Parliameni passed an amendment to s.19 of the
Wrongs Act 1858 (q.v.). An article on page 295 of 40 A. L. J.
suggests that it would be appropriate for the other States to congider
adopting this enactment with a view to uniformity. The Commission
ig prepared to recommend its adoption but, as the concept of the word
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#eum' has been made to appear too narrow, paragraph (d) and the
final paragraph which the recommended s.15C contain differ from

the Victorian section.

Legislation existing in other Australian States, such as s. 3
of the Compensation to Relatives Act 1897-1953, has for many years
in New South Wales provided that in agsessing damages in a case of
this nature account should not be taken {inter alia) of any sum paid
or payable under any State or Commonwealth legislation by way of
Wwidow's, Invalid or 0Old Age Pensions, This has also been the case
in Tasmania since s.10 of the Fatal Accidents Act 1934 was amended
in 1955, Despite criticism, the Commission feels these exemptions
which are in s.15C in another form should be retained.

A question has been raised regarding the effect of ''ex gratia"
payments by insurance companies or funds raised by voluntary sub-
scription on the assessment of damages. However, as Fullagar J.
said in Attorney-General for New South Wales v. Perpetual Trustees
85 C.L.R. 237 at page 292: It would surely be out of the question
to reduce damages by a sum which some benevolent persons had
collected for the benefit of a man crippled in an accident". (see
also Redpath v. Belfast and County Down Railway Co. [1947] N. 1.
167, Peacock v. Amusement Equipment Co. Litd. |1954] 3 W.L.R.
288 and Mockridge v. Watson (1 960) V.R. 405).

The English 1934 Act, which was adopted in Queensland as
gg. 15D, et.seq., has not been without its critics. The general
eriticism is that damages under these provisions are intended to
compensate for the loss of the deceased and to prevent the delinguent
meotorist deriving advantage frorln the fact that he has killed his
victim rather than maimed him.” The damages go into the pockets of
the living and it is they who are being compensated and it is
anomalous and against the whole conception of common law to
compensate a person who has not suffered. Such non-pecuniary
losses as pain and suffering, ioss of expectation of life, are in a
sense personal to the victim and do not represent a loss to the estate
(see Fleming: "The Law of Torts" (3rd ed.) page 697).

When death was actually caused by the injury in question
claims for damages under such heads as pain and suffering, bodily
or mental harm or for curtailment of expectation of life are dis-
qualified under the New South Wales and Victorian legislation (see
Law Reform {Miscellaneous Provisions) Act 1944 (N.S.W. Statutes,

yol. 6, page 190) and-Administration and. Probate Act 1958 (Vic.
Statutes, vol.1, page 62) ). The Commission feels that it would be
more congistent and would remove any doubts which could arise if
the disqualification of those claims were general, and to this end
recommends the adoption of the South Australian legislation Survival
of Causes of Action Act 1940 (s. 3(a) ).

From comments received it would appear there is a body of
opinion (relying on the words of Taylor J. in Skelton v. Collins, op. cit.
at p. 488) that damages should be allowed to the estate of the deceased
person in respect of savings from income which that person could be
expected to make during his period of life expectancy if he had not
died. To remove any doubt as to the application of s.151¢2) the
Commission is of opinion that the claim should be expressly excluded
therefrom and has therefore added the words "including any gain which
would have accrued to that person after his death from his future
probable earnings had he survived" where they appear in paragraph
{d} thereof.
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The recommendations of the Commission are to repeal the
existing subgections C, D of s.15 of the Common Law Practice Act

1867-1970 and to substitute the two new subsections.




SUGGLSTED AMENDMENTS

Repeal of and new s,15C. The Principal Act is amended
by repealing s.15C and inserting in its stead the following section:-

15C. In assessing damages in any such action, whether commenced
before or after the commencement of the Common Law Practice Act
Amendment Act 1871, there shall not be taken into account -

(a) a sum paid or payable on the death of the deceased
person under any contract of assurance or insurance
{including a contract made with a friendly or other
benefit society or association or trade union);

(b) a sum paid or payable out of any superannuation
provident or like fund;

(c) a sum paid or payable by way of pension benefit or
allowance under any law of the Commonwealth or the
State or under the law of any other State terrifory or
country; or

(d) any gratuity in cash or otherwise received or receivable -

whether any such sum is paid or payable to or received or receivable -
by the egtate of the deceased person or is paid or payable to or
received or receivable by any person for whose benefit the action is

brought.

Amendment to s.15D. Section 15D of the Principal Act is
amended by omitting subsection {2} and inserting in its stead the
following subsection:-

{2) Where a cause of action survives as aforesaid for the benefit
of the estate of a deceased person, the damages recoverable for the
benefit of the estate of that person -

{a) shall not include any damages for his pain or
suffering, or for any bodily or mental harm

suffered by him, or for the curtailment of his
expectation of life;

(b) shall not include any exemplary damages;

(¢) in the case of a breach of promise to marry shall
be limited to such damage, if any, to the estate of
that person as flows from the breach of promise
to marry;

{d) where the death of that person has been caused by
the act or omigsion which gives rise to the cause of
action, shall be calculated without reference to any
loss or gain to his estate consequent on his death,
including any gain which would have accrued to that
person after his death from his future probable
earnings had he survived, except that a sum in respect
of funeral expenses may be included.
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COMPARABLE STATUTES OF OTHER AUSTRALIAN

STATES

Equivalent to ss.12 et. seq. - Dependants claim under

Fatal Accident provisions

N.5.W,

VICTORIA
TASMANIA
S.A,

W. A,

Compensation to Relatives Act 1897-1953,
vol. 2, p.655

Wrongs Act 1958, No. 6420, vol. 8, p.1105
Fatal Accidents Act 1934, vol.2, p. 536
Wrongs Act 1936, vol.8, p.750

Fatal Accidents Act 1859,

Equivalent to ss. 15D et. seq. - Survival Acts

N.S. W,
VICTORIA
TASMANIA

S.A,

Law Reform (Miscellaneous Provisions)
Act 1944, vol.6, p.188 (see s.2(2)(d), p.190,

Administration and Probate Act 1958,
No.6191, vol.1, p.49 (see s.29(2)(c), p.62)

Administration and Probate Act 1935, vol.1,
p. 23 (see s.27(3)(d), p. 35)

Survival of Causes of Action Act 1940
(see s, 3(a), p.313)

Law Reform (Miscellaneous Provisiong)
Act 1941 {see s. 4{2)(d}, p.121).
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