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While the 14-year sentence is in line with the offence of grievous bodily harm, it is extremely high 
regarding current pracƟce in sentencing for NFS.  However, it is possible to imagine ‘worst case 
scenarios’ where this level of sentencing maybe warranted. 

I appreciate the aspiraƟon of offence 2.  

However, it is difficult to imagine a scenario where placing pressure on the neck does not result in 
some restricƟon of blood or breath flow. There may be cases where it is difficult to prove that the 
behaviour restricted breathing or blood flow in the vicƟm.  It is likely I think that this charge 2 will 
become the default NFS charged by prosecuƟon and police if introduced. One possible way forward 
is to merge offence 1 and 2, maintain a 7 year offence with an aggravaƟon (and higher penalty of 14 
years) in cases where the prosecuƟon can prove that breath or blood flow is restricted.  

I quesƟon the need for offence 3 as currently expressed. 

There are a range of offences already available that cover this behaviour (eg assault, assault bodily 
harm, GBH, aƩempted murder).  A primary aim of the introducƟon of the NFS offence was to 
recognise the future serious risk associated with NFS in the domesƟc (specifically IPV) context and to 
ensure that this history appeared clearly on the offender’s criminal record. The commentary in the 
consultaƟon report appears (largely) to be focussed on relaƟonships that fall short of or may be a 
precursor to an inƟmate partner relaƟonship and thus may fall into the domesƟc seƫng category). 
Given this is the focus it may be more appropriate name these relaƟonships or include them in 
offence 1 and 2 (eg as daƟng relaƟonships).  

The Glass and colleagues study  

It’s my understanding that to date the best research on this point is the US based study by Glass and 
colleagues published in 2008.1 Their study was limited to claims about risk of fatality/near fatality 
post strangulaƟon2 in the context of inƟmate partner violence: 

all consecuƟve police or medical examiner inƟmate partner female homicide records from 
1994 – 2000 in each study city were examined for vicƟm-perpetrator relaƟonship. Cases were 
eligible if the vicƟm was a woman aged 18 years or older, the perpetrator was a current or ex-
inƟmate partner, and the case was designated as “closed’ by the police. 

The researchers also interviewed a sample of 194 women who experienced aƩempted homicide. 
This combined sample was compared an ‘abused control’ group.  

A total of 4746 women met the age and relaƟonship criteria and were read the consent 
statement. Among these women, 3637 (76.6%) agreed to parƟcipate. A total of 427 (8.5%) 
women had been physically abused or threatened with a weapon by a current or recent 

 
1 Glass N, Laughon K, Campbell J, Block CR, Hanson G, Sharps PW, Taliaferro E. Non-fatal strangulaƟon is an 
important risk factor for homicide of women. J Emerg Med. 2008 Oct;35(3):329-35. doi: 
10.1016/j.jemermed.2007.02.065.  
2 StrangulaƟon is not defined in the Glass et al study but in other studies they refer to strangulaƟon ‘in general, 
is produced by a constant applicaƟon of pressure to the neck. Depending on the method of pressure 
applicaƟon, strangulaƟon can be described as one of four types: (1) hanging; where the weight of the body is 
suspended by a ligature of some sort (the most common reported mechanism of hanging in general); (2) 
ligature strangulaƟon (garroƟng) where the pressure is solely applied by the ligature and not the weight of the 
body; (3) manual strangulaƟon (throƩling) where outside pressure is applied by a hand or hands; and (4) 
postural strangulaƟon where the neck is placed over an object and the weight of the body applies pressure to 
the neck’ see Wilbur et al (2001) Survey results of women who have been strangled while in an abusive 
relationship. The Journal of Emergency Medicine, 21(3): 297-302. 
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inƟmate partner and are included in this analysis. Thirteen abused controls were excluded 
because they reported that the injuries from their most severe incident of abuse were so 
severe that they thought they could have died. 

Based on this comparison the researchers were able to demonstrate that women who were the 
vicƟms of completed or aƩempted homicide were far more likely to have a history of strangulaƟon 
compared to the abused control women. The authors concluded that prior non-fatal strangulaƟon 
was associated with greater than six-fold odds of becoming an aƩempted homicide, and over seven-
fold odds of becoming a completed homicide vicƟm. 

Conduct and results of conduct  

Q2 What conduct should each of the three new offences criminalise?  

It would be useful to engage language used in other statutes in Australia. Australia is a very small 
country, and it makes sense for laws across borders to be uniform as far as possible.  I note the 
comments in the consultaƟon report that NT, Victoria and ACT all refer to: obstrucƟng or interfering 
with the respiratory system or accessory systems of respiraƟon as conduct. This is a very broad 
definiƟon that would seem to cover a variety of forms of behaviour that (potenƟally) restrict blood 
and air flow. This is the form of conduct I would support. I suggest that an aggravaƟon of the offence 
is to hinder or restrict blood or breath flow. 

The role of consent  

Q3 What are your views about consent:  

I would suggest removing ‘without consent’ as a requirement/element of the offence. Consent in the 
context of a coercive and controlling relaƟonship is difficult to apply.  

Consent could be a defence to the basic form of the offence (eg where restricƟon of breath or blood 
flow can not be proven.) While strangulaƟon is always risky, we also know that many young people 
are engaging in this form of behaviour during sex and an unintended consequence of a too draconian 
approach could be to prosecute a generaƟon of individuals.  

In most cases where consent has been raised it has been raised in the context of sexual 
strangulaƟon. If consent is a defence to the basic form of the offence it should be framed as per the 
affirmaƟve consent model in 348 and 348AA of the Criminal Code.    

Non-fatal strangulaƟon might be lawful in some circumstances  

Q4 When should non-fatal strangulaƟon be lawful? 

Defences  

Proposal  

P2 The exisƟng defences in the Criminal Code of provocaƟon to assault (s 269), prevenƟon of 
repeƟƟon of insult (s 270), and domesƟc discipline (s 280) should not apply to the three new 
offences.  

QuesƟons  

Q5 What are your views on proposal 2?  

I agree with this proposal.  Especially in the context of a domesƟc seƫng these defences should not 
apply. 
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Q6 Are there other defences you think should not apply to one or more of the new offences?  

Although rare, it is conceivable that self-defence might be appropriate in some cases, so should be 
available. 

Forum  

Proposal P3 Adult perpetrators who plead guilty should be sentenced in the Magistrates Court:  

• unless the perpetrator elects otherwise  

• subject to the Magistrate’s overriding discreƟon. Legally represented child perpetrators should 
conƟnue to be able to consent to have their case tried or sentenced in the Children’s Court 
(Magistrate).  

QuesƟon Q7  

What are your views on proposal 3? 

I support proposal 3. The experience to date demonstrates that sentences for strangulaƟon rarely 
exceed 3 years (the limit in the Magistrates Court). Our analysis of Queensland Courts data3 which 
the QLRC has repeated demonstrates that when maƩers are commiƩed to the District Court there is 
a lengthy average Ɵme to finalisaƟon, from 2023-2024 it was over 500 days.4 It is likely that if 
defendants can have their maƩers dealt with in the magistrates courts there will be more pleas of 
guilty to the charge and fewer aƩempts to have charges withdrawn by both defendants and 
complainants.5 This is because defendants will be facing a significantly lower maximum sentence if 
their maƩers is dealt with in the magistrates court and will have less incenƟve to contest the charge 
(to avoid the higher penalty). 

The shiŌ may have added benefits of police and prosecuƟon services as they will likely spend less 
Ɵme dealing with many aƩempts by defendants to have changes reduced or withdrawn. The change 
may have benefits to complainants who are likely to receive less pressure from accused people to 
withdraw their support for the charge. In our research we say many examples of complainants being 
pressured in this way.6    

 It is also likely that if sentenced by the magistrates’ courts, defendants will spend less Ɵme on 
remand and more Ɵme serving their actual sentence. This has dual potenƟal benefits, first that 
offenders may have beƩer access to appropriate jail-based programs to address their behaviour in 
more Ɵmely way and second that there may be some cost reducƟon given the higher costs 
associated with remand compared to prison. 

There are likely to be efficiencies in court processes with less maƩers going to the District Court this 
will reduce involvement of the DPP and also of the District Court.  

 
3 Sharman, L, Fitzgerald, R and Douglas, H, Non-Fatal Strangulation offence convictions and outcomes: Insights 
from Queensland Wide Inter-linked Courts data, 2016/2017-2019/2020 , The University of Melbourne and The 
University of Queensland (2022) 
4 QLRC ConsultaƟon Paper, 13 
5 Douglas, H, and Fitzgerald, R, 'Prosecuting strangulation offences: understanding complaint withdrawal using 
a social entrapment lens' (2024) Current issues in Criminal Justice 
6 Fitzgerald, R, Douglas, H, Pearce, E and Lloyd, M, The Prosecution of Non-fatal Strangulation Cases: An 
Examination of Finalised Prosecution Cases in Queensland, 2017 – 2020, The University of Melbourne and The 
University of Queensland  (2022) 
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There is also potenƟal if more people are sentenced earlier and service most of their sentence in jail 
rather than on remand for proper sorƟng of prisoners so that first Ɵme offenders are not placed with 
long term recidivism and influenced by potenƟally much more serious / entrenched offender types. 
Of concern is that our research (see appendix 1 aƩached)7 demonstrates that the prison 
environment is potenƟally operaƟng to entrench dangerous misogynist aƫtudes that may underpin 
many incidents of NFS. 

Finally, this approach to NFS sentencing is consistent with the approach of Queensland’s newly 
introduced coercive control offence.    

PracƟce and procedure  

QuesƟon  

Q8 What reforms to pracƟce and procedure are needed to ensure just and effecƟve operaƟon of 
the three new offences? 

I generally agree that educaƟon about the potenƟal effects of NFS should be provided across the 
community and legal professionals. InformaƟon about the dangers of sexual strangulaƟon should 
also be targeted towards young people. Our research suggests that some perpetrators may not be 
aware of the impacts of strangulaƟon thinking it is ‘safer’ than assaults more broadly.8 

Trauma informed approaches to service delivery are necessary across systems. While people who 
have experienced NFS may have experienced brain injury and PTSD as a result of NFS, brain injury 
and PTSD are potenƟally a result of many other forms of domesƟc violence, so trauma informed 
approaches are relevant generally in the context of domesƟc and family violence. 

The need for vicƟms to receive informaƟon about the process of cases in which they are the 
complainant has been an on-going issue across the criminal jusƟce space. VicƟm advocates may be a 
posiƟve way to improve their access to informaƟon. 

While the suggesƟon for the inclusion of jury direcƟons is posiƟve, it might also be useful to include 
at the beginning of the legislaƟon relevant statements (similar to the approach in Victoria) in guiding 
principles: 

  Crimes Act 1958 (Vic)  - SECT 34AC 

Guiding principles 
It is the intention of Parliament that in interpreting and applying this Subdivision, courts are to 
have regard to the fact that— 

        (a)     non-fatal strangulation of a person by a current or former intimate partner indicates 
that the person is, statistically, significantly more likely to be killed by the current or former 
intimate partner; and 

        (b)     in circumstances of family violence, non-fatal strangulation can indicate an ongoing 
and escalating pattern of coercive and controlling behaviour by the perpetrator; and 

 
7 Fitzgerald, R and Douglas, H. (forthcoming). DomesƟc violence and the role of imprisonment as a response: 
men’s post convicƟon talk about strangling women. Current Issues in Criminal JusƟce.  
8 See appendix 1. 
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        (c)     even very short or individual instances of non-fatal strangulation can demonstrate 
the perpetrator's physical dominance and control over the victim and create an atmosphere of 
fear and compliance; and 

        (d)     non-fatal strangulation will not always leave physical signs or injuries, and it can 
result in physical signs or injuries that only appear after weeks or months have passed. 

 

Regarding fast track, this is a resourcing quesƟon and in my view sexual offences should be fast 
tracked in view of the very high aƩriƟon rate. MaƩers involving children should also receive priority 
followed generally by gendered violence offences such as NFS and other domesƟc and family 
violence offences.  

Thankyou for the opportunity to write this submission. 

Kind regards, 

Heather Douglas 

Professor Heather Douglas AM 
FASSA, FAAL. 
Associate Dean (Advancement and Engagement) 
Melbourne Law School 
The University of Melbourne, Victoria 3010 Australia 
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