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If progressed, further consultation with the Office of the Chief Psychiatrist is requested. 
 
Issue 3:  
The review asks, “When should non-fatal strangulation be lawful?”. Discussion points on page 35-37 include 
reference to involuntary and forensic disability patients in context of an existing provision under the criminal code for 
lawful use of force. 

Criminal Code s266: Prevention of crimes and offences for which an offender may be arrested without 
warrant—prevention of violence by particular persons 
It is lawful for any person to use such force as is reasonably necessary in order to prevent the commission of 
an offence which is such that the offender may be arrested without warrant; or in order to prevent any act 
from being done as to which the person believes, on reasonable grounds, that it would, if done, amount to 
any such offence; or in order to prevent a person whom the person believes, on reasonable grounds, to be an 
involuntary patient under the Mental Health Act 2016 or a forensic disability client under the Forensic 
Disability Act 2011 from doing violence to any person or property. 

  
While non-fatal strangulation is a serious act with significant risks, and any such incidents would be exceptionally 
rare in authorised mental health services, its lawful use in the context of restraint—where it is reasonably necessary 
to prevent imminent harm or violence by an involuntary patient or forensic disability client—should remain 
permissible under Criminal Code section 266, provided such force is proportionate, justified, and remains subject to 
strict safeguards. 
End 
 
Clinical Excellence Queensland would like to thank you for the opportunity to provide input. 
 
Kind regards 
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Q൮ What are your views about consent, including: 

 whether the ‘without consent’ requirement should be removed or retained?  

 the circumstances in which the requirement should apply?  

 whether lack of consent should be an element or a defence? 

‘Without consent’ should be removed particularly given there is no definition for consent in the criminal code 
for the purpose of s315A. 
There are no circumstances in which the onus should be on the victim/survivor to prove that consent was 
not given.  
 

Non-fatal strangulation might be lawful in some circumstances 

Q൯ when should non-fatal strangulation be lawful? 

Non-fatal strangulation/choke holds occur in the context of a number of sports such as Jiu Jitsu and 
wrestling, with safeguards embedded into training and competitions. In this context, it is reasonable for non-
fatal strangulation to be lawful.  Non-fatal strangulation is commonly taught as an effective self-defence, 
particularly for women as it enables the woman to subdue and escape from a larger/stronger person if 
being attacked. In cases of self-defence particularly when physical capability is disproportionate, non-fatal 
strangulation should be lawful. 

 

 

 

 




