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views of the Commission. - RREIL G

R N

, The working paper is being circulated to persons
and bodies known to be interested, from whom comment and
criticism are invited. It is circulated on a confidential o
basis and recipients are reminded.that any -recommendations for .
the reform of the law must have the approval of ‘the Governor - -
in Council before being laid before Parliament. No irnferences

should be drawn as to any Government Policy.

' It is requested that any observations you may desire 7
to make be forwarded to the Secretary, Law Reform Commission, -
P.0. Box 312, North Quay, Queensland, 4000, so as to be
received no later than Friday, 2nd September, 1977. -

é" N .:' . ) .
/LY QW(L-;LE--LQ’%‘J ._'
(D.G. Andrews)- =
CHATIRMAN. . '

Dated at Brisbane, 8th July, 1977

© State of Queensland (Queensland Law Reform Commission) 1977




CROWHN PROCEEDINGS  ACT

Comment ary on Draft RBiil

TNTRODUCTION

In the constitutional context of the Australia States, the
expression "the Crown" is used as a synonym. for "the Government"
{cf. Hdgg: Liability of the Crown, pp. 9-10; Ryder v. Yoley (1806)
Y C.L.R. #22). Although the Crown is regarded as a corporation
see Re Mason [1228] 1 Ch. 385, 338, at common law there were several

obstacles to proceedings by a citizen in order to obtain legal redress f
against the Crown. One was the rule that the King could not be ' 
implcaded in his own courts. This dlfflculty was to some extent overvzx
come by the procedurc by way of petltlon of right, which, nowever, 5
was not available whevre the wrong complalned of was the commlsslon oF
a;tort. In the field of tortious liability, the max1m applled was the
"the King can do no wrong", in consequence of which it was held that ?;J

the Crcwn could neither commit nor authorise the comm1551on of a tortl

A further possible obstacle to redress was the de0151on in Sloman v
Government of New Zealand (1876) 1 ¢.P.D, 583, to the effect that a‘
colonial government was not a corporatlon and could not eifectlvely

‘be served with process.  The decision in Sloman's case, although
criticized by Professor F.W. Maltland never seems to have been over— ,
ruled, although in Australia it has probably been displaced by_the
provigions of the Commonwealth Constitution, which clearlyrenoughs"'
conceive of the States as entities capable of suing énd of being sueq;?;
‘see particularly s.75(iv) of the Constitution; . and cof. Commonwealthiijl
v. Rhind (1966) 119 C.L.R. 584. e

Had the foreg01ng state of affairs prevailed 1t would have beeﬁ‘
1ntolerable 1n a soclety in Wthh in. and after the nlneteenth oentury;_i
‘the government has become 1ncrea51ngly involved 1n tradlng and in-a hos;
of other activities which bring. it into frequent contact with Jnd1v1dua1£
citizens to whom a wrong may be dene. Fortunately, at an eariy date_ﬂﬂ;J
edch of.the'thcn coloniés of Australia and New Zealand enacted ._
legislation enabling claims to be made and enforced at law and in oau:tv!
against the "Government" of the colony, or, in other words, the Crown..
This legislation prov1ded and provides for.a petition to the Governoraiﬁi

praying for the appointment of a nominal defendant, against whom pro- .

ceedings may be brought and providing for satisfaction of judgments .
out of Government moneys. The effect has been to overcome or, perhansff

more accurately, o circumvent both the rule that the King could not

"be lmpleaded in his own courts and the rule that a colonial goveﬁnmenfg

was not an entity capasble of being sued. Anv remaining d1fr10u?r"
arising from the common law meUﬂitf of the Crown in res Dect of

tortious wrongs diseppeared when in Parnell v. Bowman (1887) 12 ApDp. Cn




AN3 the Privy Council held that the colonial legislation rendsred tha

Government of a colony liable fo be sued in an aciion of furt.

In Queensland the legislation enabling claims 1o be instifuted

and enforced against the Crown is the Claims against Government Aot

of 1866 (29 Vin., ¥No. 23). Section 2 of the Act provides for a

petition by any person "having or deeming himself to have any just

claim or demand against the Government" praying for the appointment

of a nominal defendant. The same section provides for appointment of

a nominal defendant by notification in the Government Gazette. Alt hougn'
the word used in =.2 is "may" and so appears to import a discretion,
the proviso %o the section automatically makes the Treasurer the nomlnaWj
defendant if no such notification is made by the Governor within one. T

month after presentation of the petition.

In practice the procecdure provided by the Act of 1866 has
operated satisfactorily, but it is subject to a few:defects. One-iS',

that the process of petition, appomntment of 2 nominal defendant,
and gazettal appears to be a quite unnecessary,’ wasteful and exnen51ve 3
step. Another is that the appointed nominal defendant may ‘die before_,
determination of the action, in which event a further appointment
becomes necessary. Another. disadvantage is that, particularly in o
cases where urgent relief such as an injunction is sought, it is not1 "f
practicable or possible to follow the statutory procedure for aup01nt1ng
a nominal defendant because of the delay involved. In such cases, J_t‘_"'=
has been held proper for the proceedings to be brougbt against the: ' 
Attorney—General as representlng the State : see Australian Alllancei ’
Assurance Co. Ltd. v. Attorney—General for Queensland [1916] St.R. Qd.
135 but, if this is so, then there seems to be 11ttie compelllng need'
for retaining the present_sysiem of appointment of nominal defendajtst'

" for the purpose of proceedingé'against the Crown.

The Rar Asscciation of Queensland has recommended in a memcrandum
‘dated 9th June, 1976 that the Act.of 1868 be repealed and new '
legislation enacted providing for proceedings against the Crown to be
brought against it under the name of the State of.Queensland, without .
the necegsity for appeintment of a nominal defendant. This '
pecommendation has been considered and is concurred in by the Solicitor:
General, who has approved a memorandum dated 7th June} 19786 prepared 
on this subject by one of his legal officers Mr. X.M. 0'Shea. The 7
former Minister for Justice and Attorney-General (Hon. W.E. Knox) has
in his memorandum dated 23rd July, 1976 also approved the proposal for
abelition of the procedure of appointment of a nominal defendant, and '~
its veplacement by a procedure for bringing actions simply against *the.
State of Quesensland, together with the repeal of the Acl of 1866 and’ru

the substitution of a statute in more modern form.




addition 1o the proposal for radernising the procadure fop

foregoing memorendum also recommends the enactment

of new legisglation simplifying the procedure for enforcement of e

by the Crows and the recovery of moneys in the form of forfeited
to the Crown. The existing procedure is

recognirzances, etc., due
which were only partly eliminated by

hedged about by many archaisms

early New 3outh Wales enactment entitled the Costs in Crown Suits:

the
Act
(38 Vic. No. 13).
siderable extent upon the provisions of Part I of the Victorian

Crown Proceedings Act 1858 (No. 6237), is designed to improve the

1856 (20 Vic. No. 3) and The Crown Remedies Act, 1874 - 1978
Part III of the Bill, which has drawn to a con-’

present state of Queensland law in this regard.




rapyT o - PRELT ”'”“Df

Short  title and commencement

1. The existing Act of 1866 is entitled "Claims against Government
Act'". Because the proposed new Act will be ceoncerned with suits by )
as well as against the Crown, the old title is in“DDropriafe YWe
consider that the title "Curown Proceedings Act" is preferable. It
is the title used in the omparable legislation of Victoria, Western =

Australia and the United Kingdom.

2. Division of Act.

3. Repeals-and savings. The three existing statutes - Claims againsf
Government Act, 1866, Crown Remedies Act, 1874 - 1976, ‘and the Costs iﬁf{
Crown Suits Act, 1856, will be repealed, or, in the case of the 1atter =

{(New South Wales) statute, will cease to apply.

The effect of Clauses 3(3) and 3(4) will be to apply the provzslon&
of the new Act to proceedings instituted after the naw Act commences,
irrespective of when the cause of action arose, but the Act of 1866 w1l?
continue to apply to actions in respect of which notification of ' '

appeintment of a nominal defendant has been gazetted prior to the com-_ii

mencement of the new Act.

4. "Application. The effect of the decision of the Full Court in _
Sundell v. Queensland Housing Commission (No. 5) [1955] St. R. Qd. 152,
- and. of'the High Court in Commonwealth v. Rhind (1966) 119 C.L.R. 584,
appears to be that a corporation which represents the Crown enioys a]l

the pr1v1]eges and immunities of the Crown : see the discussion of
.'thls point in this Commentary under "“any proceedings" 'in. relation to
cl- 7 of the Bill. The Act of 1866 did not apply to proceedlngg agaAnst
'Crown corporatlons (which were probably comparaleely rare phenomena

in 1866). Hence, it seems clearly enough to follow that, in litigation
by or against a Crown corporation which is invested with the priviieges
of the Crown, ihat corporation would be entitled to- the very privileges,
from dis scovery, ete., which 1t_1s a principal object of the 1866 Act to
. renove in any other proceedings against the Crown. The point appears
":nevér'to have arisen directly in any reported case although the two
.déciéions mentioned plainly imply the foregoiﬁg conclusion.

It is quite anomalous that a Crown corporation should enjey a
privilege which is now by statute denied to +the Crown itself. Hence
cl.4(2) is intended *to ensure that the procedural provisions of cll.7,

8 and 9 of the Bill will apply to Crown corporatians_and s¢ place them

on the same footing as the Crown and all other litigants.

5. Interpretation, This comprises definitions inecluding a definiticn
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the term "Crown corporation’

PART T - CIVIL PROCEEDINGS BY AND

AGATNST THE CRCWN

6. Proceedings by and against the Crown. The proposed clauses 6

and 7 follow in substance the wording of s.5 of the Act of 1866. The - -

follewing differencas should however bLe observed :-

"Subject to the provisions of any other Act". These words have

been introduced to preserve cases in which by some specific statutory’

provision a peculiar form of procedure is prescribed (e.g. éppealsgfiﬁ“ﬁ
~agdinst an assessment of stamp duty, which are provided for in.g. 2k
of the Stamp Act 1884 - 1976). They will also serve'tb énéure_that.“
claims against statutory cbrporations which fepresent the Crown and,
are.. abWe to sue and be sued are brought by or agalnst “the statutory

corporatlon in its own name and not by or agalnst the Crown as such.

"proceedings" in both ell. 6 and 7 is confined to proceedings

of a civil nature.

"Crown". The word "epown" is used throughout the Act in place:':
of the word "Government" which appeared in the 1866 Act. There are two
reasons for this. One is that the word "Government" is, as we have seen,
synonymous with "Crown" so far as the Government of Queensland (and
- other Australian States) is concerned, and was no doubt used in the
Act of 1866 only because it was then thought somewhat impudent for
a colony of Her Majesty to permit actions against the Crown eo nomine. '

Such a conslderatlon no longer has the same force in the 1aiter‘part

- of the twentleth century and in the prevailing constltutlonal context,

. - The second reason is that the BRill proposes “the repeal of
The Crown Remed;es Act 1874 - 187¢, and The Costs-ln Crown. Suits Act of
1856, which in substance placed the Crown as plaintiff in the same

poéition as a private citizen for purposes of all litigation. Of these
statutes (which will be replaced by the provisions of the proposed new
Aot) the form?r requires proceedings to be brought in the name of

"The Queen" (s.17), whilst the latter refers to "the Crown". It is
prelerabWP that the Crown be uniformly so descrlbed +hroughout the

‘legislation irrespective of whether it is suing as plalrtlff or

defendant.
The modern legislation of Victoria, Western Australia and New

Zealand also uses the term "Crown' in place of "Government'.

"by the Crown®. Clause B will permit of prooeedings-bi the Crown

under the nam: "State of Queensland". Such ppoceeﬁjnvs aré at present

possible under the Crown Remedies Act, which however provides in 5.6




tat debts due to the Crown may be recovered by proceedings commencad

45
{.A'f.L,

by writ of capias ad respondendun (ca.re.) issued out of the Suprems
Court. This writ, as Mp. 0'Shea points out in the memorandum already
referred to, is archalc and has as one of its undesirable featuris the

rossible arrest of ithe debtor, a course which is OLheerae very seldom-

pessible in purely civil proceedings. The Crown Remedies Act was

amended in 1930 by the insertion of s.2A to permli an action to be
rought by the Crown in the Magictrates Court in the ordinary way, and

there is a similar provision in s.70 of the District Courts Act. The

reform proposed by cl. 5 will produce uniformity of proceedings by

the Crown in the Supreme Court and in the other two éburts. In view

of the provisions of cl. 7 and of decisions such as that in Commonwealth
v. Andersen (1961) 185 C.L.R. 303, we see no need to retain special"
provisions, such as that in s.13 df the Crown Remedies Act, exmreusly

enabling the Crown to brlng proceedana for recovery of land by

'ordlnary action rather than by writ of ‘intrusion or by information.
It should be noted that the provisions of 5.5 of the Aet of 1866

have in the Bill been separated into two provisions (cll. 3 and 4)

for reasons which appear below.

7. Procedure. Section 5 of the Act of 1866 provides that a petit-
ioner may sue a nominal defendant "at law or in equity in any
competent court" and that "the proceedings and rights of parties
therein shall as nearly as possible be the same and judgment and costs
shall follow on either side as in an ordinary case between subject
and subject at law or in equity." The reference to "law or eguity"
appears in the section only for the sake of completeness, and has been
held not to exclude actions in Admiraity : South Coast Road Metal
Quarries v. Whitfield (1914) 1% S.R. (N.S.W.) 300. With the passing
of the Judicature Act of 1876, it has become redundant and the .
reference thereto has consequently been omitted from cl. 7. Section

o

of the 1866 Act (or its equivalent elsewhere) has been held to place
the Crown on a footing of substantial ‘equality with the subject in
matters of procedure in litigation, e.g. as to discovery : Jamieson
v. Downie [19231 A.C. 691; interrogatories : Fisher v. Tully (1873)
3 Q.8.C.R. 194% (the headnote to the report of this case may be rather
t00 widely expressed); and costs : see Affleck v. The Xing (1906) 3
C.L.R. 608, 630-631. -

The Victorian Crown Proceedings Act in ss. 22 and 23 uses a
slightly different Fformula for expressing the principle that proceedings
by and against the Crown should be regulated by the .progedure governing
éuits bétween subject and subject. In &c far as this concerns the
court in which proceedings are to be commenced, we have adopted the
Victorian provision in ¢l. 7(a), but otherwise we prefér toe retain in

cl. 7(b) the general form of the original s.5 of the 1866 Act, the

meaning of which has been well settled by judicial decisions over the

periced of a century or more since 1t was passed. The folldwing
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olaepvations may, however, be made on el.7:-

”cwurt“ The word court is defined in 1.5 so as to include

"tpibunal® and so cover proceedings not in a court strictly so called,
e.g. arbitration proceedings. ' ' ‘
Many proceedings'. Difficulties sometimes arise from the express.’

provisions of statutes establishing and incorporating partlcular bodlesﬁf
for specific Covernmental purposes. For ewxample, s.9(2) of the State C
Housing Act, 1945 - 1974, declares the State Housing Commission to

represent the Crown and to be a corporation c%pable of suing and belng-ﬂf
‘sued; -but in s.%(4) provides that it shall have all the privilages

of the Crown. In Sundell v. Queensland Housing Commission (No.5) [lQSJ]
St.R.Qd.162, the Full Court held that the Commission enjoyed as. one of’

these Dr1v1leges the immunity of the Crown from seizure of its propertv

1n execution. Taken to its loglcal conclusion this means that the

. Crown's privilege from making dlscovery or paying costs is also
available to such a corporation, and such a conclusion is consistent |
with the approach adopted by Barwick C.J. in Commonwealth v. Rhind (1966}
119 C.L.R. 584, 500, in the case of a Commonwealth Crown corporation. o

 As mentioned earlier, what is anomalous about this state of affairs lS_FE
“that the Crown as such does not enjoy such immunity in proceedlngs

under the Act of 1866, but proceedings against a statutory_corporatioh_ﬁf
are not brought against the Crown under that Act, but against the T.:
corporation established by the ‘pelevant Act which constitutes it. E&eﬁV_
if the decdision in Sundell's case. cannot be taken to re—lnvest the _“
Crown with all the foregoing pr1v1leges, it is obviously de81rable to-
place the matter beyond doubt, particularly because there are so many
Crown corporatlons which by statute are given the same form of

' pr1v1lege, e.g. the Comm1331oner for Rallways': gee Railways Act 191H.~-
1972, s.8(1). It is for this reason that we have thought it necessary
in effect to_subd1v1de s.5 of the Act of 1886 into separate clauses

"6 and 7, introducing the latter with the words "In any proceedings DYy

or against the Crown ....", and in cl.u4(2) to expresé-the gections as
applying notwithstanding the provisions of any other Act. Otherwise

the provisions of ¢l1.7 would apply only to proceedings agailngt the Crown
under the proposed legislation and not to proceedings. against a special

statutory corporatlon which under the statute lnnornoratlng it 15

" declared *o represent the Crown and enjoy its przvzleges

"pights of appeal" Szetion 25 of the Vlciorldn Crown Proceedings

:Act SPGCifically places rights of dppeal on the same fopting as other
rlghts of parties in Crown proceedings. We consider this a useful
addition and have oonaequently ineluded in ¢l.7(b) an express reference

to "pipghts of appeal", "appeal” being itself defined .in cl.5% of the
Bill. ' S




Clause & folleows in substance the existing
the 1855 Act. There was at one time a doubt
injunction mipht be zranted against the Crown, but this

az regards GQueensland, be regarded as having been set at

*ecisieﬂ af the Full Court in Australian Alliance Co. Ltd.
v, A.G. nld 19167 St.R.Q4.135, Out of abundance of caution «l.8

expressly refers to relief by injunction, and we have,,For completeness,

included a reference to declarations, a form of relief which was not

available in 18G66.

g, Satisfaction of judpments. There are some differences in the

provisions of various juris :dictions as to the mode of satisfying 3udgmena
against the Crown. As far. as the Commission is aware, no such _'”
gifriculty has hltherto been encountered under the ex1st1ng provsslonsif
of 5.8 of the Act of 1866, and cl.: 9 of the Bill simply repeats those

provisions in modern form.

PART IITI - RECOVERY BY THE CROWN -OF OTHER . DEBTS

1p. Fines to be recoverable by judgment. Section 3 of The Crown

‘Remedies Act is concerned with recovery by the Crown of fines imposed

"otherwige than by judgment or conviction of the cou?t". Instances of -
fines imposed otherwise thsn by judgment or conviction must needs be
rare and the form which appears in the Schedule to the Act suggests
only one case, viz. that of a fine for contempt committed in the face
of the court. Evidently such fines are, apart from express statutory
prov351on, not recoverable by judgment.

Ciause 1.0 of the Bill repeats the verbiage of the existing s.3

without substantlal alteration.

11. Debts due by reeognizance to be recovered by ‘judgment. A

recognizance is a baﬁd'by which the obligor acknowledges his indebt-
edness to the Crown and which is subject to a condition of defeasance
rendering it void only:fn event of fulfilment of a specified condition
or conditions. The commen form of reccgnizance is the bail bond under
which an accused binds himself, with or without sufeties, to appear

for trizl. In the event of non-appearance or other non- fulfilment

" of the condition of the recognizance, the recognizance is estreated,

i.e., the amount of the recegnizance is forfeited,'aﬁd the goods and
chattels of a surety may be distrained and sold to satisfy the amount

of the recognizance. Seetion 4 of the Crown Remedies Act providas for

a final judgment in a proscrlbed form to be signed in the Supﬂcmo Court
for the amount of such recognizance, and declares that. no appeal shall

be Ffrom such Judsment..




Clavse 11 of +he Bill meintainz the foregoing procedure but,

also confers a power to order imprisonment of the principal in the

event that the amount of the recognizance is not paid. To this extent

the clause resembles 5.5 of the Victorian Crown Proceedings Act,

12, Relief apainst forfeiture of recognizance. Section 5 of the |
2 Z i :

Crown Remedies Act authorises the court to order satisfaction to be

entered upon a jud gment for the amcunt of the estreated recognizance.
However, it is establxshed by authority that there is no discretion

in the court to refuse the Crown's application to have the raecognizance .
estreated : see R.V. Ralston [1952]1 Q.W.N. 46, (where Mack J. indicaied

that he would have exercised the discretion favourably if he had i
pessessed a discretion in that behalf); and also that s. 5 confers cnrt
the court no general jurisdiction to-order that the ]udgment be Pegarmed
as satisfied or discharged simply because the Judgment debtor (whpther__

principal or surety) is unable to pay the amount of the judgment:’

ex parte Muir [1932] V.L.R. 182.
Cases like R.v. Ralston show the law to be too rigid. Clause 12 )

of the Bill, which is modelled on s.5(3) of the Victorian enactment,
is designed to confer on the court a discretion to vary or rescind the

order forfeiting the recognizance where it is shown to be unjust "in
all the circumstances of the case". Clause 12(1) requires the relevant
application to be made within 28 days after the forfeiture order first
. comes to the notice of the principal or surety, and it is for this
reason that cl. 11(¢L) postpones the issue of a warrant for reCOVﬂry

of moneys due until 28 days from the date of ihe order.

13. Torms of warrant. Clause 13 prescribes the form of warrant for

use where imprisonment has been ordered under clause 11(1).

14. . Application to prior forfeiture. In accordance with s.5(8) of -
the Victorian Act, ¢l.1l4 extends the foregoing provisions to the case

bf_a recognizance forfeited before the commencement of the new Act.

15. Notice to accompany warrant. This clause is designed to ensure

‘that the police officer executing a warrant of commitment delivers to
© the principal a statement in writing informing him of his right to
apply for an order under «1.12(1) varying or rescinding the forfeiture

order, and allows him time and opportunity to make such an application.

16. Execution of warrant.

17. Application of Justices Act.

18. Duty on receipt of payment. The for@UOlng provisions, wnlwh_a"ﬁ.

devived Ffrom subsection 10 to 12 of .5 of the Victorian Crown Proceed-’

og Act, are self-explanatory.
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An Aot to singplify proceedings by and against the Crown and

vo conselidate and amend the laws relating to such procecdings.

PART I - PRELIMINARY

1. Short title and commencement: (1) This Act may be cited as the .

Crown Proceedings Act 1977.

(?) This Act shall come into eperation on the first day
of 1977.

2. Division of Act. This Act is divided into Pafts as follows ;e;‘ﬁij

PART T ' PRELIMINARY (ss. 1 - 5)

PART II -  CIVIL PROCEEDINGS BY AND AGATNST' THF}"V*
. | CROWN (ss: 6 - 9) SRR
PART III - ~ RECOVERY BY THE CROWN' OF OTHER DEBms;Elm
| ~ (ss. 10 --18). '
FIRST SCEEDULE - ACTS REPEALED
SECOND SCHEDULE -~  FORMS - '

3. Repeals and savings. (1) The Act specifiéd in Part L of the

First Schedule shall cease to apply in the State.

(2) The Acts specified in Part 2 of the First Schedule are

repealed.

(3) Subject to the provisions of this Act, this Act applies to
all proceedings.whether commenced before br after the commencement of -
‘this Act and 1n respect of any clalm made or based upon a cause of :
action arising whether before or after the commencement of this Act.

() NotW1ihutand1ng the prov1510ns of the precedlng subsection,
where al or before ‘the commencement of this Act notification has
appeared in the Government Gazette of the appointment of a nominal

defendant pursuant to the provisions of The Claims against Government

- Act of 1866, all proceedings conseguent upon such notification may be

'fcommenCed, cohtinued and enforced as if this Act had not been passed.

4.  Application. (1) This Act binds the Crowng &otwithstanding_
the prov1 1ons oI any other Act . '
(2) Sectlons 7, 8 and 8 of this Act apply to DPOC?EdlDES in
whlch any . Crown covboratlon is a party.
(3) Save as provided in section 6, the provisions of this Act
shall have effect notwithstanding anything to the contrary in any Act

or enactment or any tule of law, practice or procedure.




wernpetaticn.  In this Act, unless The contewt otherwise

TeanLY

"appeal” inchides appeal, rehearing and review;

"eourt"  includes tribunal;

"Crown" means Crown in right of the State of'Queensland;

TOpown Corporation” meang any body corporate cohstituted'by
or pursuant to any Act and representing the Crown
or entitled to any of the privileges of the . Crown;

"Judgment" includes decrees, order and award,; '

"proceedings" means action, suit or proceeding of a eivil nature,.

PART TII - CIVIL PROCEEDINGS BY AND AGAINST THE CROWN

6. Proceedings by and agains® the Crown. [of. Vic. No. 6232,5.22
(1)1 (1) Subject to the provisions of any other Act, any claim by
or against the Crown may be made and enforced by proceedings by.or_.
égainst_the Crown under the titie of the "State of Queensland”.

(2) Zn and for the purpose of any such proceedings against the
Crown, any writ of summons, plaint, complaint, originating prdceeding,
process or other document may be served upon the Crown by service
thereof upen the Crown Sclicitor or person authorised to accept service
on his behalf.
7. Procedure. [cf. Vic. No. 6232, s.22; Qld. 29 Vie. No. 23, s.5]
Any proceedings by or against the Crown - 7
(a) shall be commenced in the court which would have
” jurisdiction if the proceedings were between subject
and sublject; . '

(b) shall be commenced in the same manner, and the proceedings
and the right° (including rights of appeal) of the parties
therein shall as nearly as possmble be the same and
judgment and costs shall follow on either side as 1n
ordinary proceedlngs between subject and sub]ect in

such court,

8. Nature of relief. [cf. Qld. 29 Vie. No. 23, s.7]. 1In any

proceedings by or against the Crown, all necessary judgments may be

given, and, according to the nature of the case, shall include every
épeuics of relief, whether by way of qpecific performance, injunction,
declaratlon, restltutlon of rights or chattels, recovery or de*lvepy

of land or chattels, oy payments of money or damages, or otherw1sa

9, :Satl faction of dudegment. [ecf. Qld. 29 Vie. No. 23, s.83 (1)
'Any judgment decree,  order or award for or of any money, damages or
cats in pwoceédingq against the Crown %hall be satisfied by the

Treasurer by payment out of any moneys -
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(a) - in his hands for the iime being lepally applicable
therelc; opr

(b)Y  which may be voted by Parliamenl for that purpose.

(2) 1In the event of any such payment not being duly made by the
Treasurer execution may be had and the same may be levied by distress .
and sale upon any property vested in Her Majesty in right of the .

State of Queensland other thap -

{a) all property used, held occupied or enjoyed

or intended so to be by the Governor for -the time’-

being;

{(b) the Pariiamentary buildings at Brisbane, and all
property, therein or appertaining thereto or used
or occupied therewith for the purposes of Parllamant :
or of the Leglslature, '

(c) the Supreme Court and other court houses and offlces
pertaining thereto; and

(da) all prlsons within the meaning of ihe Prisong Act:
1958 = 197&,'and all property therein or appertaining
thereto or used or occupied therewith. :

PART IIiI - RECOVERY BY THE CROWN OF OTHER DEBTS

10. Fines to be vecoverable by judgment. [ef. Qldf.38 Vic. No. l3;if 
5.3; Vict. No. 6232, s.4.]. -(1) When any fine is imposed on any ol

- perscn otherwise than by a judgment or conviction of some court, a
Judge or Magistrate of the court by which or by whom such fine is
71mposed if the same is not immediately paid shall by wrltlng under
his hand in Form .1l of the Second: Schedule to this Act or to the like -
effect certify -

(a) the fact that such fine has been so imposed;

(b) the name and place of residence or business of the

person on whom such fine has been S0 imposedg and .
(¢) the cause and amount of such fine -

and shall deliver or send such writing to the At%ornay—eeneralﬂ

(2) Upon receipt of the writing referred to in subsection (1),
the Attormey-General shall cause a final judgment to be entered in

a court of competent ]UPlSdTCilon for the amount of such fine and
the costs of enterlng judgment ' '
~ (3) Every such judgmeﬁt may be in Form 2 of the Second Schedule
to this Act or to like effect.

(1) No appeal shall lie or be available in respect of a judgment

under this section.
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'1i. Debts due by recogrnizance to be v

[
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Fe
38 Vie. Ho. 13, s.4; Vie. No. 6232, s.5.7. (1) Where a court is
satisfied that a person has failed to observe a condition of a
recognizance to Her Majesty the court éhall declare the recognizance
to be forfeited and shalli order that the amount of the recognizance
be paid to the registrar of the court or'the clerk of the Magisirates
Court (as the case reguires), forthwith or within such time. as the
court allows and may further order that in default of pavment of that

amount in accordance with the order -

(a) in the case of the principal he be imprisoned for the
“term (not exceeding two years) fixed by the order; and

{b} in the case of a surety that the amount be recoverable by
execution against the goods and chattels of the surety.
(2) Every order under subsection (1) shall be in writing in the
form or toc the effect of Form 3 in the Second Schedule, shall be signed
by the Judge or Magistrate presiding, and shall be delivered to the

registrar or clerk (as the case requires).

(3) Where a court makes an order under sub-section'(l) in the
absence of a principal the registrar or clerk .(as the case reguires)
shall send by post addressed to the principal and to sach of the
sureties (if any) at the respective addresses shown in the
recognizance a notice in writing signed by the registrar or clerk
setting forth - .

(a) particulars of the order made against the principai'
-and each of the sureties (1f any);. and

(b)Y = statement that a warrant of commitment or a warrant
of execution (as the case regquires) will issue after
the expiration of twenty-eight days or such extra time
-as the Court may have allowed under subsection (1) unless -

{i) - the amcunt due under the order is paid;

(ii) an order is made for the payment of the amount by
‘ instalments; or

(iii} application is made under section 12 for the
rescission or variation of the order.

(4) Where a court makes an order under subsection (1) of this sextion
11 in the absence of a principal no warrant shall issue under thc onder
ﬁntil-after'the expiration of twenty-eight days from the day the
order is made or such extra time as the court may have allowed UHdér

the said subsection (1).

12. Relief against forfeiture of recognizancé. (ef. Viec. No. 8232

5.5 (3)]. " (1) Where a recognizance has been forfeited under subsection
(1) of section 11 any principal or surety may at any time within
twenty-eight days or such extra time as the court may have allowed under
subsection (1) of section 11 after the making of the corder o», if fhe
order was made in the absence of the prihcipal or surety, within

twenty-eight days after the order first comes to hiz notice apply -




{3) in the case of an crder made by the Supreme Court
or the District Court - to a Judege of the Court
making the order; or

{(ii) in the case of an order made by a Magistrates
: Court -~ to a Stipendiary Magistrate -

to vary or rescind the order on the ground that it would be unjust *o-

reguire him to pzy the amount of the recognizance having regard to all‘: 

the circumstances of the case; and the judge or magistrate may vary -

or rescind the order and cancel any warrant issued in the case under

the proviéiohs of this Part before the warrant so issued is executed.

{2) Every application under subsection (1) shall be in writing in
the prescribed form signed by the person making the application, shall =
" set forth the grounds of the appiicaticn, and shall be lodged with the ;

registrar or clerk of the court concerned (as the case requires).

(3) Not less than 28 déys before the hearing of an application‘uhderﬂ
this section the applicant shall serve or cause to be served personally .
or by post on the complainant or, in the case of an indictment, thé ' &
Crown Solicitor, a true copy of the application lodged with the
registrar or clerk of the court concerned. Provided that with the
consent of the parties the application may be heard at a time earlier

than twenty~-eight days after such service.

-

(4} At any time after the lodging of an application underrsubsec%ion
(1) the applicant may apply ex parte to a Judge or Stipendiary
Magistrate (as the case requires) for a stay of proceedings in the
matter, and upon any such application the judge or magistrate. may
direct thé return of any warrant unexecuted or may stay the_issue'or
~execution of any such warrant pending the determination of an

application under subsection (1).

(5) The Goveinor in Council may make regulations prescribing forms

for the purposes of this section.

13. Forms of warrant. [cf. Vie. No. 6232, s.5(4)] (1) Every
'_-warraht'fbp the committal of a principal to prison pursuant to the
provisions of subsection (1) of section 11 shall be in or to the effect

‘of the form set forth in Form 4 in the Second Schedule.

(2} Every warrant of execution against the goods and chattels of a
surety to a forfeited recognizance shall be in or to the effect of the

form set forth in Form 5 imn the second schedule.

14, Application to prior forfeiture. [cf. Vie. NO. 6232, s5.5(8)]

(1) Where at any time within a period of twelve months pricr to the
- commencement of this Act a recognizance was forfeited by any court or

judge or magistrate or justices and the amount of the recognizance, or
& . o .
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part thersof, is dus and unpaid at the said conmencemﬂnt the

ANy

following provis:ons shall, cuabject to sub-section (2), apply.

{a)

[

n the case of a principal - the principal shall
be liable, in default of payment of the amount
due and payable at the same commencement, to be
imprisoned for onz day in respect of every $2 of
the amount of the forfasited recognizance then
remaining unpaid but not in any case exceeding
two years; and

() In the case of a surety -~ that the amount of the
recognizance due and payable by him at the said
commencenent shall be recoverable by execution
against the goods and chattels of the surety.

A{2) Where it appears 1o the registrar of the court, or a clefk of
the Magistrates Court {as the case requires), that a person haS'made" _
defaulf_in the payment of moneys due aﬁd payablé under a recognizancclff
forfeited before the said commencement the registrar or clerk shall ’
serve or cause to be served on the person anotice in writing to the
effect that if the amount of the recognlzance is not paid w1thln
fourteen days after the issue of the notice a warrant will be issued
for the committal of such person to prison or for execution.against
the goods and chattels of such person (as the case requires). in

accordance with the provisions of subsection (1).

(3} The provisions of section 12 shall extend and apply,wifh_respéct:
‘to moneys due under a recognizancé forfeited before the commencement of
this Act in all respects as if the provisions of section 14 were
incorporatéd in an order made by the court by which the'recognizanca
wés forfeited on ‘the day on which the notice in writing under subsection

T(2) is dissued.

). A notice refeyred to in subsection (2) may be served personally
‘or by post. ' ' o ‘
Py
(5) If after the expiration of fourteen days after the issue of a
notice referred to .in subsection (2) any moneys due under the
.reccgnlaance remain unpaid the registrar or clerk (as the case requires)
‘shall issue a warrant under his hand for.the committal of such perscn
to pFl gon or for execution against the goods and chattels of such person

(as the case requires) in accordance with the prcv151ons of subsectlcn'

(1) of - thls section.

15. Notice to accompany warrpant. [ef. Vie. No. 6232, s.5(9A)]
The registrar of the court or clerk of the Magistrates ‘Court (as
the case requires) shall attach or cause to be attached to every

warrant issued under this Part a notice in the prescribed form
aéﬂresced to the member of the police force executing the warrant

reguiring such member to deliver to the principzl or surety before the




execution of the warrant a sfatement in writing in the préscribed Form
with respect to the provisions of subscction (L) section 12 and shall
allow the principal or surety, as the cnse may be, reasonable time and

opporitunity to make application thereunder should he so desire.

16. Execution of warrant. [ef. Vie. No. 5232 s.5(10)]. Any member

of the police force to whom a warrant under this Part is directed shall

execute the warrant according to its tenor unless the amount of moneyi
specified in the warrant be sooner paid and the kéeper_of_fhe_prison

shall receive into his custody any person referfed to in a warrant of
commitment and safely keep him for the term or period on the warvrant =
'named unless the said amount be sooner paid or unless he is otherwise

removed or discharged from custody by due course of law.

17. Application of Justices Aets. [ef. Vie. No. 6232, s.5(11)1. The
provisions of the Justices Act 1886 ~ 1876 with respect to warrants and

to. the payment or part payment of moneys shall, so far as those pro-

~visions are applicable and with such modifications as are necesgary,
extend and apply with respect_tb the recovery of moneys payable under
forfeited recognizances and in particular with the following

modifications, namely:-

Any reference in those provisions to a warrant shall
be read and construed as if it were a reference to a’
. warrant issued for the purposes of this section;
(b} Any reference in those provisions to a' fine or penalty
or other sum adjudged to be paid under a convietien or

~
ai)
o

order of a Magistrates Court or a justice or justices
~shall be read and construed as if it were a reference .
to an order made for the Pecovery cf the moneys payable
under a forfeited recognizance;
() Any rgference in thode provisions to a Magistrates Court

' or justice shall be read énd construed as if it were a
reference to the court Judge or Magistrate making an order
forfeiting a récognizance; and

(d) Any reference in those provisions to a elerk of the

' Magistrates Court or clerk of petty sessions shall be

read and construed as if it included a reference to the

registrar of the court.

~18.. Duty on. veceipt of payment. [ef. Vie. No. 6232, s.5(12)]. The
keeper of a prison shall on receiving payment of moneys'payable'under

a forfeited recognizance forthwith pay the amount reéceived to the

registrar or clerk who issued the warrant (as the case requires).
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This is to certify to the Attorney-Genepral that at the

this day held at

persons whose names and places of abode or business are specified in the .-

the several’

schedule below were fined the several sums set opposite to their

" respective names in the said schedule and the cause of such fines is.

duly and-truly set forth in the sams schedule.

The Schedule

Proper Full Name Place of Abede
' or Business

Cause of Fine Amcunt -

Behaving and con- -
ducting himself  in
a disorderly manner

in court.

Total

Given under my hand this

day of 18

Judge.




FORM 2

QUEEMSLAXND

{to wit)

The Attorney-G8eneral for the State of'Queensiand'

having informed the Court that at the Magistrates Court of

Queensland held at - R on tﬁe.-_ _ . day Qf‘i :
19 before J.G;F.'Esquire Stipendidry Magistrates a
fine of . . dollars was imposed and inflicted upon A.B. for

that the said A.B. [behgved'and_coﬁducted'himsélf-ih é:di5ordériy

manner in the said cour or as the case may bel as appears form the

certificate of the said J.G.F. Esquire filed herein.

It is this day adjudged that the State of Queensland
do recover against the said A.B. the 'said sum of ' and

also the sum of $ ' for costs making a total of §




YO RM O3

ORDER  TORFEITING A  RECOGNIZANCE -

In a2 Counrt.

IN THE MATTER of a’Recognizance to Hep Majesty

wherein ~

A.B, - ig Principal

- and
C.D. iie . '_ Surety
WHEREAS on the . ~day of 19 in the
Courf at . in the State of Queenslénd

" A.B. of in the said State as Prinéiﬁal and
' C.D. of , " in.the said State'aé Sﬁfety se&erally

acknowledged themselves to owe to Her Majesty the amount of
$. conditioned (fop the appearance of A.B. in the said
court on the S day of . 19 );:' -
AND WHEREAS the said A.B. has failed. 1n the condltlon of
the recognlzance' |
NOW THEREFORE this. court hereby declares the said recopnlzance

" to be forfelted and orders as foliows

'(i) that A.B. d§ pay the amount of § +o fhe |
Reglstrar [Cierk of the Maplstrates Courtl} at
' w1th1n days after the
date of this ordep and that in default of payment;
'_df'the amouné wifhin that time that the defendant
bé'imprisoned for the term of o ;
(ii) that C.D. do pay the amount of & to the
| Regisirar tCierk of the Magistfates Court] at
| :wifhin ' .~ days after fhe-date

of this order.
DATED at | this day of Coie L

Judge of the Supreme Court.
Judge of the Disgtrict Cour:.
Stipendiarv Magistrate.
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' POR HNON-PAYMENT OF MONEYS DUE  UNDER

A FQRTEITEL - RECOGNIZANCE

In the Court.

IN THE MATTER of a Recognizance +to Her Majesty

wherein -

ALB. is Principal
and )
a8 o - -
C.D.alne Surety.
To and to all other members of the Police Force in

the State of Queensland and to the keeper of the prison at
in the said State ur any other prison which is
more accessible or more convenient.
The saild A.B. having entered as principal into a recognlzanca

to Her Majesty in the sum of § with surety in the sum
of § condltloneq for (the appearance of the said A.B. at

the Court at on -the ,

day of 19 )3 the said A.B. having failed to observe the
,cdndition‘of the recognizance and the Courf having
declared thejfecognizance to be forfeéited and ordered A.B. as
principal (and C.D. as surety) to pay the sum of § due and

payable under the recognizance and the said (A.B.) not hav1ng pald
the sum as ordered . '

These are. to command you the member of the Pollce Porce executlng
this warrant to take the said (A.B.) unless the said sum of $
is sooner paid to you the said member of the Police Force and (him)
(her) safely convey to . the prlson at aforesald or
any other gaol whlch lS more accessible or more convenlent and there
dellver (hlm)(her} to the said keeper with this ‘warrant. R

and I do commanc you the said keeper to receive the said .(A.B.)
into your ¢ Tody in such prison there to imprison (hlm){her} for the
period of : : unless the said sum of $
is sooner pa1d to you the sald keeper and for so d01ng this shall be

your sufficient warrant.

DATED at  this day of ' 19

z_

Registrar of the unrenﬂfDlstr ct COJ
Clerk of the Maaistrates Coupt
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WAEPANY QF  FESCUTION FOR MONMEYS D

FORFEITED  REOOGNT 7/
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-In the Court.

IN THE MATTER of a Recognizance to Her Majesiy

wherein -
A.B. . is Principal .
) and '
C.D. éﬁe‘ . Surety.
To the principal police bfficer at - in the

State of - Quéensgland and to all other police officers in the- sald

.l,State.

_ The sald A.B. hav1ng entered as pr1n01pal into a recognlzanceT
+o Her Majesty in the sum of & with surety in the sum of
-8 'condltloned for (the appearance of the said "A.B. at thl

' Court at “on the day of

19 ): the said A.B. having failed to observe the
condition of the recognizance and the . Court at ‘
having declared the recognizance %o be forfeited and ordered

C.D. as suprety to;péy the sum of § and it was thereby ordered that
if the said sum bf_$ were not paid on or before the

day of 19 , then next, the same should be levied by execution againsf
the goods and ‘chattels of the said C.D. And whepeas the said C.D. has
not paid the sald sum of $- {(or any part thereof): These are
therefore to command you, in Her Majesty's name, forthw1th ‘to take :
_the goods and chattels of the said C.D., and if within the space of | .
days after taking them the said sum of § :
"together w1th the reasonable charges of taking and keeplng the said
: good5 and chattels are not pald that then you sell the said goods and
"chattels and pay the money arivlng from such sale. to Reglstrar of the
Court at in the said State clerk of the court

and 1f no goodq and chattels can be found then that you

- certlfy the same to ma.
Given under my hénd at ' Sy in,thé'saidrState;

this ’ o day of 18 .

Regigtrar of the SUpfeme/DistfictICouff;t

Clerk of the Magistrates Court.
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