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LAW_REFORM COMMISSION

WORKING PAPER ON A BILL TO ALTER
THE CIVIL JURISDICTION OF TRE
DISTRICT COURT OF QUEENSLAND

The third programme of the Law Reform Commission of
Queensland as approved by the Governor in Council in September,
1983 has as its tenth item an examination of the desirability of
adjusting the limits of jurisdiction between the Supreme and
District Courts including the equitable jurisdiction which should
be vested in the District Court and the limitations, if any, that
should be imposed therein.

This working paper contains a commentary with recommend-
ations for amending legislation relative to certain aspects of
the jurisdiction of District Courts.

The working paper is being circulated to persons and bodies
known to be interested in this subject from whom comment and
criticism are invited. It is circulated on a confidential basis
and recipients are reminded that any recommendations for the
reform of the law must have the approval of the Governor in
Council before being laid before Parliament. No inferences
should be drawn as to any Government policy.

It is requested that any observations you may desire to make
be forwarded to the Secretary, Law Reform Commission, P.O. Box
312, North Quay, Qld., 4000 so as to be received no later than
1st August, 1985.

(sgd. B.H. McPherson)

The Hon. Mr. Justice B.H.
McPherson,
Chairman.



DISTRICT COURTS' CIVIL JURISDICTION

On 6tn December 1984 the Honouraple the Minister for Justice
ana Attorney-General, Mr N.J. Harper M.L.A., wrote to the Chairman
ot tne Commission as follows:-

"In the third programme of the Queenslanu Law Rerorm

Commission, the Commission was reguesteud to examine

the desirability of aajusting the limits Oof jurisaiction

between tne Supreme and District Courts including

the equitable jurisaiction which shoula be vested

in the District Courts and, if so, what limitations,

if any, shoulu be imposea thereon.

The Honouraple the Chietf Justice nas now written to

me following a meeting of the Judyes of the Supreme

Court suggesting that the personal injury jurisdiction

of the District Court of Queensland should be increaseaq

to $150,000.00 but tnat the general civil jurisaiction

should remain at the current level of $40,000.00.

In view of the previous reference of this supject

to the Queenslana Law Reform Commission I woula be

pleased if you could advise me of any views wnich

the Commission might hold in relation to the suggestion

of the Chief Justice.”

After receipt of this letter the matter was again considered
at a meeting of the Judges of the Supreme Court in December,
1984. After further discussion at that meeting those present
expressed themselves in favour of conferring on District Courts
in Queensland a jurisdiction that was: (a) unlimited in amount
as regards personal injury actions; and (b) extended to $50,000
in the case of other actions.

In view of this development, as well as the terms of the
original reference in the Conmission's programme, the Commission
considerea it appropriate to review the civil jurisdiction of
the District Courts not only as regards the monetary 1limits
of that jurisaiction but also in terms of the present and potential
supjects or heaas of such jurisaiction.

In order to state our views and recommendations, we conmence



witn an account of the origins of District Courts in Queenslana,
and of the purpose that the civil jurisdiction of those Courts
is designed to serve in the administration of justice in this
State.

2. . ¢ Di . Lvi] o it ion.

Shortly before Separation the New South VWales legislature
in 1858 enacted legislation (22 Vict.c. 18) establishing District
Courts in New South Wales. The Act was in force when Queensland
became a separate colony in 1859. It therefore formed part:
of the law of Queensland and appears in Pring's Statutes of
Queenslana: 1 Pring 496 (1861). 1In 1867 the application to
yueensland of the New South Wales legislation was ended when
tne Queensland Parliament enacted a new District Courts Act
(31 vict.no. 30) in 1867.

Both of the early colonial enactments were based upon the
English County Court Act 1846. The object of that statute was
twofola. It was designed to decentralize the administration
of justice in England and Wales by creating courts sitting regularly
in all the counties; and also to provide a summary ana less
expensive form of procedure for determining cases involving
small amounts of money. AtAthat tine the courts of common law
sat exclusively at Westminster, with tne conseguence that it
was necessary for all civil cases to be heara in Lonaon. The
only exception of any importance was the practice oy which single
juages heard civil cases at nisi prius on circuit if time permitted
after disposing of the hearing of criminal matters on the assize
list. With iumaterial exceptions, at that time equitable jurisdiction
was exercisea exclusiveliy by the Court of Chancery in London.
lMuch the same stecte of affairs prevailea in the case of tae

Court of Propéte anc the Court of Auaniralty. lione of this eguitable
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probate or aamiralty jurisaiction was conferred on the county
courts at the time of their establ ishment.

Hence in creating county courts no attempt was maae in
the Act of 1846 to cowbline anu vest in those courts fragments
of eacn of the jurisdictions of all the courts (sucn as Chancery,
Propate ana Aamiralty) in London by whicn the whole body of
law was separately administered. All that was given to the
county courts was a portion oI the jurisdiction exercisea by
the courts of common law. The jurisdiction so conferred was
linited to personal actions, i.e. essentially actions in contract
ana tort, where the depbt or damages claimed aid not exceed

20. Even to this there were certain exceptions including,
for example, ejectment, libel, ana breach of promise. The county
courts were invested with no equitable jurisdiction of any Kind.

The establisnment of the county courts encountered soiie
opposition from the legal profession, who feared a reduction
in tne amounts of civil litigation at nisi prius: see Raadacliffe
& Cross: The English Legal System, 4th ed., at p. 282; but
the courts were an immediate anad lasting success. Within the
first five years of their existence the yearly average of cases
tried oy them was 433,000 compared with 100,000 tried by the
common law courts in the years before 1846 (ibid.). As a result,
county court jurisaiction was steadily extenced. In 1850 it
was increased from 20 to 50 , and there was added a power
to hear cases involving larger amounts ii the parties consented.
Over the ensulng century there have peen continual accretions
to the jurisaiction of the county courts in England, including
the addition after the Juaicature Act of a jurisaiction in eguity,

probate anu admiralty cases. Raacliffe and Cross (Qp.cit,)
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sumnarize what they aescribe as tne most lmportant orainary
jurisaiction of the county courts unaer the County Courts Act
1959 as follows:-
(1) Actions founaea on contract or tort.
(2) Actions for recovery of 1lana.

(3) An equity jurisaiction in cases of administration,
foreclosure, specific performance and rectification.

(4) Admiralty jurisdiction in certain cases.

(5) A probate jurisaiction in the case of small estates.
In addition, there is a vast array of other powers anu jurisaictions
conferred by particular statutes, as well as an extensive criminal
jurisaiction. Tne result is, as Proressor Plucknett remarks
(A_Concise History of tne Common Law, 5th ed., at pp.208-209),
that in England tne county courts are at tne present moment
... the most important courts in the country for the ‘ordinary
run of business."™ A new County Courts Act 1984 has recently
been passed in England that confirms ana again extends the civil
jurisdiction of the county courts.
3. ] ¢ Di . Lyl isdicti . : .

Tne foregoing historical discursus with respect to the
development of jurisdiction of the county courts in Englana
is necessary in order to understand both the origins and purpose
of District Courts in Queenslana, and also the extent to which,
in matters of jurisdiction, the Queensland District Courts have
lagyged behina the English count;y courts as well as their counterparts
in other Australian States. The latter nave generally taken
the English legislation as a model but 1in several instances
have gone well beyond it.

The failure to develop the jurisdiction of the District

Courts in Queensland is at least 1in part aue to tne fact thnat
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in 1921 the District Courts were, for reasons never fully explained
or justitriea, abolisned: see The Supreme Court Act of 1921,
s.3.

However in 1958 District Courts were re-created ana establ 1shed
with botn civil and criminal jurisdiction by The District Court
Act of 1958. That Act was, after various amendments, repealed
ana replacea in 1967 by The District Courts Act of 1967.

It may justifiably be said that, without District Courts,
the administration of civil and criminal jJjustice in Queensland
would almost certainly have proken down during the last 25 years.
However, a comparison of the extent or the present civil jurisdiction
of those courts with that conferrea by the original DRistrict
Courts Act of 1867 shows that, in terms of subject matter, it
has not aevelopea much beyond wnat was originally conferrea
on those courts in 1867. The District Courts Act of 1867 invested
the District Courts in Queenslana with civil juriscaiction in
the following matters:-

(1) personal actions in which the amount claimed
was 200 : s.42;

(2) the whole or part of the uniligquidated balance
of a partnership account, tne amount claimed
being limitea to 200 : s.43;

(3) the amount or part of the amount of the distributive
share under an intestacy or of any legacy under
a will, tne amount claimea peinyg limitea to

200 : s.43;

(4) actions for recovery of possession by landlord
against tenant where the tenancy had been determined
: s.35, or half a year's annual rent amounting
to 200 was unpaia : s.37;

(5) any actions that might have been brought in the
Suprenie Court, where both parties to the action
agree by memoranaum signed by them or their attorneys
that the District Court shoula have jurisdiction
to try such action : s.44.



4. Present

Apart from repeated increases over the years 1n tne
jurisdictional amount involved (now set at $40,000) there nas
since 1867 been very 1little addition to the general civil
jurisauiction, in terws of subject matter, of the District Courts.
As regards (1) avove, jurisaiction is still confinea primarily
to personal actions (meaniny essentially actions in contract
and tort): see s.66 of the Act of 1967. Section 66 continues
to preserve the linitation imnposed py s.42 excluaing the jurisaiction
of the Court to try questions (a) of title to land, or (o) the
validity of aispositions uncger a will or trust. Items (2) and
(3), concerning shares in partnersnips, lintestacies and legacies,
continue to appear in s.67 of tine current Act in the same form
as in s.43 of the Act or 1867. The consent jurisaiction 1in
(5) apove is perpetuated in s.73 of the Act of 1967, as in ss.88
and 90 is the power to entertain actions for recovery of possession
conferred by ss.35 ana 37.

As regards the latter, s.88 confers jurisdiction in what
is commonly called ejectment; that is, in actions by a lanalord
against his tenant, or someone claiming through the latter,
to recover possession of premises where the tenant's lease has
expired or been brought to an end. Section 90 continues the
special jurisaiction in actions to recover possession of premises
where half a year's rent is in arrear and the annual rent does
not exceed $5,000., There is no monetary limit to the jurisaiction
conferred by s.88, but if a claim for rent or mesne profits
is joinea, as it may be under s.89, the amount of the claim
is restrictea to the general monetary limit imposed by s.66

of the Act.
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Tne effect of tne Jugicature Act of 1876 was to compbine
the administration in tne Supreme Court of both law and eguity.
In the District Courts only a slight concession to this development
has been made. Section 6& of the District Court Act of 1967
now confers jurisdiction in respect of "an eguitaple claim oOr
aemand®™ to recover a sum of money. It is not altogether easy
to say what this comprehenas; but & sum of money, against the
torfeiture of which equity coula relieve, may be an example.
Another example may be damayes under Lora Cairns's Act. Section
69 adas an express jurisdiction to grant speciric performance
and rectification "and all other powers and authorities of tne
Supreme Court in its equitable jurisdiction”. By itself tne
latter expression is very wide, but it is confined by s.69 to
"the purposes of the last preceaing section" (that is to say,
s.68) and also "for tne purpose of applying tne doctrine of
part performance®™. The form of expression chosen is not a happy
one. Meagner, Gummow & Lenhane: EQuity Doctrines and Remedies,
2nd ed. at p. 62, descripbe these provisions as "curious" and
"eccentric®. Their precise scope and extent are certainly not
clear.

A specific jurisdiction in actions for replevin is conierrea
by s.72. Replevin is tne remeay for a wrongful distress for
rent or rates, which was awoolishea by the Rroperty Law ACL,
1974-1981, s.103. The jurisaiction is thus now quite obsolete
and s.72 shoulc therefore be repealea. We a0 not recomnend

any amenament to the consent jurisaiction provisions in s.73,

althouyn in practice very little use is made or this facility.
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Apart from Queensland, there are in all the Australian
States courts that correspond in status, structure and function
to the District Courts in Queensland. In Victoria they are
callea County Courts; in Soutn Australia they are called Local
Courts. In New South Wales anu Western Australia tney are District
Courts. Tnere is some variation in the nature of the jurisdictional
subject matter vested in sucnh courts, and also in the monetary
linits imposed on tne exercise of that jurisdiction. Tnere
1s however also a considerable measure of common ground. It
is proposea to examine first the subjects of jurisdiction possessed
vy the various district/county courts in England ana Australia
before considering the varying amounts of the monetary limits
imposea.

(a) PRersonal actions: cl.67(1)(a).

In Englana and in the Australian States all district/county
courts have jurisaiction in personal actions subject to an express
monetary limit or limits in amount, and also subject, in some
cases, to the exclusion of questions of title to land.

Tne expression "personal actions" is a technical legal
one useu to aistinguisn what were known as real actions and
mixed actions at common law. Prima facie it refers to actions
in contract ana tort: see Wylie: Queensland District Courts,
p. 120. Indeed, the description used in England is “any action
founded on contract or tort" : see County Courts Act 1984 (Eng.
1984), s.15(1). 1In Australia tne common form of description
1s "personal actions™ : Qld. 1967, s.66(1l); Victoria County
court Act 1958 (vic. 1958), s.37; District Court of Western
Australia Act 1969 (W.A. 1969), s.50(1l)(a). South Australia

also uses the expression "personal actions": S.A. 1926, s.31(1).
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In New South Wales the expression usea is "personal action at
law".
Despite the circumstance that "personal actions" has a
technical legal meaning, it has in practice given rise to remarkably
few aifficulties of interpretation. There is a lenythy and
reaaily accessible list of what are ana have been held to be
personal actions in 1 Halspury, 3rc ea., pp.24-33; cf. 37 Halspury,
4th ed., para. 85. We recomwend its retention in preierence
to the expression "action founuea in contract or tort" current
in s.15(1) of Eng. 1984. However we consider that the followiny
supjects shoula be expressly included as "personal actions":-
(i) eguitable claims or demands for recovery of money
or damages, whether liquidated or unliguidated
(now covered by s.68 of Qld. 1967);

(ii) claims for detention of goods;

(iii)claims for rent or mesne profits (now covered
by Qld. 1967, s.89 and probably also s.66(1)
of that Act);

(iv) claims for debt, damages, or compensation arising
under a statute;

These particular heads of Jjurisdiction require some further
explanation.

Eguitable claims: cl. 67(1)(a)(i). We propose the inclusion
of (i) eguitable claims and demands primarily because they are
already within tne jurisdiction éxpressly conferred by s.68
of Qla. 1967. Since "personal actions" refers to personal actions
l7at law it prima facie excludes claims that have an eqguitable
source or roundation. Despite a degree oif uncertainty about
their scope, we consider it undesirable to remove an existing
express head of jurasdiction.

Claims for detention of ¢oods: cl. 67(1l)(a)(ii). Tnere

may e a aoubt whether an action in detinue seekinyg specific
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restitution of goods 1is, historically, a personai or a reail
action. Propbaply for this reason it is included by express
provision in s.44(2) of N.S.W. 1973. Elsewhere we propose that
the District Courts be given the power under the Common Law
Practice Act 1867 to order specific restitution of chattels.

Claims forx rent and mesne profits: cl. 67(1) (a)(iii).
At present these are expressly included by Qla. 1967, s.89,
at least where joined to & claim for recovery Orf possession
unaer s.B8. Such claims are in any event probably also within
the "personal action" jurisdiction in s.66(1). We consider
tuat this snould be maade specific by express provision.

Claams for debt or dauages under statute: cl. 67(1) (a) (iv).
Tne "personal action" jurisaiction under s.66(1) is wide enough
to comprehend cliaims of this kind. However, in England the
county courts have long naa an express jurisdiction "for the
recovery of a sum recoverable by virtue of any enactment for
the time being in force®™ subject to an exception where such
sums are recoverable only in the High Court of England ana Wales:
Eng. 1984, s.l16. The jurisdiction extends, for example, to
claims for rates and other levies owing to local authorities,
and, in the form in which we propose it, would extena to claims
for damages or compensation for oreach of statutory auty.

(p) Equitaople jurisgiction.

As nas been pointed out, one of the weaknesses of the present
jurisaictional provisions of the Act of 1967 is its faillure
to take account of the "fusion" of law and equity effected by
the Judicature Act. Unlike tneir counterparts elsewhere the
Queensland District Courts have, apart from the somewhat inscrutable

provisions of ss.68 and 69, no eguitable jurisdiction. We can
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see no justirication for maintaining such a state of affairs.
Rules of eguity have now lost much of tneir mystique togetner
with mucn or the ditfficulty that was once tnougnt to surrouna
tnem. Appointments to the pench of tne District Court must
pe maae from barristers of at least five years' stanauing: s.9.
In practice it is the rule ror such appointees to have h&aa
considerably more than five years' experience much of it in
the Supreme Court, where eguitable rules simply form part of
the general law applied to the determination of all cases.
Having reyard to the extensive eguitable jurisdiction enjoyea
vy county and district courts elsewhere, we consider that District
Courts in Queenslana shoula now be invested with corresponding
equitable powers anu jurisdiction. In all cases, where relevant,
the gyeneral monetary jurisdictional limit will continue to apply.

Foreclosure and redemption proceeaings: cl. 67(1)(b).
In England, New South Wales, Victoria ana South Australia, tne
county, district or local courts all enjoy a jurisaiction witn
respect to mortgayes and similar forms of security. In Englanu
the jurisdiction is conferread in "proceedings for foreclosure
or redemption of any mortygaye, or ifor enforcing any charge or
lien ..." In South Australia s.259(1)(iii) of thne Local ang
District Courte Act (S.A. 1926) confers jurisaiction in laentical
terms, as does s.134(1) (a) of tne New South Wales Act of 1973.
A similar jurisdiction is conterred by s.4l(c) of the Victorian
County Courts ACt 195%.

We recomwend the adoption of tinls provision in Queensland.
Foreclosure and redemption actions as such are not common in
practice. Usually what the mortgagee or other secured creaitor

requires is aelivery Or possession or the mortgaged property
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for tne purpose of sale. Ve consider tnat it snould be maae
clear in the provision itself that the District Courts have
such jurisciction.

In Victoria the jurisdiction uncuer tinis provision is contineu
vy rererence to tue amount of the mortgyagye. In tne other
jurisaictions it is limited by reierence to the awount owing
(which may be considerably less) unader tne mortyagye. Tne latter
forn is preferaple.

Fraua or mistake: cl. 67(1)(c). In England, New South
Wales and South Australia there is an express jurisaiction to
entertain proceedings for relief against fraud or mistake:
Eng. 1984, s.23(g); N.S.W. 1973, s.134(1)(d); and S.A. 1926,
$.259(1) (vi). This head would no doubt extena to the recognition
of ana giving effect to rescission for fraud or mistake, including
setting asiue a deed procurea by nisrepresentation: Stephenson
¥. Garpnett [1898] 1 Q.B. 677.

We recommend that this subject of jurisdiction be adopteu
in Queensland, subject to the monetary limic.

Specific performance and rectification: cl. 67(1) (a),(e).
The Act of 1967 confers no power on District Courts in Queensland
to grant specific performance or rectification, although, as
mentioned earlier, there is a limited power under s.69 of Qld. 1967
to grant "notional" specific performance for tne purpose of
the doctrine of part performance.

Elsewnere, but subject to monetary limits, tnere 1s an
extensive jurisaiction to oraer specific performance or restitution.
In England the jurisdiction is given in proceeaings "for tne
speciliic performance, or for the rectification, delivery up

or cancellation, of any ayreement for the sale, purchase or
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lease of any property ...": Eng. 1984, s.23(a). South Australia
is similar: S.hA. 1926, s.259(1)(v). Substantially Victoria
is also the same : Vic. 1958 s.41(u), and so is New South Wales:
see H.S.W. 1973, s.134(1)(p). Western Australia aaded a similar
jurisciction in 1969: see W.A. 1981, s.50(1) (o0), wnich nowever
is not confined, as is tne case in tne other jurisdictions mentioneaq,
to sales or leases.

Qur view is tnat a jurisaiction or this kina snoula be
acoptea in Queensland, and that it snould follow tne form of
$.50(1) (bp) of thne W.A. Act of 1969 (as amended). We also consider
1t prudent to proviaue expressly that tne Court should have power
to awara damages in lieu of or in aaaition to specific performance.

Partnerspip: cl. 67(1)(f). Section 67 of tue Act of 1967
conters jurisaiction in actions brougnt to recover a sum "which
is tne whole or part of the unliquidated balance of a partnersnip
account®. There are similar provisions in N.S.W. 1973, s.44(1) (o)
and W.A. 1969, s.50(1) (o). This represents a repetition of
the original form of the jurisdiction conferred by s.43 of the
Qla. Act of 1867. It is very limited in effect and does not
authorise an order declaring a partnership to be dissolved or
perhaps even the taking of a partnership account. It has been
held to be available only where the partnefship is at a close:
Birkbeck v. Crowley (1925) 42 W.N. (N.S.W.) 86, gX p. Lawliy
(18686) 7 S.C.R. (N.S.W.) 183. In Western Australia s.50(1) (b)
wWas expressed in similar terms. However, in 1981 the W.A. provision
was amenaea by aading tne woras "including in any such action
jurisaiction powers and autnority relating to declaration of
partnersnip or aissolution orf partnership”.

In England jurisaiction was conrerred in s.52(1)(f) or
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tne 1959 Act and again in s.23(r) of tne 1984 Act in proceeaings
"tor the dissolution or winding up of any partnersnip (whether
or not the existence of tne partnership is in dispute), where
tne wnole assets of the partnership do not exceea" the county
court iimit; ci. also S.A. 1926, s.259(1) (iv). In Victoria
s.41 confers jurisaiction "in all actions whether for declaration
of partnership or aissolution thereof or otherwise relating
to any partnership®", wnere the "whole property" does not exceed
the monetary limit.

There is, we think, a need to extend tne jurisdiction of
the Queensland District Court in regard to partnership proceeainys.
The assets of many such partnerships are small, and the expense
of Supreme Court proceedings is not warranted in such cases.
We recommend the adoption of a combination of the English and
Victorian formulae for conferring jurisdiction.

Partition: cl. 67(1)(g). Partition proceedings no longer
exist as such. Their place is taken by applications by co-owners
under s.38 of the Property Law Act 1974 for the appointment
of trustees to sell land and divide the proceeds of sale. Section
41 of that Act confers on the District Court an express jurisdiction
in respect of chattels put not in respect of land.

In South Austrealia jurisdiction is conferrea by S.A. 1926,
$.259(1) (vii) in tne case of actions for partition of land,
subject to the monetary limit.

There are few, if any, defences to such proceedings, which
are of an uncomplicated nature. We therefore recommend that,
supject to the monetary limit, District Courts be given the

jurisdiction of the Supreme Court under s.38 of the Property

Law Act.
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daminjstration of estates: cl. 67(1)(h). Tne present
jurisdiction conferred by @ld. 1967 s.67 is confined to actions
in which what is sougnt to be recovered is tine amount or part
Or the amount of the distributive share unaer &an intestacy or
& legacy under a will. Tnis means in erfect that the estate
must pe completely administerea or the legatee absolutely entitled
pefore the jurisdiction arises. Where there are continuing
uuties requiring the active intervention of the executor or
trustee, the District Court has no jurisdiction: see Stanton
VY. Dopaldson (1946) 63 W.N. (N.S.W.) 192. Tnis remains the
form in Western Australia: W.A. 1969, s.51(ba).

The corresponding jurisaiction nas been considerably enlarged
elsewhere. In Endland it now extends to "proceedings for the
administration or the estate of a deceasea person",, where tne
amount or value of tne estate does not exceed tne county court
limit. In Victoria s.41l(a) of Vic. 1958 is differently expressea
but includes all actions for administration, which is in substance
the same as in England. South Australia is similar to Vaictoria:
S.A. 1926, s.259(1) (1); but New South Wales follows thne English
model: N.S.W. 1973, s.134(1)(f).

We recowiena the adoption of the form of provision in Hew
Soutn Wales and England. Administration actions are sometimes
not without complexity; but we consider this factor to be more
than outweighed by considerations of cost-savings in the case
of smaller estates if such proceeainys are permittea in the
District Court.

Irusgtgs: cl. 67(1)(i). At present there is no jurisdiction

in the District Court to deal with matters involving trusts.

In Enygland the county court is given jurisdiction in proceedings:-
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(i) for tne execution of any trust;

(ii) for a declaration that a trust subsists; or

(iii)under section 1 of the Variation of Trusts Act
(Eng. 1984, s.23(b). Victorial958s.41(b) coniinesthe jurisdiction
to tne execution of trusts, but in s.4l(e) adas all proceedings
under the Trustee Act except s.70. Even allowing for the monetary
limit on jurisdiction, this is very wide. There is also a further
addition in Vic. 1958 s.44 enabling a trustee to pay into court.
lNew South Wales 1973 s.134(1) (e) confines the jurisdiction to
"tne execution of a trust or a declaration that a trust subsists."”
In South Australia the jurisdiction is confined to tne execution
of trusts,

We do not favdur the extension to tne District Court of
a jurisdiction as extensive as that conferred in Victoria by
Vic. 1958, s.41(e). Such matters are at present aqeterminea
for tne most part in Supreme Court Chambers in a relatively
inexpensive manner. The Queenslana Irust Act 1973-1981 1s a
fairly radical piece of legislation and until some of its novel
features become petter known and understood we consider that
the powers it confers should not be extended to the District
Court. On the other hana, we recommena that the District Courts
in Queensland pbe given jurisaiction co-extensive witn tnat conferred
in New South Wales; that is, in respect of execution of trusts
and declarations that a trust subsists.

Ipfants: cl. 67(1) (j). At present the District Court has
no general jurisdiction in respect of chilaren or "infants".
The Supreme Court has the general or innherent supervisory

jurisdiction deriving from the powers of tne Lora Cnancellor

as parens patriae. In practice this is now largely confined
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to wnat were formerly called "illegitimate" cnilaren. Tnis
is because most of the chila custoay disputes arise out of
matrimonial causes in respect of whicn the jurisaiction of tne
Feueral Family Court is made exclusive by the Eamily Law ACt.

In England (wnere tnere is also a specializeu Family Division
of tne High Court) tne jurisdiction of tne county court is limited
to proceedinygs for the maintenance or advancement of minors
subject to the county court monetary limit: s.23(e). However
in Victoria county courts are in adaition given jurisaiction
in relation to the "appointment of a guardian to the property
or person of infants® subject to the monetary limit. Vic. 1958,
s.41(f).

Most applications for custody in the Supreme Court are
made by persons with few resources. Most of them are legally
aided, and many of those that are not are often made by grandparents,
wno generally are themselves not well ofr financially. The
principles applied to the determination of such applications
are governed entirely by reference to tne interests of tne childa,
and are well known and well settled. The court functions simply
as a fact finding tribunal. In these circumstances the interests
of all concerned are best servea by enabling such disputes to
pe determined in a less expensive manner in the District Courts,
which are in any event locally more accessible to litigants
in non-metropolitan areas throughout tne State.

We therefore recommend that the District Court pe given
jurisdiction in guardianship and custody proceedings in the
case of infants, as well as their maintenance ana advancement.
We do not see the need to impose the monetary limit in tnis

instance. There must be few "illegitimate" chilaren with property
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that is likely to exceea the monetary limit.

cl. 67(1) (k). Only in Englana

E

(Eng. 1984, s.25) and in New Soutn Wales is the county or uistrict
court given jurisaiction 1in applications for what are commonly
called testator's family maintenance, i.e., for an order that
provision pe maae out of the estate of the testator for tne
venetfit of a dependent relative or relatives: see Qld. Succegssion
Act 1981-1983, ss.40-43 (ramily provision).

It is perhaps surprising that tne conferment of this form
of jurisaiction has not been more widespread. Perhaps 1t has
something to do with the acciaent tnat the provision conferring
jurisdiction in the English County Courts legislation appears
in a separate section and may have been passed over unnoticed
by tnose who used that source as their legislative model.

In any event, there is no doubt that, as in the case of
the last matter discussed (infants), the principles upon which
tne court acts in making orders under such provisions are well
settled, and that the function of the trial judge in most ot
such cases is to act simply as a fact-finding tribunal. There
1s therefore no doubt of the competence of District Court to
act in this role. It may be expected that the conferment of
this jurisdiction will effect somne savings in costs in cases
or the smaller kind, of wunich there is a consiaerabie number.

In Enyland the jurisdiction is made to depena on the amount
or value of the testator's estate. In New South Wales the monetary
linit is applied to the amount oi the provision oruerea: see
N.S.W. 1973, s.134(2). We consider that the adoption of the
latter course is preferable. The amount or value of the estate

is laryely irrelevant if the amount of thne provision sought
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by the applicant is small.

Sonstructionof eea, will orwritten instrument: cl. 67(1) (n).
Only South Australia has conferrea jurisdiction in this area.
Tne jurilsdiction 1s obviously vased on the analogy provided
by tne Supreme Court jurisaiction under Qlu. 0.64, r.la. Confined
witnin the monetary limit, we consider that this jurisdiction
woula prove most useful 1n cases of the smaller kina, whicn
at present nust be heara in the Supreme Court.

Ve recommenu tne aaoption as a head of jurisuiction of
a provision alony tne lines of S.A. 1926, s5.259(1) (1x).

lnaunctions, declarations andassociatedrelief: cl. 67(1) (m);
cl. 67(2)(a),(p). Tne Queensland District Courts have no
jurisdiction to grant injunctions. This is almost certainly
a direct conseguence oOf the strict common law origins of those
courts in the nineteentn century. In England, New South Wales,
Victoria and South Australia the eguivalent courts are each
given a power to grant injunctions: see Eng. 1984, s.22;

N.S.W. 1973, s.46; Vict. 1958 s.41(h); and S.A. 1926, s.259(1) (vii).

In Englianad the power conferred is to grant an injunction
or declaration "in respect of, or relating to, any land, or
the possession occupation or use of any land": s.22(1); but
tnere is a monetary limit calculated by reference to the annual
ratiny value of tne lana. This rougnly corresponds to a special
jurisaiction in New Soutn VWales enabling the District Court
to grant a "temporary" injunction to restrain (a) a threatenea
or apprenendea trespass or nuisance, or (pb) the breach of a
negative stipulation in a contract the consiveration for wuich

does not exceed $5,000 (in 1973). By N.S.W. 1973, s.140(2)



20
tne injunction is to continue in force for only 14 days, or
longer if the court is satisfied that aaditional time is requirea
to enable proceeauinygs to be commencea or heard in the Supreme
Court: s.140(3). A temporary injunction ceases once the Supreme
Court yrants relief in relation to tne same matter.

Apart from this special Jjurisdiction the legislation in
liew Soutn Wales ana the other two Australian jurisdictions mentionea
confers jurisaiction to grant injunctions but only in relation
to proceedinys otnerwise within the jurisaiction of the court.
Both the Victorian and South Australian provisions include a
power to stay proceedinys to recover a debt where administration
of an estate is proceeding in tne court.

Wie consider that this form of injunction jurisdiction should
be conferred on District Courts in Queensland; tnat is, in relation
to actions otherwise within the jurisdiction of those Courts:
cf. N.S.W. 1973, s.46. There should be added a power to make
declarations and also to stay proceedings and to appoint receivers
in matters otherwise fallingwithin jurisdiction. The justification
for conferring a power to make declarations is twofold. There
is no gooa reason for withholding a power to make a declaration
in appropriate cases, where the court otherwise has power to
grant relief such as judgment for an injunction or damages.
Furthermore, if the power to make a declaration is not granted
it becomes an easy matter to evade the jurisdictional limitations
by seeking a declaration so as to bpring tne matter within the
jurisdiction of the Supreme Court.

It is perhaps another question whether the special injunction
jurisdiction allowea in Englana ana New South Wales (and also

recently recomwended by the Civil Justice Committee in Victoria)
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snoula be adopted in Queenslana., Tne argument against sucn
adoption no dount is tnat the primary means of enforcing obedience
to sucn injunctions is oy attachment of the person; that is,
Oy imprisonment, which involves the liberty of the subject.
On the other hana, there is a pressiny neeu to provide a less
expensive triobunal tnan the Supreme Court for cases of noise
nuisance and persistent trespasses between adjoining owners
in the supurban residential environment,

We therefore recomwend that District Courts in Queensland
also be given a separate jurisdiction to grant injunctions (or
gaméayes in lieu thereof) alony the lines of s.46 of the N.S.W. act
0of 1973, altnouyn witnout limiting the power to temporary injunctions
only. There snoula pe a monetary limitation related to the
Value orf tne lana allegea to be affected. The application of
tnis limit is aiscussed at length hereafter. It is designea
to include many average residential allotments but not & great
ceal more. According to the success or otherwise of the experiment
the amount in guestion can be increased or reauced in the future.

(c) Recovery of possession of land: cl. 67(1)(1).

All the legislation constituting county or district courts
confers jurisdiction in actions by lanalords to recover possession
of premises from tenants whose leases have been determined or
have expired. As already noted, in Queenslana this provision
appears in s.88 of the 1967 Act. 1In that form there is no monetary
limit to the jurisdaiction. That is also true of the sumary
jurisaiction provisions in Division 5 of Part VIII of the Property
haw Act 1974-1981, wnich confer jurisdiction in ejectment on
the magyistrates court., Tne Supreme Court hes, of course, a

concurrent jurisdiction tnat is sometimes invoked at the last
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moment Dy the tenant in an erfort to stave off tne inevitable:
cr. Boya v, Halsteao, ex p, Haolstead (Qld.Sup.Ct. 12th November
1984 unrep.) _

To date this concurrence of jurisdiction does not seem
to nave been a source of any real aifficulty. No doubt this
is because the landlord of particularly valuable premises is
likely in any event to coumence proceedings claiming summary
judgment in the Supreme Court. We therefore see no compelling
reason for altering tne present state of affairs. However s.88
0f Qla 1967 in its original form limited the jurisdiction by
excluding "lanu whicn is not land to which Part III of the Landlord
and Tepants Acts, 1948 £o 1961 applies"™, Those Acts were repealed
by the Termination of Tenancies Act in 1970. In 1976 s.88 of
the District Court Act 1967 was amenuded by omitting the words
guoted and substituting a retference to Division 5 of Part VIII
of the Property Law Act. It is that Division that confers summary
ejectment jurisdiction on the magistrates court, and as we have
seen tnat jurisdiction is unliwited. The amendment thus had
the accidental effect of removing this head of District Court
jurisdiction altogether. However, this state of affairs was
corrected by a further amendment (Act 53 of 1976) wnich deletea
the words in question and so created a jurisdiction that is
unlimited.

Section 89 (which deals with the recovery of rents ana
mesne proifits) may also be repealed conseguent upon the placement,
as earller recomuended, of an eguivalent provision in the proposed
new s.67 unaer the heading personal actions.

Tne other jurisdictional provision concerning the recovery

or lana is s.90 It seems clearly enough to be conifined to yearly
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tenancies, and is limlteu to cases in wnich tne rent payable
does not exceed $5,000 p.a. (as amended in 1982). Unuer s.90
tne rent must pe in arrears and the lanalora must have tne right
to re-enter for non-payment or it. In that event he way without
formal aemana or re-entry bopring an action in tne District Court
to recover possession.

It is aifficult to know wnat purpose this particular provision
is intenued to serve. Section 88 speaks of a tenancy being
seterminea by "aemand Of possession". Tne issue ana service
of a writ of ejectment is a demana Ior possession and constitutes
re-entry by tne landlord: Woodfall on Landlora and Tenant,
28tn ed., para. 1-1899. The same is certainly true of a plaint
claiming recovery of possession by the landlord. 1In tne rare
case where there is pno right of re-entry for non-payment of
rent, s.108 of the Property Law Act is available ana conifers
an indepencent jurisdiction on the District Court. It is very
selaom necessary to invoke it. Section 90 of Qlda. 1967 does
not appear to have been perpetuated in the more modern legislation
of any other jurisdiction and we see no neea for it to pe continued
in Queensland. We recommend its repeal.

The jurisdiction unaer these provisions of the Act of 1967
1s'confineu to recovery of land held by a tenant from a landlora.
Tnere seems to be no compellinyg reason any longer for so confining
it. Actions by proprietors to recover lana from trespassers
are extremely rare in Queenslana because of the prevalence of
the Torrens system of registration of lana titles. Hereafter
we ¢give reasons ror recommending the aoolition of the present
pronibition imposea on tne District Court against determining

guestions of title to land. Havinyg regara to those reasons
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and recommendation, there is no logical grounda for refusing
to extend District Court jurisdiction to all actions for recovery
of possession of land, provided they rall within tne monetary
limit as defined. A similar recommendation has recently been
lnade Dy the Civil Justice Comimittee in Victoria in relation
to county courts in tnat State,

In view of this it will follow that ss.88, 89 and 90 of
the 1967 Act will be repealea.

6. Limitations on Jurisaiction

There are two principal forms of limitation that are or
nave in the past peen features of the jurisaiction of all the
county and district courts consiuered; One is a monetary limit
related to the amount of tne claim or value of tne property
involved. The other is the limitation that removes jurisdiction
wnere a question of title to land arises.

It is convenient to aeal with the latter question first.

(a) Title to land. Section 66(2) of Qld. 1967 expressly
excludes the jurisdiction of a District Court to try any case
in which title to land, or the validity of devise, bequest or
limitation under a will or settlement, is in question. There
is a proviso to the subsection by which the Court is given power
to decide the claim in the action if the question of title arises
"incidentally" ©but the judgment is declared to be no evidence
of title between the parties or their privies in other proceedings.

As a matter of nistory similar provisions have appeared
in all the legyislation since the English County Courfs Act of
1846. It is designed to ensure that only decisions of the Supreme
Court shoula be allowed to affect or disturb titles to land.

Tne same object is apparent in the reference to devises anda
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limitations under a will or settlement (which may be the source
of a title to land).

Tne limitation in yuestion was, and no doubt still is,
oL considerable importance in England wnere there is no universal
system Of reyistration orf title., Hence in Engylanu & Jjuayment
of a court of competent jurisdiction may constitute a gyooa "root
of title" pinaing parties and their privies for all time. It
is much less important in Australia, wnere title to land under
the Torrens system is cetermined by rerference to the certificate
of title of tne reyistered proprietor, which is generally conclusive
Of the matter subject to the exceptions recoynizea in s.44 of

tne Real Property Act, 1861-1981: see ss.34, 44, anu 96 of

that Act. Even in Englana tne county courts are given jurisdiction
by tne Land Reglstration Act 1925 in cases involving regyistered
landa.

Occasions for tne application of the prohibition in s.66(2)
therefore 4o not often arise in Queensland, particularly as
the dispute as to title must be raised popna fide and not merely
ror the purpose of ousting jurisaiction: Q'Brien v. Wilson
(1894) 15 L.R. (N.S.W.) 291. On tne other hand, it has been
hela in New Soutn Wales that, once properly raisea, a question
of title ousts jurisdiction even in an action for recovery of
rates: cr. BoroughofGranvillev., Armstrong (1897) 18 L.R. (N.S.W.)
426. Furtnermore, such a guestion of title is raised where
one party claims, ana the other denies, that particular land
is supject to & lease: Suith v, Patison (1934) 51 W.N. (L.S.W.)
137.

Tne limitation upon trying questions of title to land remains

in New Soutn Wales, where nowever it applies only to lana the
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velue of wnicn is more tnan $100,000: see N.S.W. 1973, s.48(2)
as amendeu in 1982. In England the county courts have now also
peen given jurisdiction in cases in which title to land comes
in guestion supject to monetary limits. No limitation of any
or this Kinu appears in tne Victorian, Soutn Australian, or
West Australian legyislation.

In view of these developments elsewhere we recommend the
repeal of s.66(2).

(0) donetary limitation: cl. 67(2). 1In all legislation
aealing with county ana district courts limitations are imposed
on tne jurisaiction of tnese courts by reference to a money
sum applied to the amount of the claim or the value of property
involved. In Queenslana there have in the past been two monetary
limits - one for personal actions as such and a considerably
higyher limit for actions "arising out of any accident in which
any vehicle is involved." Injury to a person stepping out of
a train that nad overshot a platform was held in Jopes v,
Commissiopner for Rys. (1969) 31 Q.J.P.R. 119 to involve a "venicle".

Tnis distinction in the monetary limit between "vehicle"
cases and otner personal actions was abandoned when the District
Courts jurisdiction was increased to $15,000 in 1976 by thne

gyl g 3 isdicti ¢ 1976,
s.5. The aistinction was not revived when the jurisdiction
was again increased in 1982 to $40,000 at which level it now
remains.

Two questions are raised by the present monetary limit
in s.66. One is whetner it is sufficilent in amount for any
purpose. The other is whether the former distinction between
personal actions as sucn and those involving a motor vehicle

should be re-introauced, ana a higher limit set for such cases.
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T ner¢ ] 1 ' i . The two {uestions are
to a consideraple extent interrelated. Whatever view one takes
Of the second guestion, it seems clear that the jurisdictional
level in the District Court has once again become too low.
Tnis may pe demonstratea by a comparison of jurisdictional limits
for similar courts elsewhere in Australia. 1In Victoria (where
& aistinction between personal injury ana other claims is maintained)
the monetary limit was raisea in 1983 to $100,000 in personal
injury actions anu $50,000 in otner "personal actions" (hereinafter
referred to as tne general jurisaiction). In New South Wales
tne level was raisea to $100,000 in 1982. However, in New South
Wales tne jurisdiction of tne Supreme Court Masters in personal
injuries cases is unlimited botn as regards liability and quantum.
In Western Australia the general jurisaiction limit was raised
to $50,000 in 1981. 1In that State the legislation also distinguishes
between cases in the general jurisdiction (where the limit is
now $50,000) and those in which the claim is for death or personal
injury arising out of tne use or any motor venicle: see W.A. 1969,
$8.50(2). Since their inception in 1969 the West Australian
District Courts have had unlimited jurisdiction in cases falling
witnin s.50(2). In other words, they hear and determine gll
personal injury claims arising from the use of a motor vehicle
irrespective of the guantum of the claim involved. In South
Australia tne jurisaictional distinction is also made between
the two classes of action. 1In the case of personal injury claims
arising from tne use of a motor vehicle the limit set in early
1984 was $60,000 and in other cases $40,000. We are reliaply
informed tnat legyislation has been drafted and will soon be
enacted 1ncreasinyg these amounts to $150,000 ana $100,000

respectively.
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The result expressed in tabular rorm is as follows:-

Geperal Persopal injury
@la. $40,000 $40,000
N.S.W. $100,000 $100,000
Vic. $50,000 $100,000
S.A. $40,000 $60,000
W.A. $50,000 Unlimited

From this it will be seen that overall the Queensland District
Courts nave the lowest jurisdiction in money terms of any of
the courts in guestion. We consider that there is an unanswerable
case for increasiny the monetary limit of the general jurisdiction
of the District Court to $50,000. We would pe inclined to recommend
a somewhat higher upper limit in the general jurisaiction but
for the circumstance that the proposal in this paper also envisage
an extension of the gyeneral jurisdiction in terms of subject-matter.
We consider that some time should be permitted to elapse during
which the District Courts acquires experience in handling these
new areas of jurisaiction pbefore any furthner substantial increase
in the monetary limit takes place.

Personal injury claims. The monetary limit in the case
of personal injury claims raises different considerations.
Until tne amenadment in 1976 the monetary level was higher in
the case of personal claims arising out of the use of a motor
vehicle tnan it was in the general jurisdiction. As we have
seen this dadistinction was abandoned in 1976. The reason for
taking this step is not clear. In three out of four of the
other States considered here the distinction is maintained,

tne personal injury jurisdictional limit being considerably
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niyner tnan the general jurisaiction limit. In the other State
(New South Wales) tne Masters have unlimited jurisdiction.

We consider that the distinction snould be re-introducead
and tnat the monetary limit of jurisdiction in personal injury
claims should pe substantially hnigher tnan that in the general
jurisaiction of the District Courts. The justification for
tnis course is tnat the principles governing the award or guantum
of aamages in personal injury cases are now well settled by
gecisions of courts of the highest authority. There will therefore
pe no difriculties for District Court juages in adjusting themselves
to tne hiyner limit in cases or this kind. As it is, they are
at present calleu upon to assess damages in unlimited amounts
in cases oif references from tne Supreme Court under R.S.C. 0.39,
r.5z2(1).

We nave toyea with tne iuea of making the jurisdiction
in such cases unlimited, as it is in Western Australia. This
has been recommended by the Supreme Court Judges in their most
recent resolution on tne subject which is referrea to at the
peginning of this paper. Althougn we favour this approach in
the long term, we consider tnat until the District Court has
settled aown to its enlargea jurisdiction in this field, there
is some justification for temporarily retaining an upper limit.
In our view tnis upper limit shoula be set at $250,000. 1In
practice tnis will mean that only the most serious personal
injury cases, involving for example severe brain damage or
Guaariplegyic ana parapleyic conseguences, are likely to remain
witn and be tried by the Supreme Court. At tnat level one woula
expéct to find that in practice the services of Senior Counsel

are engaged.
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It is necessary also to say something about the types of
claims in which thnis enlarged jurisdiction will be exercisea
in the District Courts, So far we have assumed tnat it will
be confined to personal injury actions "arising out of any accident
in whicn a venicle is involved." This is the formula that was
employed in 66(1)(a) of the Act of 1967. 1In terms it was pot
confinea either to personal injury claims or to claims arising
out of automobile accidents. As we have already noted, it includes
a claim arisinyg out of & railway accident: see Jones v,
Commissioner for Rys. (supra). In Western Australia tne term
usea is "motor vehicle", wnicn is definea to mean "any vehicle
propellea by ...any motive power, not being animal power":
W.A. 1969, s.50(3). 1In practice most, but by no means all,
cases within the scope of the terms in s.66(1) (a) of the Act
of 1967 were personal injury claims arising out of motor vehicle
acciagents. 1In terms of issues as to liability, these follow
a distressingly uniform pattern and for experienced judges present
no difficulties of determination.

There is, however, no logical justification for confining
jurisdiction in tne case of the $250,000 limit tovaccidents
involving vehicles. The effect Oof this would be to exclude
personal injury claims resulting from occupier's liability or
arising out of industrial accidents. 1Indeed, it is not uncommon
for a motor vehicle to pe alleged to be involved in an industrial
accident causinyg personal 1injury. Disputes then arise between
insurers as to tneir respective obligations to indemnify under
separate policies covering motor vehicle and employer's liability.
It would be inviaious to introuuce & distinction tnat reguireac

sucn guestions to pe deteriiined in aifferent jurisdictions although
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arising out of tne sawme set of facts.

We tnerefore recommend that in all actions wnere the damages
claimed by the plaintiffi consist of or include danages in respect
0f personal injury (wnether fatal or non-ratal) the monetary
llmit Or tne Jjurisaiction of the District Court should pe fixed
at $250,000. Substantially tnis represents an adoption of the
criterion in use in Victoria : Vic. 1958, s. 37(1)(a)(1i).

(c) o s . o "oy

The apparent justitication for 1wposing monetary limits
on the jurisaiction of District Courts is to ensure so far as
possiblie thet cases raising nore complex issues of fact and
law or involving larger amounts continue to pe determineau by
tne Supreme Court. Of course, tihe monetary limit is by no means
necessarily & relianle guiae to tne ueyree of gifficulty involvea
in a particular case. Some actions for conparatively small
amounts may raise legal questions of great complexity, wnile
cases in wnich only guestions of fact arise may involve hugye
amounts of money. There are however no satisfactory alternatives
available, and the setting of jurisdictional limits by reference
to monetary levels is and has always been a feature of alil
legislation of this kind.

Potentially there are three different criteria involved.
When the claim is for a liquidated sum in money, such as a dept,
tne monetary limit can readily pe applied by reference to tne
sum claimed. There &are some special provisions, such as thnose
in s.74 governinyg tne splitting of demanus, etc. It is not
proposed to alter tnese provisions. Similar considerations
apply to claims for unliquidated camages; that is to say, tne

monetary limit may pe appliea to tne amount claimed by way of



damniages.

Difficulties can however arise wnere the jurisdictionel
limit is derfined by reference not to an amount of money but
to the value or property wnetner it pe land or goods. 1In either
Oof tnese cases tnere 1is potential for argument about thne true
value oOf the property involved. It is essential tnat disputes
of this Kkind should be avoided so that, as far as possible,
the funas of the parties that are available for litigation are
applied in determining the substantive issues and are not aissipatea
in what have been described as "arid jurisdictional disputes”.
In this area certainty is more important than accuracy.

Langa. In tne enlarged jurisdiction that we propose tnere
are several instances in whicn the value of the lana involved
is used as the criterion for jurisdiction. Examples are to
be found in paragraphs (d) (specific periormance), (1) (recovery
of possession of land), and (m) (trespass or nuisance to land).
In many jurisdictions it has been sought to solve the problem
by adopting as the criterion the annual or rental value of the
land., That criterion seems to have been adopted because of
its use in England, where nowever it is the pasis for rating
assessments., We consider it to be unsuitable for use in Queensland
for the reason tnat, particularly in tne case of vacant alilotments
and ordinary owner-occupied residential allotments, tnere is
seldom any conception of the annual or rental value oif the land.
Insteaa we propose tnat in cases of this kinu the criterion
adoptea snould be relatea to tne current valuation made by the
Valuer-General's Department. That valuation 1s, OI course,
of unimproved value only, but we nevertneless consider that

it is tne only standard capable of affording a reasonably certain
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weans OL applyiny & monetary limit wnere lana is concerned,
Its overriainyg advantage is that the Valuer-General's vaiuation
1s readily accessiple ana inexpensive to obtain ana prove.
See cl. 67(3)(a).

Inguirlies mnaade in tnis fiela of expertise suggest that
the average residential homesite in tne Brispane metropolitan
area at present proobapbly falls within a limit fixea at $25,000
as the unimproved value of the land. Host builading units would
rail beyond tnis limit because inuiviaual units are not valued
separateiy. Lilkewlse most cormercial premises, and rural properties
useu Iror agyricultural or pastoral purposes woula fall outsiae
this limit. Tnese estimates are at pest Oonly approximate anu
the Valuer-General's Department is undertaking a continuing
process or revaluation. Thnat process, wnich in tne case or
Brispane is expecteu to pe cowpletea in 1987, will propaply
place tne averaye homesite beyond tne $25,000 limit. This tenus
to be confirmed by valuations in areas nortn of Brisbane where
revaluation has alreaay been unuertaken.

Tne adoption of tne unimproved value as the yarastick for
fixinyg jurisdiction is open to some obvious criticisms. One
is that it bears no necessary airect relationshig to the value
OL tne improvements located on the land. hNevertheless it is
essential to have some criterion tnat is reaaily ascertainable,
applicable, anu not open to aispute. We therefore recommena
the aaoption or tne general $50,000 tigure as tne upper limit
OL jurisaiction in the case orf actions concerning land or tae
Kina speciriea above. Wnere there is no applicaole Valuer-General
valuation, the jurisdiction snould e related to unimproveau

vaiues otnerwilse ascertainea.
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A daisadvantage that ensues from that proposal is that tnere
will pe two criteria oif jurisdiction, nawely (a) $250,000 in
personal injury cases; (p) $50,000 in otner cases. Whilst regretting
tne need for this distinction we are conrident tnat it will
gyive rise to no airriculties in practice, ana tnat tne aavantages
to tne community resulting from tnis enlargyement of the supject
matter of District Court jurisdiction will yreatly outweigh
any disadvantages.

Goous. The case of 4yoods presents somewiiat greater difficulties
because tnere is no ready means of arriving at the value of
goous save the market value. However, in practice not much
difficulty seems to have been encounterea in this context.
Probaply tnis is because the value of yoods as a jurisdictional
criterion is critical only in cases of aetinue where wnat is
sought is specific restitution rather tnan damages in tne form
of the value of tne goods. Hitnerto the District Courts have
not had power to award specific restitution of chattels undaer
ss.i6 and 17 of the Common Law Practice Act 1867; but the effect
of our proposals for extencing the subjects of jurisdiction
of those courts will be to confer sucn & power: cf. cl. 68(1).

A possible problem is therefore capable of arising in relation
to the value of tne goods involved in such a claim. Elsewhere,
however, it does not appear to in practice have proaucea aifficulties
of any magnituae. Perhaps this is because claims for specific
restitution of chattels are comparatively rare, and aiso because
such claiwms oiten arise out of or are preceded by & transaction,
such as a sale, 1in wnicn the parties themselves have placed
a value on the cnattel. In MNew Soutn Wales jurisdiction in

sucn cases 1s limitea where ooth the chattel itself and aamages
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are claimeu to the aygreyate value of botn fallinyg within tne
monetary limit. See N.S.W. 1973, s.44(3). We recommena the
agoption of tnis provision: ci. cl. 67(3) (o).

In Western Australia it is proviued tnat the decision or
tne District Court on tne matter or amount or value for the
purpose of jurisdiction snall be "conclusive": W.A. 1969 s.53(2).
We also recommend the adoption of this provision in tne interests
of avoiding time and cost-consuming disputes about value. See
cl. 67(4). In all tnese matters it snould oe borne in mindg
thiat there 1s ample provision for appeals to the Full Court
snould a District Court, even if it exceeas its jurisdiction,
fall into error in determining an action.

7. Powers of District Courts

Tne foreyoiny proposals involve an extension, supject to
the monetary limit, to the District Courts of a part of tne
Jurisdiction, botn legal and eguitable, of the Supreme Court.
In order to render that extension of jurisdiction effective
it is necessary to ensure that the District Courts also enjoy,
and may exercise, all tne powers, including powers conferred
under IThe Judicature Act of 1876, of the Supreme Court. The
principal purpose of that Act was to enable rules both of law
and eguity to be administerea concurrently in a single proceeaing.

We ao not consider it necessary to repeat in the amending
sections of tne Digtrict Court Act the particular provisions
of Thne Judicature Act itself. It is sufficient to extend to
tne District Courts, in the exercise of tneir extended jurisdiction,
all the powers and authorities of tne Supreme Court, which
necessarily incorporate the powers conferred oy The Judicature

Act. Tnls 1s the course tnat has peen followeu elsewhere, for
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example in Western Australia: see W.A. 1969, s.53(1). We recommena
tnat it pe followeu in Queenslanda: cft. cl. 685(1).

Clause 68(1) (c) reguires tnat effect be given to equitaple
as well as legal matters of defence, Tne existing District
Court Rules refer to ejuitaple defences in terms that recognize
tne right to rely upon them in proceedings in those Courts.
It is nevertneless preferable tnat exXpress statutory recognition
ve given to such uefences in tne Act itself. Clause 68(2) is
gesiynea to ensure that, in acting within the jurisdiction Otherwise
conierrea y ci. 67(1), tne District Courts will also have power
to grant injunctions and otner similar relief, such as tne
appointment of & receiver: cf. N.S.W. 1973, s.46(2). Clause
68(4) is also in a form common to similar legislation in otner
States.

Clause 66(3) deals with matters of practice and procedure,
and is comparaple witn W.A. 1969, s.52, and N.S.W. 1973,
$.46(2d) (c). Because the effect of $.67(1) is to introduce
@ series of forms of jurisdiction that are new to the District
Courts, the existing practice and procedure of those Courts
is not expressly designed or equipped for the purpose. Clause
68(3) requires that in such cases the practice and procedure
ot the Supreme Court shall, so far as practicable, be followed.
Some amendament to the District Court Rules will almost certainly
also pbe necessary. One such alteration will be the provision
°f a form of originating sumwons similar to that in use in the
Supreme Courf for initiating matters such as applications for
appointment of trustees, family provision, infants' custody
oraers, etc. At present s.4 of the Act of 1967 defines "action"

a@s & civil proceeaing commenced by plaint. There is no form
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OL originating summons currently in use in the District Courts.
In view of this, anu in order to ensure that the word "action"
appeariny in bparagraphs (a) to (n) orf cl. 67(1) is not reaa
in an unduly narrow sense, that word is by cl. 66 intendeu to
De given an extencea meaninyg so as to include proceedings in
any tori. An alternative approach woulu be to re-define "action"
in s.4 of the Act. However, any such re-definition will neea
to be considereu in conjunction with appropriate amendments
to tne Rules. We nave not attempted the latter task as we conceive
it to bpe primarily & matter for thne Judgyes of District Courts
tnemselves.

8.

Tne civil jurisdiction, present ana proposed, of District
Courts in Queensland lnay be said to be limitea both norizontally
Dy monetary 1limits, ana vertically in terms of subject matter.
The Supreme Court is a superior court of record with unlimited
Jurisdiction. As such it has jurisdiction over all justiciable
Supjects, save where expressly excluded by legislation, as it
is, for example, in favour or the Industrial Court in certain
instances; or in favour of the Feaeral Court and the Family
Court to tne extent that tne jurisdiction of those courts is
rendered exclusive by Commonwealtn enactments. The Full Court
Of tne Supreme Court also acts &s the court of appeal in civil
matters decidea in the District Courts: 5.92 of the 1967 Act.
Except in relation to District Court broceedings involving very
small amounts, it exercises a power to review, vary, and set
asiae rinaings of fact and conclusions of law that is as extensive
as in tne case of appeal from single judges of the Supreme Court.

Cf. $.93 oif tne 1967 Act. 1In adaition, by means of prerogative
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Writs ana like processes it nas power to control the exercise
Of jurisaiction of District Courts so as to ensure that those
Courts act within the jurisdiction prescriped for them by statute.

Tne recommendations anu proposals containea in tnis paper
will not in any way alter this relationsnip opetween tne Supreme
Court anu the District Courts. The boundaries of the civil
jurisaiction of the District Courts will be extenaed, but without
aiminishing the overriding jurisdiction of the Supreme Court
to near ana aqetermine legal proceedings of any kina or amount.
Tne primary sanction against resorting to the Supreme Court
in wmetters falliny within the civil jurisdiction of the District
Courts is tne power of the Supreme Courts: (1) unuer s.77 of
tne Act of 1967 to remit such matters to a District Court for
trial in that Court; or (2) unuer R.S.C. O. 91, r. 2 to award
Costs only accorainyg to the District Court scale of costs.
The Rule mentioned (0. 91, r. 2) refers only to actions "to
recover a debt or adamages", and it will be necessary to amend
tne Rule by omitting these words in order to maintain the sanction
Of costs on tne lower scale in cases where the action might
nave been brought in the District Court even if it is not one
for "debt or damages".

It is naturally not possible to preaict with any degree
of accuracy the extent to which the number of trials of civil
actions 1in tne District Courts will be increased by adoption
of these recommendations for enlargement Oof jurisdiction. An
impression, though not necessarily an accurate one, may be gleaned
from the figures for proceedings initiated in the Supreme Court

and District Courts in Briswane over the past few years. These

are as rtollows:-
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1982 Writs : 6646 4190
0.sS. 916
7562

1983 Writs 5430 4896
0.s. 1015
6445

1984 Writs 4205 3677
0.s. 264
5169

Assuming that approximately the same proportions of actions
commenced by writs of sumnons and by originating summons (0.S.)
in the Supreme Court proceea to trial as do actions commenced
vy plaint in tne District Court, it would follow tnat the present
ratio of cases tried in Brisbane is approximately 6:4. This
compares most unravourably with the position in England, where
by far the greater nunoer of actions are commenced ana determined
in the county courts. An impression of the position in England

can ope galned from the followiny figures extracted from (U.K.)

iicic atd i : a - for 1982 and 1963 (K.H.S.0. 1982;

1983):-

(a) ian : Engl 1951 1962 1983
Queen's Bench 182,620 164,396 179,204
Chancery Division 15,650 17,119 18,340

496,270 181,515 197,544

(Tnese figures o not include probate proceedings.)

(o) County Courtg
(all matters) 1,849,260 2,048,568 2,117,383

The ratio of matters commenced in the Higyn Court compared to
matters commencec in the county courts in England is approximately
1:10, contrasted with tne Supreme Court/District Court ratio
nientionea above Of 6:4. The English figures refer to proceedings
commenced and not matters tried. However, the settlement rates

for proceedinygs in the English High Court and county courts
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appeal to pe approximately tne same; that is about 95%.

It is prooably true that a nigner proportion of District
Court cases tnan Supreme Court cases are instituted outside
Brisbane; put tnere are other balancingy factors, such as the
ract tnat (apart from Local Government Court appeals) District
Court civil trials tend to pe of snorter auration thnan tnose
in the Supreme Court.

9. Conclusions

The primary ftunctions of tne District Court in its civil
Jurisdiction are (1) to proviaue a less expensive forum than
the Supreme Court for the decision of cases of lesser complexity
and amount; and (2) to arford a consicerable measure of
decentralization in the administration of civil justice throughout
tne State. Tne levels and supjects of District Court jurisaiction
are such tnat the District Courts in Queensland are not, in
comparison with eyuivalent courts in.England and also elsewhere
in Australia, at present aoble to fulfil that function to best
advantage. Tne increases anG extensions of jurisdiction recoimendaed
here will bring the Queensland District Courts into line with
those courts in other fplaces.

Some opvious advantages are likely to result from adoption
of these proposals. For litigants (including those who are
legally aideau) the costs of litiyation will bpe reduced if a
wider ranye of civil proceedings can be proéecuteu in the District
Courts. Sowe savings in costs are particularly likely to follow
in motor acciaent cases, winere tnird party insurers or the nominal
aerencaant are involved, if the recouuienuea ceiling of $250,000
is auopteu in those cases. Tnere will also no wount be a slight

saviny in Jjuuicial salaries in the appointment of additional
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District Court Juagyes ratner tnen Supreme Court Judges. In
aaaition, the prospect of a more varied anu extensive jurisdiction
1s llKkeiy to stimulate interest witnin tioe legyal profession
in accepting appointments to the Bencn of tne District Courts.
Overall civil justice will ve renderea less expensive and

uore accessivle to memvers of the public throughout Queensland.



BE IT ENACTED ... etc.

1. Sphort title. Tnis Act may be cited as the District Court

Anendmnent Act 1985.

2, Citation (1) In this Act the District Court Act 1967-1982

is referred to as the Principal Act.

(2) The Principal Act &s amended by this Act may be cited
as the Digtrict Court Act 1967-1985.

3. Savings Nothiny in this Act affects the jurisdiction of

a District Court in respect of any action instituted before

the commencement of this Act.

4. Amendment of Principal Act.

The Principal Act is amended by -

(a) omittingy sections 66, 67, 68, 69, 72, 88, 89,

90 and subsection (¢) of section 75;

(b) substituting the following provisions -

"66. Definition. In this Division "action® includes any proceeding

before the Court or & Judge thereof, whether commenced by plaint

or application or otherwise.

67. District Courts' civil jurisdiction.

(1) Subject to the provisions of this section, a District
Court shall have jurisdiction to hear and determine the following
actions -

(a) all personal actions, where the amount, value or damage
sought to be recovered does not exceed the monetary
limit including -

(i) any eguitable claim or demand for recovery of

money or damages, whether liquidated or unliquidated;

(ii) any claim for detention of chattels;

(iii)any claim for rent or mesne profits;

(iv) any claim for any debt, damages, compensation



(b)

(c)

(d)

(e)

(£)

(9)

2

fine or penalty arising under or imposed by any

Act; and
actions for the foreclosure or redemption of a mortgage
or encumprance, or for enforcing, whether by delivery of
possession or otherwise, any mortyage, encumbrance, Charge
or lien, where the amount owing in respect thereof does
not exceed the monetary limit;
actions for relief against fraud or mistake, where the
damage sustained or the estate or fund in respect of which
relief is sought does not exceed in amount or value the
monetary limit;
actions for specific performance of an agreement for the
sale or other disposition of land or an interest in land
or of any other property, where the value of the land or
interest or property does not exceed the monetary limit;
or in lieu of or in addition to specific performance, damages;
but not so as to exceed the monetary limit;
actions for rectifying, delivering up or cancelling any
agreement, where the amount in dispute or the value of
the property affected does not exceed the monetary limit;
actions for & declaration of partnership or dissolution
or winding up of, or otherwise relating to, any partnership,
where the property of the partnership does not exceed in
amount or value the monetary limit;
actions for the appointment of trustees of any property,
ana for vesting the same in such trustees, pursuant to
section 38 of the Property Law Act 1974-1982, where the
property does not exceed in amount or value the monetary

limit;



(h)

(1)

(1)

(k)

(1)

(m)

(n)

3
actions for the administration of the estate of a deceased
person, where the estate does not exceed in amount or value
the monetary limit;
actions for the execution of a trust or a declaration that
a trust supsists, where the estate or fund subject or alleged
to be subject to the trust does not exceed in amount or
value the monetary limit;
actions relating to the custody, maintenance or advancement
of an infant including the appointment of a guardian to
the property or person of an infant;
actions for family provision pursuant to sections 40-43
of the Succession Act 1981-1983, put so that any provision
resulting from an order made by the Court shall not exceed
in amount or value the monetary limit;
actions to recover possession or or for trespass to any
land, where the value of the land does not exceed the monetary
limit; -
actions to restrain, whether by injunction or otherwise,
any actual, threatened or apprehended trespass or nuisance
to land, where the value of that land does not exceed the
monetary limit; or, in lieu of or in addition to such an
injunction, damages; but not so as to exceea the monetary
limit;
actions for the determination of any question of construction
arising under a deea, will or other written instrument,
and for a declaration of the rignts of the persons interested,
where tne sum or tne property in respect of which the
declaration is sought does not exceed in amount or value

the monetary limit;
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(2) 1In this section the expression "monetary linit"™ means -

(a) in the case of a personal action where the damages
claimed by the plaintiff consist of or include
damages in respect of personal injury, whether
fatal or non-fatal - $250,000;

(b) in all other cases - $50,000.

(3) For the purpose of -

(a) an action falling within paragrapns (d), (1)
or (m) of supsection (1), the value of land shall
be the most recent valuation, current at the
time of instituting the action, made py the
Valuer-General under the Valuation of Land Acts,
1944-1981, or, if there is no such valuation
in respect of the land, the current market value
at that time of the land exclusive of improvements
thereto;

(b) sub-paragraph (ii) of paragraph (a) of subsection
(1) of section 67, the amount claimed in an action
for detention of ¢goods is the amount claimed
for the value of the goods together with the
amount, if any, claimea for damages for the detention
of the goods.

(4) Where any gquestion arises as to the amount or value for
the purpose of jurisadiction under this section, the decision
of the District Court or Judge thereof shall be conclusive as
to that matter.

68. Powers of District Court (1) Subject to this Act and to
tne Rules, a District Court and any Judge thereof has, for the

purposes of exercising the jurisdiction conferred by section
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67, all the powers and authorities of tne Supreme Court, and
any Juage thereof, and may in any action in like manner and
to like extent -
{(a) gyrant such relief or remedy;
(p) make any order; and
(c) gyive effect to every grouna of defence whether
ejuitable or legal -
as may and ought to be done in like case Dy the Supreme Court
or any Juage thereot.
(2) Without affecting the generality of subsection (1), a District
Court and any Juage thereof shall, in any action in which
jurisdiction is conferred by section 67, have power to grant
relief -
(a) by way of a declaration of rights of the parties;
(p) by way of injunction, whether interim, interlocutory
or final, in the action;
(c) by staying the action or any proceedings in the
action;
(d) by appointing a receiver including an interim
receiver.
(3) Subject to this Act and the Rules, the practice and procedure
of the Court or a Judge thereof -
(a) in exercising the jurisdiction conierred oy section
67; and
(b) in enforcing any judgment or order made in the
exercise of that jurisdiction -
shall so far as practicable be the same as the practice ana
procedure of the Supreme Court or a Judge thereof in like matters.

(4) without affecting the generality of subsection (3), the
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appropriate otfficer of tne District Court shall, in addition
to any duties otherwise imposed on him, aischarge -
(a) any duty which an officer of the Supreme Court
would be required under the practice of the Supreme
Court to discharge in the like circumstances;
and

(p) any duty imposed on him by any order of the Court."



