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" REPORT OF THE LAW REFORM COMMISSION

~ Relief from forfeiture of leases and other aspects
o of landlord and tenant law

. Q.L.R.C. 1

S ) - To the Honourable P.R. Delamothe, O.B.E., M. 1..A., ‘
e - = 7 Minister for Justice and Attorney-General, .
fowioo -7 BRISBANE. '

L e Ifem 9 in Part A of the approved programme of the Law Reform
Csl. 7w Commission requires the Commission:- S _

M'To examine the law relating to relief from forfeiture- '
Tof leases and to relief from forfeiture of an option to '
" Mpenew and certain aspects of the law relating fo

. "tandlord and tenant. ' :

o " The accompanying draft Bill and commentary represent
L _the recommendations of the Law Reform Commission on this subject.
. Part IV is concerned to provide the Supreme Court with extensive
" powers to.grant relief against forfeiture of leases and ls in principle
. modelled on corresponding provigions in legislation which has applied :
% in England since 1881 and 1925 {the Conveyancing Act 1881 and the Law .-
" of Property Act 1925} and the New South Wales Conveyancing Act, 1819 7
" .to 1967, but also inciudes certain minor amendments which experience.
% 'with that legislation has shown to be necessary. In addition to the
B ..+ obvious utility of uniformity in judicial interpretation, this will afford:
w7 o practitioners in Queensland the very considerable advantage of = - "
St e access to and use of-modern standard texts such as Halgbury's Laws of
' ' * England {3rd ed.), Megarry and Wade: The Law of Real Property
- {3rded.), Woodfall on Landlord and Tenant (16th ed. ) and Helmore: e
The Law of Real Property in New South Wales (2nd-ed. },. to all of which. " -
reference will be found in this Report. S , S -

ORI ' C The Commission has also sought in this draft Bill to make
B an early start upon the very considerable task (to which the approved
o programme affords the place of first priority and importance) of '
reviewing Imperial Statutes and New South Wales Statutes applicable to
Queensland as well as the Statutes of Queensland with a view {o the
repeal of all that which cannot pogitively be shown to continue to '
. perform a useful or necessary function and to eliminate anomglies. In
 this regard it will be seen that the draft Bill proposes the repeal of
gome hnineteen Imperial enaciments, of which the first dates back to
1266, and of which such provisions as are still of current application
are re-enacted in the draft Bill. Part II, in which these provisions
appear, is at some points based upen the English and New South Wales
- legislation already referred to, and represents a consolidation in
- modern form of the principal statutory enactments regulating the
general law of landlord and tenant in this State. '
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. At an early gtage in the exammatmn of thls topic it

“also became apparent that it would be difficult to satisfy the
-_,'reqm rements of this aspect of the Commission's programme without
at the same time incorporating certain featurés of modern property

legislation which are of particular importance {o the subject of

" leases but which also apply generally to other forms of real propei‘ty.
. Hence, Part V, which is concerned in the main with provisions in

and effects of deeds and covenants, will also assure to the profession

“and the public in genéral the immediate benefit of legiglation which,.

like the other portions of this draft Bill, it is ultimately hoped to
include in the general revision and restatement of property law in
this State which is envisaged by Item 1 of Part B of the approved

programme.

Tn conclusion we wish to acknowledge our indebtedness

‘. to.the publication entitled Report of the Law Reform Commission on
- the Application of Imperial Acts (L.R.C, 4) published by the Law

.-~ Reform Commisgion of New South Wales, as well as {o record our
. appreciation of the many suggestions received from professional

associations and their individual members, of Wthh account has been

- -taken in. preparmg this draft Blll
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EXPLANATORY. COMMENTARY

e

A (3) Apvlication of Act: e

s - The Bi1lin cl. 1(5)(&}-f0110ws s, 116 of the
 .}Néw Sduth Wales Conveyancing Act in expréssly applying its
: "provisions to land under the provisions of The Real Property -
 12;f££E§g 1861 to 1963, However, since the latter expression is
L  1,;fconfineﬁ'by the definition in 01.33 to "estates or interests
']5'”fl;f registered under those Acts", and since shorf leases of land
'§* f3".3"under those Acts are valid without registration, it is also
e  i:ﬂeXpréss1y provided that the Bill will extend to all leases of
7 ' _”suéh lznd. Because The Real Properiy Acts contazn, partlcularlv
in ss, 71(2) and 72 thereof, provisions which might be | :
*;gfconstrued to overrlde gome of the reforms which this Bill is 
i “designed fo introduce, it is also expressly provided that the
D oonew Act will apply notw1thstandlng anythlng contained in The
theal Pronertv Auts. ThlS is also taken from s, 116 of the
7'5Gonveyanc1np Act and will cause no interference with the ‘
-};Oardlnal ‘principle . of 1ndefeaSlblllty of reglstered tlﬁle except'
.'1n the two instances of ¢l. 37 and cl. 38, where partlcular .,_f

pr0v131on 1s made to. av01d any such problem.

'Thé Bill in ¢l 1(3)(b) and (c), is also
_ expressed to apply t6 leases of land under any Act, 1nclud1ng
”ffland under the Land Acts, The Miners Homestead Leases Aots, and
7__fiThe Mininz Acts. Thig is intended fo ensure that the
:f_ ;pr1nc1pleq of the statutory law of 1andlord and tenant as.

© ‘contained in. the Bill will continve to epply to their present

_"extent to leases and mors partwoularly under-leases of land
'fiunder those Acts; but, because of spe01al statutory and polloy
:con51de“at10ns pe0u11ar to Crown leases under each of those
. “Acts, it has been dellberately provided in ench instance that
. B .;'_the applicability of the provisions of the Bill will take '
'_':i-..fffreffect subject to the provisions of the Act in question.

2% .. Pypthermore, since by cl. 1{5) the Bill will bind the Crown,
e it has also been necessary to provide in cl. 26(1)(a) that.
'_Lf' . %he new provision in Part IV for relief against forfeiture

| ’éhould apply'only to under-leases and not to leases of land
“ under each of the above statutes, '

r

 Finally, cl. 1{4) will ensure that the Bill will
not interfere with the operation of The Landliord and Tenant Acts,
'1948 tc 1961, in relation to 1“elrl‘c--re,a‘Erlc'i:ed premises convered

by those Acts. -

2 Acts Tepealea°'

The Bill affects some twenty-eight or twenﬁy—nine'

“ existing statutes or statutory instruments, of which some
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Q;n1neteen comprlse Imperlal enactmento which are wholly
_.ffrepealed In a few instances (prlnelpally the. Cestul que
g ‘M.”"fC?Vle Acts of 1666 and ?70? the Landlord and Tenant Acts of
ffifff;;;effv1707 and 1730, and the Djetreus for Rent Aect, 1737) '

- ':"' ;-fpar%1eu1ar provisions which remain of current legal
'?ilmportance have been preserved and. are included in the lel _[
;;leth some slight variations of language and form. e

_ _ The principal local statutbe affected is the
. Distress Replevin and Ejectment Act of 1867, The reforms
recommended by the Bill will enabhle this statute %o be
o ‘repealed in toto Wluh the exceptlon only of three seotlons,
a efiname1y 5. 40 {(dealing with partlal release of a rent charge)
"-fand S8, 138 and 139 (which are ‘concerned with relief against
'néfmortgaggmﬂ  These sections do not fit maturally Lnto the
- ;echeme of the legislation proposed in the Bill and therefore
*oremain for atientlon and 1ncluelon in.the future general . 4
1 revls1on and reform of properuy law. Latter portlon of: thls ?;
'cemmentary 1ndlcate the extent 4o which and manner in. which '7
___fpartlcular sect1one 0; zhe Dletrees RenWev1n and’ Ejectment Act
R ."f;have veen affected,. but a few of the repealed sectlons are not
. fspe01flcally adverted to and deserve menticn at this p01nt
TeaTheee are the whole or portlons of "ss., 133, 134, 135, 136 137,
140 142, 143, 144 and 145, all of Wthh are concerned with
RENE proceduwal prov;elons wnieh have long since heen superseded
;i"iby The Judicature Act of 1876 and the detailed rules of- the
. _e';three courts of civil’ Jurlsdlctlon in Queensland (e.zg. 8. 140
-ekﬁgf.jff,ls in part concerned to affirm the abolition of the technigue
by wnlch actions for eaectment were tried upon a fictitious
'allegatlon of entry and ocuster).. 0f these eectlone,-only
”:s. 134 requires more spec*flc mention, It is baged upon the . “
- statute 1 Geo. IV c¢,87, s.2, of 1820 {which was carried infto
s, 214 of the English Common Law Practice Act) and is directed
to ensuring:that_mesne prefihs or damages for trespaes may be
T " ‘awarded down- to the day of judgment or verdict in an aetibn by"

a landlord for recovery of possession. The natter is now in
part covered by provisions of The Rules of the Supreme Court
~and :the Schedule of Forms thereto (see e.g. forms 71 and 72)
~ and The District Courts Act and Rules, and the practlce since
 The Judicature Aot is in proper case to award mesne proflts
“down to the date fev possessiont see Southport Tramways Company
' v. Gandy (1897) 1Q.B. 66; Dunlop v. Macedg (1891) 8 T.L.R.43. '
' {Section B9 of The Dlstrlct Courts Act limits this to the dace
ap?ointed for hearing and this may require consideration in the
future).  Both in_England_and-in.Victoria, the abolition of
':previsione corresponding . to s. 134 has been held not to affect




L the above jurisdiction and practice: see Southport Tramways

o Company v. Gandy, supra, and Lynch v. Port Jackson Trading
 Corporation Pty. Ltd. (1850) V:L.R.153, and it seems reasonable -

BT

_'_to suppose that the same result will follow in Queensland,

' 3. | Znterpretation:

The only poihts which deserve specific mention

' gie that the term 'lease" is expressly defined to inciude a
_ periodical tehancy and a tenancy at wili, thus avoiding the
e T technical difficulties associated with the use or omission of the

-0 word demise.

o4 Conveyances by a person to himseli:

At common law a pe rson could not convey property

: _to hlmself nor to-himself and his wife since husband and wife

were for most purposes regarded as one; Megarry & Wade The

' -f.-_Law of Real Property (Brd ed.) at p. 159, Ag regards leasehold
1nterests and asmgnable chosesg in action this mconvenlent rule '

_Was abrogated in England by the Law of Property Act Amendment

o Act 1859, s. 21, represented in Queensland by The Mercantile Acts,

:’"1867 to 1896, 5.1, andas regartis freehold land in England by
The Conveyancmg Act 1881, s. 50 which has not been adopted in

Queensland although a somewhat s1m11ar provmzon ex1sts in s. 82

o of The Heal Property Acts 1861 to 1963.

o Clause 4 of the Bill follows generally the provigions
B Cof the Law of Property Act 1925, .72, which in Rye v. Rye (1962)
L ALC 49é, was held by the House of Lords not to permit of a lease
: -'by 2 person to himsell or te hims_elf and another (including a lease

_ by two c_o-owners to themselves) and which is in part-'a regult of the
_--_'.definition of "conveyance' in cl. 3 of the Bill. The deci/s{;’:ﬁs
. criticised in 35 K.L.J. 442 and 36 A.L.J. 45, where it is pointed -
s -out that there may be situatiorjs, particularly assoclated with
R o partnership, which make such leases desirable.

‘We recommend the adoption of g, 72 with the insertien
of the words "or lease' after the words ''conveyance' or ''convey',
and the additiondeub-cl. (5), so as to place beyond doubt ir1
Queenslang the power of persons, including co-owners, to leage to

themselves, This will render obsolete The Mercantile Acts, s.1,

which it is proposed should be repealed.

For repeal: The Mercantile Acts, 1867 to 1896, s.1.

5. Abolition of interesse termini--‘

The common law rule, which prevazls in Queensland, is that,

pI‘lOI’ to actual eniry into poseeselon




;: ; a,1essée acquires only a right of'entry or interesse termini,

'-.'f yhich'fa11s short of anféétaté in the suﬁjeqt'land. This._f'

: ‘préevents the creation of an effective meversionary lease,

'*j':w1th resultant difficuities 1ndlcated by Megarry Wade,
 “;0 cit., at p. 638 '

ST " Qlause 5 of the 8171, whlch is mod 1led on-
'7f?;:5f~'—is. 120A of the Conveyancing Act: (¥.5.9.) and]ﬂn@;ﬁ1laurof?&npeﬂy

U ::3Act s. 149, proposes  the abolition of the doctrine and
consequently avoids a term limited to take effect more than
':mfi:21 years from the date of the instrument purportlng to
;'create it, and. any coniract to create such term. This
'f_prov131on does not affect an op+1on Tor renﬂwal of a lease
which may be exercised. more than 21 years after oreatlon of
'-‘ethe;lease{ Heg, Notove Ltd, v. Hales (1962) Ch, 49.

~.-6 LL&leltV for wa.s te.- . BT _
 ' ' - Glause 6 follows, w1th mlnor mod1f1cat10n, the
 Eterms of S 32 of the .Imﬂeral Acts Apnilnatlon Act, 1969
_:ﬂ(N 5, I ) renresentlng an attempt to state in modern language .
Cthe: provlslons ‘of the Statute of Marlborough (1267) 52 7
t} Henry III Ca 23, wnlch lmposed upon tenants llabllluj for _
R waste. : '

I -

T Fov the reasons 1ndlcated in th° Report of the
-f NeW'South Wales Law Reform,Comm1551on (L R. C. 4 at p. 48), w
' “1recommend the adontlon of a provision in the form of cl. 6
and the repeal of c._23 of the’ Statute of Mar]borougn 1267.
For repeal 52 Henry III ¢, 23 (Statute,of
"yerlbovou«n, 1267) | e :

    £.7 Eﬂultablp wagte"

  :- Clause T requires no comment -gince it is simply a
_ f rescrlot of s. 5(3) of The Judicature Act of 1876 produced by
.hrgf'f r ‘the fusion of courts of law and equity, Its inclusion in the

present Bill is justified in the interests of completeness
“.with a view %o embedying all relevant stauutory provisions

_ 381aulﬂﬁ to leases or tenancies for llfe in a &ingle statute,

o The'subject clause will involve repeal of s. 5{3)
- of the earlier Act,

For repeal: The Judicature Act of 1876, s. 5(3)

" 8. _Recovery of proverty on determination of 1life or lives:

I - . : Certamn Tmperial Statutes entitled the Cestul que
' ".:f'Vle Acts (18 & {q) Car. II c. 11, of 1666 and 6 Arme C'.7?
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: f(or C. 18) of 1707 were d681rned prlmnrlly %o obv1ate the .
__.dlfflcultles assoclated with proof of death of a cestul oue v1e,_
.f 1. e. the person upon whose death an estate pur autre vie came
'f to an end., The anpllcatlon of the second of these statutes lS .
R .?-i expressly recognlsed in s, 90 of Ths Real Propertv Acts,

T 861 1o 1963. : '

R _ Estatés_pur aubre vie are extremely rare. in
Gueensland but we deem it advisable to adopt ¢l. 8, which

. is a modern adaptation of the provisions of the foregoing
. Imperial Statutes and which is copied from s, 38 of the
T NGSWML cImperial Acts Avplicetion Act, 1969 (séé'N.S W,
“L.R.C.4 at p, 56). This will result in the repeal of the

Ef”Imperlal otatuﬁeJ referred to above.

.T5 qur'repeai;,ffS:&'iéiéaf. Iz Q:“ﬂ13(1666)5 TR
e  6,Anne c. 72 (or c. 18) (1707) . L

. Rents how 40 be recove féd'wﬁére demiée notJbV'deed¢

_:9' f_

The Distress for Rent Act, 1737 {11 Geo, II

fc, 19, 8. 14), represented in Queensland by S. 7 of the
___Common Taw Practice hots, 1867 to 1964, was . intended to" overcome
lff the procedaral prob]em which arose when, in proceedings to
-ff rec0ver compensatlon for use and occupation of premlges, it
'if'appeared that the defendant was in occuna41on by virtue of -
‘gi_an eXDress agreement in that behalf, Section 14 of the Aot
ol 1737 was designed to avoid the rule that in such.event the
-plalntlff‘s claim was defeated., However, under the provision

ag it now standg, a claim for use and cccupation may sti1l be

Vldefeaﬁed by proof of the.eXistencé of a demisé_under seal:
. see Specktor v, Lees (1964) V,R.10, at p. 18, per Sholl J.;
- and N.S.W. L.R.C.4. : ' R

. Béﬁnin Viectoria (Landlord and Tenant Act 1058
s, 8) and New South Wales ( Imperial Acts Application Act, 196’;

.'8.31) the latter rule is preserved. 3But there seems to be no

good reason why, under modern conditions of emphasis on the
substance rather than the forms of action, this should be so,

"and in re-formulating s. 7 of the Common ILaw Practice Acts

. the excentlop in respect of a demise under seal has not been

: retalnﬂd

Adoﬁtipn of ¢l. 9 will involve the repeal of
g, 14 of the Act of 1737 and s.-7 of the local Act,

"For'repeal: 11 Geo. 1T c. 19, s. 14 {1737)
' ' Common Law Praciice Acts, 1867 to 1964, S;7xff




'10. Abollblon of vearly tenancies arising by implication of law,

B The Tule at common law is that where there 1s a

:',%enancy and no-exproess aﬂreement as Lo 1ts duration the law

: ‘will imply a perlodlc tenancy from,year provided the rent is
'=f§“measured by reference to a yearly holdlng, irrespective of
" the fact that it may be payable at 1ntervals of 1ess than .
'a year, e.g. qnartorly. : u

o ‘This is a source of some inconvenience since the_.

. 7'per10d of notice required in order to- determine such a tenancy
};32 7 lls six months and the rule has been held to appiy to

-rrrvﬂt'f:?:unreglstered long tenancies of land under The Real Propertv

. Acts: see Hill ¥, Cox (1881).1 Q.L.9. 78,

R We favour “the abolltlon of the 1ega1
sﬁtlmplloatlon of yearly tenanczes in the circumstances outllned
1Tfabove, and 1n thls mespect cl 9 follows the terms of s. 127
.aﬁﬁof the New South Wales Convevan01nﬂ Act which has. applied in’ .'::

'jthat State since 1920, Its bffect is to substitute a-
ftenancy at will debermlnable by one. months notice in place
S el the yearly uenancy implied at common 1aw, and it should
?;;pe”notlced.that the proposed section is limited in ;ts'
'opération'fo cases in ﬁhiéh apart from its terms, a yearly
,:"tenanﬁy would have arisen and not otherwise: see Rowston v.
_.:_j-Sydney Counby Council (1954) 92 ¢.I.R. 605, at pn 615-616;
'f;];'Helmbre: The Law of Real Property (2nd ed.) st pp.91 - 92.

. . e secticn will rot anply to tenancies whlch
 fhave arisen prior to the commencement of the Act, subject
however %o +he proviso- that a ienancy ‘which has arisen by
_'lmpllcatlon prlor o the Act and of which the date of its
7 S creation is unknown shall be determinable by-six months.
 ' ”5-"  VJWritten“notice expiring cn a date after the commencement
Cl=il  of the Act (which will not be capable of being fixed until
o . it becomes apparent'wheh the Bill is liXely to be passed
~ into legislation) or any date thereafter.

11, Tenants and other nerscns holding over to pay -double

’

~the vearly value:
The purpose of s, 1 of the landlerd and Tenant

Act 1730 is to discourage tenants from nolding over after
éetermination of their lease or tenancy by penalising them
at the rate of double the yearly value of the vpremises:
" ¢f, Woodfall on Landlord and Tenant (26th ed.) vol. 1 at
p. 990, Soulsby v, Meving (1808} § Fast 310,  This section,
DR {whickh is not reprinted in the Queensland Statutes, but is
~tol . set out in Woodfall at p. 989), has been held to apply in
" ;f'~. Qﬁeénsland: see Public Curator v, Lok, Hzlklnvon (VOTLMOIP)
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"L'td' (1933) Q.W. N 28, and Trivett v. Hurst (1937) 5t. R. Qd 265

__":':.'-and in Vlct oris is re-enacted in the Landlord and Tenant Act 1938
BECR:R _ ' ' '
- In its pre sent form the Act does not apply to Weekly: o

tenancies or periodic tenancies for any period less than from year

T toyear: Lloyd v. Roshee {1810) 2 Camp, 453, but has been held to

0 rent:

Véppiy to tenancies from year to year: Ryall v. Rich (1808) 10 East 4; .
it requires & written demand for possession; and it applies only '
where the holding over is Mwilful”, i.e. without bona fide claim of

right: Freach v. Elliott (19 60) 1 W.L.R. 40; Megarry & Wade,

- op. c1t at p. 647.

" "There does not appear to be any real justification for :
extendmg the prov131ons of the Act to weekly and other short

. .7 . permdlc tenanoles Such tenanczes are generally of less valuable '
premlses, they can be readlly determmed there are summary '
= procedures for recovery of possessmn, and, apart from the Act

| n questlon the lessor 1n such cases remams entltled to damages
_1n ‘the form of mesne’ profl’cs {which may he greater than the rent -
.payable where the market value is higher than the agreed rent:

" Clitton Securities Lid, v. Huntly (1948) 2 All E.R. 283, at p. 284)

:_'-ZI-durmg the- penod of holdmg over

. The enactment of c¢l. 11 of the Bill W111 pe rmlt the
repeal of .1 of the Act of 1730.

For repeal 4 Geo.II, ©. 28, s_.l (1730}.

- 12, Tenant kolding over after giving no’nce to be liable for double

Section 18 bf the Distress for Rent Act 1737 was intended

to provide for the converse case, i.e. wherea t‘enant gives notice of

his intention to qult but falls to deliver up possesswn on due date, and

~this section has been re-enacted in Queensland in s. 38 of the Distress

Replevin and Ejectment Act of 1867, .

By contrast with the earlier statuie, the notice
contemplated by the Act of 1737 need not be in writing; the better
view is that short periodi'c tenancies are within its scope: see

Woodfall, op.cit., at p.993, n.75; and the lessor's claim is limited

to double rent, which may be less than the value of the premises on

the open market, -

The proposed cl. 12, read with the definition of

- Mease” and "lessee' in cl. 3, will confirm the view advanced




in Woodfall (supra) end will result in repeal of s, 18 of
© the Act of 1737 and_of_s._BS of the Queensland Statute.j';';[jhﬁg

b

For repeai 11 Geo II c.?9, 5.18 (1737)
s Distress Replevin and Ejectment Act
“oisof 1867, 5.38. :

713, Recoverv'of'nossession-where‘half—}ear's-rent is'dUe:'
ol

RS Tha flTSt part of s, 130 of the Distress Reﬁlevw
_;;fana Bjectment Act of 1867 is taken from s. 210 of the English
-+ Common Taw Practice Act which in turn re-enacts s. 2 of the

.~ Tandlord and Tenant Act 17)0.' Its object was to relieve
;flessors of the nece581ty for compliance with the extremely
;}teohnlcal and formal requlrements of the common law relating -
:to demands for rent 1n arrears,_as 1a1d down in Boroughe'
Case. (1596) 4 Co. Rep: 72 b.: see Woodfall, op. cit., at

i 889n890 Holdwbrth HlStO“Y of Engllsh Law, vol.: 7. at R
:_ ?268., The effect of “the ;rovzulon in’ s._150 was and is tof ;5'
 d1spense WLth formal demand for rent in cases where the 1ease_ e
ucontalns no Urov151on 1n that beha1¢, and (1) six months

rent is in arfear,.(1¢) the lease contains a prov1so for S
'renen%ry in %he event of non—payment of rent; and (1L1) no
'Sufflolenu dlstress can be found to cover such arrears.

e Slmllar Dr0v19101 appears in S 90 of The District Courté

’ﬂont of 1967. - ' '

B The provision is, we think, still capable of
'f}”Sérving a useful function particulérly in cases where the,
S lessee has abandoned +the premises and cannot be served with
L formal-demahd,fbr_rént; but el 13(1), like s. 90 of The

. District Oourts Act, omits the requirement of an insufficient

.7 'd1stress and ig. necescarllv consequentlal upon tne reform .
'”mooted in eol, 15 of the Bill, : R

Prior to ss., 2 and 4 of the Landlo”d ard Tenant Act,

1;1?30 there was no limit upon the time within which a tenant
. might seek relief in equity againgt. forfeiture for non-payment
~of renﬁ.- The object of the p:bvisidn made by that Act was %0
O Llimit such time to six months from. execution and so relieve
_ ¥:tbe lessor of the 1nconvenlence of continuing uncertainty as
ff’to his . rightto Dosse851on. sce Doe d, Hitchens v, Tewis (|751)
1 Burr 6714 at p. 619, This poliecy is continued in the latter -
e - parts of 8. 130 and by ss. 131 and 132 of the Distress Replevin
L . and Ejectment Act, which reguire payment in full by the lessee .
“of the xenu 1n ‘arrear together with the lessor's costs of

“{fff13ﬁ.f?fnfoceedln g for ‘mecovery of pos session, . Rule 169 of the
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. Dler1Ct Court Rules is 81m31ar, but further 11m1ts the

" tenant's right %p relief by regquiring payment five cleax dajs e
pefore the hearlng of the action for recovery of judgment;

o and in either case a full six months rent must be in ‘arrear:
" see Standard Patbern Co. v. Lvey (1962) Ch. 452,

There is some gustlflcablon for preserv1nv the
peremptory form of relleL which -is afforded to tenants by the
“existing provisions of ss. 130, 131 and 132 in oases where the

'-f;f;.-_ '1essor has allowed as much - as six months rent to fall in
L arrear without instituting proceedlan, but in view of the’
very wide powers of relief against forfeiture which are
' confnrreu in Part IV of the: Bill, we recommend that the time

"within which peremptorJ reliefl may be obitained under - o
_.oks 13(2) be llmlted to the period before judgment is given. :
:*Clause 13(4) lS lntended to preserve the durlsdlctlonal B

7? 11m1nau1on in amoun% which is lmnosed in the Dlstrlct Court
';by S, 90 o ' ' '

f”Fbr repeal: 4 Geo.II, €.28,55.2,4(1750) '
. Distress Replevin snd Bjectment Act
Cof. 1867, 88,130, 131, 122,

' Dlsivlct Court Rules, T, 169

e

': 14 Tesses to give notice of ewectmenﬁ to lessor:
f' Clause 14, which has a long legisiative history,
',serveq Lo ensure that a iessor 1is informed by his tenant of
'“_any process served on the premises for TQCOVSLV of the subject
land, g0, a8 to-afford the lessor hroper opportupltj of

' _defenalng such proceedings.

The preservation of thig provision is rendered

'necesqary by the proposal to enlarge the pover of the court

1 w“‘_\ ot

to grant relief f:om,forfeituxe under cl, 27 but We think

{

- - that the 1eéadr.is sufficiently protected by imposing a

penalty of one years rent as in rule 170 of the District
© Court Rules in place of the periecd of three years allowed by

; ' 8.129 of the Distress Replevin and Bjectment Act.

The foregeoing statutory provisions will then

become redundant and may be repealed.

~ For reneal D1%bress Replevin and Ejeotﬁenﬁ Act
of 1867, 5.129 -

f _ ) 7 - =__ o District Court Ruies, r.170.

2 715 Distress for rent:

TS - Distress is the extra-judicial rTemedy which
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3.enab1es a lessor when rent is in arrear to selze and sell

'chattels found on the leased premises, In the past, when

modes of execution and the officers who enforrced them wers

' much less reliable than they are now, distress was accounted

" .a'valuable remedy and, in consequence, it was the subject of

‘a series of statutes, of which the first are the statute

;;751 Heanry III S%t. 4 (1266) aﬂd the Statute of Marlborough

'3i(52 Henry III) in 1267, Howevar, the tendency in mature
' sysiems of Law is limit and, so far as pOSSLble,'suppress'
- forms of self-help such asg distress, and we consider that
<. %his step should now be taken in Queenslangd. Amongst'the

'-greasons justifying this course are the yollowing:-

. (3) The ava¢lab111ty of-the'remedy is at prééent severely-'

limited by statute. Section 36 of The Landlord and

_iTenant-Acts.1948 to 1961 prohzblts the levy of distr

,,ffin the case of a dwelling-house; in other cases its _
';futljlty is greatly dlMlnlsheﬁ by the fact that it 19 not

avallable in the case of 1nqolvent 1n61VLduals and

: ;COmpanles, and it is further 01rcumlbcrlbed by the

 f prov1s1ons of The Taw of Distress and Other Acts

©Amendment Act of 1934, a statute wnlch is exceeding a1y

:'5'111 drawn and dlfflcult to 1nterpret

V.In practlce distress is seldom Teuorted t0; and inquiries
made of the Sheriff ‘and immediate past Sheriff indicato’
‘that warrants of distress ave very rarely enooun*ezed by

'5fithatofflcer and his shaff,

© {¢) The law of distreés developed at an esrly stage and at

‘& bime when land was the_principal,.if not the only., form
- of investment: cf. Holdsworth: History of Fnglish Law,' '
. vol. 3 at p. 215, Under modern conditions there is no
:-jlonger any real JustlflcaLlon for affording to a lsnalord‘
"in respect- of nis rent special- privileges over and above
+those conferred on other creditors of the tenant. In
‘asseaSJnD the creditworthiness of a Lenant, a landlerd

is in no different position from that of any other person,
‘and in some respects his position is in fact superior, Loth
_ because.of'ﬁhe form in which covenants to ‘pay rent are
customarily drawn and because of the expedition with
which he can sject a non-paying tenant and so reduce

+the loss which he will suffer.

:(d) The law of disiress is embodied partly in the common law

and in part in & series of no less than fourteen statutes
(of which some ten such statutes are o0ld Tmperial
. enactments ante-dating settlement in Australia), including

. some fifty sections of the Distress Replevin and
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‘Ejectment Act. These do no more than add unnecessary

complexity and hazard to the ordinary proce sses of execution,

Te at_’cempt to codify or even consolidate the law of

. - is a task which would be not justified either by ihe nature of the

‘remedy or iis present- day utility; and we therefore recomimend that

= ~the law of Queensiand in this respect be brought into harmony with

e ihat of New South Wales, Victoria and other Australian States where
. 'f o " distress has been abolished. These remarks apply equally to the

- '_ . rights of distress conferred upon mortgagees and encumbrancees

~ by ss.60 to GIA of The Real Property Acts 1861 to 1963,

~The consmera’cmns which favour thlq step apply equally

to dzstress for rent-geck (i.e. rent due on a rent- charge for which '

cof an undertakmg under s. 27(14) of the Local Government Acts, 1936

__‘:'1’:0 1968, and under 5. 1{)0{3) of The Metropolitan Water Supply and

' :‘Sewerage Acts 1909 to-1862. As to the latter enactments, it ig clear

that local authorlties are already sufflelen‘cly well protected by the

eoincre spe ct of unpald rates

I :' . It distress is abollshed the followmg statutes will

become obsolete and may be repealed -

| .1_26_6_' 51 Henry 111 St. 4.
1267 52 Henry IIc.1, 2, 4, 15, 21, 23

1275 3 Edward I, c.16.

1285 13 Edward T, St.1, c.2, 87.

Ry 1554 1 & 2 Phillip & Mary, c.12.
el 1665 17 Charles II, c.7. |

' 1689 2 William & Mary, Sess.1, c.b.

1709 8 Anne, c. 14 {or 18), ss.1 to 8 (inclusive).’
1737' 11 Geo.II, c.19, gg. I to 10 (inclusive).
o ' ss.18, 20, 22, 23.

1817 57 Geo.II, c.93.

1861 Real Property Acts,‘1861 to 1983, gs, 61, 61A,‘ 135, 136.

1867 Digtress Replevin and Ejectment Act of 1867, ss.32 1o

37 (inclusive), ss. 4l to 77 {inclusive).

1305 The Metropolitan Water Supply and Sewerage Acts,
. 1909 to 1962, s.100(3).
1934 The Law of Distress and Other Acts Amendment Act

. of 1934.

distress, and the associate remedy of replevin for wrongful distress,

' '_avallable remedies of action and statutory cnarge on the premlses .

':':"dlstress was flI'St made avaﬂable in 1730 by the Landlord and Tenani B

_:;Act s. 5) dlstress for rates under s, 27(9) and distress for services .'




" Glavise 15(2) is designed to avoid difficultics in the case of
“g distress which is under way at the time of the coming into

-”__force of the Act, and uses language ta?en from 85.228 of

' v*wThe Companies qcts, 1961 %o 1964

'"16' Hpad.leases may be'surrendered without surrendering

17_under leases: . .
Tk JIf a lessee for & term, who had sub-led for &
,1esser term, Surxendered his term to the lessor, this
. surrender of the head lease distroysd the reversion of the
_f under—loase and the under-lessee's liability for rent
;_;' QeaSed ses Hammond and Dav1dson,s Law of Landlo*d and
L Tenant (4th ed.) @t . 263. '

Glause 16 will allow a- lessee to_surrendef,his ,_; 

'“f?lease for a nev lease wwthout surrender of ~any under-lease.

'117. Prov7570n ag ko at+ornment bv tenants'h" s
- f tpttornment. is the-act of the tenant's pu+tihg
one pcrson in the place of another ag his landlord® - per

.i-?Holroyd J. in Cornish v. Scarell (1823} 8. B. & C. 471 at

o p..4T76.. Prior to the statute 4 & 5 Anne c. 3 (or c¢.16) in
1709 an attornment was necessary, where the lessor au,lﬂned
“his reversion, in order to complete the title of the
" reversioner: Hammond snd Davidson, op. cit., a% p.22.
Woodfall, op. cit. at p. 825, attributes this requirement

L L Bt

“to the Statute ‘Quia Bmptores 1290.

Cladse 17 follows the nro#isions of 8,151 of

:“rthe English Lﬂw of Property Act 1925 and renders obsolete 4 &

'35 inne c.3 (or 16), ©88,9,10, and the Distress for Rent fct,
_ 1737, 11 Geo.II ¢.1G, s.11, which was re- enacted in Queensland
in £.128 of the Dlquesﬂ ‘Renlevin and: LWPLTW“ﬂL Act of 1867,

A11 these provisions may be repealed.

For repeal: 4 & 5 Anne c.3 (or ¢.16), #s.9,10 (1707)
41 Geo.IT c.19, s.1% (1737)
Distress Replevin and Ejectuent Act
of 1867, 5. 128. ‘

18, Whan reversion on a 1£a3e is surrendered the next

eota+9 to be deemed to be the reversion:
Clause 18 of the Bill makes provision ancillary

to that in cl. 17 by ensuring Lhat upon surrendar or HMeIrger

 of a head 1ease, ihe oovenants of the und@rmleuse will be




; ;the rever51on'

- 'Biectment Act, (wnlcn was based on English levlslatjon pasge

.+ preserved for the benefit of the reversioner or his grantee.

This obviates the common 1aw rule exemplifiéd in Webb v,

"ufRussell (1789) 3 T.R. 393 that merger or surrender destroyed
"all theincidents to the reversion: see lMegarry & Wade, op., cit.,
'.lat p 741:; Hommond & Dav1&qon, op. cit., at p. 258. B

'f19 Apoortlonmeﬂt of conditions on severance:

Clause 19 is necessitated by the curious common

'  1iaw rule, laid down in Dumpor's Case {160%) 4 Co. Rep. 1191,
:, that conditions unlike covenants are incapable of severance,
- and hence that rights of re-entry dependent on conditicns
'were net -apporiionable if the reversion were severed: see

'7}fHolasworth,.og._cit.é at pp. 269,282-4.

Fer repeal Dlere%“ Ren]av1ﬂ and E]eotmenL Ac+
of 1867, 5., 126 '

'f120' Rent and benefit'of Zessee’s covenants to ruﬁ with 11

Glause 20 (whlch is taken from a.?41 of thu

;'Engllgh qu of Proneruv Act 1925) is & re-statement of tue
Hprov151ons of the Gran*eea of Reversions Act 15403 32 Hen. VITT, _'

_'“c 34, whlch enable asszgnees of reverSLOns, whether of ths

 _:who1e or & part, to sue on the 1eﬂsee s covenants. ine

“h Act of 1540 was held only %o apply to & demlqe by déed:

.Standen v, Chrismas (1847) 10 Q.B. 1;5, but ¢l. 20 will

_‘extend'itrto all leases since tcovenant” is not confined to

"a”promiSe under seal: Weg Motors Thd. ¥, Hales (1962) Cn.43,

- Sub-clause (2) overrules the decisicn that, before

' apportionment of rent, the agssignee could not give notice

to quit that portion: qudfall, op. cit., at p._807.

For repeal: Grantee@ of Reverq3oﬂs Act 1540
32 Hen., VIII, c.34.

21, Obligation of 1essor’s covenants to run with reversion:
Clsuse 21 is directed to ensuring that the

- burden as well as the benefit of the covenantsg in the Jease

‘pass to the assignee of the reversion,

22, Wailver of a covenant in a lease: )
Another congeguence of the rule in Dumpor's

Cagse, suvra, that conditions were not severable, was that
—— Y T ]

waiver of a condition was treated as a waiver of all fulure
breaches: seec Holdsworth, op. cit., at p. 282 et.seq.; and

”'ths annlled also toc an expveﬂs licence: ibid, This rule

‘wa% overcome by ss.124 and 125 of the Distress Replevin and

O
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S #n 1859 and 1860) and whleh came into force on 28th December,;
1867: cf.,cl.L2(2) e

R For repeal: Distress Revnlevin and Tjectment Act
oo L. of 1867, ss. 124, 12r. '

'{“23 Effect of 11cences ﬂranted to lessees:
Clause 23 prov1des for the case of 1lcences

F
]

'Jmentloned above,
Tor repeszl: Distress Replevin and Ejsctment Act
’ Of 1867, S8, 124, 125,

-i_24 PrOVLSloqs as Lo covenants not to as sign without consent:
o ' JApart from expres% provision forbidding it, a
'Tftenant may assign or underlet wlthout_the landlord's cbnseﬁt
:Leases; how;yer; commonly contain a prohibitioﬁ upon such agssign-

. ment or underletting without consent, which may ‘be absolute,

;;for quallfled by the requlremenu that such consent sha11 not -
rlbe unreasonably w1thheld & P T

R Clause 24(1)(a) (whlch,follows 5. 19 of the Enﬁll
o _:57Land10rd and Tenant Act 1927 and s.133B of the New South Wales
Qaf;fvf-conveyancing Act) will make it 1mp0551ble for the landlord to.
.. ‘;_i;:;;withhold hig consert unreasonably, the onus of proving

' . .unreasonableness being on the tenant: see Mills v, Canuon

- : TTBrewﬂry Co. Ttd. (1920) 2 Ch. p&-at 7.46; ﬁega:ry & Wade,
TS 0P cwt., at pp. 698-702 - B

RE o 'Olause a%gb) (which is based on s.132 of the
New South Wales Act an s.144 of the English Law of Proverty
Act) will prevent the landlord from making payment of a

V:_  _'premlum a condition of grantlng hig congent unless the
L " . lease expressly 80 provides; but in all cases the landlord
I - _'may reguire Uavmen+ of his reasonable iegal and other '

S .. expenses Incurred in connectlon with the llcence.or congent,

. Sub~clause (2) exiends the principle of the
“sbove legislation to covenants ete. against making of _
improvements without consent, and sub-clause {(3) does the
same in respect of covenants against user or aliteration of
the premises without coﬂsent, where no structural alteration

" is involved.

- T Because el. 24 is deéigﬁed to imprové the

7.'.7'pésition of tenants, it is necessary by sub-cl.(5) to

_ ”'_“31mlt the oppratlon of g, 41(5)(n) and (o) of The Landlord
: %fﬂ?and TLnPnt ACu’, 1948 @O 196l-ﬂ.g -14;} RET
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gf25 Involuntarv asgigrment no b“each of eovenant

Clause 25 is taken from 8. 133 of. the New South

-Wales Conveyanc*nﬂ Act and is concerned with the case where

' an assignment, etc. of a lease takes place without any act

”"of-the lessee,

':26 InternreLetwon.

{lause 26 forms part of Part IV dealing w1th

_ rellef agalnst forfelture, as 1o wnlch see below,

Because of the pollcy conslderatlons which apply

':to Orown leases under the Land Acts and similar statutes it
”'“;15 necessary to-exclude such leases from the cperation of |
' ﬂ“the power to grant rellef w1thout however, withholding
'-the benefit of Part IV “from under-~lessees of euch land where

S)prev1510nu of - Cl 26(1)(b)

Clause 26(1)(&) and- the Urov151on in cl i(3)(a)

gwlll ensure that the. power to- grant rellef applies to land _i.};’
,bunder The Real Pronert Acts, 1861 Lo 1963, notw1ﬁhgtaﬁd1ng -

jefsectlons 71(2) and 72 thereOL.

.AGZTiDIV'T; The deflnltlon of "proceedlnge" is aefwned to

- fﬁlncluﬁe an: aphchatlon by orlplnaalng eummons thus reverelne _

_'1¢ihe deClSlOﬂ in Hebbard v, Lang. (1937) Q.¥.N.42, but without

7"::affect1n° the general judicial discretion cnnferred by Order
"64,:rule.10 of The Rules of %he Supreme Court.

j27. Re tTTCtan on and rellef a”aen“t forfelture.

Ever since the decision in Eill v. qucWaV (1811)

18 Ves. 56 the power of eguity to relieve against re- entry or
- forfeiture of a lYease by reason of a breach by the les see of
"_a covenant or condition has been virtually limiied to the

. case of non-payment of rent: see Holdsworth, op, cit.,

rvoi. 8, at p.298. In Queensland there is a #ery limited
‘ additionsl power conferred Dy ss. 63 to 68 of the Eguity Act
© of 1867 to relieve against breach of covenant to insure, Dbui

in other respects a lease remaing liable to forfeiture without

rellef for even the most trivial breaches of covenant. This

~can and does lead Yo the noss gerious lhjuvtlce (DarnloularTy
Jin the case of long leases_wnere considerable improvenments may

have been effected by a lessee who may also have paid a heavy -

premium for the 1ease) and in Baicer v. Heinemann (1962) Qd.

_' R. 192 at p,204, Gibbs J., in degscribing the law of Queensland
“as in tale respect "geriously defective', remarked on the.

d951r‘b111ty of adopting of statutory provieions-euch as those

:1,'cehtained_in 5.146 of the English Tiaw of ?fepertv Act 1925,

the head—les ee seeks to fOIfElt the under-lease. hence the _;gﬁ”f
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o .Whlch have a hlstory da,tmg as far back as the Conveyancmg Act '
©oo1881. : : '

The proposed cli. 27 to 29 are derived from the New

South Wales Conveyancing Act, which-in turn is modelled on the
. English legislation mentioned above. A minor but important
 provision i &1. 26(3) which is intended to avoid the conclusion reached

in David Jones I.td. v. Leventhal (1927) 27 S.R. (N.S5.W.) 350, and
 Woods v. Tomlinson (1964) N. Z_1.. R. 399, that an application for
"Telief could not be made without an admission on the part of the
L lessee that he was in breach of a convenant or condition and that
L .77 the notice required by cl. 27(2) has been duly served. The above.
- decisions have the effect that a lessee may not safely seek a

e - determination as to whether or not a breach has been committed, and
- 0~ . only if go that relief be granted. The position has been strongly

' ; criticised (see 38 A. L. d. 87) and is clearly productive of great
' mconvemence

, A prowszon in the form of ¢l. 27 has been held in other

o Jurlsdlctmns to confer on the court a complete discretion as {o -

“whether relief should be granted, and if so, on what terms: see
- Hyman v. Rose {1912) A.C.623; although in practice the court will
> 'fake into account a variety of circumstances {including the past.

/. conduct of the parties.to the lease) as is recognised by the foregoing
: '_dec1=mn of the House of Lords and in the decision appealed from in’
___.'that case. : : : : L :

R Clause 27(8) follows the comparable Engllsh and New
. Scuth Wales Pprovisions in withdrawing from the court's power to .
| .relieve against forfeiture some specific ingtances of forfeiture
" including, in s.27(6)(c), forfeiture in -the event of bankruptcy. The
= latter may seem unnecessary becauge s. 301 of the Bankruptcy Act 1966
. srenders such conditions altogether void; bhut the definition in cl. 26(2) .
. extends the meaning of "bankruptcy' to include the winding up of a
“company in respect of which there is no provision similar to s. 301,
_ The sbove restriction on the court's power in the event of '
e Torfeiture for bankruptey differs from the English model which is
e ot confined to houses let as a dwelling house "with the use of any
i, furniture; books, works.of art, or other chatiels in the nature of
“- fixtures', but we can see no good reason for reproducing this
‘limitation in Queensland, and accordingly cl.27(6){(c)(iv) has been .
. drawn in the form in which it appears in the Bill. '

;'-_ s R Clause 27{8) preserves the long-standing equitable
' power of the court to relieve agamst forfelture in the casge of non-
payment of :r'ent

For repeal: Distress Replevin and Ej ectment Act of 1867,
: 88,118 to 123 (inclusive).

Equity Act of 1867, ss.63 to 68 {inciusive).

28. Power of court io protect under lessee on forfeiture of
superlor leases:

“This provision enableg an under-lessee, -as defined in
cl. 28(2) to obtain an order vesting in him a head lease or other
superior lease which is in danger of forfeiture through some default
on the part of a superior lessee, '

. 29. Costs and expenses:

Since relief by the court against forfeiture or the
 possibility of such relief is a privilege which may involve
the lesgor in expense,. cl. 29 ensures that such expense is




Ubofne'by_the defauiting lessee“

’

'750 Relief aga1nqt notice to effect decoratzve repairs:

o Clause %0 is a partlcular provision intended to

_ enable the court %o relieve a lessee from liability toeffect
Jffdecoratlve renalrs where such repalrs are unreasonably requlred

" by the 1essor.

ST ”31. Provisioh as to covenanis to repair: o
A lessee who, during the currency of the lease,

- '1dr,rris liable for breach of a covenant to repair, may be

| 3;requlred_to vay damages measured by reference to the -
‘resulting diminution in the value of the reversion; if
:"fhe lease has explired, thé damages are measured by reference
to the cost of .the rcnaqu, anl it is 1rre]evant that the. _:
lessor intends forthW1th to demolish the nremlses. J01ner v,k
“'_Weeks (1891 2_@._3.31_, Megarry & Na_de, 0D, 011:., at p.705.

IR Clause 31, whlcn is founded on s.18 of the
*Enﬁllsh Landlord ﬁnd Tenant Aot 1927, places an upper llmlt
‘on the amount of aamaces recoverable and 1n effect provides
that thesp sball in no case exceed the vnlue of the reversion

<o (4. e., the difference between the value of the réversion with -
'“1fthe repalrs and its value w1uhout) -see'Wbodfall, oD, cit., '

Sl Clause 51(1) also dwspo es of Joznﬁr v, YWeeaks
B supra, by enaolJ_nET account to be taken of the fact that the
' prremlseq are about to be demollshed : '

52 Rellef against opticn to renew, ete:
Options for renewal or extension of leases, or for

- npurchase of the reversion, are commonly cenferred in or in
S ﬁécﬁjuthion with. leases. Where, as is usual, the exercise
' __::;_- of such optibns is made dependent or conditiocnal upon due
.7 performance and observance by the lessee of all conditions,
' .J covenants, and azresments in the lease, the rule is that such
“optilons are sirictly construed and will be lost to the lessee
by reason of even the most trivial breach of his part, e.g.
a single late vayment of rent: see Gilbert J, Mclaul (Aﬁsto)
Py, Ltd. v. Pitt Club Ibd. (1957) 59 S.R. (¥.8.4.) 122,
' ?n such cases the lessor would very often not he entltleu to
utilise the breach as a ground for forfeiture, but can and dom%
take advantsge of it for the purpose of destroying the oplion

e i-_héhhas conferred,

The Commission has received requests fronm

© o« members of the practising professions that the law. in this.




-and'we reécmmehd.that Wifh the

fregard snould be amended
f;zaddltlon gf sub- 11, (5} and (6), s provision be adonted :

{?substantwally in the form. of that contained in the Bill .
*_prepared for thlS nurnose by the New South Wales Law Refovm

'V'flcoliSSlon in 1ts report numbered L.R C 5

RO It is 1mportant to note the time 11m1tat10n
ﬁ‘*g?lmposed in el. 32(4), whlch.restrlcts apnllcatlons for relief
"'*agalnst loss of the optlon to thres months ‘after notice has

5 -   been given by the lessor, This w1l¢, in congunctlon with
ﬂ;Q% aosel. 32(2)(Db), safeguard the lessor or his a551gns in cases

' sﬁfwhere, in reliauce upon the breacn, he has ‘disposed or- agreed'
'“5;to dlspose of the subgect premlses to soue thlrd party.--

733 Aﬁﬁo”thﬁﬁ nt1 Intérpretation of terms: h

”34 Rents etc.'awnoruaonable in resvﬂct of tine
ST " The- general rule at common law 1u_that rent
and§%+her Dayments falllng due at perlodlc 1ntervals are not f?, 
 due and - payable untll the exnlratlon of the full perlod 1n e
"questlon.;ﬂlan‘s Case (1614) 1000. Rep. at p.l18a. Hence, 1f

‘for some reauon the full perlod 1s nﬁver comp3uted for’ .
_ﬂexamPLe, where a lease- determlnes on = nate between Lwo.iént _nT
:;fdayo, o part of the rent or payment lS ﬁecoverable gt all in. "
_;fﬁrespect of ‘that’ part of the- perlod wh1ch had xblred ‘The
Ctrwle (whlch originated. with rent and was later applied to-

;‘other DerlOle pavments. see holasworth, AQ eit., vol, T _

S ‘at. PD. 267 270} was further complicated in %he case of rentg '
J{:due from tenants for 1ifse By the pr1n01pTe tha’ there could .
"be no pcrsonal aCulon,ln debt for rent, which could rot be
Teserved on an estate of 1nher1tance, and was partly rebn0351ble
~for statutory exten51ono of the remedy of distress: see

. %Holasworth loc, cit.; at p. 263, A somewhat gimilar
"f-élfflculty arose -in the Caue.ef the death of a tenant for

i AR 1life durlng the currency of a leasg e granted by him, The. ' ',i'
%i'ﬁgfi:,i' “latter problems were in nart overcome in 1709 by the statute .

: _  1:"- .8 Anne c¢.14, s.4 {which did not however apply to rent-char ;gas)

© " bub aid not finally become obsolete unbil the abolition of

i ‘j-_}-'ii,'tﬁe'feal sctions by the Common Taw Procedure Acts passed in

| o the ninetpenth cantury? see Thomas V. Svlvester (1873)

"L.R. 8 ¢.B. 368, at p., 371. The non- aonortionqbilitv of

- other rents and periodical payments wag tackled by a series
. of utatutes including s. 15 of +the Distress for Rent Act
1737 (11 Geo.II, c.19) and 4 & 5 Wm,IV ¢.22, S,2, '

- The prov151onu Oi 1he 1aqt-meniloned ‘Atet, which

e ool b M ik s L e it e

. f;has been judicially descrlﬁed .ag "one of the worot Cdrawn, |
'.QPOSSLle the wors ﬁ,drqwn,_on the thtute bookﬁ, hqve been




_F-copled in Queenglana in s, 39 of the Disthess Ren]evin and
ff:-Egectment Act of 1867, although rﬂplaced in Enﬂland by ﬁho
_7.Anportwonment Act 1870; in Rew South Wales in 1901 by what
ffls now s.142 of th@ Convevapcwng Aet; Bnd in Queensland in
. relation to the voluntarj winding up of companies (only) by
m'1 reg 53 of The Conpanles Revulatlons 1963,

e : Clauses 33 and %4 are based on the’ above Nex
49_;:ef ‘South,?ales gection, which is rather more widely drawn than

' its earller English counterpart, and furthermore the proposed
» clause will apply to d1v1dends payable by any company ines

S porated under Suatute. : : :

For repeal 32 Henry VIII c. 37, ss. 3 4 (1540)'.

8 Arne c. 14, s.4 (1709)

1 Geol TI, e.19,05.15 (1737) A
" Common Taw Practice Acts, 1867 to 1940, g.9.

_  ;3istress Replevin and Bjectment Act o
©vlof 1867, ss8.35; 36, 39.

35, Construction of expressions used in deeds- ang obher

‘*1nstrnments.. IR . el T
N : Clause 35 is taken from s, 61 of the Engllsn
© Taw of Prope:ty Act 2nd has its analogue in the similar

* provisions of The Acts Interpretation Acts, which, of course,
... apply only to statute It expresses what may seem obvious
o but is- sometjmes overlooked thus, for example, at common
j“aw "month!", unless olbherwise ‘specified in the 1nstruﬂcn*,
"means lunar and not oalendar month. In Kodak (Australasiz)
Py, Ltd, v. Hally (@900) Qd.R.452 *his inconvenient and
unexpected rule was applied by the Full Court to invalids
‘a notice to quit which had erronzously been based upon

' measurément in caléndarrratherrthan lunar months,

N - 36, Execution of deedo by 1nd1v1du315.
A - At common law a deed under seal is valid if

- gealed althgugh‘not signed, This archaic survival in an
age of widespread literacy is capable of providing
opportunities for frauds and cl.36 will recuiré signing in
all cases where a deed is executed by an individual,

37, BExecution of ingtruments by or on behalf of corporations!
' In Equity Hominces Lid, v. Tucker (1967) 41
\.L.J.RE. 80, a guafantee undsr seal given by a company Was
held void because the seal was affixed and attested by one
‘dlrector and the .company secretary {who was also a director)

. __'-“:_f instead of by two directors anﬁ secretary as reguired by the

“ariicles of dssoc1atlon.” In favour of a purchaser (se




deflnltlon) el 37(1) sneclfles a form of executlon of deecs
"cy companles which-will validate deeds in all cases w1thout _
“*the necessity fcr the purchaser to scrutlnlse the . artlcles 0¢ o
;;ass001atlon, but el. 37(6} exp?essly preserves the valldlﬁj
“—of deesds’ executed by a ccrporatlon ‘1f carried cut 1n '

accordance w1th the prov151ons of lts constltutlon.

{L38. Beﬁefit*of covenants relating to'land:

T39 Burden of covenaqts'

-‘if?,al;*'csr e . Clauses 38 and 39 are concerned w1th the’ pa351ng
' "fupcn an’ aseagnment of an estate of the benefit and of the

}fburden of coveaants which "touch and concern the . land“"

5;These prov1s1ons merely afflrm the common law as stated-

in Spencer's Case (1R81) 5 Co. Rep. 16°,f°ee Helmore oD,

express reference in the 1nstrument to the cofenantcr ES -
3successors ln title. It is thus essentldlEy a Mword- savmng”
prov1slon. see Megalry & Wade,_ op. citi, at pp. 727+ 7_8
750—751 although these clauses also. nullify thé’ comion’ 1aw o
rule. that the ass1gnee must have ‘had the same estate as the
covenantee' Megarry & Wude,.loc. cit,, 01t1nv Smlth v. River .
Douglas Cﬁtchment Board (1949) 2 K B 500 ' : o

o _ Sectlcns ?O and 7DA of the New South Wales
"¥ﬁ00nvevap01ng ‘Aet (from wnlch cll. 38 and 39 are taken) are

'cexpre sly applied to 1apd undexr the Real Property Act 1n‘ j,

_ _fthat'State' but, in view of the ae31rabLlltj of maintaining
l;,the p“1n01ple of 1ndefea51b111ty of tlt]e of a regleieﬂed

 ; prcprletor ﬂsalnst unregistered. interests and equltles,_lt
7-1seems necessary to provide expressly that thase clauses of the

EﬁirBlll snoulﬁ be. suogect to the - DrOV}SlonS of The Real Pronertvl
'”Acis, 1861 1o 196? (cl. Frledm%n Ve ‘Barrett (1902) Qd R. 498}

_1;3;5"3lf_:40 Eflect of covenants w1th'two'or more . 101nt1v'

The general wrule of construction at common law
hlS that a single promise made by two or wmore persons is to
be regarded as joint, rather than joint and several,‘unless
_there are words indicating a contrary intent. The extreme
consequences, both p“ocedural and subq%antlve, of this rule
~are well known {(e.z. cesser of obligation on death, survivor-
- ship, and necessity for joinder of all parties in actions on
“the joint,promise) and are amply demonstrated by Professor
Glanville WiXliams in his work Joint Obligations. As the

“'same elthor remarks: "It is somewbat'odd that whereaS'anv..
would he creditor who is vcrseu in the law wonld 1nswst on

7the obllgatlon belne mede 101nt and SPVUTBl ratner than goxnt  fJ

;,'at D.. 124)' but dlSpenses wlth the necesslty for ]f.;ﬁﬁf?“?r




‘t'fthe lav ma?es it only 301nt unless speelal ealns are taken.r

7{fto render it joint and several”

;ﬁf 'ff3;_T~. S Clanse 40 will haﬁe'the effect of reversing the.
: 'fepresumntlon in favour of jJoint prom1ses contained in COntrQCbu :
_under seal made after the commencement of the Act: see , -
 Halsbury's Laws of “naland (3rd ed.), vol. 8, at . 61 The-

”F;J@ﬁﬁf.f'power of the parties to express their undertaking in a form
T t}--ﬁi‘whlch will render tbelr Ob;lg&t’Oﬂ joint is preserved by
'-;Cl. 39(2) . : )

41, Covenepte-end agreements entered into by a person with

. himself and another or others: .
At common law a person coulﬁ not effectlvely

Eebcontract with himself, and the same result followed even if .. N
T'efthe agreement were entered into w1tn himself and. another or g _
T others: see Halsbury's Laws of England, vol. 8 at P. 59._eThis o
1;15 an inconvenient rule, - and. the ‘effect of ci.41, foliov1ng 7
B 89 “of the ‘Law of Property Act 1925, is that euch an agreementl
S will be construed as if made W1th the other’ person or persons ..

Liefalone, and sc-is-to thls extent complementary to cl L




FELE ‘ —'25—
... No. . of 1970

P

“. % Draft of a Bil) for'the Reform, Consolidation and Amendment of the
' . - Law relating to Leases and for other purposes : '
mc1dental thereto .

‘BE IT ENACTED by the Queen s Most- Excellent MaJesty, by
and with the advice and consent of the Legislative Assembly of
Queensland in Parliament assembled, and by the authomty of
'the same, as follows:- ' :

L © PART I - PRELIMINARY

1 Short Title. (1) Th1s Act may be czted as the Leases and
-_,'Instruments Act 1970, .

(2) Arrangement of Act Thig Act iz divided into Parts asg

N folloWs -
 pART I - PRELIMINARY(es'i 3)
U pART T . PROVISION AS TO LEASES AND
.7 . ... PROPERTY GENERALLY (s.4)
“UPART I - - . LEASES AND TENANCIES {ss, 5-25)
PART IV _° RELIEF AGAINST FORFEITURE (ss. 26- 32)

-7 PART V  APPORTIONMENT AND DEEDS (ss. 33- 41)._.

Sl sy 7 Abbreviations,. The following abbreviations are used in
S e the marginal notes lo this Act:- Q'ld. C.L.P.A, 1867 -
"mhe Common Law Practice Acts, 1867 to 1964"; Q'ld.
.. D.R.E. Act 1867 - "The Distress Replevin and Ejectment ,
STt Act of 1887 of Queensland; N.S.W. Conv. Act, 1919-1967 -
o Lo _""Conveyancing Act, 1919-1967"; N.S, W, L.R.C. - Report
e L .- .~ of the Law Reform Comrnission of New South Waleg; Vict,
N © No. 6285 - "Landlord and Tenant Act, 1958" of Victoria: '
Eng. L.P.A, 1925 - "Law of Property Act, 1925" of
England. '

{3) - Applica’cioh of Act. Except where otherw*ise.provided,
thit Act shall - : : ‘

{a) notwﬁhstundlng anything contamed in "The Real
Property Acts, 1861 to 1863", apply to land under the
provigions of those Acts, including any lease of such
land;

(b') apply to leases granted, created or taking effect under-
or pursuant to any Act, but subject' to the provisiens
of such Act;

(¢} without limiting the generahty of paragraph (b) of this
subsection: -~

(i) subject to the provisions of the "Land Acts, 1962-
' 19687, apply to land under the provizions of those
Acts;

(ii) subject to the provisions of "The Miners Homestead-
Leases Acts, 1913 to 1965", apply to land under
" the provisions of those Acts; _ .




Cag

. (iii), subject to the provisions of ""The Mining Acts,
11898 to 1967", apply to leases granted, created ur

ST D : taking effect under or pursguant to the provisions

LT o of those Acts. :

[T . _ : (4) “Except where otherwise proﬁiaed,' nothiﬂg in this Act
" 4hall affect the operation of "The Landlord and Tenant Acts, 1948
to 1961'". .

(5) This Act binds the Crown.

S _' -~ .. 9. Acts Repealed. The Acts mentioned in the Second Schedule
... {0 this Act (nerein referred to as "the repealed Acts'Jare
e _ : repealed to the exient indicated in the Scheduie, Provided that
' ‘" the repeal by this Act of any Imperial Act shali not be taken to
imply that such Imperial Act applied or, but for the passing of
this Act, would have applied in Queensland. ' B :

" 'cf.N_. 5. W, C_o_nii.— . 3. Ihterpfetatién. In the interpretation of this Act, unless the
Act, 1919-1967, - context or subject matier otherwise indicates or requires: B

et

v pgsurance' includes a conveyance and a digposition made
. otherwige than by will; and Yaasure'’ has a correspondin L
“meaning. LT PR - S

< "Commonwealth” means Commonwealth of Australia, and
. "Commonwealth Act” (with or withoul descriptive words) means
" _an Act passed by the Parliament of the Commonwealth and includes
any Act amending or substituted for the same. :

S "Conveyance' includes a transfer within the meaning of

' - 7 “tppe Real Property Acts, 1861 to 1963" and any assignment, |

. appointment, ieage, settiement, or other assurance in writing
of any property; and "convey' has a meaning corre sponding with
“that of conveyance.’ ' ' o

MCourt' means the Supreme Court or any Judge thereof,

'Deed" in relation to land under the provisions of "The Real
Property Acts, 1861 fo 1963", includes an instrument having the
‘effect of a deed under thoge Acts. . :

: . . "Imperial Act' means any statute law in force within the
o . realm of England on the twenty-fifth day of July, 1828,

‘ : o " 11,and" includes tenements and hereditaments, corporeal

' -and incorporeal, and every estate and interest therein whether

: . ‘ - vested or contingent, freehold or Jeagehold, and whether at law
' " or in equity. ' :

11 and under the provisions of the "Land Actg, 19621968, .
 or any equivalent expressgion, means estates or interests in land
. leaged, granted or reserved and set aside under those Acts.

"Land under the provisions of '"The Miners' Homestead
Leases Acts, 1913 to 1885, or any equivalent expression, means
estates or interests in land leased under those Acts.

S o - " ,and under the provisions of 'The Real Property Acts, 1881
' ' ' to 1963"", or any equivalent expression; means estates or
_interests registered under those Acts. '




.. Bng. L.P. A, 1925,

“g,72. Cf. Q1d.
-The Mercantile

. —Acts 1867 to 1895

g.1.

3 r'for a perlod or.at will., ¢

9T
"~ YLease' includes demise and tenancy, Whether for a term,

"Lessee mcludes tenant hls executors admmlstrators

~or assigns,

"Lessor' includes landlord hig executors *admlnlst’r_a_tor‘s '

. or assigns.

“Order‘ includes Judgment and decree of Court

”Property 1nc1udes real and personal property and any

- '_ estate or 1nterest in any property real or personal.

' ”Purcnaser means a purchaser for valuable conszderatlon

- and includes a lessee, mortgagee, or other person who for valuable -
consideratlon acqulres an interest in property.

”Reglstered” means regtstered in the appropriate reglster

in the offlce of the Regmtrar of Tltles

”Rent” includes yearly or other rent toll duty, royalty,

-0 or other z reservation by the acre, the ton, or otherw1se and -
o "fine" includes premium-or foregift, and any payment, consid-
' eratton, or benefit in the nature of a i‘me premlum or foreglft

“ " PART I - PROVISION AS TO LEASES AND
g PROPERTY GENSRALLY —

4, Conveyances by a person to himself etc {1) In conveyances '
and leases made after the twenty-eighth day of December, eighteen

hundred and sixty-seven, personal property, including chattels

real, may be conveyed or leased hy a person io himgelf jointly

- with another person by the like means by which it might be
- conveyed or leased by him to another person.

(2) In conueyauces or leases made after the commencement
of thig Act freehold land, ar a thing in action, may be conveyed

. or leased by a person to himself jeintly with another person, by

the like means by which it might be conveyed or leased by him to .
another person; and may, in like manner, be conveyed or leased
by a husband to his wife, and by a w1fe to her husband alone or
;|omtly W’lth another person

(3) After the commencement of this Act a person may-

 convey or lease land to or vest land in himself,

(4) Two or more persons (whether or not being trustees or
personal representatives) may convey or lease, and ghall be -

. deemed always to have been capable of conveying or leasing, any

property vested in them to any one or more of themselves in like
manner as they could have conveyed or leased such property to

" a third party; provided that if the persons in wwvhose favour the

conveyance or lease is made are;, by reason of any fiduciary
relationship or otherwise, precluded from validly carrying out
the iransaction, the conveyance or lease ghzll be liable to be -

set agide,

(5) For the purpose of subsection four of this section, the
words 'or more of themselves' shall be construed to inciude all

the persons by whom the conveyance or lease is or, as the cage

may be, has been made.




fng. 1. P.A.1925,

=s,149; N.S.W.

Conv.Act, 1919~

" 1967, s.1204,

' -Stétute' of
- “Marlborough, 52
- Hen. I, ¢, 23,

N.S.W.Imperial

Acts Application

TUAct: 1969, 5. 32.

“Q"Yd. The.

Judicature Act
of 1876, s,5{3)."
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PART T - LEASES AND TENANCIES
S

‘B, * Abolition of interesse ternnm as to reversmnary leaszes and

leases for lives. {1} . The doctrine of interesse termini is
hereby abollbhed S o :

(2) As from the commencement of this Act all terms of years’
absolute shall, whether the interest is created before or after
guch commencement, be capable of taking effect at law or in
equity, according to the estate interest or powers of the grantor,

from the date fixed for commencement of the term, w1thout

actual. entrv

(3) A term, ata rent or granted in consideration of a fine,’
limited afier the commencement of this Act to take effect more

"~ {han twenty-one years from the date of the instrument purporting
- {o create it; shall be void, and any contract made after such
- commencement to create such a term shall likewise be void; but
.~ ‘thig subsection does not apply to any term taking effect in equity
 .under a settlement, or created out of an equitable interest under
... a settlement, or under an equitable power for mortgage '
.. indemnity or other like purposes.

S (4) Nothing in subsectzons (1) and (2) of this section prejudicially
... affects the right of any person to recover any rent or to enforce -
" or take advantage of any covenants or conditions, or,: as respects
““terms or-interests created before the commencement of thig Act,.
s perates to vary any statutory or other obligations imposed in

ore spect of such terms or mteresfs .

- (.'5)'- Nothmg in this Act affects the rule of law that a legal

© -term, -whether or not being a mortgage term, may be created to
take effect in reversion expectant on a 1onger term, Whlch rule
is herehy conf*rmed : -

(6) In 'i;hls section "term of years" includes a ierm for less
than a year, or for a year-or years and a fraction of a year or

from year to year.

6, Liability for waste. (1) A tenant for life or lives or a
lessce shall- not cormnmit voluntary waste.

(2) Nothmg in SubSuCthIl one of ithis section applies to any
estate or tenancy without impeachment of waste, or affects any *
licence or other right to commit waste, :

{3) A tenant who infringes subsection one of this section is

liable in damages to his remainderman or reversioner but this

section imposes no criminal IHability.

{4) This section does not affect the operation of any event
which may determine a tenancy at will,

7. IDguitable waste. An estate for life without impeachment
of waste shall not confer, or be deemed to have conferred, upon
the tenant for life any legal right to commit waste of the
description known as equitable wagte, unless an intention to

confer such right expressly appears by the instrument creating

such estate




;- The Cestui que " 8.: Recovery.of propérty on determination of a life or lives.
. Vie Act, 1668; 18 - . ] '
(1)  Every person having any estate or interest in any property .
-end 19 Car. IL, - determinable upon a life or lives who, after the determination of
"'C_' 11-{7.TI§ ;ei?i}l,{_ such life or lives without the express consent of the person next
s guznn::c 32’ (or c,' immediately entitled upon or after such deiermination, helds |
' 18). Cf é'ld. Rea£ over or.continues in possession of such property estate or
Prt;per’;y Acts | interest, or of the rents, profits or income thereof, shall be
1861 to 1963 s 50 liable in damages or to an account for such rents and profits, or
i » .21 9% hoth, to the person entitled to such property, estate, interest,

N.S.W. -Irr%per_lal rents, profits or income after the determination of such life or
Acts Application lives .

< . ASE, 1969, -s, 38, T _ _

o R (2) Where a reversion, remainder, or other estate or interest

T - in any property is expectant upon the determination-of a life or

T “. . Yves, the reversioner, remainderman, or other person entitled

' ' fo guch reversion, remainder, or estate or interest may in any

proceeding claiming relief on the basis that such life or lives has

. or have determined, adduce evidence of belief that guch life or
lives has or have been determined and of the grounds of such

. . belief, and thereupon the court may in its discretion order that,

.o unless the person or persons on whoge life or lives such

'reversmn remainder, or'other estate or interest is expectant

o -ig or .are produced in court or is or are otherwme shown to be'

“*. living, such person or persons shall for the purposes of such

- proceedings be accounted as dead and rellef may be given:
accordmgly - -

o (3) Ifin such proceedmgs the 1astment10ned person is shown '
. to have remained beyond Australia, or otherwige absented .
himgelf from the place in which if in Australia he might be
. ‘expected to be found, for the space of seven years or upwards,
- such person, if not.proved to be living, shall for the purposes of.
“such proceedmgs be accounied as dead, and relief may be glven
accordingly.. :

(4) 1f'in any such proceedings judgment has been given
i o ‘against the plaintiff, and afterwards such plaintiff brings :
S L . - subsequent proceedings upon the basis that such iife has determme&
R ' the court may make an order btaylno such proceedings permanentlv
- .or until further order or for such time as may be thought fit. :

(5) If in consequence of the judgment given in any such
proceédings,- any person having any estate or-interest in any
R , ‘property determinable on such life or lives has been evicted from
Fla _ or deprived of any property or any estate or interest therein,
R o and afterwards it appears that such person or persons on whosge
T "+ 1life or lives such estaie or inferest depends is or are living or was
' or were living at the time of such eviction or deprivation, the
court may give such relief as is appropriate in the circumstances.

Digtress for -9, TRents how to be recovered where demige mot by deed.
Rent Act, 1737,
s.14; 11 Geo.II
c 19 Qrld, :
L.P.A, 1867
BB 7.

(1) Where the agreement between a lessor and lessee is not
by deed, the lessor may recover a reasonable satisfaction for
the land held or occupied by the defendant in an action for use and
occupation of what was so held-or enjcyed.

(2) If in evidence on the trial of such action any parol demisa cr
_any agreement (whether by deed or otherwise} whereon a certain '
rent was reserved shall appear, the plaintiff in such action ghall
not.be noneuited but may rely on such demise or agreement as
evidence of the quanium ef damages to be recovered.
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¢, 28,
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. expiring on the
“hundred and seventy or any date thereafter,
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10. Abolition of yearly tenancies arising by implication of iaw.

. {1} No ternancy from year to year shali, after the commenes-.
ment of this Act, be implied by payment of rent; if there iga

~ tenancy, and no agreement as to its duration, then such tenancy

shalil be deemed to be a tenancy determinable at the will of

_ either of the parties by one monthe notice in writing expiring
at any time. .

. (2) This sectmn shall not apply where there is a tenancy from

' year to year which has arisen by implication befcre the
- commencement of this Act. :

: Provided that in the case of any such tenancy in respect
of which the date of its creation is unknown to the lessor or '
lessee, as the case may be, who is seeking to determine the
such tepancy shall, ‘subject to any express agreement to
the contrary, be determinable by six months' notice in writing
day of - , hineteen

' '_11._, Tenants and other perscng holding over to pay double the
yearly value.

Where any tenant for iife or lives or for years,
including a tenant from year to year, or other person who is
or comes into possession of any land by from or under or by

:.'f c_o_llu_sion with such tenant, _wilfully holds over any land after -

L (é)' determma’clon of the lease or term, and

- {b) after demand made and notice in writing has been
 given for the delivery of possession thereof by the
lessgor or landlord or the person to whom the
remainder or reversion of such land belongs or
-hig agent thereunto lawfully authorised -

then the person so holding over shall, for and during the time he
so holds over or keeps the person entitled out of possession of
such land, be liable to the person so kepfout of possession at
the rate of double the yearly value of the land so detained {or so
long as the land shall have been so detained, to be recovered by

-~ action in any court of competent jurisdiction,

12. Tenani holding over after giving notice to be liable for
double reni.  Where 2 lessee who has given notice of his
intention to quit the land held by him at a time specified in such

notice does not accordingly deliver up possession at the time

so specified, then he shall thereafter be liable to the lessor
for double the rent or sum which would have been payable to
the lessor before such notice was given. Such lessee shall
continue to be liable for such double rent or sum during the
time he continues in posgession as aforesaid, to he recovered
by action in any court of competent jurisdiction.

13. Recovery of possession where half-year's rent is dﬁe.

(1) In addition to any other powers, a legsor -

{a) to whom half a year!s rent is due and in arrear, and

(b} who has power to re-enter for nonpayment of rent -

may, without any formal demand or re-entry, commence

‘proceedings in any court of competent jurisdiction for recovery -

of the land the subject of the lease and upon proof to the
satlsfactlon of the court -




‘Eng.L.P.A. 1925,
5,145, Q1d.D.R.E.
~Act, 1867, s.129.
_ District Court
I{ules 1568, Rule :
170 T

4-Geo.II, ¢, 28,

.6, Eng. L. P. A,

1925, s.150.
N.S. W, Conv. Act
1916-1967,
s.121.

14, Lessee to give notice of egectment io the lessor.
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' {¢) that half a year's rent wasg due before the writ, or
: ag the case may be, plaint was served, and
" {d) that the lessor has power to re-enter,  and
(e) ' if the title of the plaintiff has accrued since the
letting of the land, of the title of the plaintiff -

judgmeﬁt may, subject to the provisions of this section, be given
in favour of the lessor as if the rent in arrear had been duly

démanded and a re-entry made.

(2) 7 If at any time before judgment is given in such proceedings
the lessee pays into court or tenders to the lessor or his solicitor

" all rent and arrears and the costs of such proceedings, the

proceedings shall be stayed, and thereupon the lessee shall

continue to hold and enjoy the land leased according to the ’cerms

of the lease without necessity for any new lease,

(3) If in any su_ch proceedmgs judgment ig given in favour of

. the lessor for recovery of possession of the land leased, the
lessor shall A

hold the land discharged from the lease

' ('4) Rule 169 of the "Dlstrlct Courts Rules, 1968" is hereby

:r'epealed but this section shall take effect subject, in the case
-1 of proceedingg in the District Court, to the provisions of sectlon
.. ninety of "The District Courts Act of 1967". '

Every - '
lessee to whom there is delivered any writ or plaint for recovery

“or for delivery of land leased to or held by him, or to whose

knoWledge any such writ or plaint comes, shall forthwith give
notice thereof to his lessor or his bailiff or receiver, and, if he
fails to do so,. he shall be liable to the person of whom he holds
the land in an amouni equal to one years rent of the land to be

. recovered by action in any court of competent jurisdiction.

15. Abolition of disiress for rent and rates, (1) As from the
commencement of this Act, distress for rent (whether rent-
gervice or rent-seck), distress pursuant to subsection nine and
subsection fourteen of section twenty-seven of "The Local
Government Acts, 1936 to 1968, distress pursuant to sections
sixty, sixty-one, sixty-one A, one hundred and thirty-five and
one hundred and thirty-six of "The Real Property Acts, 1861 o
1963", and distress pursuant to subsection three of section

one hundred of "The Metropolitan Water Supply and Sewerage
Acts, 1909 to 1962" ig abolished.

(2) This section shall not apply to any distress which has been
put in force but not completed before the commencement of this Act.

16, Head leages may be renewed without surrendering under-
leages. (1) In case any lease is duly surrendered in order to
be renewed, and a new lease made and executed by the head
landlord, such new lease shall without a surrender of all or any
of the under-leases, be as good and valid to all intents and
purposes as if 211 the under-leages derived thereout had been
likewise surrendered at or hefore the taking of such new lease.

(2) Every person in whom any estate for life, or lives, or
for vears, is from time to time vested by virtue of such new

lease and his executors and administrators shall be entitled to
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Shall be vahd Wlthout e.ny attornment of the le ssee: L

‘right to the land,- shall, to the-extent and for the purpose of - G
preserving such incidents to, and obligations on, the reversion” . ..®

“: " the rents, covenants, and duties, and have like remedy for the""_'

recovery thereof, andthe under-lessees shall hold and enjoy:

the lands in the respective under-leases comprised, as if the: . .
- original leases out of which the respective under-leases are - .. ¢

derived had been stﬂl kept on foot and contlnued

. (3} The head landlord shall be entltled ’ro the same remedy by )
'“entry in and upon the lands comprised in any such under-lease .
.- for the rents and duties reserved by such new lease {so far as -
" the same do not exceed the rents and duties. reserved in the lease .
7 out of which such under-lease was derived) as he would have had. .
. in case such former lease had been still continued or as he would | i
_have had in case the respective under-leases had been renewed )
~under such new prmc1pal leage.

_ '17 . 'Provision 'as to attornrnente by tenants. . (1) Where land
is subject i0a 1eeee - ' o

{a} the conveyance of a reversion in the land expectant on'.
- the determmatlon of the lease; or T
*‘_-f(b’}} _the creatlon or conveyance of a rentcharge to 1ssue [
lor 1ssu1ng out of the land e v

:_Nothlng in. thls subsectmn ~:- -

Ly affécts the valldlty of any payment of rent by the
.7 lessee to the person making the conveyance or

~ - grant before notice of the conveyance or grant is .

'glven to him by the person entltled thereunder or.

(i) renders the lessee Liaple for any breach of _
covenant to pay rent, on-account of his failure to
< pay rent to the person entitled under the convey-
© ance or grant before suc:h rotlce is glven to the .
' '1essee. : - o

LZ} An attornment by the 1e°-see in respect of any land to a
- person claiming to be entitled to the inferest in the land of the

Cle ssor, if made W1thout the consent of the lessor, shall be void. _' -

) ThLS subee ction does not apply to an attornrnent .
e _(a), made pursuant to'a Judgment of a Court of
 competent Jurlsdlctlon, or .

" (b) .foa mortgagee by a lessee holdmg under a
" lease from the mortgagor where the right of
8 redemptlon is barred; or ‘

{c) to any person rightfully deriving t1t1e under the
lessor

18. When reversmn on a leage is surrendered, &c the

next estate to be deemed the reversion. When the reversion

expectant on & lease of land made either before or after the
commencement of this Act is surrendered or merges after the

commencement of this Act, the estate which for the time being

confers as against the lessee under the lease the next vegted

as, but for the surrender or merger thereof, wouid have

" subsisted, be_deemed the reversion ‘expectant on the lease.




fng.L.P.A.,
071925, s.140.
NS, W. Conv.
-~ Act, 1919-1987,

DR, E. Act, 1867,

s.118. Cf. Q'id,

o s.7126.

The Gran{ees of
-:Revergions Act,
"1540: 32 Hen.

VI, c. 34,
L.P.A.,

"Conv. Act,
-.1967,

- Eng.
1925,
g.141, N.S.W.
1819~
s. 117, :

19,

- condition contained in the lease,
' . remain annexed to the severed parts of the reversionary estate
- as severed, and shall be in force with respect fo the term Whereon.

- determine the léase by notice to quit or otherwise;
. the notice is served by a person entitled to a severed part of the
. reversion so thal it extends to part only of the land demised, the
“+lesgee may within one month determine the lease in regard to
‘the rest of the land by givirg to the owner of the revergionary
E estate therein a counter notice expzrmg at the same itime as the
o omgmal notlce '

='-33-

Apportlonment of condluons on severance. (1) Notwith-
standing the severance by conveyance, surrender, or otherwise
of thereversionary estate in'any land comprised in a lease, and
notwithstanding the avoidance or cesser in any other manner-of
the term granted by a lease as to part only of the land comprised
therein, every condition or right of re-entry, and every other
shall be apportioned, and shall

each severed part is reversionary, or the term in the part of the.

“land as to which the term has not been surrendered, or has not

heen avoided or hasg not otherwvise ceased, in like manner as if

 the land compmsed in each severed part, or the land as to whlch

the term remains subsisting, as the case may be had alone

orlgmally been comprised in the lease.

includes a right to
but where

In this section' right of re-en‘cry'

(2)

This _sectibr.ii éipplies-fd —

{2) leases made after the commencement of this Act; and

(b} leases made before the commencement of this Act
. where the reversionary estate in the lands comprised
.. - therein is severed or there is an avoidance or cesser
: -.,:_-_.,of the term as above mentloned after the cormmence-
" “ment of this Act. . :

Rent and benefit of legsee's covenants to run with the
{1) Rent reserved by a leage, and the benefit of

20.
reversion.

‘every covenant or movision iherein contained, having reference

to the subject-matter thereof, and on the lessee's part to be
observed or performed, and every condition of re-eniry and
other. condition therein contained, shall be annexed and incident
to and shall go with the reversionary estate in the land, or in any

-part thereof, immediately expectant on the term granted by the

lease, notwithstanding severance of that reversionary estate, and

- without prejudice to any 11ab111ty affecting a covenantor or hlS

state

Any such rent, covenant or provision shall be capable of

(2)

" being recdovered, received, enforced, and taken advantage of,

by the person from time to time entitied, subject to the term,
to the income of the whole or any part, as the case may requlr s

~of the land leased.

{3) Where that person becomes entitled by conveyance or
otherwige, such rent, covenant or provision may be recovered,
received, enforced or taken advantage of by him noiwithstanding
that he becomes s¢ entitled after the conditien of re-sniry or
forfeiture has become enforceable, but this subsection does nat
render enforceable any condition of re-entry or other condition
waived or released before such person becomes entitled as

.aforesaid.




©(4) 'This se ction applies to -
(a) leases made after the commencement of this Act; and

o (b) leases made before the commencement of this Act, _ |
B A T oo hut with respect only to rent accruing due after the : ! |
= - . ) . commencement of this Act and to the benefit of a
' ' o condition of re-entry or forfeiture for a breach o
committed after the commencernent of this Act of any

.covenant, condition, or provision contained in the lease.

The Grantees of = 21. Obiigatﬁon of legsor's covenants to run with reversion.

R:eversmns Act, (1) The obligation under a condition or of a covenént entered
1540 : 32 Hen. VIII, . . .

: : into by a lessor with reference to the subject-matter of the lease
c:34, Eng. L.P.A,, _. . - o
1995, 5. 142 N.§ Wshall, if and ag far as’the lessor has power to bind the reversionary

- 2 + N2 Woo state immediately expectant on the term granied by the lease, .

Conv, Act 1913~ L - :

1967, s 118 _ be annexed and incident to and shall go with that reversionary

IS © . .estate, or the several paris thereof, notwithstanding severance
o ' of that reversionary estate, and may be taken advantage of and
enforced by the person in whom the term is from fime to time :

* vested by 'conveyance,__devclutibn in law, or otherwise; and, it
and as far as the lessor has power to bind the person from time '
to time entitled to that reversionary estate, the obligation afora- :
.- sald may be taken advantage of and enforced against any person E?
. so entitled. e : o : T

(2) '_ This section applie's to. - :

‘. {a) leases made afier the commencement of this Act; and

(b) leases made before the commencement of this Act s_d N
PR ool far only as relates to breaches of covenant cominitted
SERETIS TR Coo o after the commencement of this Act. o o

. {3) This secfion takes effect without prejudice to any 1iability' '
affecting a covenantor or his estate. L :

Eng L, P.A. ' 29, Waiverof a covenant in a lease, {1} Where any actual

19925, =.148, - - waiver by a legsor or the persons deriving title under him of
N.S8, W, Conv. - the benefit of any covenant or condition in any lease ig proved to.
JAct, 1919-18617, have taken place in aﬁy particular ingtance, such waiver shall
5.120.°Q"1d. . not be deemed to extend to any instance, or io any breach of
D.R.E, Act, _ .covenant or condition save that to which such walver specially

_'1867,7 5. 127, ~relates, nor operate as a _general waiver of the benefit of any
T ‘ such. covenant or condition. : .

T " (2) Unless a conirary intention appear.s this section apﬁlies
~and extends to walvers effected after the twenty-eighth day of
| December, eighteen hundred and sixty-seven. o

- Eng. L.P.A.~ 03, Eifect of licences granted to legsgees., (I} Where a licence
1925, g,143, CfL. ig granted to 2 Tesgee to do any act, the {icence, unless otherwise
N,S8. W, Conv. expressed, extends only - : :

Act, 1919-18867, : '
ss. 123, 124, Cf. {a} to the permission actually given; or

‘Q11d. D.R.E. o .. ]
Q D Act, (b} tio the specific breach of any provigion or covenant

1867 .12 .

_85 , s8.124, 125 referred 1o; or

g o o (c) to any other matter thereby specifically authorised to
- be done;

“and the licence. does not p'revént any proceeding for any subse(-;uent
_ breach unless otherwise specified in the licence. ' '




- {2) Notwithstanding any sli:ch licence -
-~ {a) =all rights under covenants and powers of re-entry
L e .77+ .contained in the lease remain in full force and are
S S N L L %« - available as against any subsequent breach of
R s ' covenant, condition or other matter not specifically
authorised or waived, in the same manner as if no
_licence had been granted; and

~ {b) the concition or right of entry remains in force in
‘all respects as if the licence had not been granted,
SR _ -save in regpect of the partlcular matier authorlsed
<o S tobe done. o :

T U (3) ‘Where in any lease there is a power or condltlon of re-
T i ... . .. eniry on the lessee assigning, subletting or doing any other
-7 : - o spegified zct without a licence, and a licence 1s granted -

(a) to any one of two or more lessees to do any act,
- or to deal with his equitable share or interest; or

(b) to any lessee, or to any one of two or more lessees
= to assign or underlet part only of the " property, or
- to do any act 1n respect of part only’ o:f the property,

Lt the hcence does not ope rate to extmgulsh the right of entry in

" cage of any ‘breach of covenani or condition by the co-lessees of
- the other shares or interasts in the property, or by the lesszee
“or lessees of the rest of the property, (as the case may be) in
respect of such shares or interests or remaining property, but
‘the right of entry remaing in force in respect of the shares,
: 1nterests or property not the subject of the 11cence

oo :f R S :‘.'1(74) This sectlon apphes to licences granted after the twenty-
e D elghth r‘ay of December elghteen hundred and smty seven,

. N.B.W. Conv. 24,, Provisions as o cm{enants not to asgign &c., without
Act, 1919-1967, . licence or consent. (1) In all leases whether made before or
‘$g.132, 133B. after the commencement of this Act, containing a covenant,
. Eng.IL.. P,A., . condition, or agreement against assigning, underletting, charglng,‘
1925, s.144. or parting with the possession of premiges leased or any:part
Eng. Landiord " thereof without licence or consent such covenant, condltlon or

~ and Tenant Act, agreement shall:-.

1927, s.19(1). ' : : - _

: SO (a) : noththstanding_ any express provision to the
contrary, be deemed to be subject - '

S - _ : - {i). to a proviso to the effect that such licence or

e R - o consent is not to be unreasonably withheld, but
' “this proviso does not preclude the right of the
lessor to require payment of a reascnable sum

in respect of any legal or olher expenses incurred
in connection with guch licence or consent; and

(i3} (if the lease is for more than forty years and is
made in consideration whelly or partially of the
erection, or the substantial improvement, addition,
or alteration of buildings) to a proviso o the
effect that in the case of any assignment, vnder-
tetting, charging, or parting with the possession .

o _ . . {whether by the holders of the lease or any under-
% . _ : - Jessee whether imrnediate or not) effected more
' o than seven years hefore the end of the term no
consent or licence shall be reguired, if notice in
o A . . writing of the transaction is given to the lessor
o © . .within six months after the transaction is effected.
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(b) unless the lease containg an express provision to
: the contrary, be deemed to be subject to a provise
=7 to the effect that no fine or sum of money in the
S ‘nature of a fine shall be payable for or in respect .
- .of such licence or consent; but this proviso does
not preclude the right to require the payment of a
reasonable sum in respect of any legal or other
expenseg incurred in relation to such licence or
consent,

{2) In all leases, whether made before or atter the
commencement of this Act, containing a covenant, condition, or
agreement against the making of improvements without licence
or consent, such covenant, condition, or agreement shall be ‘
deemed, notwithsianding any express provision to the contrary,
to e subject to the proviso that such licence or consent is not
to be unreasonably withheld; but this proviso does not preclude

_the right to require as a condition of such licence or consent

‘the payment of a reasonable sum in respect of any damage to

‘or diminution in the value of the premises or any neighbouring -
- . premises belonging to the leggor, and of any legal or other

expenses properly incurred in connection with such licence or
congent nor in ‘che case of an improvement which does not add to
the letting value of the holding, does it preclude the right to

“-require as a condition of such licence or consent, where such a

requirement. would be reasonable, an undertaking on the part of

7 the legsee to reinstate the premises in the condition in which

they were before the improvement was executed.

(”3) In a1 lea“ses,' whether made before or after the g
commencement of this Act, containing a covenant, condition, or
agreement against the alteration of the user of the leased

- premised, without licence or consent, such covenant, condition,

or agreement 's'hallf if the alteration does not involve any _
structural alteration of the premises, be deemed, notwithstanding
any express provision to the conirary, to be subject to a proviso
that no fine or gum of money in the nature of a fine, whether by

. way of increasge of rent or otherwise, shali be payable for or in
. respect of guch licence or consent; but this proviso does not

preciude the right of the lessor to require payment of a
ressonable sum in respect of any damage to or diminuiion in the
value of the premises or any nelghbouring premises belonging
to him and of any legal or other expenses incurred in connection

_with such licence or consent.

{4) - Where a dispute as to the reasonahleness of any such
sum has been determined by a court of competent jurisdiction,
the lessor shall be bound to grant the licence or consent on
payment of the sum so determined to be reasonable.

(5) Paragraphs (n) and (o) of subsection five of section

forty-one of '"The Landlord and Tenant Acts, 1948 to 1961" shall

take effect subject to the provisions of this section.

. 25, Involuntary assignment no breach of covenant, Neither the

assignment nor the underlettiing of any lease by the official
assignee of a bankrupt, or by the liquidator on behalf of a company
(other than a liguidator in a voluntary winding up of a solvent
company), nor the sale of any lease under an execution, nor the
bequest of a lease, shall be deemed to be a breach of a covenant,
condition, or agreement against the assigning, underletting,

. parting with the possession, or disposing of the land lezsed.
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' PART IV - RELIEF AGAINST FORFEITURE

26, Interpretatmn (1) The prov1smns of this Part shall apply -'

 {a} toland under the prov151ons of "The Real Property
Acts, 1861 to 1963"; and-.

{b) to under-leases of land under the prov151ons of t‘he
. "Land Acts, 1962-1968", and ""The Miners' Homestead
‘Leases Acts, 1913 to '1855", but not to leases of such
land, other than leases of land under Part lei of the
-”Land Acts, 1962~ 1968",

(2) For the purposges of this Part -

_ "Bankruptcy includes any act or proceedmg in.law having,
under any Act heretofore or for the time being in force, eifects
or resulis similar to those of bankruptcy, and includes the

" winding-up of a company under "The Companies Acts; 1981 to
. 1964", (other than the voluntary winding up of a solvent company)

and the placing of a company under official management in

“accordance with those Acts; and ”bankrupt” has a meamng
R corre spondm g w1th that of bankruptey. :

”Lease ncludes an orlglnal or derlvatlve under Jease

also a grant at a fee farm rent, or securing a rent by condition,
t.and an agreement for a lease where the lessee has become
_ entltled to have hls lease granted T :

B ”Lessee mcludes an original or derivative under- leesee

U al grantee under such a grant as aforesaid, his executors,

administrators, and assigns, a person entitled under an agreement
as aforesaid, and the executors adxmnlstrators and assigns of

‘g lessee.

- "Eessor' includes an or1g1n31 or derivative under-lessor,
a grantor ag aforesaid, a person bound to grant a lease under

. an agreement as aforesaid, and the executore, administratcrs,
and assigns of a lessor. e S -

”Proceedmgs include an appllcatlon commenced bv

~ori gmatlng summons.

"Under- 1ease includes an agreement for an under-lease
where the under-lessee has become entitled to have his under-
leage granted. ' o ' '

“M{ipder-legssee' includes any person deriving title through

© or from an under-lessee,

"Eng. L.P.A.
1925, s.146,
TN.S.W.Conv. Act,
1919-1967, s.129,
Cf, @14.D.R.E,
“Act, 1867, ss.118-
123; Equity Act,
1867, ss.B63-68.

97, Restriction on md relief against forfeiture. (1) A right
of re-entry or forfeiture under any provise ot stipulation in a
lease, for a breach of any covenant, condition, or agreement

-(express ov implied) in the lease, ghall not he enforceable by

action or otherwise unless and until the lessor serves on the
lessee a notice - :
(a} specifying the particular breach complained of: and

‘(b) if the breach is capable of remedy, requiriag the
iessee to r_emedy the breach; and _

{(c)  in case the lessor claims cormpensation in money for-
. the breach, reguiring the lessee to pay the same,




Coage,

. and the legsee fails Wlthm a Teasonable tlme thereafter to remedy

the breach, if itis capable of remedy, and where compensation
© in money ig required fo pay reasonable compensation to the

- satigfaction of the lessor for the breach,

_ {2} Where a lessor is proceedmg by action or otherwisé to
enforce such a right of re-entry or forfeiture, or has re- -entered

without action the lessee may, in the lessor's action, if any, or
~in proceedings insiituted by nimself, apply to the Court for relief;
" and the Court, having regard to the proceedings and conduct of -

- the parties under the foregoing provisions of this section, and

o all the other circumstances, may grant or refuse relief, as

it thinkg fif; and in case of relief may grant the same on such

terms (lf any) as o costs, expenseg, damages, compensation,
penalty or otherwise, including the granting of an injunction to
~ restrain any like breach in the future, as the Court in the
" circumstances of each case thinks fit. '

o (3) ."'The'making of an appii’cation under this section‘s.hall not

) - of itseli be construed as an admission on the part -of thie legssee -

Aa ) tha’c any such notlce asis mentloned in subsectmn
) _;_ one hereof has been served by the Zessor or -

'".';‘(b)' that any such breach as is mentioned in subsectlon
...’ one hereof has occurred or that any right of or cause
._;"._for re-entry or forfeiture has accrued or arisen,

1 and the Court may, if it thinks fiti graﬁt relief as aforesaid

‘withnut making a finding that, or arriving at a final determination

* whether, any such notice has been served, or any such breach

x

' '_has occurred or that any such rlgl*t has accrued or cause- amsen.

(4) This section applies although the proviso or stlpulatlon L
under which the right of re-entry or forfeiiure accrues is inserted B
in the“lease in pursunance of the directions of any Act of ‘
Parliament. o o
_ (5) For the purposes of this section a lease Ilimited to continue -
_:as long only as the lessee abstaing from committing a breach of
" covenant shall be and take effect as a lease to continue for any

-longer term for which it ‘could subsist, but determinable by a
proviso for re-entry on such a breach.

(6) 'This section does not extend -

(a} to any lease or tenancy for a term of one year or less; or

(k) to a covenant, condition, or agreemant against the
agsigning, under-letting, parting with the possession
or disposing of the land leased where the breach occurred
' . before the commencernent of this Act or '

(e) tosa condition for forfeiture on ’che bankr'uptcy of the
lessee, or on the taking in execution of the lessee’ s
-interest in any lease of -

(1) agricultural or pastoral land;

{(ii} mines or minerals;

(iii) a house used or intended to be used as licenced
premises under “The Liquor Acts, 1812 to 1965"

{iv) & house let as a dwelling-house;
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. ;.,(V) any pronerty with respect to which the personal
' “qualifications of the tenant are of importance for
the preservation of the value or character of the

‘ e property, or on the ground of neighbourhood to

. the lessor or to any person holding under him;

- {d) in case of a mining lease to a covenant, condition, or
- agreement for allowing the lessor to have access to
- or inspect books, accounts, records, weighing- o
machines, or other things, or to enter or inspect the
' mme or the workings thereof; :

{e) to a condition for forfeiture on the bankruptcy of the
lessee, or on the taking in execution of the lessee's
interest in any lease (other than a lease mentioned in

- paragraph (c) of this subsection) after the expiration of
" one year from the date of the bankrupicy or taking in
- execution, provided the lessee's interest be not sold
. within such one year:  But if the lessee's interest be
sold within such one year this section shall extend and
be apphcable to such condltlon for forfelture

' '(7} When a 1essee has asszgned or transferred the lease w11:h
the consent of the lessor or without such consent where it is not .

. required by the lease, the bankruptcy of the lessee after such

: ‘assignment or transfer shall not work a forfeiture or determine

" .the.lease unless the condition for forfeiture on bankruptcy
~“"contained in the lease be therein expressly extended to bankiruptcy

“of the lessee af‘ter the date of such assignment or transfer,

: _,:_('8) Thls sectlon shal] not affecn t‘le law relating to re- en’cry or‘ :

'---forfe;tture or relief in case o+ nomn- payment of rent

(9} The notlce mentloned in th1s sectlon shall be in the form:

’ _set out in the First Schedule to this Act or to a similar effect,

{10) This slection applies to leasges rdade either before or after

‘- the commencement of this Act, \and shall have effect notwith-
. standing any stipulation to the c’}ntrary.

e
"

28.- Power of court to protect under-lessee on forfeiture of
superior leases. (1} Where a lessor is proceeding, by action
or otherwige, to enforce a right of re-entry or forfeiture, under -

. any covenant, proviso, or stipulation in a lease made either
before or after the commencement of this Act or for non-payment

" of rent, the Court may, on application by any person claiming as

under-lessee any estate or interest in the property comprised
in the lease,. or any part thereof, make an order staying any such
action or other proceeding on such terms as to the Court may gzem
just, and vesting, for the whole term of the lease, or any less
term, the property comprised in the lease or any part thereof,
in any person entitled as under-legsee to-any estate or interest
in such property, upon such conditions as to execution of any
deed or other document, payment of proper and reasonable rent,
cosgts, exp'enses, damages, compensation, giving security, or
otherwise as the Court in the circumstances of each case, and
having regard to the consent or otherwise of the lessor to the
_ereation o6f the estate or interest claimed by the under-lessee,
thinks fit; but in no case shall any such under-lessee be entitled

. to require a leage io be granted to him for a larger area of land
or for any longer term than he had under his original under-lease.
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(2) Any such order may be made in proceedings br oughf for

. the purpose by the pg€rson claiming as under- lessee or, where

the lessor is proceeding by action or otherw1se in the Court,

‘may be made in such proceeding.

29, Coets and expenses: "A lessor shall be entitled to recover
as a debt due to him frem a lesgee, and in addition to damages '
(if any), all reasonable costs and expenses properly incurred by
the lessor in the employment of a solicitor and surveyor or
valuer, or otherwise, in reference to any breach giving rise to
a right of re-eniry or forfeiture which, at the reguest of the '
lessee, is waived by the lessor, or from which the lessee Is
relleved under the provigions of thig Act. '

The lessor shall be so entltled toc recover whether the
lessee has or has not rendered forfeiture unenforceable against

" . him under subsection two of section twenty-séven of this Act,

30, Relief ageiﬁet notice to effect decorative repairs. (1) After

a notice is served on a lessee relating io the internal-decorative

“repairs to a house or other building, he may apply to the Court -
. for relief, and if, having regard to all the circumstances of the
 .case (including in particular the length of the lessee's term or:

interest remaining unexpired), the Court is satisfied that the
notice ig unreasonable, it may, by order, v’holly or partlaﬂy SR

- : reheve the 1essee from 11ab111ty for cuch repalrs

e '(2_). ThlS sectmn does not apply -

: (i) Where the llablhty arises under an express
"~ covenant or agreement to put the property in a
decorative state of repair and the covenant or
"-"agreement has never been performed; '

. (ii) io any matter necessary or proper -

{a) for puttmg or keepmg the property ina
samiary condition, or

.(b) for the maintenance or pre servatlon of the -
o structure;

(iii) to any statufory liabilitjr to keep a house in all
respacis reasonably it for human habitation;

“{iv) to any covenant or s.tipuiation to yield up the hougs
" or.other building in a specified state of repair
“at the end -of the term.

(3) This s'ection applies whether the notice is served before
or after the commencement of thig Act, and has effect notwith-
standing any stipulation to the contrary. :

31. Provisions as to covenants to repair. (1) Damages for
a.breach of a covenant or agreement to keep or put premises in
repair during the currency of a lease, or to leave or put
premises in repair at the termination of a lease, whether such
covenant or agreement ig expressed or implied, and whether
general or specific, shall in no case exceed the amount (if any)
by which the value of the reversion (Whether immediate or not)
in the premises is diminished owing to the breach of such
covenant or agreement ag aforesaid; and in particular no

~damage shall be recovered for a breach of any such covenant
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or agreement to leave or put premlses in repair at the '
termination of a lease, if it:is shown that the premises, in
~whatever state of repair they might be, would at or shortly
after the termination of the lease have been or be pulled down,
_. or guch strizetural alterations made therein as would render
valueless the repairs ‘covered by the covenant or ag_reement. :

(2) A mght of re-entry or forfeiture for a breach of any such
_covenant or agreement as aforesaid shall not be enforceable, by
action or otherwise, untess the lessor proves that the fact that

such a notice as is required by section twenty-geven of this Act
' had been served on the lessee was known either -

M ST . (a) to.the lessee; or _
(b) to an under-lessee holding under an under-lease which
" peserved a nominal reversion only to the lesgee; or

- '('c)_ to the person who last paid the rent due under the
<+ 'lease either on his-own behalf or as agent for the
' lessee or under lessee;

"f"..--and that a tlme reasonably gufficient to enable the repalrs to be .
“executed had elapsed since the time when the fact of the servzce '
- of the notlce came to the knowledge of any such person :

o 'Where a 'n_otice has been sen’c by post ina reglste1 ed letter
'~ ‘addressed to a person at his last known place of abode in or out
 ‘of Queensland, and that letter ig not returned through the post
 office undelivered, then, for the purposes of this subsection,
-+ that person shall be deemed, unless the contrary is proved, to
" have had knowlédge of the fact that the notice had been served as
. from the time at which the leiter would have been delivered in
the ordinary course of post. '

: ’I‘hls subsectlon shall be construed as one w1th sectlon
_ ‘twenty seven of this Act, o
7 B . _ (3) This section applies whether the lease was created before
’ ’ ' "~ or after the commencement of this Act.

ci. N.S.W. . 32, Relief against loss of 1essee’s option. . (1} The Court may
L. R.C. 5. make orders for the relief of a lessee, or of any person deriving
o " title through a lessee, from the conseguences of any breach of
L . any condition of a lessee's option, and, in particular, may order
T ' that an exercise of a lessee's option shall be valid;, or that the '
' ' lessee or any person deriving title through the lessee shall be
entifled to a conveyance transfer, renewal, extension or grant,
as the case may be, pursuant to a lessee's option, notwithstanding -
any breach of any condition of the lessee's option.

{2}~ An order under subsection one of thig section may be made:-

(a) whether or not the lessor may have granted any estate
or interest in the leaged premises 10 any person
other than the lessee;

{b) wupon terms as to costs, expenses, damages,

compensation or othe rwise.

{3) An application for relief under thie, section may be
made:- - C
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(e) in proceedings instituted for that purpo.sei' or

(b) in proceedings ingtituted for determining or enforcing
' ".any rights arising out of a lessee's option or arising
" out of a breach of any condition of a lessee's option; or

S {e) in the action mentloned in subsection two of sectwn _
.. iwenty-seven of thls Act. : :

(4) Where a lessor serves on a lessee z notice objecting to-

give effect to a lessee's option on the ground of any specified

"~ breach of any specified condition of the iessee's option, an

application under this section by the lessee, or by any person

. deriving title through the lessee, for relief from the conseguences

of the breach shall not be maintainable against the lessor unless
made in proceedings instifuied within three monthg after service

" of the notice or within such extended perlod as for good cause
" and in the circumstances the Court considers just to allow. -

ey

(5} The making of an application under this section shall not

_ of itself be construed as an admission on the part of the appllcant
v of a breach of any condition of a lessee’s option. o

' (6) Where the Court grants relief from the consequences of

" any breach of any condition of a lessee's option, such option

... shall {subject to due compliance with any term or terms which
" “'may be imposed in granting such relief) be exercisadle as if no
‘such breach had occurred, provided that the relief so granted

. shall not extend to any breach or breaches other than that or

- those in respect of which relief has been granted.

L AT For't.he purpose 'of this section -

. (a) "breach" in relation to a condition includes an
omission to perform or te fulfil the condition;
(b) " "condition', in relation to a lessee's option, means .
aterm or condition {express or implied and whether
or not contained in the leasge} upon or subject to which -

(i) the lessee I cptmn is exercisable; or

{ii} a lessee or any persgon deriving title through a
lessee is, upon or afier exercise of the legsee's
option, entitled to a conveyance, transfer,-
renewal, extension or grant pursuant io the _
lessee's option; - but does not include a stipulation
{fixing the time for exercise of a lessee's option
or the time within which a lessee's option is to
be exercised where it is further stipulated that
time is to be of the essence of the contract;

(c) "Iessee's option' means - .
(i) an opiion of purchage, right of pre-emption or
other like right in respect of the whole or any

part of the reversion of the lessor in the whole or
any part of the demised premises; or

- (ii) any option or other like right for the renewal or
i extengion of a lease, or for a new lease, exercisadl
by the 1e_ssee, in respect of the whele or any part
. of the leased premises. '
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o - (8) ‘FThe provisions of this seétion shall apply to a lessee's
" option whether given before or after the commencement of this

“Act and shall have effeet notw1thstandmg any stlpulatmn to the -

, contrary

PART V - APPORTIONMENT AND DEEDS .

33_.._ Interpretation of terms. For the purposes of this Part - =
*_’Anﬁuities” include salaries and pensions.

| "Dividends" include (besides dividends strictly so-called). |

all payments made by the name of dividend, bonus, or otherwise
-gut of the revenue of any company incorporated under any statute,
- divisible between all, or any, of the members of such respective

companies, whether such payments shall be usually made or’

. declared at any fixed times or otherwise; and all such divisible

revenue shall, for the purposes of this Part, be deemed to have

" acerued by equal daily increment during, and within, the period

for or in regpect of which the payment of the samne revenue

~ghall be declared, or expressed to be made; but the said word -
o "dividend" does not include payments in the nature of a retur"1
or relmbursement of capital, : ‘

”Rents" include rent-service, rent- charge and rent seck,

'V.and all periodical payments or rendemngs 1n 11eu 01" or in the
L _nature of rent '

34, Re’nts,: &c., apportionable in respect of time. (1) AL~
‘rents, annuities, dividends, and other pericdical payments in -
_the nature of income {whether reserved or made payable under
an instrument in writing or otherwige) shall, like interest_bn .

money ient, be considered as accruing from day to day, and
shall be apportlonable in respect of time accordingly.

. {2) The apportioned part of any such rent, anmuty, dividend,

" or other payment shall be payable or recoverable in the case of

8 continuing-rent, annuity, or other such bayment, when-ihe

. - entire portion of which such apportioned part forms part becomes:

due and payable, and not before; and in the case of a rent
annuity or other such payment determined by re-entry, death,

or otherwise, when the next entire portion of the same would have
been payable if the same had not so determined, and not before.

(3) All perscns and their respective executors, administrators

and assigns, and also the executors, adminisirators, and assigns
. respectively of persons whose interesis determine with their own

deaths, shall have such or the same remedies, at law and in
equity, for recovering such apportioned parts as aforesaid

when payable (allowing proportionate parts of all just allowances)
as they respectively would have had for recovering such entire
portions as aforesaid if entitied thereto respectively:

Provided that where any person is liable to pay rent
reserved out of or charged on lands, that person and the said
lands shall not be resorted to for ary such apportioned part
forming part of an entire or continuing rent as aforesaid
specifically; but the entire or continuing rent, including such
apportioned part, shall be recovered and received by the person
who, if the rent had not been apportionable under this section
or otherwise, would have been entitled to such eniire or
continuing rent; and such apportioned part shall be recoverable

" from such lastmentioned person by the executors, admiqistrators,. i
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or other pariles entitled thereto under ‘chls sectlon by actlon or
suit. : '

(4) Nothing in this section shall render apportionable any
. annual sums payable under policies of assurance of any description,

_ - {5y This section shall not extend to any case in which it is
o expre ssly st1pu1ated that no apportlonment shall take place

(8 Thls sectlon extends to and includes deeds, wills, and
~ other instruments made before the cormmencement of this Act,

:" Eng. L.P.A, '35, Construction of expressions.used in deeds and other

© 71925, s.61. - instruments. Tn all deeds, contracts, wills, orders and

. "~ -other instruments executed, made or coming into operation after
- the commencement of this Ac’c unlegs the context otherw1 se
_.reqmres - - :

a)' "\onth" meéﬁs calendar month;

b) ”Person mcludes a corporation;

(
o . _
(c) The smgular 1nc1udes the plural and vice versa,
(

d) The masculme 1ncludes the: femlmne and vice versa.

Bng. L.P.A. 36 Exe::uticsn'of'deeas by individﬁals - (1) Whére an individu.al |
1925, .73, = . - executes a deed, he shall either sign or place his mark upon the
e o '_same and seallng alone sha]l not be deemed sufflclent

EEE {_2) ’I‘hls gsection applles only io deeds executed after the
o cdmmencrement of this Act. ' .

“Eng. L. P.A. ' 37. Execution of ingtruments by o on behalf of corporations.
1925, 8. 74,
L N.8.W. Conv,

(1) In favour of a purchaser a deed shall be deemed to have
SR, : been duly executed by a corporation aggregate if its seal be
-Act, 1919-1867, s . : : . \
-~ : affixed thereto in the presence of and atfested by its clerk,

5151A. B . .
R o secretary or other permanent officer or his deputy, and a member
‘7 .. -of the boardof directors, council or other governing hody of the
o corporatlon and where a seal purporting to be the seal of a
corporation hag been affixed to a deed, attested by persons
purporting to be persons holding such offices as aforesaid, the
deed shall be deemed to have been executed in accordance with
the requirements of this section, and to have taken effect
.accordmgly : '

b S : (2 The board of directors, council or other governing body

' . of a corporation aggregate may, by resolution or otherwise,
appoint an agent either generally or in any parficular case, to
execute on behalf of the corporation any agreement or other
instrument not under seal in relation to any matter within the
powers of the corporation. '

(3) Where a person is authorised under a power of attorney
or under any statutory or other power to convey any interest in
property in the name or on behalf of a corporation scle or
aggregate he may as attorney execute the conveyance by
gigning the name of the corporation in the presence of at Jeast

e . : one witness, and in the case of a deed by affixing his own seal,
: S " and such execution shall take effect and be valid in hke manner
' as if the corporation had executed the conveyance, ,
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' {4) Where a corporation aggregate is authorised under a
-~ power of attorney or under any statutory or other power to
' convey any interest in propérty in the name or on behalf of any
other person (including another cor poration), an officer
appointed for that purpose by the board of directors, council or
- other governing hody of the corporation by resolution or other-
wise, may execute the deed or other instrument in the name of
.such other person; and where an ingtrument appears to be
. executed by an officer so appointed, then in favour of a purchase?r

 the instrument shall be deemed to have been executed by an

- officer duly authomsed o S

(5) The foregomg provisions of this sectlon apply to o
-‘trangactions wherever effected, but only to deeds and instruments
executed after the commencement of this Act, except that, in the
" cage of powers or appomtrnents of an agent or officer, they apply
~ whether the power was conferred or the appointment was made '
“before or after the commencement of this Act or by this Act.

, - (8) Notwithstanding anything contained in this section, any:
,g_-_'mode:of execution or attestation authorised by law or by practice -
. or by the statute, charter, memorandum or articles, deed of -

gettlement or other instrument constituting the corporation or

ftegulating the affairs thereof, shall {in addition to the modes

" authorised by this section) be as effectual a8 1f this section had

| not been passed - : " s

: "(’7) Nothmg in this sectlon shall effect the operatlon of .

. . section one hundred and flfteen of ”The Real Property Acts, 1861
o 1o 1963” S - . _ :

LS Eng. L:P.A..? oo '3'8: Beneflt of covenants relating fo 1and (1} A covenant

'1,925_,_ s 78, relating to any land of the covenantee shall be deemed to.be made
N.S.W. Conv. - with the covenantee and his successors in title’ and the persons -
“Act, 1919 1967, derwmg title under him or them, and shall have effect as if such

- 8.70.. . - gUCCessors and other persons were expressed

SRR . v . . For the purposes of this subgection in conmexion with

' ' - covenants restrictive of the user of land ''successors in title"
shall be deemed to include the owners and occupiers for the time

" -being of the land of the covenantee intended to be benefited,

B - (2} This section applies to covenants made after the -
ST .. " commencement of this Act, but shall take effect subject, in the
e %I .. - .  case of land under the provisions of "The Real Property Acts,
N . 1861 to 1963" and to leases of such land, to the provisions of
e those Acts.

- Eng, L, P.A, 39. Burden of covenants. (1) A covenant relafing to any Lénd

. 1925, =,79. of a covenantor or capable of being bound by him, shall, unless
N.S. W, Conv., ' a contrary intention is expressed, be deemed to be made by the
Act, 1918-19 6'7 covenantor on behalf of himself, his successors in title and the
s. T0A., - persons deriving title under him or them, and, subject as

aforegaid, shall have effect as if such successors and other
persong were expressed.

This subsectionl extends to a co_ve:fiant to do some act
relating to the land, notwithstanding that the subject-matter may
not be in existence when the covenant is made. -
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2-{2)} For the purposes of this seciion in connection with
Soiecnveello i covenants restrictive of the user of land "successors in title"
e T e " ghall be deemed to include the owners and occupiers for the

o time being of such land. B : .

_ {3} This section applies only to covenants made after the
commencement of this Act, but shall take efféct subject, in the
case of land under the provisions of "'The Real Property Acts,
1861 to 1963", and to leases of such land, to the provisions of

ithose_ﬁcts.

*Eng. L. P.A. - 40,  BEffect of covenant with two or move jointly. {1} A
,,1 925, s.81. covenant, and a coniract under geal, and a bond or obligation'
_.N.8.W. Conv. " . under seal, made with two or more jointly, to pay money or to
" Act, 1918-1967,  make a conveyance, OT to do any other act, to them or for their

e 1. "o penefit, shall be deemed to include, and shall, by virtue of
c Co " © this Act, imply, an obligation to do the act to, or for the
- benefit of, the survivor or survivors of them, and to, . or for.
" the benefit of, any other person to whom the right to sue on the '
‘covenant, contract, bond, or obligation devolves, and where
made after the commencement of thig Act shall be construed .=
-as being also made with each of them. oL e A

.7 . {2} This section applies only if and ag far as a conti"ar;y' -
.-i-iht_ention is not expresgsed in the covenant, contract, bond, or . ..

-z obligation, and_has- effect subject to the covenant, coniract, .

" bond, or obligation, and to the provisions therein contained.

R (3) ‘This section applies to a covenant, comiract, bond, or
obligation made after the commencement of this Act, '

v

Eng. L.P.A, -41., Covenantg and agreements entered into by a person with
1925, .82, . himself and another or others. {1} Any covenant, whether
o N.5.W. Conv, express or implied, or agreement entered into by.a person
- Aect, 1919-188617, with himself and onte or more other perscns shall be construed
g 12, . and be capable of being enforced in like manner as if the

covenant or agreement had been entered into with the other
" person or persons alone. '

e L

B

(2). This section applies to covenanis or agreements .
entered into before or after the commencement of this Act, and
R _ - io covenants implied by statute in the case of a person who
S o conveys or is expressed to convey to himsgelf and one or more
sl - other persons, but without prejudice to any order of the Court
o made before such commencement. : ‘ :




R Notice of hreach of covenant
S Sec.2?. . i To
‘Notice to - -~ ..o , B
.. lessee to . R The lesgee of {here describe premises with
- remedy . reagonable certainty as for instance, "No. 800 George:
.~ breach, ' ;o Street, Brisbane.") ' : S i N
Sl e e " With reference to the lease of the abovementioned
T .. -premises, dated the day of S K
oMo 1. fromA.B. to C.D., andthe covenaht by the lessee
e _‘7'”,‘_ ~~therein contained {here state concisely the nature of the
. (italics) ~ " covenant or covenanis breach of which is complained of, as
) ' ' . Jor instance, 'to repair'’), and the breach by you of that
“covenant 1 hereby give you notice and require you to remedy '
o o " “that breach by " (here sei out the remedy as, for instance,’
s {italics) .~ by putting the said premises in repair by doing and executing -

- the repairs in and upon the said premises which are specified
- in- the Scheduie hereto annexed.' Add if compensation is
" Waimed.) And I further require you to pay to me the sum
cof T ., as compensatibn for the breach
already committed.. = S PEREAE B

- : ]-)_aterd':the_ - B ‘_.v__r'dray of 1 o , 19

v Lessor. -

_ ' NOTE: - The lessor will be entitled to re-enter or
forfeit the lease in the event of the lessee failing to comply
with this notice within a reasonable time - see seclion 27 of

o - o  the "] enges and Instrumenis Act 1970"
,. ' THE SECOND SCHEDULE
S R Year and S . Shdr_t'Title (if an,y.) _ Extent of Répeal
e Number ~ . or Subjeci-matter ' o o
1266 - 51 Henry III St. 4 - - The whole
1267 52 Henry III {Statute of Mariborough) '
c. 1 - The Distress Act, 1267 do
c. 2 - Distress " do
‘¢, 4 - Distress S do
R ~ ¢,15 - Distress S '_ 7 do
A B ¢. 21 - Replevin ‘ i . do
: ¢, 23 - Waste - ' ~ do
1275 3 Edward I, (Statuie of Westminster
the First) )
¢.16 - Distress o . do




B ~A%.

‘Year and o Short Title (if any) . ‘Extent of Repeal
: -~ Number * . or Subject-matier S -
o007 1285 ¢ 13 Edward I, St.1 (Statute of

Weasgtminsier the Second) R L
R AL T 0 e, 2 - Vexatious Replevins 7 'L The whole
sl S .. e,37 - Distress Act, 1285 o do -
1540 32 Henry VIII e e T

SEE “7¢.28 - Leases AR <
"¢, 34 - Grantees of Reversmns Act . S do

il 1540 0 32 Henmry VI -
=i . . - 7rec.37 - Recovery of arrears of rent

e e T 4 executors .. do

| ::_;17554 © -1 and 2 Phillip and Mary T
e T Tel12 - Distress Act, 1554 ST de
... 1665 . 17 CharlesIl ' S
5 B R c. "r' - Dlstresses and Avowmes for o .

1'8 and 19 Charles 1L . .
e, 11 - Cestui que Vie Act, 1666 . ".do Lo

g W:Llham and Mary, Sess. 1 _ S el
c..5 = Distress, for Rent Act 1689 do

'_4 and 5 Anne B I '7 o R T
.u;-_;ic 16 {or c. 3) Attormnents by' Tenants Coido s e
6 Anne L RS RN
e T2 - Cestul que Vle Act 170'7 S odo

.~ 8 Anne o s
¢, 18 (or c. 14) - Landloi‘d and - R
‘Tenant Act o . ... do

1730 4 George iI :
o7 e, 28 - Landiord and Tenant Ack; ,.1730  do

- o-

SRR _-..17_737 11 George II g o
P - . ¢.19 - Distress for Rent Act 1737 do

¢ T 1816 - 56 George lII o

T L © © 7 ¢.18 - Receiver of Crown Rents ~  do

-'-18_17 o 57 George III y
L . e 93 - Digtress (Costs) Act, 1817 -do

. L isso 1 George IV
b T .~ . -.c.8T - Recovery of possession by -
o landiords do

1827 o % and 8 George IV 7 '
"7 ¢,17 - Distress (Costs) Act, 1827 . do

71861 - 25 Vic. No, 14 ,
o The Real Property Acts, 1861 to 1963 © r Sectiong 81, G61A,
. 135,7136
1867 - .-~ 31 Viec,No. 16 _
A s The Distress Replevin and E1ectmen’£ Sections 32 to 39
Act of 1887 : (inclusive);
- sections 41 to 137
(inclugive)




S Year and - sShort Title (if any) . R - Extent of Repeal
~em "Number . 0 . or Subject-matier ' SR : <

1867 31 Vie.No. 17 R
T "+ . The Common Law Practice Acts . Sections 6, 7, 9, 10
1867 o 1964 S '

1867 .31 Vie. No.18 e : :
RINIR TN - The Equlty Act51867 to 1960 R 'Sectlons 63 to 68
R (mcluswe)

Cotfiger 31 Vie. No.36 . B
LT -~ The Mercantlle Acts, 1867 to 1896 - Section 1
- 1876 40 Vie. No. 6 R T
oot The Judicature Aet e e Section 5(3)
1896 . . "60 Vie. No. 6 - = L
B Ho The Sale of Goods Act of 1886
TU1800 9 Edw.VIL. No.12 | L T :
T The Metropohtan Water Supply and . Section 100 {3)
Sewerage Acts; 1909 to 1962 .ot RO

.'22 GeorgeV No. 28 Lo R L
" The Lessees' Relief Act51931 to 1932 . " The whole

Section 7 - .

" 125 George V, No. 33
_VThe Law of Disiress and Other Acts .
' : Amendment Act of 1934 '

1 George VI, No. 1 e -
" Local Government Act 1936 1968 " Section 21(9)

* District Court Rules, 1968 . Rules 169, 170, .
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.. .23, . Titles Office
24, 07 Treasury Departrent
225, .. Property Owners' Association
26, Real Estate Institute of Queensland
27. - Local Government Department _
' 28,  The City Solicitor, Brisbane City Council
29, . The Hon, Mr, Justice H.T. Gibbs, Sydney
. 30, . The Parliamentary Draftsman
81, U The Law Commission, London : :
32. ' The Law Reform Commission, New South Wales
- 33, . - The Laaw Reform Committee, Western Australia
. 34. The Law Reform Committee, South Australia.

- Commentg were received from the following: -

‘North Queensland Law Society
Public Curator

Titleg Office

Local Government Department.
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