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The Parliament of Queensland enacts—

Short title

Making Act 1996.

Dictionary

Act binds all persons

CHAPTER 1—PRELIMINARY MATTERS

1. This Act may be cited as the Ass

2. The dictionary in schedule 2.defines | ar words:issed in this Act.!

3. This Act binds sons, inclui State, and, so far as the

iament permits, the Commonwealth and the

In some Acts, definitions are contained in a dictionary that appears as the last
schedule and forms part of the Act—Acts Interpretation Act 1954, section 14(4).

Words defined elsewhere in the Act are generally signposted by entries in the
dictionary. However, if a section has a definition applying only to the section, or
a part of the section, it is generally not signposted by an entry in the dictionary
and is generally set out in the last subsection of the section.

Signpost definitions in the dictionary alert the reader to the terms defined
elsewhere in the Act and tell the reader where the definitions can be found. For
example, the definition ‘“health care principle see section 144." tells the
reader there is a definition of health care principle in the section.

10
11
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CHAPTER 2—EXPLANATION

PART 1—PHILOSOPHY AND PURPOSE

Acknowledgments
4. This Act acknowledges the followin

(a) an adult’s right to make decisions
inherent dignity;

(b) the right to make decisions includes the"
with which others may not

©

(i) the nature
(i) the comy

mental or intellectual impairment has a right to
appropriate support for decision making.

5. This Aét seeks to strike a balance between—

(a) the right of an adult with a mental or intellectual impairment to the
greatest possible degree of autonomy in decision making; and

(b) the adult’s right to adequate and appropriate support for decision
making.
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Way purpose achieved
6. This Act—

(@) provides that an adult is presumed to be capable of making a
decision unless there is evidence to rebut the presumption; and

(b)

(©)

(d) encourages involvement in decision m
the adult’s existing suppo rk; and

vocacy far adults with a mental or intellectual impairment.2

2 The commission’s recommendations make the Intellectually Disabled Citizens
Council and the Legal Friend established under the Intellectually Disabled
Citizens Act 1985 redundant and the commission recommends their abolition.

The commission also recommends that the powers of notification in the Mental
Health Act 1974, schedule 5 be abolished.

This Bill does not yet include the consequential amendments and transitional
provisions.

Woo N A N -
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PART 2—CONCEPTS

Types of capacity

7. This Act categorises capacity for a decision as follow

*  decision-making capacity

*  impaired decision-making capacity

Types of decision making

8. This Act deals with assisted decision making

ubstituted decision
making. -- ;

Assisted decision making

9.(1) Assisted decisio
make the adult’s own d:

ne assisting an adult to

(2) Depending on the type of decision to be made and other
circumstances,’ this may be done—

(@) on an informal basis by members of the adult’s existing support

3 Schedule 1, part 1 contains definitions about capacity.

4 This Act deals with formal assisted decision making.

5 See attachment for a reference table.

[ N I VI S}
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Types of substitute decision maker

network;s

(b) on a formal basis by—
(i) a substitute decision maker; or
(it) the tribunal; or

(iii) the prescribed entity for congénting to ibed psychiatric

health care.”

11.(1) This Act categorises substitute decision 1 rs as follows—

. chosen decision makers

Although“this Act deals primarily with formal substituted decision making, a
decision or proposed decision of an informal decision maker may be ratified
under section 243,

The commission considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric heaith
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decisions, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decision-making capacity should
be contained in mental health legislation.

[= N T - S B S
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. financial decisions

*  decisions about legal matters.s

PART 3—SCHEME TO FACH
MAKINgG

Overview

13.(1) This Act’s scheme to facilitate dec making includes
facilitating the following in appropri mstances

1]

* appointment by the
assistant”) to assist

appointed
adult®s own decisions

t to, a health care decision or special
n in an advance health care directive

ult with the required understanding to choose a

12 a family member or close friend (a “statutorily
ised health care decision maker”) to make a health care
ion for an adult

. ippointment by the tribunal of a substitute decision maker (an
“appointed decision maker”) for an adult

*  consent by the tribunal to special consent health care (other than

¢  Schedule 1, part 2 contains definitions about types of decisions.
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prescribed psychiatric health care?)

*  approval or ratification by the tribunal of a proposed decision, or
decision, of an informal decision maker.

Assistance to adult to make own decisio S

14. In appropriate circumstances, 10 the
“appointed assistant”) to assist an
decisions.

substitute decision maker (a r”’) for, and give

instructions about, a decisi

° The cominission considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric health
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decisions, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decision-making capacity should
be contained in mental health legislation.

1o See section 117 (Usual appointment).

't See chapter 4 (Enduring power of attorney).

WoN

Nown s
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health care decision is exercisable only while the adult has impaired
decision-making capacity for the decision.

Decision or choice by adult under advance health care dxrecuve—also
chosen decision makers

16.(1) By an advance health care dire ive, ' ay make, and

*  aspecial consent health care decisigit

and choose a substitute decision maker (a “chose on maker”) for a
hcalth care decision (if the dc i i

(2) A chosen decision maker
exercisable only while the adg

Ith care derCtlvc and an adult has impaired
city for the decision, this Act® allows any member of
such as a spouse, child or parent, or sometimes a

12 See chapter 5 (Advance health care directive).

13 See section 155 (Statutorily authorised health care decision maker’s power).

4 More detail is given in the definition of “family”—see schedule 2 (Dictionary).
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Substitute decision maker appointed by tribunal—appointed decision
makers

18. In appropriate circumstances,!s the tribunal may appoint a substitute
decision maker (an “appointed decision maker”) to make a decision of
the following types for an adult—

*  apersonal decision

. a health care decision

. a financial decision

*  adecision about a legal matter

but not a decision of the following typ

cision, other than a decision
tric health care, is not made by an advance
impaired decision-making capacity for

the decision, oniy ;

ting to prescribed psychiatric health care is not

(2) If a decision
ade by an advan

Ith care directive and the adult has impaired

15 See section 117 (Usual appointment).

s However, for a subsequent special consent decision, the tribunal may appoint a
substitute decision maker—see section 162 (Subsequent special consent
decision for adult).

W 0 N LA N
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decision-making capacity for the decision, only the prescribed entity!? may
make the decision. )

Inconsistency between decision document and order

20.(1) An adult’s decision document:s p
(other than an order about the document) t

(2) A tribunal order about making an ad
decision document of the adult about maki
inconsistency.19

CHAPTER 3—GENE

PART 1—WAY G

st be complied with by all
art 2 (the*“‘general principles”) must be complied

on considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric health
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decision, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decision-making capacity should
be contained in mental health legislation,

# “Decision document” means an enduring power of attorney or advance health
care directive—see schedule 2 (Dictionary).

1 Inconsistency between decision documents is dealt with in sections 54 and 96.

N
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with by a person or other entity who pcrforms a function20 or exercises a
power2t under this Act.

General application and promotion by commumty

22. The community is encouraged to a te the general

principles.

PART 2—LIST OF GENERA

Presumption of capacity to mak# deci

23. An adult is presumed to
decisions.

make the adult’s own

S nght to respect for his or her human worth and dignity as

an individuaFmust be recognised and taken into account.

Valued role as member of society

26.(1) An adult’s right to be a valued member of society must be

% “Function” includes duty—see Acts Interpretation Act 1954, section 36.

2 “Power” includes authority—see Acts Interpretation Act 1954, section 36.

N —
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recognised and taken into account.

(2) Accordingly, the importance of cncouragmg and supporting an adult
to perform social roles valued in society must be taken into account.

Participation in community life

27. The importance of encouraging an upportmg ; ult to live a life
in the general community, and to take p ‘ joyed by the
general community, must be taken into accounts.

Encouragement of self-reliance

e of preserving, to the greatest extent practicable,
e his or her own decisions must be taken into

must be given any necessary support, and access to
ation, to enable the adult to participate in decisions
affecting the adult’s life; and

(b) to the greatest extent practicable, for a decision for the adult, the
adult’s views and wishes are to be sought and taken into account;
and

(c) if, from the adult’s previous actions, it is reasonably practicable to
work out what the adult’s views and wishes would be—a person
or other entity in performing a function or exercising a power
under this Act must take into account what the person or other

w
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entity considers would be the adult’s views and wishes; and

(d) a person or other entity in performing a function or exercising a
power under this Act must do so in the way least restrictive of the
adult’s rights.

(4) However, a person or other entity in
exercising a power under this Act must
with the adult’s proper care and protection

(5) Views and wishes may be expressed
way, including, for example, by conduct.

30. The importance of mai “the ng supportive
relationships must be taken into

he:adult’s cultural and linguistic
s, (including any religious beliefs), must be

s means the importance of maintaining the adult’s
it Islander cultural and linguistic environment, and
boriginal tradition22 or Island custom2), must be

inal tradition” means the body of traditions, observances, customs and
beliefs of Aboriginal people generally or of a particular community or group of
Aboriginal people, and includes any such traditions, observances, customs and
beliefs relating to particular persous, areas, objects or relationships—see Acts
Interpretation Act 1954, section 36.

B “Island custom”, known in the Torres Strait as Ailan Kastom, means the body
of customs, traditions, observances and beliefs of Torres Strait Islanders
generally or of a particular community or group of Torres Strait Islanders, and
includes any such customs, traditions, observances and beliefs relating to
particular persons, areas, objects or relationships—see Acts Interpretation Act
1954, section 36.
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Appropriate to circumstances

32. Assistance given to an adult to make a decision and a decision made
for, or about, an adult should be appropriate to the adult’s characteristics and
needs.

Confidentiality

33. An adult’s right to confidentiality o
be recognised and taken into account.

sen decision maker power to make specified or all
anal decisions, health care decisions, financial decisions or
ons about legal matters for the adult; and

(c) Hmit the power given to a chosen decision maker; and

(d) state instructions for a chosen decision maker to apply when
making decisions; and

(e) for financial decisions or decisions about legal matters—state
when the power begins (for example, immediately, on a stated

% See section 36 (Capacity to make an enduring power of attorney).
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day or only if the adult becomes an adult with impaired
decision-making capacity). -

(3) In the enduring power of attorney, the adult may not give power to
make an excluded personal decision or special consent health care decision.

(4) This Act limits who may be chosenzs.as a di ;1sion: maker by an
enduring power of attorney and when?s the power of a Y is exercisable.

(5) An enduring power of attorney is n
an adult with impaired decision-making ca

Chapter layout
35.(1) Part 2 deals with making

attorney.

ATTORNEY

‘an enduring power of attorney

Gult may make an enduring power of attorney only if the adult
understands the following matters—

(a) the adult may, in the power of attorney, specify or limit the power

% See sections 37 (Eligibility to be chosen—personal or health care decision)
and 38 (Eligibility to be chosen—financial decision or decision about a legal
matter).

% See sections 45 (Exercising personal or health care decision making) and 46
(Exercising financial decision making or decision making about a legal matter).
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to be given to a chosen decision maker and instruct a chosen
decision maker about the exercise of the power;

(b) when the power begins;

(c) if the power for a specified decision or type of decision begins,
the chosen decision maker will mak : H control over,

(d

(e) time the adult is

iying the same

power;

(f) at any time the adult
power of attorn
use of the pow

y#an enduring power of attorney as a
ial decision or health care decision for an

ho is at least 18 years old and not a paid carer, or
health care provider, for the adult; or

Eligibility o be chosen—financial decision or decision about a legal
matter

38. A person may be chosen by an enduring power of attorney as a
chosen decision maker for a financial decision or decision about a legal
matter only if the person is—

(a) an individual who is at least 18 years old and not a paid carer, or
health care provider, for the adult; or
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(b) the public trustee; or
(c) atrustee company under the Trustee Companies Act 1968.

More than 1 decision maker may be chosen

39. By an enduring power of attorney,
the following—

(a) 1 chosen decision maker for a d
(b) different chosen decision makers

(c) a person to act as a chosen decision
decisions in a circumstanc

.
b

and several, chosen decision makers for a

1t’s enduring power of attorney must—
(a) bein the approved form;? and
(b) be signed—

(1) by the adult; or

(i) if the adult instructs—for the adult and in the adult’s
presence, by a person eligible to sign on the adult’s behalf:

7 Draft forms recommended by the commission are included in this report.
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and
(c) be signed and dated by a pcrs;)n eligible to be the adult’s witness.

(2) If the enduring power of attorney is signed by the adult, it must
include a certificate signed by the witness stating the adult—

(a) signed the enduring power of atto
(b) at the time, appeared to the wi

necessary to make the enduring p

(@) in the witness’s presence,:
the enduring power of agio

S to understand the
power of attorney.

e to give power to a chosen
ecision maker has signed the power of

ligible to sign an adult’s enduring power of attorney or
enduring power of attorney on an adult’s behalf if the
person—

(a) is at least 18 years old; and
(b) is not the witness for the power of attorney or part of the power

%  “Matters necessary to make an enduring power of attorney” means the
matters in section 36—see schedule 2 (Dictionary).

» To effectively give power to execute a deed, the power of attorney must itself be
in the form of a deed—see Steiglitz v Egginton (1815) Holt 141; 171 ER 193,
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of attorney; and

(c) 1is not, or will not by the power of attorney be, a chosen decision
maker of the adult.

Eligibility to witness
42. A person is eligible to witness an a
or part of an enduring power of attorney i
(a) 1isajustice,® commissioner for de

(b) is not the person signing the po

(©)

by an adult as a substitute decision maker by an
er of attorney who, without knowing of the

“incur any liability (either to the adult or anyone else)
alidity.

% “Justice” means justice of the peace—see Acts Interpretation Act 1954,
section 36.

3 “Lawyer” means a barrister, solicitor, barrister and solicitor or legal practitioner
of the High Court or the Supreme Court of a State (including the Australian
Capital Territory and the Northern Territory)—see Acts Interpretation Act 1954,
sections 33A and 36.

2 See section 63 (Declaration about validity).
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(@) a person chosen as a substitute decision maker by an invalid
enduring power of attorney who purports to use power that the

enduring power of attorney, if valid, would have given; and
(b) a person who does not know of the invalidity;

is, in favour of the second person, as vali
attorney were valid.

(3) In this section—

“know”, of an enduring power of attorn
reason to believe the power of attorney

(a) does not comply with this part; or

(b) is invalid for another reases:

o make a decision is exercisable under an adult’s
ey, it gives—

ision maker for the decision; or

re-1s more than 1 chosen decision maker for the
n—the chosen decision makers acting jointly or severally,
ag the power of attorney requires;

power to do, for the adult, anything in relation to the decision the adult could
lawfully do if the adult had decision-making capacity for the decision.

(2) However, the power given is subject to the limitations expressly
stated in the enduring power of attorney.
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(3) Functions and powers are also given to chosen decision makers by
this Act.» )

Exercising personal or health care decision making

45. Power to make a personal decision or
adult’s enduring power of attorney—

egéfsion under an

(a) begins when (if ever) the aduk
capacity for the decision; and

impaired ion-making

(b) can not begin before then; and

(c) continues to be exercisable unless
decision-making capacity foi:

matter

46.(1) This section
power to make a fina;

(a) power to

1aks the decision begins when the power of attorney is
made; and

inues to be exercisable indefinitely subject to the
ower of attorney.

tb) the power
rms of

attorney states the power is exercisable only while the
decision-making capacity for the decision—

(a)

gwer to make the decision begins whenever the adult has
impaired decision-making capacity for the decision; and

(b) the power continues to be exercisable unless the adult regains
decision-making capacity for the decision.

3 Chapter 8 states the functions and powers given to substitute decision makers. A
chosen decision maker must exercise power as required by the terms of the
enduring power of attorney under which the person is appointed—see section 172
(Act as required by terms of power).
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(4) If the power of attorney states a time when, or occasion on which, the
power to make the decision begins—

(a) power to make the decision begins at the earlier of—
(i) the stated time or occasion; and

(ii) any time the adult has impaired
the decision; and '

(b) the power continues to be exerc

() if the power begins under
subject to the terms of the power

~(ii) if the power begins under paragraph
regains decision-m

Tribunal help
47. The tribunal is able

give other ith thé power of attorney;% or

make an o

hanging or revoking the power of attorney.»

% See section 63 (Declaration about validity).

3 See section 64 (Declaration about commencement of power).

% See section 65 under which the tribunal may make an order, declaration or
recommendation, or give a direction or advice, about an issue involving the
power of attorney.

% See section 66 (Order changing or revoking power of attorney).
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PART 4—REVOKING AN ENDURING POWER OF
ATTORNEY

Division 1—Formal revocation

Formal revocation by adult

48.(1) An adult’s enduring power of at
adult revokes it under this section.

(2) The adult may revoke the enduring power o
understands the matters necessary f i
attorney giving the same power.3

(3) A revocation under this sec

e time, appeared to the witness to understand the matters
cessary to make an enduring power of attorney giving the same
power as the enduring power of attorney being revoked gave.

(5) If the revocation is signed by a person for the adult, it must include a
certificate signed by the witness stating—

(a) in the witness’s presence, the adult instructed the person to sign

% “Matters necessary to make an enduring power of attorney” means the
matters in section 36—see schedule 2 (Dictionary).
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the revocation for the adult; and
(b) the person signed it in the presence of the adult and witness: and

(c) at the time, the adult appeared to the witness to understand the
matters necessary to make an enduring power of attorney giving
the same power as the enduring power. of atierne being revoked
gave.

(6) If the adult revokes an enduring po
the adult must take reasonable steps to—

(a) advise all chosen decision make
attorney of the revocation; and

tarney (except provisions relevant
financial decision or decision about a legal

if the adult understands the matters

enduring power of attorney® giving the same
make a health ¢are decision.

(1) by the adult; or

(ii) if the adult revoking it instructs—for the adult and in the
adult’s presence, by a person eligible to sign on the adult’s
behalf; and

3 “Matters necessary to make an enduring power of attorney” means the
matters in section 36—see schedule 2 (Dictionary).
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(c) be signed and dated by a person eligible to be the adult’s witness.

(4) If the revocation is signed by the adult, it may include as evidence of
revocation a statement signed by the witness stating the adult—

(@ 31gned the revocation in the witness’s prescnce and

(5) If the revocation is signed by a persort
evidence of revocation a statement signed by, thie w

(a) in the witness’s presence, the adult inst
the revocation for the adult; and.

(b) the person signed it in
(©

at the time, the adult :

(7) If the adult
c adult must take |

s an end_ ng power of attorney under this section,
onable steps to advise all chosen decision makers
f of attorney of the revocation.

o sign on'adult’s behalf

18 eligible to sign an adult’s revocation of an enduring
ey if the person—

at least 18 years old; and
(b) is not the witness for the revocation; and

(c) was not a chosen decision maker of the adult under the power of
attorney.
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Eligibility to witness
51.(1) A person is eligible to witness an adult’s revocation of an
enduring power of attorney if the person—

(a) isajustice, commissioner for declarations or lawyer;# and

(b) is not the person signing the revoc

(c) was not a chosen decision mak
attorney; and

(d) is not a relation of the adult or
maker of the adult; and

(e) if the revocation revokes

a power t
decision—is not a health cag& pee

avider of the

(2) Subsection (1)(a) does not &
make a health care decision.

enduring power of attorney gives power to the
¢ adult’s spouse, the power of attorney is only
1o the extent it gives power to another person,

% “Justice” means justice of the peace—see Acts Interpretation Act 1954,
section 36.

4 “Lawyer” means a barrister, solicitor, barrister and solicitor or legal practitioner
of the High Court or the Supreme Court of a State (including the Australian
Capital Territory and the Northern Territory)—see Acts Interpretation Act 1954,
sections 33A and 36.
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Divorce

53. If an adult divorces after making an enduring power of attorney, the
power of attorney is revoked to the extent it gives power to the divorced
spouse.

Later decision document

54.(1) An adult’s enduring power of at
an inconsistency, by a later decision docum

Example—
If an adult gives—
(a)

power to make a decision

(»

register the enduring power of attorney has been
he Land Title Act 1994—deregister the registered
ttorney under that Act.

55.(1) When an adult who has made an enduring power of attorney dies,
the power of attorney is revoked.

(2) If a request to register the enduring power of attorney has been
lodged under the Land Title Act 1994, the adult’s personal representative

%2 “Decision document” means an enduring power of attorney or advance health
care directive—see schedule 2 (Dictionary).

Awl\);—l

18
19

20
21
22

23

24
25

26
27



s 56 45 s 58
Assisted and Substituted Decision Making

must take reasonable steps to deregister the registered power of attorney
under that Act. -

Division 3—Revocation by action of chosen decision maker

Withdrawal
56. If—

(@) an adult’s enduring power of at
maker power to make a decision

(b) the chosen decision maker withdraws as

the power of attorney is revoked; ; ives er to the chosen
decision maker for the decision ‘ -

et power to make a decision or type of decision; and

(b) the chosen decision maker has impaired decision-making capacity
for the decision or type of decision;

the power of attorney is revoked to the extent it gives power to the chosen
decision maker for the decision or type of decision.

% A chosen decision maker may withdraw with the tribunal’s leave
(section 194(1)) or by signed notice to the adult if the adult has decision-making
capacity for the decision or type of decision (section 194(3)).
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Bankruptcy or insolvency
59. If—

(@) an adult’s enduring power of attorney gives a chosen decision
maker power to make a financial decision or decision about a
legal matter or a type of financial decisiof: deeision about a
legal matter; and :

Example—

Under an enduring power of attorne
to make all financial decisions. X |
attorney is revoked to the extent it gi

If X was a joint and several decis

The same applies if
section 176.44

“maker is then able to make financial
able to make financial decisions under the

hosen decision maker under an enduring power of

“Power of attorney is revoked to the extent it gives power
>cision maker.4s

(2) If a’request to register the enduring power of attorney has been
lodged under the Land Title Act 1994, the chosen decision maker’s personal

#  Section 176 allows the remaining joint chosen decision maker to exercise a
power that another joint decision maker is unable to exercise.

4 If the deceased was a joint chosen decision maker, section 176 allows the
remaining joint chosen decision maker or makers to exercise the power.
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representative may take reasonable steps to deregister the registered power
of attorney under that Act. )

Division 4—Tribunal action

Tribunal action

61. The tribunal is able to change
attorney.4

Division 5—Other

Protection if unaware of revoca

62.(1) This section appli

(a) an adult’s en orney gives power to a chosen

o, without knowing of the revocation,
cur any liability (either to the adult or

decision maker who purports to use the power;
is, in favour of the person, as valid as if the power had not been revoked.
(4) In this section—

“revoke”, of a power of a chosen decision maker under an adult’s enduring
power of attorney, includes change by the tribunal of the power by—

(a) declaring the power of attorney invalid; or

(b) changing the power of attorney’s terms; or

4 See section 66 (Order changing or revoking power of attorney).
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“knowing”, of a revocation of a power, i

(c) revoking the power of attorney; or

(d) removing a chosen decision maker under the power of attorney;
or

(e) removing a power from a chosen decision maker under the
power of attorney. -

and

(b) having reason to believe the revocatt

PART 5—TRIBUNAL

ver of attorney is invalid for another reason, for example,
ult was induced to make the power of attorney by
dishonesty or undue influence.

47

For example, an adult’s enduring power of attorney is revoked if the adult dies
(section 55) or, to the extent a chosen decision maker was given power, if the
chosen decision maker becomes a health care provider for the adult (section 57).

See section 36 (Capacity to make an enduring power of attorney) and section 40
(Formal requirements). Protection is given in section 43 to those unaware of the
invalidity.
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(3) If the tribunal declares an adult’s enduring power of attorney invalid,
the tribunal may, at the same time, appoint 1 or more substitute decision
makers for the adult.

Declaration about commencement of powelr

(a) a power under an adult’s endu
or

(b) the adult has impaired decision-
decision or for all decisions.

king power of attorney

gy, by order—

chwsen decision maker under an adult’s enduring power
gy and appoint an appointed decision maker to replace the
chosen decision maker: or

ve a power from a chosen decision maker and give the
removed power to another chosen decision maker or to an
appointed decision maker; or

(b)

(c) change the terms of the power of attorney; or
(d) revoke all or part of the power of attorney.

(2) The tribunal may only make an order under subsection (D)
or (1)(b) if the tribunal considers the chosen decision maker is no longer
suitable or competent to act as empowered (whether generally or in relation
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to a specific power).

(3) A chosen decision maker is no l;mger suitable or competent if, for
example—

(@) a relevant interest of the adult has not been, or is not being,
adequately protected; or :

(b) the chosen decision maker hasine
maker’s duties, or abused the
(whether generally or in relation te

(c) the chosen decision maker has oth

(4) The tribunal may only make an order
or (1)(d) if the tribunal considers—

(a) a relevant interest of t
adequately protected; or

(b) circumstances (4
decision, adv,

he“tribunal changes or revokes an adult’s enduring power of
attorney, the registrar must take reasonable steps to—

(a) advise the adult and all chosen decision makers under the
enduring power of attorney of the change or revocation; and

(b) if a request to register the enduring power of attorney has been
lodged under the Land Title Act 1 994—register the change, or
deregister the registered power of attorney, under that Act.

O 0 XN LNp W

— bl ok
W N

—_
N

—
[= 7Y

17

18
19

20
21

22

23
24

25
26

27
28
29



s 69 51 s71
Assisted and Substituted Decision Making

Tribunal action on own initiative or if application

69. The tribunal may do a thing under this part on its own initiative or on
the application of a person allowed to apply.

Applicant in proceeding

70. Each of the following persons ma
something under this part about an adult’

(a) the adult;
(b) amember of the adult’s family;

(c) achosen decision maker under the power of a6

(d) for an application alsg:
adult—the adult guardian;

(e)

financial decision, or decision
the adult—the public trustee;

ing persons may participate in a proceeding about
ower of attorney—

(c) achosen decision maker under the power of attorney;

(d) for a proceeding also involving a personal decision, or health care
decision, of the adult—the adult guardian;

(e) for a proceeding also involving a financial decision, or decision
about a legal matter, of the adult—the public trustee;
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(f) aperson joined as a party to the proceeding;
(g) another interested person. -

Registration for land dealings

72. An enduring power of attorney givin
in general terms, to deal with land may be reg
under the Land Title Act 1994.4 :

Offence to dishonestly induce tl
attorney :

73. A person must

an enduring power of attorney is made by an adult in another
te; and,

(b)*

r of attorney complies with the requirements in the other
relation to an enduring power of attorney;

then, to the‘extent the powers given by the enduring power of attorney could
validly have been given in Queensland, the enduring power of attorney
must be treated as if it had been made in Queensland and complied with the
requirements in this chapter.

4 See that Act, sections 132D and 135 as inserted by this Act.
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Protection if unaware of noncompliance of interstate enduring power
of attorney -

75.(1) This section applies if—

(2) an adult’s enduring power of attorney is made in another State;
and

(b) the power of attorney gives po cision maker;

and

(c) the power of attorney does not ly with the ‘¢

requirements in relation to an endu

(2) The chosen decision maker who, wi !
noncompliance, purports to use the pawe.

valid as if the power of attorney complied
gents in relation to an enduring power of

ower of attorney’s noncompliance, includes have
> the power of attorney does not comply with the other
ts in relation to an enduring power of attorney.
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CHAPTER 5—ADVANCE HEALTH CARE
DIRECTIVE

PART 1—INTRODUCTIQN

Overview

(2) An advance health care directive may'inclﬁ ,
decisions and special consent health car isi
health care.

(3) It may also—
(@)

include inform alth care decision or

0 make future health care
t if the decisions included in the directive are

ler an advance health care directive may
healthcare decision for the adult.

an advance health care directive may operate. 5!

alth care directive is not revoked by the adult
beco vith impaired decision-making capacity for a decision.

Chapter la
77.(1) Part 2 deals with making an advance health care directive.
(2) Part 3 deals with using an advance health care directive.

(3) Part 4 deals with revoking an advance health care directive.

% See section 79 (Capacity to make an advance health care directive).

5t See section 86 (Operation of directive).
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(4) Part 5 deals with tribunal proceedings about advance health care
directives. )

(8) Part 6 contains other provisions.

Common law not affected

78. This Act does not affect commo faw recog
about health care given by an adult that ot given
care directive made under this Act.

af instructions

care directive, to the extent
chosen decision maker, only if the adult

'health care decision or special consent
e nature and the likely effects of the
decision;

a decision
impaired decision-making capacity for the decision;

()

may revoke a decision in the directive at any time the
as decision-making capacity for the decision;

(d) any time the adult is not capable of revoking a decision in the
directive, the adult is unable to effectively oversee the

implementation of the directive.

(2) An adult may make an advance health care directive, to the extent it
gives power to a chosen decision maker, only if the adult understands the
following matters—

(@) the adult may, in the directive, specify or limit the power to be
given to a chosen decision maker and instruct a chosen decision
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maker about the exercise of the power;

(b) the power to make a decision operates only while the adult has
impaired decision-making capacity for the decision;

(c) if the power for a specified decision or type of decision begins,
the chosen decision maker will make,.and :

type unless limitations or instrucfions are incl

(d) the adult may revoke the directi
of making an advance health c
power;

th care directive as a
n for an adult only if the

80. A person may
chosen decision mak

perso

dult; or

ce health care directive, an adult may choose 1 or
g—.
sen decision maker for a decision or all decisions;

more of
(@)
(b) different chosen decision makers for different decisions;

(c) aperson to act as a chosen decision maker for a decision or all
decisions in a circumstance stated in the directive;

(d) alternative chosen decision makers for a decision or all decisions
SO power is given to a particular chosen decision maker onlyina
circumstance stated in the directive;

(¢) successive chosen decision makers for a decision or all decisions
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S0 power is given to a particular chosen decision maker only
when power given to another chosen decision maker ends;

() joint or several, or joint and several, chosen decision makers for a
decision or all decisions;

(&) 2 or more joint chosen decision
decisions (being a number less
decision makers for the decisio

(2) In this section—

“decision’” means a health care decision.

Formal requirements

(a) be written; and
(b) be signed—

(b) at the time, appeared to the witness to understand the matters
necessary to make the advance health care directive.

(4) If the directive is signed by a person for the adult, it must include a
certificate signed by the witness stating—

(@) in the witness’s presence, the adult instructed the person to sign
the advance health care directive on the adult’s behalf; and

(b) the person signed it in the presence of the adult and witness; and
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(c) at the time, the adult appeared to the witness to understand the
matters necessary to make the advance health care directive.

(8) If the directive chooses 1 or more decision makers to make future
health care decisions, it is only effective to give power to a chosen decision
maker if the chosen decision maker has signed the directive knowledging
the power has been given. S

Eligibility to sign on adult’s behalf

83. A person is eligible to sign an adult’s ag
an adult’s behalf if the person—

(@) is at least 18 years old; and

(b) is not the witness for the:directiv

(c) is not, or will not by th : en“decision maker of
the adult.

mmissigter for declarations or lawyer;s? and

signing the directive on the adult’s behalf; and

ot by the directive be, a chosen decision maker of

; ation of the adult or a relation of a chosen decision
"of the adult; and

(e) is'not a health care provider of the adult,

2 “Justice” means justice of the peace—see Acts Interpretation Act 1954,
section 36.

2 “Lawyer” means a barrister, solicitor, barrister and solicitor or legal practitioner
of the High Court or the Supreme Court of a State (including the Australian
Capital Territory and the Northern Territory)—see Acts Interpretation Act 1954,
sections 33A and 36.
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Protection if unaware of invalidity

85.(1) A health care provider who, w}thout knowing of an adult’s health
care directive’s invalidity, acts in reliance on the directive does not incur any
liability (either to the adult or anyone else) because of the invalidity.

(2) A person chosen by an adult as a substitute décisiorr maker by an
invalid advance health care directive ) owing of the
invalidity,% purports to use power that t
given, does not incur any liability (either t 1 5¢) because
of the invalidity.

Q) f—

3 See section 105 (Declaration about validity).
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PART 3—USING AN ADVANCE HEALTH CARE
DIRECTIVE

Operation of directive

86. An adult’s advance health care dire
or special consent health care decision—

(a) begins to operate when (if
decision-making capacity for the d

(b) can not begin to operate before the:

(¢) continues to operate unless the adult r i
capacity for the decision

Effect of decision in directive

vance health care directive gives power to make a
5, then, while the power is exercisable, it gives—

if-'there is more than 1| chosen decision maker for the
decision—the chosen decision makers acting jointly or severally,
as the directive requires;

power to do, for the adult, anything in relation to the decision the adult could
lawfully do if the adult had decision-making capacity for the decision.ss

55 This does not give a chosen decision maker power to make a special consent
health care decision—see schedule 1 (Types of capacity and decision),
section 8 (Health care decision).
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(2) However, the power given is subject to the limitations expressly
stated in the advance health care directive.

(3) Functions and powers are also given to chosen decision makers by
this Act.ss

Exercising health care decision making :

89. If an adult’s advance health care
health care decision, the power—

(a) begins when (if ever) the adult h:
capacity for the decision; and

(b) can not begin before then;

(c) continues to be ex#rcisabl]

Tribunal help

ration ‘about whether the adult has impaired
g capacity or the power to make a decision has

6 Chapter 8 states the functions and powers given to substitute decision makers. A
chosen decision maker must exercise power as required by the terms of the
advance health care directive under which the person is appointed—see
section 172 (Act as required by terms of power).

57 See section 105 (Declaration about validity).

8 See section 106 (Declaration about impaired decision-making capacity etc.).
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(c) give other help with the directive;s or
(d) make an order changing or revoking the directive.so

PART 4—REVOKING AN AD
DIRECTI¥E

Division I—Formal r, j

Formal revocation by adult

91.(1) An adult’s advance health care
the adult revokes it under thi t

ed to the extent

er, only if the adult understands the
health care directive giving the same

(:ii). if the adult revoking it instructs—for the adult and in the
adult’s presence, by a person eligible to sign on the adult’s
behalf; and

% See section 107 under which the tribunal may make an order, declaration or
recommendation, or give a direction or advice, about an issue involving the
directive.

% See section 108 (Order changing or revoking directive).
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(c) be signed and dated by a person eligible to be the adult’s witness.

(5) If the revocation is signed by the adult, it must include a certificate
signed by the witness stating the adult—

(a) signed the revocation in the witness’s résence; and
p o

(b) atthe time, appeared to the witness:

(1) have decision-making cap.
and

(i) if the directive being revok gave power ‘i
decision—understand the pecessary to
©.same power as the

(6) If the revocation is signed
certificate signed by the witness s

understand the matters necessary to make an
e health care directive giving the same power as the
Ctive being revoked gave.

vication of an advance health care directive may be in the
approved férm.

(8) If the adult revokes a directive under this section, the adult must take
reasonable steps to advise any chosen decision maker under the directive of
the revocation.

Eligibility to sign on adult’s behalf
92. A person is eligible to sign an adult’s revocation of an advance health

W oo N i bW -
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care directive if the person—
(a) is at least 18 years old; and
(b) is not the witness for the revocation; and

(c) was not a chosen decision maker of the adult under the directive.

Eligibility to witness
93. A person is eligible to witness an a
health care directive if the person—
(a)

(b) was not a chosen decisio

(c) is not a relation of the adult o3
maker of the adul::

(d) is not a health:

airies after making the directive, it is revoked to the
et to a chosen decision maker.

(3) However, if the directive gives power to the person who becomes the
adult’s spapse, the directive is only revoked to the extent it gives power to
another person.

(4) The application of this section may be changed by a contrary intention
in the directive.

Divorce

95.(1) This section applies only if an adult’s advance health care directive
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gives power to 1 or more chosen decision makers,

(2) If the adult divorces after makin;g the directive, it is revoked to the

extent it gives power to the divorced spouse.

Later decision document
of an inconsistency, by a later decision docus

reasonable steps to advise any chosen decisi
the revocation.

Death

revoked to #

96.(1) The adult’s advance health care

(2) If the adult revokes a directive under thy

97. When the adult dies, “ctive is revoked.

)sen decision maker

A type of decision, the advance health care directive is
Xtent it gives power to the chosen decision maker for the

decision or type of decision.

6l

“Decision document” means an enduring power of attorney or advance health
care directive—see schedule 2 (Dictionary).

62

A chosen decision maker may withdraw with the tribunal’s leave
(section 194(1)) or by signed notice to the adult if the adult has decision-making
capacity for the decision or type of decision (section 194(3)).
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Paid carer or health care provider

100. If a chosen decision maker becomes a paid carer, or health care
provider, for the adult, the advance health care directive is revoked to the
extent it gives power to the chosen decision maker.

Impaired decision-making capacity

101. If a chosen decision maker has im
for the decision or a type of decision, the 2
revoked to the extent it gives power to the c}
decision or type of decision.

capacity
eCtive i

Division 5—Other

Protectionif unaware of revocation

104.(1) A health care provider is not affected by a revocation of an
advance health care directive to the extent the health care provider does not
know, or have reason to believe, the advance health care directive has been
revoked.

(2) Subsections (3) and (4) apply if—

¢ See section 108 (Order changing or revoking directive).
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(a) an adult’s advance health care directive gives power to a chosen
decision maker; and -

(b) the power is revoked.

(3) The chosen decision maker who, without knowing of the revocation,
purports to use the power does not incur any liability feithegito the adult or
anyone else) because of the revocation.

@ Ifi—

(a) the chosen decision maker purpor

(b) without knowing of the revocati
the purported use of power;

the person does not incur any liabili
because of the revocation.

(5) In this section—

“revoke”, for an adult’s adv

removing

removing
directive

f the happening of an events* that revokes the power; and

(b) have reason to believe the revocation has happened.

¢ For example, an adult’s advance health care directive is revoked if the adult
dies (section 97) or, to the extent a chosen decision maker was given power, if
the chosen decision maker becomes a health care provider for the adult
(section 100).
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PART 5—TRIBUNAL PROCEEDINGS ABOUT
ADVANCE HEALTH CARE DIRECTIVES

Declaration about validity

105.(1) The tribunal may decide the vahd1
care directive.

(2) The tribunal may declare an adu
invalid if the tribunal is satisfied—

(a) the adult did not understand the ‘#iatte
directive; or

(b) the directive does not ¢
Act; or

(c) the directive is in
was induced t
influence.ss

ho made the advance health care directive has

on-making capacity for a particular health care
| ial consent health care decision or for all decisions

Other tribunal help with directive

107. The tribunal may make an order, declaration or recommendation, or
give a direction or advice, about—

65 See section 79 (Capacity to make an advance health care directive) and
section 82 (Formal requirements). Protection is given in section 85 to those
unaware of the invalidity.
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(a) a decision, information or something else included in an adult’s
advance health care directive: or

(b) the interpretation of the directive’s terms; or

(c) if the directive gives power to make a decision—the exercise of
the power; or ;

(d) another issue involving the direc

Order changing or revoking directive
108.(1) The tribunal may, by order—
(a) change the terms of an adult’s advance he
(b) revoke all or part of the difecti

()
@)

considers circumstances (including advances in
anged to the extent that the terms of the directive

3T ay only make an order under subsection (1)(c) if the
tribunal the chosen decision maker is no longer suitable or
Competent Lo act as empowered (whether generally or in relation to a
specific power).

(4) A chosen decision maker is no longer suitable or competent if, for
example—

(a) a relevant interest of the adult has not been, or is not being,
adequately protected; or

(b) the chosen decision maker has neglected the chosen decision
maker’s duties or abused the chosen decision maker’s power
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(whether generally or in relation to a specific power); or

(c) the chosen decision maker has otherwise contravened this Act.

Effect of tribunal change or revocation

109.(1) An advance health care directive i
an order changing its terms.

(2) An advance health care directive is r
makes an order revoking it.

Tribunal to advise of change etc.

110. If the tribunal changes or
directive, the registrar must take
chosen decision makers under

is part on its own initiative or

ing persons may apply to the tribunal for it to do
about an adult’s advance health care directive—

(d) the adult guardian;
(e) ahealth care provider of the adult;
() astatutorily authorised health care decision maker;

(g) another interested person.
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Participants in proceeding

113. Each of the following persons m;1y participate in a proceeding about
an adult’s advance health care directive—

(@)
(b)
(©)
(d
(e)
(H

the adult;
the applicant;

a chosen decision maker under :

the adult guardian;
a person joined as a party to the pr_:

another interested person.

rovider is not affected by an adult’s advance health
xtent the health care provider does not know the adult
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CHAPTER 6—APPOINTMENTS BY TRIBUNAL

PART 1—EXPLANATION

Chapter layout
116.(1) This chapter allows the tribunal

(a) an appointed assistant to assist
decisions; or

(3) Part 3 states who may be ap
(4) Part 4 deals with changing

satisfied—
(a) the adult—
(i) needs to make the decision; or

(i1) is likely to make the decision and the decision involves, oris
likely to involve, substantial risk to the adult’s health,
welfare or property; and

(b) for the appointment of an appointed assistant—the adult would
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have decision-making capacity for the decision with the assistance
of an appointed assistant; and

(c) for the appointment of an appointed decision maker—the adult
has impaired decision-making capacity for the decision; and

(d) there is an appropriate person avail;

(e) without an appointment—
(1) the adult’s needs will not be.
(ii) the adult’s interests will not be

(2) The appointment may be on terms ®onsi
tribunal.

(3) The tribunal may make the
application of the adult or anyone élse.

Advance appointme

radvance appointment of an
maker for a decision for an
ears but not 18 years if the tribunal is

to make the decision and the decision involves, or is
likgly to involve, substantial risk to the individual’s health,
‘welfare or property; and

(b) fgr the appointment of an appointed assistant—there is a
reasonable likelihood, when the individual turns 18, the individual
will have decision-making capacity for the decision only with the
assistance of an appointed assistant; and

(c) for the appointment of an appointed decision maker—there is a
reasonable likelihood, when the individual turns 18, the individual
will have impaired decision-making capacity for the decision; and

(d) there is an appropriate person available for appointment; and
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(e) there is a reasonable hkehhood without an appointment, when the
individual turns 18—

(1) the individual’s needs would not be adequately met; or

(i) the individual’s interests would not be adequately protected.

(2) The appointment begins when the indi

(3) The appointment ends when the 3
tribunal orders the appointment to be for a

(4) The tribunal may order the appomtme
tribunal considers— :

n to act as appointee for a decision or all decisions in a
d circumstance;

(d) alternative appointees for a decision or all decisions so power is
given to a particular appointee only in stated circumstances;

(e) successive appointees for a decision or all decisions SO power is
given to a particular appointee only when power given to a
previous appointee ends;

() joint or several, or joint and several, appointees for a decision or
all decisions;
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(8) 2 or more joint appointees for a decision or all decisions (being a
number less than the total number of appointees for the decision
or all decisions).

Eligibility—personal, excluded personal, he
health care decision :

120.(1) Subsection (2) states the re
for appointment by the tribunal as

(a) an appointed assistant
types— :

(¥

(1) an individual who is at least 18 years and not a paid carer, or
health care provider, for the adult; or

(ii) the adult guardian; and

(b) considered by the tribunal as appropriate for appointment having
regard to the appropriateness considerations.¢

% See section 122 (Appropriateness considerations).
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(3) No-one may be appointed as an appointed decision maker for an
excluded personal decision or special consent health care decision.s7

Eligibility—financial or decision about a legal matter

1 to be eligible
or appointed

121.(1) Subsection (2) states the requirem,
for appointment by the tribunal as an a
decision maker, for an adult for a decisio

(a) afinancial decision;

(b) adecision about a legal matter.

(2) The person must be—

(a) one of the following—

an individual who ars al a paid carer, or

nal as appropriate for appointment having
considerations.ss

hether a person is appropriate for appointment for
ibinal must consider the following matters
iateness:considerations”)—

ral principles and whether the person is likely to comply

em;

(b) if the appointment is for a health care decision—the health care
principle and whether the person is likely to comply with it;

¢ The tribunal may make a special consent health care decision (other than a
decision consenting to psychiatric health care prescribed by regulation)—see
chapter 7 (Health care decisions and special consent health care decisions),
part 4 (Tribunal’s power).

%8 See section 122 (Appropriateness considerations).
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(c) whether the adult’s and person’s interests are likely to conflict;
(d) whether the adult and person are compatible;

(e) if more than 1 person is to be appointed—whether the persons are
compatible;

le to the adult:

functions and

(3) Also, the fact a person may be a beneficiary’
the adult’s death does not, of itself, mié
are likely to conflict.

(4) In considering the p ipetence, the tribunal

“criminal conviction of the
commission of the offence

s of any refusal of, or removal from,
eensland or elsewhere) as—

sisting someone else to make decisions; or

aking decisions for someone else;

osed appointment is for a financial decision or a
bout a legal matter and the person is an individual—

€ nature and circumstances of a current creditor’s or

debtor’s petition presented against the person under the

Bankruptcy Act 1966 (Cwlth) or a similar law of a foreign
jurisdiction; and

(ii) the nature and circumstances of the person being a bankrupt
under the Bankruptcy Act 1966 (Cwilth) or a similar law of a
foreign jurisdiction; and

(i1) the nature and circumstances of a proposed, current or
previous arrangement with the person’s creditors entered

VX N L DWW N -
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(iv)

(5) In this section—

“external administration” includes liquida
or charge, receivership or compromisé
under the Corporations Law, the
of an Australian or foreign juri

d)

into under the Bankruptcy Act 1966 (Cwith), part 10 or a
similar law of a foreign jurisdiction: and

the nature and circumstances of a proposed, current or
previous external administration of a corporation,
partnership or other entity of which the person is or was a
director, secretary or partn i

person is or was involved.

Parmershiﬁ

ther in Queensland or elsewhere) refused, or
appointment as—

person making a decision for someone else.

(e) if;the proposed appointment is for a financial decision or a
decision about a legal matter—

®

(i)

is the debtor in a current creditor’s or debtor’s petition
presented under the Bankruptcy Act 1966 (Cwilth) or a
similar law of a foreign jurisdiction; or

has ever been bankrupt under the Bankruptcy Act 1966

69

Section 319 applies to the advice.
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(Cwlth) or a similar law of a foreign jurisdiction; or

(iii) is proposing to make, or has ever made, an arrangement
with his or her creditors under the Bankruptcy Act 1966
(Cwlth), part 10 or a similar law of a foreign jurisdiction; or

(iv) is or was a director, secre

other entity that is propo
external administration.

(2) In this section—

“external administration” includes liquidation,*
or charge, receivership or compromise en
under the Corporations Law
of an Australian or foreign j

‘about the suitability and
xercise powers under an
vho has agreed to proposed appointment.

' who has agreed to proposed appointment is a
4 director, secretary or other principal officer of the
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PART 4—CHANGING OR REVOKING AN
APPOINTMENT ORDER

sion mak . for an adult
the adult, the ap

} appointment must happen not more than
tment i5"made unless the tribunal abridges or

] ‘extend the first review period to a maximum of
‘only if the tribunal considers—

(b) the'need for the tribunal to review the appointment is very limited.

Subsequent automatic review

128. A review of an appointment (other than the first review) must
happen no more than 3 years after the most recent review.
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Other review

129. The tribunal may review an appointment at any time on its own
initiative or on the application of an interested person.

Review process

must revoke its order making the appointment t
make an appointment if a new application for
made.

(3) If the tribunal is satisfie
appointment to continue, it may ei

(a) continue its ord

(b) change its

ribunal may make an order removing an appointee
al considers the appointee is no longer suitable or
appointed.

(5) An appointee is no longer suitable or competent if, for example—

(a) a relevant interest of the adult has not been, or is not being,
adequately protected; or

(b) the appointee has neglected the appointee’s duties or abused the

70 See section 126 (Periodic automatic review).
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appointee’s powers; or
(¢) the appointee has otherwise contravened this Act.

Tribunal to advise of change etc.
131.(1) This section applies if the tri : revokes the

(b) if a request to register the order has been
Title Act 1994—register thé
that Act.

INAL PROCEEDINGS ABOUT
STANTS OR APPOINTED

Other trib) al help after appointment order

133. The tribunal may make an order, declaration or recommendation, or
give a direction or advice, about—

(a) the interpretation of the order’s terms; or

' Applications for appointment are dealt with in section 117 and section 118,
Applications for review of an appointment are dealt with in section 129 and
section 130.

OOV 00 N KA W

T ey

12
13
14

15

16
17
18

19

20
21

22



s 134 83 s 136
Assisted and Substituted Decision Making

(b) the exercise of a power under an order appointing an appointed
assistant or appointed decisior maker; or

(c) another matter involving the directive.

134. The tribunal may do a thing under thi own initiative

or on the application of a person allowed t

Applicant in proceeding

135. Each of the following persons may apply t
a thing under this chapter about a pri
adult— :

(a) the aduit;
(b)

iibunal for it to do
pintment for an

a member of th

in proceeding

136. Each of the following persons may participate in a proceeding about
a proposed or current appointment for an adult—

(a) the adult;
(b) the applicant;
(c) an appointee proposed by the applicant;
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(d) the members of the adult’s family;
(¢) a primary carer of the adult (other than a family member);

() a current appointed assistant or substitute decision maker for the
adult;

(g) for a proceeding also involving
decision or special consent hé
guardian;

(h) for a proceeding also involving
about a legal matter—the public

(i) an interested person;

() another person the tribui
proceeding.

r giving'an appointed decision maker power,
eneral terms, to deal with land may be registered,
e Land Title Act 1994.m2

al order gives a person power to do a thing, the person is
execute a deed to do the thing.

Protection if unaware substitute decision maker already chosen
139.(1) This section applies if—

72 See that Act, sections 133 and 135A as inserted by this Act.
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(a) an adult’s decision document”s gives a power to a chosen decision
maker; and -

(b) after the decision document is made but without reference to it,
the tribunal gives the power to an appointed decision maker.7

(2) The appointed decision maker who, without
given to a chosen decision maker, purports:t6-use the p
any liability (either to the adult or anyone ¢lse) because:
been given to the chosen decision maker.

owing the power is
does not incur
.power having

(3) A transaction between—

(a) the appointed decision maker who bu - and

en to a chosen

chosen decision maker.
(4) In this section—

GERTs “maker, includes have reason
en to the chosen decision maker.

e directive is made, but without reference to it, the tribunal
v€s power to make a decision about the issue to an appointed
decision maker.

(2) The appointed decision maker who, without knowing a decision

7 “Decision document” means an enduring power of attorney or advance health
care directive—see schedule 2 (Dictionary).

™ Section 20(1) provides that an adult’s decision document prevails over a later
tribunal order (other than an order about the document) to the extent of an
inconsistency.
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about the issue is included in an advance health care directive, purports to
use the power does not incur any liability (either to the adult or anyone else)
because of the decision being included in the directive.

(3) If—

(a) the appointed decision maker purp
an issue; and

yower to decide

(b) without knowing a decision
advance health care directive,
purported use of power;

the person does not incur any liability (either 1
because of the decision being included in the directiv

(4) In this section—

“know”, a decision about an is

appointed decision maker who purports to use the power; and
(b) a person who does not know of the change;
is, in favour of the person, as valid as if the power had not been changed.
(4) In this section—
“change”, of a power given to an appointed decision maker, includes—

(a) change the terms of the appointment; or

Voo AN A W

16
17
18
19

20
21
22

23
24
25
26
27
28
29



s 142 87 s 143
Assisted and Substituted Decision Making

(b) remove power from an appointed decision maker: or
(c) revoke the order making the appointment; or
(d) end an appointment.

“know”, of a change of a power, includes—

(@) know of the happening of an ev

(b) have reason to believe the chan

eprived of necessary health care merely
;impaired decision-making capacity for a
cial consent health care decision; and

h care given to the adult is only for the purpose of
1d maintaining the adult’s health and well-being.

General pringiples and health care principle must be complied with

143.(1) I making a health care decision for an adult, or assisting an adult
to make a health care decision or special consent health care decision, a

s For example, an appointment ends if an adult’s appointed decision maker
becomes a paid carer, or health care provider, for the adult—see section 125
(Paid carer or health care provider).
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person must comply with the general principles? and health care principle.”

(2) In making a special consent health care decision for an adult, the
tribunal must comply with the general principles and health care principle.

Health care principle

144.(1) A health care or special conse
should be made only if the decision is appi
the adult’s health and well-being. This
principle”.

(2) In deciding whether a decision is appropria
person must, to the greatest extent pra le—

(a) seek the adult’s views

(b) take the information g
the person or tribuial i

(3) Views and wis
way, including, for e

EME:FOR HEALTH CARE AND

SPECIAL C()-:E ENT HEALTH CARE DECISIONS

ision I—Health care—no consent

14S. Tlus division deals with when health care (other than special consent
health care) may be carried out without consent.

™ See section 21 (General principles must be complied with by all).

™ See section 144 (Health care principle).

8 See section 165 (Health care providers to give information).
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Urgent health care

146.(1) Health care (other than spcc—ial consent health care) of an adult
may be carried out without consent if the adult’s health care provider
considers—

(a) the adult has impaired decision-m
about the health care; and

(b) the health care should be urgen

(i) to meet imminent risk to the

pacity:for a decision

(ii) to prevent significant pain or.g

() -iti

(a) the adult hasA
following— ;.

y distress that is outweighed by the benefit to the
the proposed health care.

rovider must certify in the adult’s clinical records as
angs enabling the health care to be carried out because of

(4) A health care provider may use the minimum force that is necessary
and reasonable to carry out the proposed health care.

Minor, uncontroversial health care and no statutorily authorised
health care decision maker

147.(1) Health care (other than special consent health care) of an adult
may be carried out without consent if—
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(@) a health care provider considers the adult has impaired
decision-making capacity for a decision about the health care; and

(b) the health care provider considers there is no statutorily authorised
health care decision maker who is reasonably available and
willing to make a decision about the h alth ;

(c) the health care provider consider$~fhe4v~ alth

(i) of the type that will best pt
well-being; and

Division 2—Health care and special consent health care—consent

Division’s scope
149. This division deals with who may consent to health care or special
consent health care.
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Adult with decision-making capacity_

150. If an adult has decision-making capacity for a health care decision or
special consent health care decision, only the adult may make the decision.

Adult may make enduring power of atto

151.(1) An adult who understands th
enduring power of attorney, may make ’;
choosing 1 or more substitute decision mak:
all health care decisions.s

to make an

(2) However, power to make a special consent
not be given by enduring power of attorney

Adult may make advance health care

152.(1) An adult who
advance health care di
(includin

ecessary to make an

ant to a future health care decision or
health ¢are decision of, or for, the adult; and

er to make a special consent health care decision may
vance health care directive.

™  See section 36 (Capacity to make an enduring power of attorney).

% See chapter 4 (Enduring power of attorney) about enduring powers of attorney.

8t See section 79 (Capacity to make an advance health care directive).

82 See chapter 5 (Advance health care directive) about advance health care
directives.
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Adult with impaired decision-making capacity—health care decisions

153, If an adult has impaired decision-making capacity for a health care
decision, the decision is to be made—

(@) as required by the adult’s most recent decision document® (if

any) dealing with the decision;# or
(b) if the decision is not dealt with in dec. i

decision or a relevant tribunal of
maker or under the tribunal order;

(c) if the decision is not dealt with in dec
and there is no appointed deci
decision or a relevant tri

aking capacity for a special
.decision is to be made—

he adult’s most recent advance health
{if any) centaining the decision; or

does not apply—to the extent no other person or

8  “Decision document” means an enduring power of attorney or advance health
care directive—see schedule 2 (Dictionary).

8% A later document revokes an earlier document to the extent of an
inconsistency—see sections 54(1) and 96 (Later decision document).

8  See section 155 (Statutorialy authorised health care decision maker’s power).
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entity is authorised by an Act to make the decision,ss by the
tribunal.&7 )

PART 3—STATUTORILY A
CARE DECISION M

155. If—

(a) an adult has impaired decisi
decision; and

(b) the decision is not dealt with i
advance health i

(c) the tribunal

‘health care

on considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric health
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decision, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decision-making capacity should
be contained in mental health legislation.

¥ See part 4 (Tirbunal’s power).

& If statutorily authorised health care decision makers disagree about a health care
decision, an application should be made to the tribunal—see section 174(2).
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PART 4—TRIBUNAL’S POWER

Special consent health care decisions

156.(1) This part deals with the tribunal’s power t
health care decisions.

ake special consent

(2) To the extent another person or enti
a decision for an adult about psychiatric h
prescribed under the regulations, the tribun
the decision.®

Donation of tissue

157.(1) The tribunal may
decision-making capacity f
adult for donation to anothe#

(@) the risk to the adult is small; ]
(b) _the risk of f the donated tissue is low; and

s been, a close personal relationship between the
posed recipient.

not consent if the adult objects® to the health care.

% The commission considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric health
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decision, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decision-making capacity should
be contained in mental health legislation.

% Section 163 (which effectively enables an adult’s objection to be overridden in
some cases) does not apply.
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(3) If the tribunal consents to removal of tissue for donation, the
tribunal’s order must specify the proposed recipient.

Sterilisation

158.(1) The tribunal may consent,
decision-making capacity for the decision
the tribunal is satisfied—

(a) one of the following applies—

Ck:

(i) the sterilisation is medically

(i) the adult s, or is likely to be, sexual]
method of contraceptis
be successfully appli

pfocedures) available or likely to become available in the
foreseeable future; and

(b) the nature and extent of short-term, or long-term, significant risks
associated with the proposed procedure and available alternative
forms of health care (including other sterilisation procedures).

°' Eugenics is the science of improving the qualities of the human race, especially
the careful selection of parents—see Macquarie Dictionary 2nd ed.
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(4) An adult’s sterilisation, to which the tribunal has consented for the
adult, is not unlawful. B

Termination of pregnancy

159.(1) The tribunal may consent, f@
decision-making capacity for the decisio

preserve the adult from serious danger
health.

(2) Termination of an adult’s pregnancy, t
consented for the adult, is not unlawful.

dult’s participation in
r treat the adult only if the

potential benefit can not be achieved in another way.

(2) The tribunal may consent, for an adult with impaired
decision-making capacity for the decision, to the adult’s participation in
research or experimental health care treatment intended to gain knowledge
that can be used in the diagnosis or treatment of a condition affecting the
adult only if the tribunal is satisfied about the following matters—

(a) the research or treatment is approved by an appropriate ethics
committee;

(b) the risk and inconvenience to the adult and the adult’s quality of
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life is small;

(c) the research or health care rciates to a condition the adult has or
has had;

(d) the research or health care may result in significant benefit to the
adult or other persons with the condition: A

(e) the research or health care can nat be carried
with the condition taking part;

ithout a person

(f) the research or health care wil
adult’s privacy.

(3) The tribunal may not consent—
(a) if the adult objects? to th

¥or experimental
lt—if, in a decision
8 to participate in such

(b) for consent to the adult’

(c) | in research or experimental
intended to gain knowledge that can be used
ent of a condition affecting the adult—if,
e adult indicated unwillingness to

or health care.

( nt no other person or entity is authorised by an Act to
make t cisions? the tribunal may consent, for an adult with impaired

2 Section 163 (which effectively enables an adult’s objection to be overridden in
some cases) does not apply.

% The commission considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric health
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decision, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decision-making capacity should
be contained in mental health legislation.
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decision-making capacity for the decision, to the adult having special health
care prescribed under the regulations.

(2) The tribunal may consent only if it is satisfied of the matters
prescribed under the regulations.

Subsequent special consent decision for adult

162.(1) If the tribunal makes a special S
tribunal may appoint 1 or more substitute degs
give an appointed decision maker power to ¢

(a) continuation of the special consent heal

d by the tribunal on its own
{ an interested person.

PART 5—OTHER

Effect of objéction to health care by adult

163.(1) Generally, a health care decision or special consent health care
decision is ineffective to give consent to the health care if the health care
provider is aware, or ought reasonably be aware, the adult objects to the
health care.

(2) However, a health care decision or special consent health care
decision (other than consent to removal of tissue for donation or consent to
research or experimental health care) is effective to give consent to the
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health care despite an objection by the adult to the health care if—

(a) the adult has minimal or no understanding of 1 or both of the
following—

(i) what the health care involves;

(ii) why the health care is requir
(b) the proposed health care is likely:

(i) no distress; or

(ii) temporary distress that is out

cam decision for the adult—the tribunal.
(2) The information to be given is information about the following—
(a) the nature of the adult’s condition;

(b) the alternative forms of health care available, or likely to be
available in the foreseeable future, for the condition;

(c) the general nature and effect of each form of health care;

(d) the nature and extent of short-term, or long-term, significant risks
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associated with each form of health care;

(e) the reasons why it is proposed a particular form of health care
should be carried out.

Protection of health care provider

166.(1) To the extent a health care pr
health care decision made by a person w
provider that the person had the right to m

h a purported

»did npt have the

right to make the decision.

Offence to make decision.fo

with impaired decision-making capacity unless—

(@) this Act provides that the health care may be carried out without
consent;% or

% See section 146 (Urgent health care) and section 147 (Minor, uncontroversial
health care and no statutorily authorised health care decision maker).
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(b) consent to the health care is given under this or another Act;% or

(c) the health care is authorised by an order of the Supreme Court
made in its parens patriae jurisdiction.%

Maximum penalty if special consent health care carried out—

Maximum penalty if other health care carrie

(2) This section has effect despite the Criminal Code

Other liability not affected

169. This chapter does not affect a person’s liabi
to an adult to which the person would haye been subjet

ical superintgndent or medical practitioner may consent to a surgical
i cases under the Medical Act 1939, section 52 (Operations

pable of consenting).

ion is based on the need to protect those who lack the capacity to
protect themselves. It allows the Supreme Court to appoint decision makers for
people who, because of mental illness, intellectual disability, illness, accident
or old age, are unable to adequately safeguard their own interests.

97 The Criminal Code, section 282 provides as follows—
‘Surgical operations
282. A person is not criminally responsible for performing in good faith and with
reasonable care and skill a surgical operation upon any person for the patient’s
benefit, or upon an unborn child for the preservation of the mother’s life, if the
performance of the operation is reasonable, having regard to the patient’s state at
the time and to all the circumstances of the case.’

.
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CHAPTER 8—SUBSTITUTE DECISION MAKER

PART 1—GENERAL FUNCTIONS AND POWERS

Comply with principles
170.(1) A substitute decision make
principles.

(2) In making a health care decision, a
also comply with the health care principle.

Act honestly and reasonably

ecision for an adult
egree of care that is
n maker’s experience

171. A substitute decision m
must exercise the powershe

ion maker who may make a decision for an adult

power, exercise it as required by the terms of the

Multiple chosen decision makers are joint if not otherwise stated

173. Two or more chosen decision makers for a decision or type of
decision are chosen as joint chosen decision makers for the decision or type
of decision if the relevant decision document does not state how they are to
share the power given to them.
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Consult with adult’s other substitute decision makers

174.(1) If there are 2 or more substitute decision makers for an adult, the
substitute decision makers must consult with one another on a regular basis
to ensure the adult’s interests are not prejudiced by a breakdown in
communication between them.

(2) If 2 or more of the substitute decisi
about the way a power to make a decision
1 or more of the substitute decision mak
directions.

Example—

financial decisions does not want to
considers it unreasonable. Eitl;
tribunal for directions.

power giveh to them—

(a) the remaining chosen decision maker may exercise the power;
and

(b) 1if 2 or more joint chosen decision makers remain—the remaining
chosen decision makers may only exercise the power jointly.
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Adyvise tribunal of change of alternative appointed decision maker

177.(1) This section applies if the tribunal appoints alternative appointed
decision makers for a decision so power is given to a particular appointed
decision maker in particular stated circumstances and to a different
appointed decision maker in different stated circums

alternative decision maker using the pow
change as soon as practicable.

(2) If the power of a i i maker ends, the next
s¢ the tribunal of the change

omply with oth
179.(1) The trib

ay impgse a requirement, including a requirement
a substitute decision maker or a person who is to

sion maker or person who is to become a substitute
mply with the requirement.

180.(1) If a person is given power under an adult’s decision document to
execute an instrument, the instrument is validly executed if it is executed—

(a) by the person in a way permitted by law; and

(b) in a way showing that the person executes it as chosen decision
maker for the adult under the decision document.

(2) If a person is given power by the tribunal to execute an instrument for
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an adult, the instrument is validly executed if it is executed—
(a) by the person in a way permitted by law; and

(b) in a way showing that the person executes it as appointed decision
maker for the adult under a tribunal order.

Proof of decision document

181.(1) A document purporting to b
document is evidence of the decision docum

(2) Each page (other than the last page)
the effect that the copy is a true and complete co
page of the original.

(3) The last page of the copy maist be ¢
is a true and complete copy of the i

%8 See section 249 for proof of tribunal orders and decisions.

% “Justice” means justice of the peace—see Acts Interpretation Act 1954,
section 36.

10 “Lawyer” means a barrister, solicitor, barrister and solicitor or legal practitioner
of the High Court or the Supreme Court of a State (including the Australian
Capital Territory and the Northern Territory)—see Acts Interpretation Act 1954,
sections 33A and 36.
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PART 2—FUNCTIONS AND POWERS FOR
FINANCIAL AND LITIGATION RELATED
DECISIONS

Present management plan if asked

182. A substitute decision maker who #al decision, or
decision about a legal matter, for an adu

present a plan of management to the tribunaki

Keep records

183.(1) A substitute decision m
or decision about a legal matter,

a3

(a) keep such records

Keep property separate

184.(1) A substitute decision maker who may make a financial decision
for an adult must keep the substitute decision maker’s property separate

ot An order under section 244 may require a substitute decision maker to file a
summary of receipts and expenditure or more detailed accounts of dealings and
transactions.
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from the adult’s property.

(2) Subsection (1) does not apply to property owned jointly by the adult
and substitute decision maker.

(3) Subsection (1) does not affect another obligation imposed by law.

Get approval for unauthorised investm

185. A substitute decision maker who may:i
in investments that are not authorised inve
approval.

\ke real estate

186. A substitute decision -
nsaction that is not an

transactions for an adult ma

(2) A substitute decision maker may enter into a conflict transaction only

(a) the transaction provides for a person’s needs and—

(i) the adult might reasonably be expected to provide for the
needs; and

(i) what is provided is not more than what is reasonable having
regard to all the circumstances and, in particular, the adult’s
financial circumstances; or
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(b) the substitute decision maker obtains the tribunal’s consent; or

(c) for achosen decision maker empowered by an enduring power of
attorney—the enduring power of attorney includes the adult’s
consent to the transaction.

(3) The needs mentioned in subsection ) s»the substitute

decision maker’s needs.

(4) The tribunal or adult may consent t
(a) atype of conflict transaction that

(b) a series of related conflict trg
transaction.

(5) This section does not affect aneth igati ¥ law.

Meaning of “conflict transacti
189.(1) In this Act—

“conflict transactio ' substitute decision maker,
mean

maker; 1n the transaction; or

on that results or could result in conflict between—

the duty of the substitute decision maker towards the adult
concerning the transaction; and

(i) a duty of the substitute decision maker towards a person,
other than the adult, because of the transaction.

(2) The fact that a person is a relation of the adult does not, in itself, mean
the substitute decision maker’s duty towards the adult and the substitute
decision maker’s interests conflict or could conflict.

(3) The fact the substitute decision maker may be a beneficiary of the
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adult’s estate on the adult’s death does not, in itself, mean the substitute
decision maker’s duty towards the adulf and the substitute decision maker’s
interests conflict or could conflict.

Example—

A conflict transaction happens if a subsntute dﬁcxsxon
financial decisions for an adult buys the adult’s cg
be less than market value for the sale to be a ¢

aker;who may make
¢“does not have to

ision maker or a charity with which the substitute
nnection is not precluded from receiving a gift

Maintain adult’s dependants

191.(1) A substitute decision maker who may make a financial decision
for an adult may provide from the adult’s estate for the needs of a
dependant of the adult.

(2) However, what is provided must not be more than what is reasonable
having regard to all the circumstances and in particular, the adult’s financial
circumstances.

NN AW -

o0

10
11
12

13
14

15
16
17

18
19

20
21
22

23
24

25

26
27
28

29
30
31



s 192 110 s 194
Assisted and Substituted Decision Making

(3) The application of this section may be changed by the terms of the
power given.

PART 3—MISCEL

Power to excuse failure

192. If a substitute decision maker is proseg:
comply with this chapter, the court may, if it cons
partly excuse the failure.

Compensation for failure to cox

adult may be required
if the adult has died, ¢

Withdrawal of appointed assistant or substitute decision maker

194.(1) A person may, with the tribunal’s leave, withdraw as appointed
assistant or substitute decision maker for a decision the person has been
given power to make.

(2) If the tribunal gives leave for an appointed assistant or substitute
decision maker to withdraw for a decision, the tribunal may appoint
someone else to replace the withdrawing person for the decision.

(3) If an adult who has given a chosen decision maker power to make a
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decision has decision-making capacity for the decision, the chosen decision
maker may also withdraw as chosen decision maker for the decision by
signed notice given to the adult.

@) li—

(a) arequest to register an cnduringA
order has been lodged under the

mey or tribunal

e steps to de
er that Act.

eputy president or a member who was a person

intment because of a legal background;2

ber who was a person eligible for appointment because of
yersonal experience. 104

102 See section 270(3)(a).

13 See section 270(3)(b).

104 See section 270(3)(c).
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Presiding member

196. At the hearing of a procccding~ before the tribunal, the president,
deputy president or member who was a person eligible for appointment
because of a legal background!s presides.

Way procedure to be decided

197. In a proceeding before the tribunal,:procedure i
member’s discretion if it is not provided fo

(a) this Act; or
(b) tribunal rules;!% or

(c) presidential directions.107

Way question of law to be:deci

ing the tribunal for a particular proceeding
ut thé decision to be made on a question (other

divided in opinion
a question of law]

jority of the same opinion—the question is decided
e majority opinion; or

se—the question is decided according to the opinion of the
stding member.

105 See section 270(3)(a).

106 See section 278 (Rule-making power).

107 See section 279(2).
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Informal

200.(1) A proceeding before the tribunal must be conducted as simply
and quickly as the requirements of this Act and an appropriate consideration
of the matters before the tribunal allow.

(2) The tribunal is not bound by the rules of.evidéace and may inform
itself on a matter in a way it considers ap

Procedural fairness

(2) Each participant in a procccdmg must
opportunity to present the particip
document to which the tribuna

(c) give directions prohibiting or restricting the publication of
information given before the tribunal (whether in public or in
private), or of matters contained in documents filed with, or
received by, the tribunal; and

18 Section 202(2)(d) allows the tribunal to impose a prohibition or restriction on
inspection of a document if this is desirable because of its confidential nature or
for another reason.
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(d) give directions prohibiting or restricting the disclosure to some or
all of the participants in a proceeding of—

(1) information given before the tribunal; or

(i) matters contained in documents filed with, or received by,
the tribunal; or

(iii) the tribunal’s decision or rea

(3) The tribunal may make the orde
application of a participant.

(4) A person must not contravene an ordgs
person has a reasonable excuse.

Maximum penalty—

Procedural directions

203.(1) Directions ab
may be given— -

or presiding member.

bsection (1), a procedural direction may—

a party to a proceeding before the tribunal; or

appropriate cultural or social knowledge or experience, to
assist the tribunal in a proceeding; or

(c) require a person to undergo examination by a doctorio® or

19 A “doctor” is a person registered as a medical practitioner and whose name
remains on the register of medical practitioners, Queensland—see Acts
Interpretation Act 1954, section 36 and Medical Act 1939, section 4.
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psychologistiio in the ordinary course of the doctor’s medical
practice or the psychologist’s practice; or

(d) require the person the subject of the proceeding to be brought
before the tribunal. :

(3) A procedural direction may be changed.
has power to give the direction.

(4) The tribunal must pay the amou
assistance given by a person engaged, or
this section.

Tribunal may change procedure

(©) another form of telecommunication, including, for example, fax
or computer.

(2) A person who takes part in a proceeding under subsection (1) may be
taken to have attended in person at the proceeding.

A “psychologist” is a person registered as a psychologist under the
Psychologists Act 1977 and whose name remains on the register—see
Psychologists Act 1977, section 4 and schedule 2 (Dictionary).
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Publication about proceeding or disclosure of identity

206.(1) If the tribunal is satisfied that publication of information about a
proceeding is in the public interest, the tribunal may, by order, permit
publication of the information.

(2) If the tribunal is satisfied that publicati
involved in a proceeding is in the public in
permit disclosure of the person’s identity

(3) A person must not, without reasona
about a proceeding, or disclose the identr
proceeding, unless the tribunal has, by orde¥,
disclosure.

Maximum penalty—
(4) In this section—

(a) areference to infogmal

1 OI reasons.

a referenceto involvement in a proceeding includes a reference

(1) making

a person about whom an application is made; and

an application to the tribunal; and

ing a participant in the hearing of a proceeding; and

giving information or documents to a person who is
performing a function under this Act; and

(v) appearing as a witness at the hearing of a proceeding; and

(v)) involvement in a prosecution for an offence against this Act.
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Location

207. A proceeding before the tribunai or a part of the proceeding may be
conducted at any place in Queensland.

No filing fee payable

208. A fee is not payable to the tribu
filing another document, under this Act.

plication, or

al for a declaration,
t something in, or related

following people—
(1) the applicant;

(i1) the adult concerned in the application;

1t However, the tribunal may change a procedure (including, for example, by
accepting an oral application) if it considers it in the interests of justice—see
section 204 (Tribunal may change procedure).
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(ii)) the members of the adult’s family;
(iv) any primary carer of the adult (other than a family member);

(v) all current appointed assistants and substitute decision
makers for the adult;

(c) other information prescribed und

(3) The information required under g
tribunal to give notice of the hearing and n

(a) each person’s name; and
(b) either—
»

details the applicant

pointment of an appointed assistant or
pclude the written agreement to

b) the members of the adult’s family;

(c) any primary carer of the adult (other than a family member);

(d) all current appointed assistants and substitute decision makers for
the adult;

(e) the adult guardian;
(f) the public trustee;
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(g) anyone else the tribunal considers should be notified.

(2) Notice to the adult must be given in the way the tribunal considers
most appropriate having regard to the person’s needs.

Example—

If the tribunal is aware the adult is not literate
language, the notice must be given in the other |

(3) However, the adult’s failure to un
its validity.
(4) The tribunal may—

(b) reduce the time stated i

(5) Failure to comply with t

the o
heari

‘not affect the validity of a

ther people liste
; about an application.

h

(a) 4 person appointed as appointed decision maker by an invalid
tribunal order; and

(b) a person who does not know of the invalidity;

is, in favour of the second person, as valid as if the tribunal order were
valid.

(3) In this section—

“know”, of a tribunal order’s invalidity, includes have reason to believe
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notice of the hearing of an application was not given to the adult as
required. B

Withdrawal of application

214.(1) An applicant may withdraw the ap
notice filed with the tribunal.

(2) On the notice being filed, the applic

PART 3—PAR:

Right of participant to appear

ed with tribunal’s leave

ay, with the tribunal’s leave, be represented by a

ed to appear at a hearing may, with the tribunal’s
by a lawyer or agent.

Representative may be appointed
217.(1) If in a proceeding before the tribunal about an adult—

(a) the adult is not represented in the proceeding; or

2 “Lawyer” means a barrister, solicitor, barrister and solicitor or legal practitioner
of the High Court or the Supreme Court of a State (including the Australian
Capital Territory and the Northern Territory)—see Acts Interpretation Act 1954,
sections 33A and 36.

fu—y

N W ph W

10

11
12

13

14
15

16
17

18
19
20



s218 121 s220
Assisted and Substituted Decision Making

(b) the adult is represented in the proceeding by a representative
whom the president or presiding member considers to be

unsuitable to represent the adult’s interests;

the president or the presiding member may appoint a representative to
represent the adult’s views, wishes and interests

(2) A proceeding may be adjourned to al

Tribunal to decide who are interested p-

218.(1) If it is necessary to decide wh%t
person under this Act, the tribunal may decide
relevant appropriate interest.113

son is an it ted
the person has a

(2) If the tribunal decides a person appropriate
interest and the person asks for t i
the person written reasons fog. i

(a) h made, or proposes to make, an application to the tribunal; or
(b) is a participant in a proceeding before the tribunal;

may apply to the Minister for legal, financial or other assistance for the
proceeding.

(2) The Minister may grant assistance for the proceeding if the Minister
is satisfied—

113 See “interested person”—schedule 2 (Dictionary).
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(a) it would involve hardship to the applicant for assistance if the
application were refused; and ~

(b) it is reasonable for the application for assistance to be granted.

(3) The grant of assistance may be on terms the Minister considers
appropriate.

-

221.(1) If a person applies to the tribu out an aduit’s decision that
has been made, the person may tribunal for a stay of the
decision. '

(2) The tribunal may:
application.

aire the effectiveness of the

ions the tribunal considers appropriate;

period fixed by the tribunal; and

¢d or amended by the tribunal.
tay must not extend past the time when the tribunal

222.(1) If the tribunal is satisfied urgent action is required, it may make
an interim order in a proceeding without hearing and deciding the
proceeding or otherwise complying with the requirements of this Act.

(2) An interim order has effect for the period stated in the order.

(3) The maximum period that may be stated in an interim order is
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10 days.

(4) An interim order may be renewed_.

Tribunal to ensure it has all relevant material

tribunal must
material.

223. To hear and decide a matter in
ensure, as far as it considers it practicable,

tify it

proceed to decide a matter i
when the agreement was r¢

may adjourn a proceeding.

Report by tribunal staff
227.(1) The tribunal may—

(a) receive in evidence in a proceeding a written report by tribunal
staff on a matter in the proceeding; and

(b) have regard to the matter contained in the report.

(2) Generally, if the tribunal receives the report in evidence in a
proceeding, the adult concerned in the proceeding and each participant in the
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proceeding must be given a copy of the report.

(3) However, the right to be given a copy may be displaced in a
confidentiality order.!14

Witnesses

228.(1) The tribunal may receive evidegice on oat irmation or by

statutory declaration.

(2) In a proceeding, the president or the*
presides, at the hearing, may, by written not
person to attend the hearing at a stated time an p
produce stated documents or things.

(3) The member presiding at a hgaring-

“+1b.be.appropriate in the circumstances for
. an oath or affirmation to the person.

ber may allow a person appearing as a witness at

ation by tendering a written statement, verified, if
th or affirmation.

229.(1) € tribunal may make an order as to fees and expenses to be
paid to a witness.

(2) The fees and expenses ordered must not be more than the fees and
expenses allowable to witnesses under the Magistrates Courts Rules 1960.

14 Section 202(2) allows the tribunal to impose a prohibition or restriction on
access to a report if this is desirable because of the report’s confidential nature
or for another reason.

15 See section 205 (Use of technology).
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(3) In this section—

“witness” means a person actually in attendance in a proceeding under this
Act and includes an interpreter required to interpret the evidence of a
witness to the tribunal.

Offences by witnesses

230.(1) A person given notice unde
reasonable excuse—

(b) fail to continue to attend as requlred by thig
the hearing until excused frogif

Maximum penalty—

(2) A person appeann

a document or thing the person is required to

tice under section 228.

because answering the question might tend to incriminate the person.

(5) It is"not a reasonable excuse for a person to fail to produce a
document or thing because producing the document or thing might tend to
incriminate the person.

(6) However, a person’s answer that might tend to incriminate the
person, or a person’s production of a document or thing that might tend to
incriminate the person, is not admissible in evidence against the person in a

ne  “Fail” includes refuse—see Acts Interpretation Act 1954, section 36.
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civil or criminal proceeding, other than—

(a) a proceeding for an offence against section 234, 235 or 236117 or
another offence about the falsity of the answer, document or
thing; or

(b)

employment—a proceeding br
the person’s employer; or

(c) if the answer or production is re
®
(i)

the person’s professional regist

gval as proprietor or
in:the care of

iders it appropriate, the tribunal may also direct
t, without the tribunal’s leave, make a subsequent

Adyvice, directions and recommendations

232.(1) Once an application about a matter has been made to the tribunal,
the tribunal may—

17 Section 234 deals with false or misleading information.
Section 235 deals with false, misleading or incomplete documents.
Section 236 deals with influencing participants.
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(a) give advice or directions about the matter it considers appropriate;
or -

(b) make recommendations it considers appropriate about action a
participant should take.

(2) If the tribunal gives advice
recommendation, it may also do the followi

(a) continue with the application;
(b) adjoumn the application;
(c) dismiss the application;
(d

(3) A substitute decision mak: r who
directions or recommendations is
unless the substitute decisi
misleading informatio

tions to a substitute decision maker, the
omply with them unless the substitute

(5) If the tribunal g directions to an appointed assistant, the appointed
istant must compiy with them unless the appointed assistant has a
mable excuse.
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Fabricating evidence

233. The tribunal is a tribunal for tl;e purposes of the Criminal Code,
section 126.118

False or misleading statements
234.(1) A person must not—

(a) state anything to the tribunal, re;
member the person knows is fal
particular; or

(b) omit from a statement made to the tr1bu
tribunal staff member anyt|

Maximum penalty—

(2) It is enough for a Ce
subsection (1) to state the
person’s knowledge. :

ug The Criminal Code, section 126 provides as follows—
‘Fabricating evidence
126.(1) Any person who, with intent to mislead any tribunal in any judicial
proceeding—
(a)  fabricates evidence by any means other than perjury or counselling or
procuring the commission of perjury; or
(b)  knowingly makes use of such fabricated evidence;
is guilty of a crime.’.
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(a) tells the tribunal, registrar or tribunal staff member, to the best of
the person’s ability, how it is false, misleading or incomplete; and

(b) if the person, has, or can reasonably obtain, the correct
information—gives the correct information.

(3) It is enough for a complaint against a person
subsection (1) to state the statement made was
incomplete to the person’s knowledge.

.an gffence against
misleading or

Influencing participants

on in relation to the
ber of the tribunal
son’s duty in

236. A person must not improperly influence
person’s participation in a proceeding (whether as a
or as a witness) to act other th
relation to the proceeding.

Maximum penalty—

Contempt of tribu

al proéeeding; or

ance, or take part in creating or continuing a
or near a place the tribunal is sitting; or

Maximum penalty—

Obstructing tribunal

238.(1) A person must not obstruct or improperly influence the conduct
of a tribunal proceeding or attempt to do so.

Maximum penalty—

N bW N

oo

10
11
12

13

14
15

16
17

18

19
20

21
22

23

24

25
26

27



s 239 130 s 241
Assisted and Substituted Decision Making

(2) In this section—
“obstruct” includes hinder, resist and attempt to obstruct.

Protection of members, representatives and witnesses

239.(1) A member has, in the honest gc,,_‘
duties as a member, the same protection i
Jjudge.

proceeding in the Supreme Court.

(3) A person given notice under
under this Act has the same prag

241.(1) In part, to have decision-making capacity for a decision, an
individual must, whether with or without assistance, be capable of
communicating the decision in some way.!19

(2) In determmlng whether an individual is capable of communicating
the decision in some way, the tribunal must investigate the use of all

"9 See definition of “decision-making capacity”—schedule 2 (Dictionary).
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reasonable ways of facilitating communication, including, for example, sign
boards.. h

Effect of declaration about capacity to enter contract

242. A declaration about whether an adult g
to enter a contract is binding in a sub.
validity of the contract is in issue.

Ratification of decision of informal decisi

243.(1) The tribunal may, by order, ap'prove~
decision maker proposes to m
decision-making capacity for the

(2) The tribunal may, by ord
maker has made for an adult:
the decision.

person
expertise;

snot incur any liability (either to the adult or anyone else) for
making the decision.

(6) In this section—

“informal decision maker”, for an adult’s decision, means a person who
makes the decision for the adult and is—

(a) amember of the adult’s support network; and

(b) not a substitute decision maker for the decision.
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Records and audit

244.(1) If a substitute decision malger has power to make a financial
decision, or decision about a legal matter, for an adult, the tribunal may
make an order that—

(a) the substitute decision maker files j
the applicant, a summary of rec
power; or

(b) the substitute decision maker fil
the applicant, more detailed accou
under the power; or

©) d by the tribunal
and that a copy of the audit i the‘tribunal and

the applicant.

(2) The tribunal may make th
application of the adult or ano#

$5.(1) If the adult o
aired decision:

satisfied there is enough evidence—
(a) the adult has impaired decision-making capacity; and

(b) there is an immediate danger to the adult because of neglect,
exploitation or abuse.

(3) An entry and removal order authorises the adult guardian to take the
action stated in it.

(4) An entry and removal order must state—
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(a) the purpose for which it is made; and

(b) the place, and hours during wf\ich, it authorises the adult guardian
to enter; and

(c) the adult whose removal it authorises; and _

(d)

whether the adult guardian is authgis

e

(5) An entry and removal order has ef;
from the day it is made.

Maximum penalty—

(7) As soon as practicable.after-ay

inted assists ybstitute decision maker for
g, tribunal to"décide whether an appointed
ecision maker should be appointed; and

: tant or substitute decision maker for
the tribtinal to decide whether another order,
¢ or recommendation should be made or given.

PART 6—DECISION

Decision within reasonable time

246. The tribunal must give its decision on a matter involved in a
proceeding within a reasonable time after the matter is heard.
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Written reasons for decision

247. The tribunal must give written reasons for its decision within
28 days after giving its decision.120

Decision and reasons to each participant

(3) However, a confidentiality
copies of its decision or reas

249. A documen
opy of an order or

27B. If Act requires a tribunal, authority, body or person making a decision
to give written reasons for the decision (whether the expression ‘reasons’,
‘grounds’ or another expression is used), the instrument giving the reasons must
also—

(a) set out the findings on material questions of fact; and

(b) refer to the evidence or other material on which those findings were
based.’

12t Section 202(2) allows the tribunal to impose a prohibition or restriction on
access to its decision or reasons if this is desirable because of their confidential
nature or for another reason.
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PART 7—APPEAL

Tribunal may suspend decision pending appeal

250.(1) The tribunal may give a stay of a tribunal decision appealed
against to secure the effectiveness of the ap

(2) A stay—

(a) may be given on the conditions
and

(b) operates for the period fixed by thé'trib
(c) may be revoked or amended.by.the tribunal

(3) The period of a stay must n
decided.

(4) In this section—
“tribunal decision” iné

en the appeal is

ion of the tribunal.

péal against a tribunal decision to the

“eligible person” means—

(a) the person whose decision-making needs were under
consideration in the tribunal’s proceeding; or

122 “Supreme Court” means a judge of the Supreme Court—see schedule 2
(Dictionary).
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(b) the applicant in the tribunal’s proceeding; or
(c) a person proposed for appointment by the tribunal proceeding; or

(d) a person whose power as substitute decision maker was changed
or removed by the tribunal proceeding; or

(e) the adult guardian; or

(f) the public trustee; or

(g) the Attorney-General; or
(h) a person given leave to appeal by t

How to start appeal
252.(1) An appeal is started b

(a) filing written notice
Court; and

trar of the Supreme

(b) serving a cop

ilt concerned in the tribunal’s

court applying to the appeal.

must be filed—

e further time allowed by the Supreme Court.

(3) The nptice of appeal must state fully the grounds of the appeal and the
facts relied on.

(4) In this section—

“day on which the appellant becomes aware of the tribunal’s
decision”, for an appellant who must be given a copy of the reasons
for the decision under section 248, means the day on which the
appellant is given the copy.
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Additional service of notice of appeal

253. The Supreme Court may direct notice of the appeal to be served on
all or any participants in the tribunal proceeding or on a person not a
participant.

Application to be made party to appeal

254.(1) An interested person may ap
made a party to the appeal.

(2) The court may grant or refuse the app

Nature of appeal

255. The Supreme Court may
(a) the material before:th

(b) further evide
receive. :

siders appropriate to

the Supreme Court may—

ion aﬁpcalcd against; or

ihstitution for the decision set aside; or

(d)

iside the decision appealed against and return the issue to the
tribunal with directions or recommendations.

Appeal costs
257.(1) Each party to an appeal is to bear the party’s own costs of the
appeal.

(2) However, the Supreme Court may order a party to an appeal to pay
costs to another party if the Supreme Court considers—
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(a) the appeal was frivolous or vexatious; or

(b) the party has not been given reasonable notice of intention to
apply for an adjournment; or

(c) the party has incurred costs because the appellant defaulted in the
procedural requirements.

Application

¢élevant order made

258. A person may apply to th
i er the regulations.

in another State or a foreig di

jugisdiction that substantially corresponds to
is Act; and

Effect of

260. The'effect of registration of an order is the order is treated (except
for an appeal) as if it were an order made by the tribunal.

Notice of registration etc. to original maker

261.(1) As soon as reasonably practicable after registering an order, the
tribunal must advise the entity that originally made the order of the
registration.
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(2) As soon as reasonably practicable after the tribunal takes any
subsequent action about the order (including, for example, making a further
order or changing or revoking the order), the tribunal must advise the entity
that originally made the order of the action.

PART 9—OTHER

Enforcement of orders
262.(1) A tribunal order (other than an orde ling a_person to
payment) may be registered in a coust jurisdictio gke the order.

(2) A tribunal order entitling a:
court having jurisdiction
remaining unpaid.

(3) Proceedings f
if the tribunal order w

registered in a
up to the amount

rder of the which the tribunal order is

-TRIBUNAL ADMINISTRATION

ABLISHMENT, FUNCTIONS AND
POWERS

Tribunal
263.(1) An Assisted and Substituted Decisions Tribunal is established.
(2) It consists of the president, deputy president and members.
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Functions

264.(1) The tribunal has the function—s given to it by this Act, including

the following functions—

(a) making declarations about the decision- makmg capacity!z of an
adult, appointed assistant or substitutg.decisién maker;

(b) making and reviewing orders a
appointed decision makers;

(c) making declarations, orders or &
directions or advice, in relation to

M)
(ii)

(d) ity is authorised by an Act to
4—making spcc1al consent health care

impaired decision-making capacity for

123

immunicate a decision, whether with or without assistance, is an
"decision-making capacity—see schedule 2 (Dictionary).
determining communication capacity, the tribunal must investigate the use of all
reasonable ways of facilitating communication—see section 241 (Prerequisite in
determining decision-making capacity).

The commission considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric health
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decision, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decxsmn-makmg capacity should
be contained in mental health legislation.
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Powers
265.(1) The tribunal has the powers given under this Act.

(2) The tribunal also may do all things necessary or convenient to be
done for performing the tribunal’s functions.

Nonapplication of Supreme Court of

266. The Supreme Court of Queenslan
apply to the tribunal.

PART 2—ADMIN

125 The Supreme Court of Queensland Act 1991, section 72 allows the Litigation
Reform Commission to make reports and recommendations about courts and
certain tribunals.

126 “Lawyer” means a barrister, solicitor, barrister and solicitor or legal practitioner
of the High Court or the Supreme Court of a State (including the Australian
Capital Territory and the Northern Territory)—see Acts Interpretation Act 1954,
sections 33A and 36.
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President may delegate to deputy president

268. The president may delegate the ﬁresident’s powers under this Act to
the deputy president.

Training
269.(1) It is the duty of the president

and appropriately trained to enable the tr
effectively and efficiently. ‘

(2) The president may direct a member !
training program stated in the direction.

(3) A member must not, without
a direction given under subsection;

Appointment of membe

fedge or experience of persons with a mental or intellectual
npairment (a “person eligible for appointment because of a
professional background”); or

(¢) in the Minister’s opinion, a person with experience of a person
with a mental or intellectual impairment (a “person eligible for
appointment because of personal experience”).

(4) The importance of the membership of the tribunal reflecting, to the

127 See preceding footnote.
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greatest extent practicable, the social and cultural diversity of the general
community must be taken into account in appointing members.

Selection

271.(1) For selecting a person for recomm
president, deputy president or a membe
applications from suitably qualified perso

ypointment as
advertise for
r selection.

(2) The Governor in Council may appoi
or member only if subsection (1) has t
appointment.

Duration of appointment

272.(1) The president or dep
longer than 5 years.!28

(2) A member holds pff
(3) The office o 'p

“for a term of not

nger than 3 years.129

cnt ora mcmbcr becomes

(d) b_; g found guilty of an offence that, in the Minister’s opinion,
makes the person unsuitable to perform official duties.

122 The president or deputy president may be reappointed—see Acts Interpretation
Act 1954, section 25(1)(c).

' A member may be reappointed—see Acts Interpretation Act 1954,
section 25(1)(c).
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Terms of appointment

273.(1) The Governor in Council r_nay decide the remuneration and
allowances payable to the president, deputy president, and other full-time
and part-time members.

(2) The president, deputy president and
members are to be paid the remuneration
Governor in Council.

(3) To the extent this Act does not sta
deputy president or other member holds offi
the terms set by the Governor in Council.

Leave of absence

rgsident or another

or all periods, when the president or deputy
sent from duty or Australia or can not, for another
the duties of the office.

president
reason, pe

e office is vacant; or

(b) fgFany period when one of the members is absent from duty or
Australia or can not, for another reason, perform the duties of the
office.

Registrar and staff

276.(1) The registrar of the tribunal, and other staff necessary to enable
the tribunal to exercise its functions, are to be appointed under the Public
Service Management and Employment Act 1988.

SO X NoWnm P WN

It

11

12
13

14

15
16

17

18
19
20

21
22

23
24
25

26

27
28
29



s277 145 s 279
Assisted and Substituted Decision Making

(2) The registrar may hold another office in the public service at the same
time. -
(3) The president has all the functions and powers of the chief executive

of a department, so far as the functions and powers relate to the
organisational unit made up of the registrar and tribunal staff, as if—

(a) the unit were a department wi  of the Public

Service Management and Emp

(b) the president were the chief exec

Annual report

277.(1) As soon as practicable
must—

(a) prepare a report on its

report in the Legislative
niSter receives the report.

-sident may make rules (“tribunal rules”) about the

practices edure of the tribunal or the tribunal registry.

(2) A rul¢'is subordinate legislation.
Arrangement of business

279.(1) The president is responsible for ensuring the quick and efficient
discharge of the tribunal’s business.

(2) For example, the president may give directions (“presidential
directions’’) about—
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(a) the arrangement of the tribunal’s business; and

(b) the members who are to constitute the tribunal for a particular
proceeding; and

(c) the places the tribunal is to sit; and

(d) the tribunal’s procedure.

(3) Directions under subsection (2
application.

Disqualification from hearing
280.(1) This section applies if—

(a) the president, deputy
interest, or a direct or i
the tribunal; and

(b) the interest

uty president or
fest to the presidentt as soon as practicable after the relevant facts come

nt when the tribunal considers the matter; or

(b) take part in a tribunal decision about the matter.

(5) Subsection (4) does not apply to the person giving notice if the
person to whom notice is given decides the interest is not of a material
nature.
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CHAPTER 11—ADULT GUARDIAN

PART 1—ESTABLISHMENT, FUNCTIONS AND
POWERS

Adult guardian
281. There is to be an Adult Guardian.

Functions

282. The adult guardian has the fun
this Act, including the following fiinction

l“guardian by

(a) protecting from
(i) adults wi

aking capacity;

Gision. maker for personal decisions and

acting as an appointed assistant or appointed decision maker for
personal and health care decisions if appointed by the tribunal;

d administering a community appointees scheme

ruiting and training people suitable for appointment as an
appointed assistant or appointed decision maker; and

(ii) supporting and monitoring people recruited under the
scheme who are appointed;

(e) establishing and administering a community visitors scheme
involving—
(1) recruiting and training people suitable for allocation as a

community visitor for a hospital or care facility in which an
adult with a mental or intellectual impairment lives; and

h
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(i) supporting and monitoring people recruited under the
scheme who are allocated for a hospital or care facility;

(f) educating and advising people about, and conducting research
into, the operation of this Act;

@)

seeking assistance for an adult

(h)
(@)

Powers
283.(1) The adult guardian has the pow

(2) The adult guardian
be done for performing th

Delegation—powers under appointment

286.(1) If the adult guardian is appointed as an appointed assistant or
appointed decision maker for an adult, the adult guardian may delegate!!! a
power given to the adult guardian by the appointment to make day-to-day

130 The Acts Interpretation Act 1954, section 27A applies to the delegation.
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decisions.

(2) Despite a paid carer or health care professional not being eligible for
appointment as an appointed assistant or appointed decision maker, the
adult guardian may delegate a power to make day-to-day decisions to a paid
carer or a health care professional.

(3) In this section—

“day-to-day decision’” means a minor
day-to-day issues.

Community visitor

impairment living in a hospital gt
allocate a community visitor for th

(2) A community visit
that preserves, as far as.

isitor ihvestigates a complaint, the community
t guardian the results of an investigation.

(b) é:)nferring alone with a resident; and

(c) if investigating a complaint about the care or treatment of a
resident and with the adult guardian’s written consent—

() entering the hospital or care facility at the time necessary to
investigate the complaint; and

(ii) requiring a staff member of the hospital or care facility to
answer questions and produce documents about the care or
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treatment of the resident; and

(d) ifinvestigating a complaint—examining, taking extracts from, or
making copies of, a document about the care or treatment of the
resident.

(6) To the greatest extent practicable, a community:visitoifor a hospital
or care facility must seek and take into acgduntithe v
resident before—

(a) asking a staff member of the h

(b) examining a document about the care or

(7) Views and wishes may be ex

(8) However, regardless of:
community visitor must act:in a

n may investigate a complaint or allegation that an
Sion-making capacity or decision-making capacity

Annual report

289.(1) The adult guardian must, as soon as practicable after each
financial year—

(a) prepare a report on the exercise of the adult guardian’s functions
during the year; and

—
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(b) give a copy of the report to the Minister.

(2) The Minister must table a copy of the report in the Legislative
Assembly within 14 sitting days after receiving the report.

PART 2—ADMINISTRAT

Appointment

290.(1) The adult guardian is to be appointed ont -time basis by the
Governor in Council.

person has demonstrated comm
with a mental or intellectual;

(3) A person may
the person holds offic

Duration

292.(1)C:Thc adult guardian holds office for a term of not longer than
5 years.13t

(2) The office of adult guardian becomes vacant if the adult guardian
resigns by signed notice of resignation given to the Governor in Council.

31 The adult guardian may be reappointed—see Acts Interpretation Act 1954,
section 25(1)(c).
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(3) The Governor in Council may remove the adult guardian from office
for— -

(a) physical or mental incapacity to perform official duties
satisfactorily; or

(b) neglect of duty; or

(c) dishonourable conduct; or

(d) being found guilty of an offen

Terms of appointment

293.(1) The Governor in Co “mgy:deci e peration and
allowances payable to the adult gugrdian.

(a) for any period the office is vacant; or

(b) for any period, or all periods, when the adult guardian is absent
from duty or Australia or can not, for another reason, perform the
duties of the office.
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Staff

296.(1) Staff necessary to enable the adult guardian to perform the adult
guardian’s functions are to be appointed under the Public Service
Management and Employment Act 1988.

(2) The adult guardian has all the functigns, and jpowess of the chief

(a) the unit were a department wit]
Service Management and Employ

(a) protecting the rights of adults with a mental or intellectual
ifnpairment;

(b) promoting the protection of the adults and their rights from
neglect, exploitation or abuse;

(¢) encouraging the development of programs to assist the adults to
reach the greatest practicable degree of autonomy;

(d) promoting the provision of services and facilities for the adults;
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(¢) monitoring and reviewing the dehvcry of services and facilities to
the adults.

Powers

299.(1) The public advocate may do all
be done for performing the public advoca

(2) If the public advocate considers it a
advocate may intervene in a proceeding inv
interests of adults with a mental or intellectu

the court.

Not under Ministerial control :

not under the control or

¢pare a report on the exercise of the public advocate’s functions
during the year; and

(b) give a copy of the report to the Minister.

(2) The Minister must table a copy of the report in the Legislative
Assembly within 14 sitting days after receiving the report.

132 The Acts Interpretation Act 1954, section 27A applies to the delegation.
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PART 2—ADMINISTRATIVE PROVISIONS

Appointment

303.(1) The public advocate is to be appointed on a-full-time basis by the
Governor in Council.

(2) A person is eligible for appointme
person has demonstrated commitment to
or intellectual impairment.

(3) A person may not hold office as publi
the person holds office as adult guardian or public tr

Selection
304.(1) For selecting a

(a) physical or mental incapacity to perform official duties
satisfactorily; or

(b) neglect of duty; or

(c) dishonourable conduct; or

133 The public advocate may be reappointed—see Acts Interpretation Act 1954,
section 25(1)(c).
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(d) being found guilty of an offence that, in the Minister’s opinion,
makes the person unsuitable t6 perform official duties.

Terms of appointment

306.(1) The Governor in Council may degide t:‘
allowances payable to the public advocate. ;

wrep¥ineration and

(2) The public advocate is to be paid
decided by the Governor in Council.

(3) To the extent this Act does not state
advocate holds office, the public advocate holds
by the Governor in Council.

Leave of absence
307. The Minister may |

, or all periods, when the public advocate is absent
ustralia or can not, for another reason, perform the
office.

309.(1) Staff necessary to enable the public advocate to perform the
public advocate’s functions may be appointed under the Public Service
Management and Employment Act 1988.

(2) The public advocate has all the functions and powers of the chief
executive of a department, so far as the functions and powers relate to the
organisational unit made up of the public advocate’s staff, as if—

(a) the unit were a department within the meaning of the Public
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Service Management and Employment Act 1988; and
(b) the public advocate were the chief executive of the department.

310. This Act does not affe
District Courts or Magis

18 inherent jurisdiction of the Supreme
patriagijurisdiction.13s

% The commission recommends the repeal of the Mental Health Act 1974,
schedule 5. This will require consequential amendments of the court rules and
section 7 will then be made subject to these amendments. However, these
consequential amendments are not yet included in the Bill.

135 This jurisdiction is based on the need to protect those who lack the capacity to
protect themselves. It allows the Supreme Court to appoint decision makers for
people who, because of mental illness, intellectual disability, illness, accident
or old age, are unable to adequately safeguard their own interests.
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(2) For this purpose only, a reference in this Act to the tribunal includes a
reference to the Supreme Court.13 -

Transfer of proceeding

313.(1) The Supreme Court may, if it considés it ai
proceeding within the tribunal’s jurisdictionto the trib

3.

Qpriate, transfer a

(2) The tribunal may, if it considers it apg
within the Supreme Court’s jurisdiction to th

(3) The transfer may be ordered on the coy
the application of a party to, or participant in, the

Stay of proceeding
314.(1) If there is a Su
enduring power of attorne

(2) The stay ma
application of a party
the tri .

reme Court proceeding about an adult’s enduring
bunal may appoint | or more substitute decision
the proceeding is resolved.

6 appties to the appointment.

(3) Th
application

1tment may be made on the tribunal’s initiative or on the
the adult or anyone else.

136 “Supreme Court” means a judge of the Supreme Court—see schedule 2
(Dictionary).
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PART 2—SETTLEMENTS OR DAMAGES AWARDS

Court sanction of settlement

316.(1) This section only applies to a civi
involving an adult, who, in the opinion
impaired decision-making capacity for a
proceeding or claim. :

roceeding .or civil claim
e court, has
tlement of the

(2) Settlement of a proceeding or claim is " ith thi tion of
the appropriate court.!37

(3) A settlement sanctioned by the appropriate ¢
adult. :

(4) In this section—
‘“appropriate court” mean
(a) if the proposed
jurisdiction ig
claim out of court before a
+-a court in which a proceeding could have

“sanctions a settlement between another person and an
r orders an amount to be paid by another person to an
adult; and

(b) in the court’s opinion, the adult might be an adult the tribunal
could decide had impaired decision-making capacity for decisions
about the control and management of the settlement proceeds or
Jjudgment amount.

137 The commission recommends that sanction of settlements by the public trustee
under the Public Trustee Act 1978 be discontinued. The Bill does not yet include
consequential amendments and transitional provisions.
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(2) In making its order, the court must—

(a) make an order requiring the settlement proceeds or judgment
amount not to be paid directly to the adult except under this Act;
and

(b) make an order as to costs (including a.directibp that-costs be taxed
on a party and party basis or solici#orand clie

(4) If the other f)crson is giv;
order of the tribunal within 21

y:fefunds, may be paid to
nagement of the settlement
enough to discharge the

ays of the court’s order, the settlement
ount, less any statutory refunds, may be paid to
whose receipt is enough to discharge the other

ment proceeds or judgment amount is paid to the
of the court (“money paid into court”); and

(b) the registrar is given a copy of a tribunal order;

the registrar must pay the money paid into court, with appropriate accretions
or deductions—

13 The commission recommends that protection orders and certificates of disability
under the Public Trustee Act 1978 be discontinued. It recommends that existing
protection orders and certificates of disability continue to have effect until the
tribunal makes an inconsistent order. This Bill does not yet include
consequential amendments and transitional provisions.
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(c) if the tribunal order includes a capacity declaration—to the adult;
or

(d) if the tribunal order is a substitute decision maker order—to the
substitute decision maker for control and management of the
settlement proceeds or judgment amount; or:

(¢) in any other case—as required by:
(7) This section does not affect a solicit
(8) In this section—

“capacity declaration” means an order.
decision-making capacity for decisions ak
management of the settlement j

(a) an order declari _
power of attorng

appointed decision maker for decisions
ranagement of the settlement proceeds or

318.(1)

“official” means—

this section—

(a) a member; or
(b) a tribunal staff member (including the registrar); or
(c) the adult guardian; or

(d) amember of the adult guardian’s staff; or
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(e) the public advocate; or
(f) a member of the public advocate’s staff; or
(g) acommunity visitor.

(2) An official is not civilly liable for an act done, or an omission made,
honestly and without negligence under this Ag

(3) If subsection (2) prevents a civil lia lity attachi

official, the
liability attaches instead to the State. :

PART 4—DEALING )

Preservation of confidentiality ;

319.(1) If a person
person’s involvement;

vaximum penak

2) A ,persoﬁ
gdministration of th
12, Or an opportun

s information through involvement in the
ct if the person gains the information because of
iven by being—

; deputy president or another member of the tribunal;

1Strar or a member of the tribunal staff; or
(C) o
(d) the public advocate or a member of the public advocate’s staff; or

s°adult guardian or a member of the adult guardian’s staff; or

(e) an appointed assistant or substitute decision maker; or
(f) acommunity visitor.

(3) A person may make a record of confidential information, or disclose
it to someone else—

(a) for this Act; or
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(b) to discharge a function under another law: or
(c) fora proceeding in a court or relevant tribunal; or
(d) if authorised under a regulation or another law: or

(¢) if authorised by the person to whom the i

()

expected to be endangered.
(4) In this section—

“confidential information” includes infor
but does not include—

ot prevent the adult guardian from
a person or to members of the public about an
nvestigation by the adult guardian if the adult
isclosure is necessary and reasonable in the public

(a) fﬁay express an opinion expressly or impliedly critical of an entity
only if the adult guardian has given the entity an opportunity to
answer the criticism; and

1 Section 319 prohibits the improper recording or disclosure of confidential
information.
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(b) may identify the complainant, directly or indirectly, only if it is

necessary and reasonable.

Chief executive may approve forms

321. The chief executive may approve fi

Regulation-making power
322. The Governor in Council

CONSEQ!
NSITIONAL

tains a:preliminary draft of certain consequential
sitional provisions and further consequential
cessary.]

provisions.
provisions a

1=~AMENDMENT OF LAND ACT 1994

Act amended in pt 1
323. This part amends the Land Act 1994.

Replacement of s 383 (Power of attorney)
324. Section 383—

omit, insert—

—
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‘Registration under Land Title Act

‘383. A power of attorney, or authorisation order, registered in the power
of attorney register under the Land Title Act 1994 is taken to be registered
for this Act.

‘Effect of general power of attorney

‘383A.(1) By giving a power of attorne
attorney and registering it under the Lg#
authorises the donee to deal with an interest
by the donor under this Act. :

12 power of
e donor

‘(2) However, the authority given i
stated in the power of attorney. 140’

‘enduring power of attorney that has begun to give a
r to make a decision dealing with land for the
donee; or

person.

(2) In this section—
“authorised person” see Land Title Act 1994, section 132..

140 The Assisted and Substituted Decision Making Act 1996, section 172 provides that
a substitute decision maker (whether under an enduring power of attorney or
tribunal appointment order) must, when exercising power, exercise it as required
by the terms of the power.
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Amendment of sch 6 (Dictionary)
326. Schedule 6—

insert—

* “authorisation order” see Land Title Act 1994, section 132

PART 2—AMENDMENT OF LA

Act amended in pt 2
327. This part amends the Land T

Amendment of s 4 (Definiti
328. Section 4, definiti

Replacement of ss 132-133
330. Sections 132 to 133—

omit, insert—

‘Definitions for division
‘132. In this division—

“authorisation order” means—
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(a) an order of a court authorising a person to act for another person,
including, for example, an order under section 136; or

(b) an order of the decisions tribunal appointing a substitute decision
maker to make, whether expressly or in general terms, a decision
dealing with land for a person.

“authorised person” means—

(@) for a court order authorising ia person or another

person—the person authorised,;

(b) for a tribunal order appointing a :
person—the substituted decision maker:

“decisions tribunal” means the A
Tribunal.

er to deal with land for the donor; and

(c) authorisation orders.

141 Transitional provisions have not been included in the draft Bill. However, it is
proposed that the definition of “enduring power of attorney” transitionally
include enduring powers of attorney made under the Property Law Act 1974

before the commencement of the Assisted and Substituted Decision Making
Act 1996.
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‘Effect of general power of attorney

‘132B.(1) By giving and registcring“a power of attorney that is not an
enduring power of attorney, the donor authorises the donee to deal with an
interest in land that may be dealt with by the donor under this Act.

‘(2) However, the authority given is subj
stated in the power of attorney. !4

Hmitaions expressly

an authorised person under an authorisation ord
until the power of attorney or authorisa,

ower of attorney gives a donee power to make a
and if the donor has impaired decision-making
sion, enough evidence of the enduring power of

person has impaired decision-making capacity for the decision; or

(b) a certificate from 2 doctors that the person has impaired
decision-making capacity for the decision.

42 The Assisted and Substituted Decision Making Act 1996, section 165 provides that
a substitute decision maker (whether under an enduring power of attorney or
tribunal appointment order) must, when exercising power, exercise it as required
by the terms of the power.

AN AL

11

12
13

14
15

16
17
18

19
20
21
22

23
24

25
26



s 331 169 s 331
Assisted and Substituted Decision Making

“(3) The registrar must keep a certified copy of the registered power of
attorney and return the original to the person who deposited it.

‘(4) However, if a registered enduring power of attorney includes
provisions not relevant to a power to deal with land, the registrar must keep
only a certified copy of an extract of the provisions relevant to a power to
deal with land and return the original power: .4 the person who
deposited it. ‘ -

‘Registering authorisation order

133.(1) The registrar may register an aithoris
particulars of it in the power of attorney register if:

(a) arequest to register it is lod

‘(2) If the order include;
land, the registrar must k

i¥a power to deal with
y of an extract of the

#1s not an enduring power of attorney has the same effect as if
the act were done by the donor.

‘(2) An act done in dealing with land by a donee under the terms of a
registered enduring power of attorney has the same effect as if —

(a) the act were done by the donor; and
(b) the donor had capacity to do the act.

‘(3) However, if the enduring power of attorney is invalid or has been
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revoked under the Assisted and Substituted Decision Making Act 1996, the
donee’s act has the effect given by subséction (2) only in favour of a person
who does not know of the invalidity or revocation.’.

(3) Section 134(4), ‘the donee’—

omit, insert—

‘a donee’.
(4) Section 134(5), after ‘the power of

insert—

‘is operational and’.
(5) Section 134(6)(a)—

omit, insert—

‘(a) deregistration of the po
(6) After section 134(6

insert—

(c) revoking the power of attorney; or

(d) removing a donee under the power of attorney; or

(e) removing power from a donee under the power of attorney.’.

43 For example, an adult’s enduring power of attorney is revoked if the adult
dies—see Assisted and Substituted Decision Making Act 1996, section 57.
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Insertion of new s 134A
332. After section 134—
insert—
‘Effect of registering an authorisation order

‘134A.(1) An act done for a person b
terms of a registered authorisation order ngt made by ¢
has the same effect as if—

son under the
isions tribunal

(b) the person had capacity to do the act.

iong tribunal is

‘(2) A registered authorisation ord
hin the terms

evidence the authorised person is
of the order.

“(3) An act done in dealing with
registered authorisation orgd
g

registered sation order if the instrument became effective after—

(@)

egistration of an order revoking or disclaiming the registered
order; or

(b) someone else is registered as owner of the relevant lot after the
death or bankruptcy of the person.’.

Replacement of s 135
333. Section 135—
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omit, insert—
‘Deregistration of registered power of attorney

‘135.(1) A registered power of attorney that is not an enduring power of
attorney may be deregistered by registering an instrument of revocation or
disclaimer.

‘(2) A registered enduring power of a pImey may deregistered

by—
(a) registering an instrument of revoc
(b) registering an instrument contain

to deal with land is invalid or no longer -
or the power has been re

(a) the person who
person’s death, t

wer of attorney or, after the
er’s death the chosen decision maker’s

registering sn order of revocation or disclaimer.

‘(2) Also, a registered order of the decisions tribunal may be deregistered
by registering an instrument containing enough evidence the power to deal
with the land is no longer exercisable as registered.

‘(3) An instrument mentioned in subsection (2) may only be lodged by
one of the following persons—

(a) the person for whom the decisions tribunal appointed a substitute
decision maker;
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(b) asubstitute decision maker appointed by the decisions tribunal;
(c) the registrar of the decisions tr-ibunal;
(d) aperson directed to lodge by the Supreme Court.

‘(4) In this section—

“order of disclaimer”, for an authorisatio er of
includes an order declaring the authorigation ord

Replacement of s 137
334. Section 137—

omit, insert—

(a) if there is

(c) 1if there is
person.

(@) an'act is required or permitted to be done by or in relation to a
person under this Act; and

(b) the person is a minor;

the act may be done by or in relation to a person who is responsible by law
for the management and care of the minor’s interests.’.
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Amendment of s 154 (Lodging certificate of title)
335. Section 154(2)(d), after ‘attorney’—

insert—

‘or authorisation order’.

Amendment of s 161 (Execution and pruc
336. After section 161(3A)—

insert—

if it is executed
6.,

‘(3B) An enduring power of attorney is validly éx
under the Assisted and Substituted D¢ Making

Amendment of s 168 (A pplication of pt 9)
339. Section 168—
insert—

‘(1A) This part does not apply to enduring powers of attorney under the
Assisted and Substituted Decision Making Act 1996..
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Omission of pt 9, div 2
340. Part 9, division 2—

omit.144

PART 4—AMENDMENT OF
1978

Act amended in pt 4
341. This part amends the Publig:--v

144 Transitional provisions dealing with existing enduring powers of attorney under
the Property Law Act 1974 are not yet included in the Bill.

145 The commission recommends the Public Trustee Act 1978, part 6 (Management
of incapacitated persons) be amended to abolish new Protection Orders and
Certificates of Disability. It recommends that a tribunal order may displace an
existing Protection Order or Certificate of Disability.
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SCHEDULE 1

TYPES OF CAPACITY AND DECISION

schedule 2

Types of capacity

=making capacity” for a decision if the
withiout assistance, of—

(a) understant
decision;

46 In determining whether an individual is capable of communicating the decisions
in some way, the tribunal must investigate the use of all reasonable ways of
facilitating communication, including, for example, sign boards—see
section 241 (Prerequisite in determining decision-making capacity).
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SCHEDULE 1 {continued)

PART 2—DECISION

Division 1—Intr

References to “decision”

4. A reference to a decision includes a re

Example—

A reference in section 39 to an ad

decisions:about legal matters.

Diyision 2—Personal and excluded personal decisions

Personal decision

6. A “personal decision’ of, or for, an adult is a decision (other than an
excluded personal decision) about the adult’s care (other than health care) or
welfare, including, for example, a decision about 1 or more of the
following—

(a) where the adult lives;
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SCHEDULE I1-(continued)

(b) with whom the adult lives;

(c) whether the adult works and, if so, the kind and place of work
and the employer; ’

(d) what education or training the adi
(e) whether the adult applies for a1

(f) day-to-day issues, including, for

Excluded personal decision

7. An “excluded personal d
about 1 or more of the following

it is a decision

(a) making or revo

am'agé of the adult.

consenting 1

alth care and special consent health care decisions

Health care decision

8.(1) A “health care decision” of, or for, an adult is a decision about
health care (other than special consent health care) of the adult.

(2) However, if an adult is terminally ill or in a state of permanent or
persistent unconsciousness, a health care decision of, or for, the adult does
not include a decision to withhold or withdraw life-sustaining measures
intended to sustain or prolong the adult’s life.
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SCHEDULE 1 {continued)

(3) This Act does not affect the common law relating to withholding or
withdrawing life-sustaining measures.

(4) In this section—

resuscitation.

Health care
9. “Health care” of an adult i itme; +0r a procedure—

(a) to maintain, di physical or mental

condition; ang;

n of, a health care provider;

naceutical drug if—

on is not needed to obtain the drug; and

normally self-administered; and

stration is for a recommended purpose and at a

treatment of the adult; or
L pon-intrusive examination made for diagnostic purposes.
Example of phragraph (e)—

A visual examination of an adult’s mouth, throat, nasal cavity, eyes or ears.

Special consent health care decision

10. “Special consent health care decision” of, or for, an adult is a
decision consenting to special consent health care of the adult.
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SCHEDULE 1 {continued)

Special consent health care

11. “Special consent health care” of an adult is—

(@)
(b)
©
@

(e

®

a)

% (2) “Tissue” is—

removal of tissue from the adult f meone else; or
sterilisation of the adult; or

termination of a pregnancy of the

or

psychiatric health care
regulations;!47 or

under the regulations.

to someone else includes
so laboratory reagents, or reference and
ly.or partly from pooled human plasma

an organ, blgad or part of a human body; or

147 The commission considers decisions about certain psychiatric health care for
adults with impaired decision-making capacity should not be dealt with in the
same way as health care decisions. For this reason, certain psychiatric health
care is categorised as special consent health care. However, instead of the
tribunal being able to consent to this type of special consent health care
decision, the commission considers appropriate special consent procedures for
psychiatric health care of adults with impaired decision-making capacity should
be contained in mental health legislation.
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SCHEDULE 1 {continued)

Sterilisation
13.(1) “Sterilisation” is a surgical procedure—

(a) performed on an adult who is, or i
and

(b) intended, or reasonably likely,
adult is, permanently infertile.

(2) Sterilisation does not include a procedire
organic malfunction or disease of the adult.

Termination

edure is not performed.

injuries sustained in an accident.

1y to be, fertile;

t does not include a
nction or disease of the

& on an adult is “primarily to treat
disease” if the adult’s organic malfunction or
e serious or irreversible damage to the adult’s

ure involving termination of a pregnancy may be primarily to treat
organic malfunction if the adult is a pregnant woman requiring abdominal surgery for

0N A AW N -

10
11
12

13

14
15
16
17

18

19
20
21

22

24



182
Assisted and Substituted Decision Making

SCHEDULE 1 {continued)

Division 4—Financial decisions

Financial decision
16. A “financial decision” of, or for,
decision about a legal matter) about the

management of the adult’s property, inclu
about 1 or more of the following—

(a) paying maintenance and accommodation;
and the adult’s dependants;

(b) paying the adult’s debts
©

to the extent the d

It or the adult’s property;

rving or improving the adult’s estate;

the tribunal’s approval, investing for the adult in investments
are not authorised investments;

(k)

(I) taking up rights to issues of new shares, or options for new
shares, to which the adult becomes entitled by the adult’s existing
shareholding (whether or not the shares are an authorised
investment);

(m) undertaking an authorised real estate transaction for the adult;

(n) with the tribunal’s approval, undertaking a real estate transaction
for the adult that is not an authorised real estate transaction;
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SCHEDULE 1 {continued)

(o) undertaking an authorised security transaction for the adult;

(p) with the tribunal’s approval, undertaking a secunty transactlon for
the adult that is not an authorised

Authorised investment

17. An “authorised investment” is aﬁ
Trust Accounts Act 1973 other than a sale or

Real estate transaction

18. A “real estate transactio ;
or purchase of real property

5t the adult’s existing real property to
be supplied for the adult or a dependant

dult’s existing real property.

Security transaction

20. A “security transaction” for an adult is a transaction involving the
use of the adult’s property as security, for example, for a loan.
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SCHEDULE 1-{continued)

Authorised security transaction

21.(1) An “authorised security transaction” for an adult is a security
transaction in which— :

(a) the transaction is to meet the needs of the a

a dependant of
the adult; and :

bout using legal services to bring or defend a
fore a court, tribunal or other entity; and

; on involved in bringing or defending a proceeding,
ingiuding a decision to settle (whether before or after the start of
the proceeding).148

18 A settlement for an adult whose decision-making capacity is impaired must be
sanctioned by a court (section 316). The commission recommends that sanction
of settlements by the public trustee under the Public Trustee Act 1978, section 59
(Compromise of actions by or on behalf of persons under a legal disability
claiming money or damages valid only with sanction of court or public trustee)
be discontinued.
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SCHEDULE 2

DICTIONARY

“appointed assistant”, for a decision
appointed4 by the tribunal to assist th
decision.

“appointed decision maker’’ means
by the tribunal.1s0

“appointment order” mean
appointed assistant o

“approved form” mean

, of an adult, means a person who has a close personal
relauonsmp with the adult and a personal interest in the adult’s welfare.

149 An appointed assistant may be appointed under chapter 6.

150 An appointed decision maker may be appointed under chapter 6.

151 Chapter 4 deals with enduring powers of attorney.

152 Chapter 5 deals with advance health care directives.

22
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SCHEDULE 2-continued)

“commissioner for declarations” see the Justices of the Peace and
Commissioners for Declarations Act 1991.

“confidentiality order” see section 202(2).

“conflict transaction” see section 189.

“criminal history”, of a person, means—*

(a) the person’s criminal record withi
Law (Rehabilitation of Offenders )
of that Act,153 includes a conviction to w
and

(b)

means 4 relationship between 2 persons (whether
same gender) who, although they are not legally
her, live in a relationship like the relationship

resident” means the deputy president of the tribunal.
“excluded personal decision” see schedule 1, section 7.
‘“family”, of an adult, consists of the following members—

(a) the adult’s spouse;

153 See Criminal Law (Rehabilitation of Offenders) Act 1986, section 6
(Non-disclosure of convictions upon expiration of rehabilitation period).
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SCHEDULE 2 {continued)

(b) each of the adult’s children who is 18 years or more (including a
stepchild, an adopted child, and a person for whom the adult was
foster-parent or guardian when the

(c) each of the adult’s parents (ingtuding a

(d) if there is no person mentioned ir:
reasonably available—each of the a
or more (including a step-sibling
foster-sibling).

“financial decision” sce schedule

ion or proceeding about an enduring power of
¢lated matter—a person who, in the tribunal’s
appropriate interest in the application; or

unal’s opinion, has an appropriate interest in the adult
conicerned in the application.

“insolvent” includes external administration (for example, liquidation,
receivership or compromise entered into with creditors) under the
Corporations Law or a similar law of a foreign jurisdiction.

‘“matters necessary to make an enduring power of attorney” means the
~ matters in section 36.

“member” means a member of the tribunal.

“object”, by an adult, to health care means—
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SCHEDULE 2 {continued)

(a) the adult indicates the adult does not wish to have the health care;
or

(b) the adult previously indicated, in similar ci stnces, the adult

has not indicated otherwise.
Example—

An indication may be given in an enduring P
care directive or in another way, including, for example;:

“paid carer”, for an adult, means so

principle!s¢ that damages
a court for voluntary services performed

“personal decision” see schedule 1, section 6.

15+ This principle was established in Griffiths v Kerkemeyer (1977) 139 CLR
161—see Queensland Law Reform Commission Report No. 45, The assessment of
damages in personal injury and wrongful death litigation, Griffiths v Kerkemeyer,
Section 15C Common Law Practice Act 1867, October 1993. The Common Law
Practice Act 1867, section 15C has been relocated to the Supreme Court Act 1995
as section 23.
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SCHEDULE 2 (continued)

“president” means the president of the tribunal.
“presidential directions” see section 279(2).

“primarily to treat organic malfunction:
section 15.

“primary carer”, of an adult who lives in’
the person in charge of the hospital or ¢

“psychologist” sce Psychologists Act 1977 iectic
“real estate transaction” see schedule |, section 18
“relation”, of a person, means— ;"

(a) aspouse of the first pe

(b) a person who is;eld ' { y blood, marriage or
adoption; o

\ is completely or mainly
ately or mainly dependent on the first

a member of the first person’s household.
nation” see schedule 1, section 12(1).
ian” see schedule 1, section 20.

promise or accept money paid into court.

“special consent health care decision” see schedule 1, section 10.
“spouse” includes a de facto partner.

“statutorily authorised health care decision maker”’, for an adult, means
each member of the adult’s family or close friend of the adult.

“sterilisation” see schedule 1, section 13.

“substitute decision maker”, for a decision for an adult, means a person
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SCHEDULE 2 {continued)

who makes the decision for the adult.15s

“Supreme Court” means a judge of the Supreme Court.

“term” includes condition, limitation and in,

“termination” see schedule 1, section 14.

“tissue” see schedule 1, section 12(2).
“tribunal” means the Assisted and Substitute
“tribunal rules” see section 278. ‘

155 This Act categorises substitute decision makers as follows—
* chosen decision makers
< statutorily authorised health care decision makers
» appointed decision makers.
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