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Chapter 1

TERMS OF REFERENCE
The Attorney-General has requested the Queensland Law Reform
Commission to review the Peace and Good Behaviour Act 1982 (Qld). 1

1.1

The Act permits a magistrate to grant to a person (the complainant) an
order requiring another person (the defendant) to ‘keep the peace and be of
good behaviour’ for a period of time specified in the order, and to comply with
any other conditions imposed by the order. 2
1.2

Under the terms of reference, the Commission is to consider whether
the Act provides an appropriate, easily accessible and effective mechanism for
protecting the community from breaches of the peace. 3

1.3

The factors to be taken into account by the Commission in its review

1.4

include:
•

the kind of conduct covered by the Act;

•

the complexity of the process for obtaining an order;

•

whether the existence of a filing fee deters people from seeking an order;
and

•

the enforcement of orders made under the Act.

If the Commission considers that the Act fails to provide the community
with appropriate, easily accessible and effective protection from ‘breaches of
the peace’, it is also to consider whether such a goal can be achieved by
changes to the existing mechanism, or whether an entirely new mechanism
should be established.
1.5

The complete terms of reference are reproduced in Appendix 1 of this

1.6

Report.
THE DISCUSSION PAPER
1.7
In March 2005, the Commission published a Discussion Paper for the
purpose of public consultation. 4 The Discussion Paper provided a summary of
the provisions of the Peace and Good Behaviour Act 1982 (Qld), as well as the

1
2
3
4

Letter to the Chairperson of the Commission, 7 July 2004.
The provisions of the Act are discussed in Chapter 2 of this Report.
Peace and Good Behaviour Act 1982 (Qld) ss 4, 6. The terms of reference are set out in Appendix 1 to this
Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005).
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provisions of comparable legislation in other Australian jurisdictions, and raised
a number of questions for consideration.
The Discussion Paper was widely distributed to relevant organisations
and interested individuals. In addition, the Discussion Paper was made
available on the Commission’s Home Page on the internet. 5

1.8

THE CONSULTATION PROCESS
Prior to publication of the Discussion Paper
In preparing the Discussion Paper, the Commission sought preliminary
information and advice from a number of individuals and organisations with
experience of the operation of the Peace and Good Behaviour Act 1982 (Qld),
including the Chief Magistrate of Queensland, the Commissioner of the
Queensland Police Service, the Dispute Resolution Branch of the Department
of Justice and Attorney-General, the Justices of the Peace Branch of the
Department of Justice and Attorney-General, Legal Aid Queensland, Caxton
Legal Centre Inc and private organisations representing Queensland justices of
the peace.
1.9

After the release of the Discussion Paper
The release of the Discussion Paper was accompanied by a call for
submissions, which was published in The Courier-Mail, in the Alternative Law
Journal, in various publications of peak bodies with an interest in this area of the
law, and on the Queensland government website ‘ConsultQld’. 6
1.10

In order to facilitate the consultation process, the Commission sought
comments and submissions from a number of key organisations and
individuals, including the Chief Magistrate of Queensland, the Magistrates Court
Branch of the Department of Justice and Attorney-General, the Dispute
Resolution Branch of the Department of Justice and Attorney-General, the
Queensland Police Service, the Department of Child Safety, Legal Aid
Queensland, community legal services, disability advocacy services, service
providers for people affected by domestic violence, tenancy advice and
advocacy organisations, and peak representative bodies for employers and
employees. The Commission also met with some of these organisations and
individuals in person.

1.11

As part of the process of preparing this Report, the Commission has
sought and received additional information and advice about specific issues
arising in the review from a number of organisations and individuals with

1.12

5
6

<http://www.qlrc.qld.gov.au/publications.htm>.
<http://www.getinvolved.qld.gov.au/consultqld/>.
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experience in the operation of the Act and other relevant matters, including the
Chief Magistrate of Queensland, the Magistrates Court Branch of the
Department of Justice and Attorney-General and Mr JS Gordon, magistrate.
The Commission is grateful for the assistance provided by these organisations
and individuals.
SUBMISSIONS
The Commission received 32 submissions from interested
organisations and individuals.
The Commission is grateful to these
organisations and individuals for their participation in the review and for their
contribution to the recommendations made by the Commission in this Report. A
list of submissions is set out in Appendix 2 of this Report.

1.13

THE COMMISSION’S APPROACH
1.14
In this review, the Commission has considered whether the Peace and
Good Behaviour Act 1982 (Qld) provides adequate protection for people in the
community.

The significant majority of submissions received by the Commission in
relation to the review expressed the view that the current Peace and Good
Behaviour Act 1982 (Qld) does not provide an appropriate, accessible and
effective mechanism for the protection of the community from certain forms of
violence. In particular, many submissions indicated that the existing grounds for
obtaining an order are too restrictive, the procedure for seeking an order is too
complex, the existing mechanism for referral to mediation is inadequate, and
there is inadequate provision for prosecution of breaches.
1.15

1.16
The Commission is of the view that the Peace and Good Behaviour Act
1982 (Qld) does not provide an appropriate, easily accessible and effective
mechanism for protecting the community. Given the shortcomings of the
current Act, the Commission considers that a new legislative mechanism – the
‘Personal Protection Act’ – should be established in its place. 7 Appendix 4 of
this Report contains the proposed Personal Protection Bill 2007 which reflects
the Commission’s recommendations in this Report.

THE STRUCTURE OF THIS REPORT
Chapter 2 outlines the current provisions of the Peace and Good
Behaviour Act 1982 (Qld) and its historical background. It also gives an
overview of the relationship of the Peace and Good Behaviour Act 1982 (Qld)

1.17

7

See Chapter 3 of this Report which discusses the Commission’s general approach to the development of the
Personal Protection Bill 2007 as a new legislative mechanism for the protection of members of the community
from certain forms of violence.
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with the Domestic and Family Violence Protection Act 1989 (Qld) and the
development of similar legislation in other Australian jurisdictions.
Chapter 3 discusses some of the key policy issues arising under the
review. It sets out the Commission’s general approach to the development of
the Personal Protection Bill 2007 as a new legislative mechanism for the
protection of members of the community from certain forms of violence. It also
discusses some of the key features of the proposed Personal Protection Bill
2007, issues affecting the scope of the Bill and resource implications arising
from the Commission’s recommendations.
1.18

Chapter 4 considers the inclusion of a scheme for the making of
personal protection orders under the proposed Personal Protection Bill 2007. It
considers the court’s power to make personal protection orders and who, other
than the person for whose benefit an order is sought, can be protected by a
personal protection order. The following three chapters consider other aspects
of the Commission’s proposed scheme for making personal protection orders.
1.19

Chapter 5 examines the appropriateness of the ambit of the current
grounds for obtaining a peace and good behaviour order, and the grounds for
obtaining a personal protection order under the Personal Protection Bill 2007,
including harassment and intimidation. It also considers the grounds on which a
person, other than the person for whose benefit a personal protection order is
made, can also be protected by the order.
1.20

Chapter 6 discusses eligibility to make an application for a personal
protection order. It considers whether specific provision should be made in the
Personal Protection Bill 2007 allowing applications to be made on behalf of
certain classes of people, namely, adults with, or without, capacity and children.
It also considers who should be entitled to bring an application on another
person’s behalf. The role of police in making an application for a personal
protection order is also considered.
1.21

Chapter 7 examines the generality of a peace and good behaviour
order and discusses the conditions that may be imposed in a personal
protection order under the Personal Protection Bill 2007. It considers the
inclusion of a standard condition and the court’s discretion to impose specific
conditions in a personal protection order.

1.22

Chapter 8 discusses the inclusion of a scheme in the Personal
Protection Bill 2007 for the making of a workplace protection order; a specific
kind of order which allows an employer to apply for an order to protect
employees in the workplace. It considers the court’s power to make a
workplace protection order, the grounds for making a workplace protection
order, who may apply for, and what conditions may be imposed in, a workplace
protection order.
1.23
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The remaining chapters of the Report examine other aspects of the
proposed Personal Protection Bill 2007 which apply in relation to both personal
protection orders and workplace protection orders.
1.24

1.25
Chapter 9 examines the procedures for making an application under
the Peace and Good Behaviour Act 1982 (Qld) and the proposed new Personal
Protection Bill 2007, including applications made in circumstances of urgency.
It discusses the role of justices of the peace in the application process, the
screening of applications for unmeritorious complaints and the ability for police
applicants to initiate proceedings by issuing a notice to appear.
1.26
Chapter 10 examines the role of mediation in resolving disputes the
subject of proceedings under the Peace and Good Behaviour Act 1982 (Qld)
and the proposed new Personal Protection Bill 2007. It also considers the role
of preliminary conferences.

Chapter 11 considers the procedures for hearing applications under the
proposed new Personal Protection Bill 2007. It deals with the court’s powers on
the appearance or non-appearance of the parties, explaining the consequences
of making an application to the parties and the withdrawal of applications. This
chapter also examines the standard of proof, the application of the rules of
evidence and the way in which evidence is given in proceedings under the Bill.
It also deals with measures to support vulnerable witnesses.
1.27

Chapter 12 examines the court’s power to make interim protection
orders in a range of circumstances, including ex parte orders and orders made
on application by telephone or some other form of electronic communication. It
also discusses consent orders and orders made on a court’s own initiative in
sentencing proceedings.
1.28

1.29

Chapter 13 examines the duration of protection orders.

Chapter 14 discusses the consequences of granting and breaching a
protection order, including the offence of breaching an order or conditions of an
order. The role of police in the enforcement of orders, including the prosecution
of breaches, is also considered.
1.30

Chapter 15 deals with the inclusion of provisions in the Personal
Protection Bill 2007 for the variation and setting aside of a protection order.

1.31

1.32
Chapter 16 examines the right of appeal against certain orders or
decisions made in proceedings under the Personal Protection Bill 2007.

Chapter 17 examines the inclusion of a scheme under the Personal
Protection Bill 2007 for the recognition of an order, made in another Australian
State or Territory or in New Zealand, which has the same or similar effect as a
protection order made under the Personal Protection Bill 2007.

1.33

Introduction
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Chapter 18 considers the court’s power to restrict publication or other
dissemination of proceedings under the Personal Protection Bill 2007 to the
public or a section of the public.

1.34

1.35

Chapter 19 considers requirements for the service of documents.

Chapter 20 discusses several miscellaneous issues, including joint
respondents, children as respondents, informing the Adult Guardian of
concerns, entitlement to appear, provisions about warrants, the application of
the Bail Act 1980 (Qld), notification of the Commissioner of Police about
applications and orders, the relationship between applications made under the
Personal Protection Bill 2007 and the Domestic and Family Violence Protection
Act 1989 (Qld), the jurisdiction of the court, costs and filing fees.
1.36

In examining the scope of the Peace and Good Behaviour Act 1982
(Qld), the Report includes information about the relevant provisions of the
Domestic and Family Violence Protection Act 1989 (Qld) and the Justices Act
1886 (Qld). The Report also discusses similar provisions in the relevant
restraining order legislation in other Australian jurisdictions.
1.37

Appendix 1 of the Report sets out the Commission’s terms of reference
for the review. Appendix 2 includes a list of the submissions received by the
Commission in relation to the review.

1.38

The Report also includes, in Appendix 4, draft legislation prepared by
the Office of the Queensland Parliamentary Counsel for implementing the
Commission’s recommendations. The Commission would like to thank Ms
Sandra Lawson, Senior Assistant Parliamentary Counsel, for her expertise and
assistance in the preparation of the draft legislation.
1.39

Appendix 3 is a comparative table which identifies, in relation to each
substantive provision of the draft legislation in Appendix 4, the
recommendation/s in this Report to which that provision gives effect.

1.40

1.41
Unless otherwise specified, the law is stated in this Report as at 3
December 2007.

Terminology
Child
1.42
In this Report, the term ‘child’ is used to refer to a person who is under
18 years, and includes a young person.
Young person
1.43

The term ‘young person’ is used in this Report to refer to an older child.

8

Chapter 1

Civil restraining order legislation
1.44
In this Report, the term ‘civil restraining order legislation’ is used to
refer to the legislation in other Australian States and Territories, set out below,
to the extent it provides similar coverage to the proposed new Personal
Protection Bill 2007.

In the Northern Territory, significant amendments have been made to
the civil restraining order legislation which introduce a new, and more
comprehensive, restraining order scheme. While the new legislation has not yet
commenced, the Commission has included discussion of the new provisions
throughout the Report.
1.45

1.46
Amending legislation has also been enacted in New South Wales, but
has not yet commenced. Where relevant, changes introduced by the new
legislation are noted throughout the Report.

For a more detailed discussion of the legislation in other jurisdictions,
see parapraphs 2.33–2.55 in Chapter 2 of this Report.

1.47

Jurisdiction
ACT

Statute
Domestic Violence and
Protection Orders Act
2001 (ACT) 8

Coverage
Covers personal violence for which
a ‘personal protection order’ may
be made.

Currency
In force.

New South
Wales

Crimes Act 1900
9
(NSW) pt 15A

Covers personal violence, including
intimidation and stalking, for which
an ‘apprehended personal violence
order’ may be made.

In force, but is
to be repealed
and replaced
(see below).

Crimes (Domestic and
Personal Violence) Act
2007 (NSW)

Repeals and replaces pt 15A of the
Crimes Act 1900 (NSW).
Continues to provide for the making
of ‘apprehended personal violence
orders’.

Assented to on
7 December
2007 but has
not yet
commenced.

Justices Act (NT) pt IV
div 7

Empowers the Court of Summary
Jurisdiction to order the defendant,
upon complaint, to enter into a
recognizance to keep the peace or
be of good behaviour.

In force, but is
to be repealed
and replaced
(see below).

Northern
Territory

8
9

Also see Domestic Violence and Protection Orders Regulation 2002 (ACT).
Also see Crimes (General) Regulation 2005 (NSW).
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Jurisdiction

Statute
Justices Act (NT) pt
IVA

Coverage
Replaces pt IV div 7 of the Justices
Act (NT). 10 Covers personal
violence by introducing a scheme
for the making of ‘personal violence
restraining orders’.

Currency
Assented to on
12 December
2007 but has
not yet
commenced.

South
Australia

Summary Procedure
Act 1921 (SA) pt 4 div
11
7

Covers personal violence, including
intimidating or offensive behaviour
(for which a ‘restraining order’ may
be made).

In force.

Tasmania

Justices Act 1959
12
(Tas) pt XA

Covers personal violence, including
stalking (for which a ‘restraint order’
may be made).

In force.

Victoria

Magistrates’ Court Act
1989 (Vic) s 126A

Empowers the Magistrates’ Court to
make an order, upon application, to
bind a person to keep the peace or
be of good behaviour.

In force.

Crimes (Family
Violence) Act 1987
(Vic) 13

Covers stalking for which an
‘intervention order’ may be made,
even if there is no family
relationship between the parties. 14

In force.

Restraining Orders Act
1997 (WA) 15

Covers both personal violence and
other misconduct, such as
behaviour that is or may lead to a
breach of the peace, for which a
‘violence restraining order’ or a
‘misconduct restraining order’ may
be made.

In force.

Western
Australia

10
11
12
13
14
15

Justices Act (NT) pt IV div 7 is repealed and replaced with a new pt IVA by the Domestic and Family Violence
Act (NT) s 145.
Also see Summary Procedure (Restraining Orders) Regulations 2006 (SA).
Also see Justices (Restraint Orders) Rules 2003 (Tas).
Also see Crimes (Family Violence) Regulations 2005 (Vic); Magistrates' Court (Family Violence) Rules 2000
(Vic).
By virtue of s 21A(5) of the Crimes Act 1958 (Vic).
Also see Restraining Orders Regulations 1997 (WA).
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INTRODUCTION
2.1
This chapter provides an overview of the Peace and Good Behaviour
Act 1982 (Qld). The first part of the chapter gives a brief history of the
development of the Act, including an overview of its relationship with the
Domestic and Family Violence Protection Act 1989 (Qld). The second part of
the chapter is an overview of the content of the Peace and Good Behaviour Act
1982 (Qld). It outlines the scope and provisions of the Act as it currently
operates. The final part of the chapter outlines the development of similar
legislation in other Australian jurisdictions to provide a context in which to
consider the reform of the legislation in Queensland.

HISTORICAL BACKGROUND
Origins of the Peace and Good Behaviour Act 1982 (Qld)
The historical origins of the power to make ‘peace and good behaviour’
orders are somewhat obscure, and have been traced back at least 700 years. 16
It has been suggested that, initially, justices of the peace had two separate
powers – a common law power to bind over to keep the peace a person who
had ‘made threats against others or otherwise displayed propensities to
violence’, and a power granted by a 14th century statute 17 to bind a person over
‘to be of good behaviour generally’ – but that by the time of colonial settlement
in Australia in the 19th century, the two had merged and had come to be
regarded as manifestations of the same power, without distinguishing between
the sources of either of them. 18 Australian courts have recognised both the
common law 19 and legislative 20 bases for the power.
2.2

In Queensland, the power was first given statutory recognition by the
Justices Act 1886 (Qld). 21 However, the relevant provisions of that Act were
repealed in 1964. 22
2.3

16
17
18
19
20
21
22

See Law Commission (England and Wales), Binding Over, Report No 222 (1994) [2.1].
34 Edw III c 1 (1361).
R v Wright, Ex parte Klar (1971) 1 SASR 103, 106–8 (Bray CJ).
See, for example, Carr v Werry [1979] 1 NSWLR 144, 146 (Lee J).
See, for example, O’Kane v Sellheim (1882) QLJ 85, 87–8 (Lilley CJ).
Justices Act 1886 (Qld) ss 198 (Complaint praying for surety of the peace), 199 (Complaint praying for surety
for the good behaviour).
The parliamentary debate accompanying the amending legislation does not provide any insight into the
reason for the repeal of these provisions, apart from modernising the Act and bringing it up to date:
Queensland, Parliamentary Debates, Legislative Assembly, 19 March 1964, 2696 (Mr Patrick Hanlon).
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In introducing the Peace and Good Behaviour Bill 1982 (Qld) into the
Queensland Parliament, the then Minister for Justice and Attorney-General, the
Honourable Samuel Doumany, observed: 23

2.4

The purpose of this Bill … is, in the main, one of preventive justice. The
contents of the Bill are … designed to provide some remedy for actual or
threatened breaches of the peace, such as the ever-present problem of actual
or threatened violence occurring in the community.

Relationship with domestic violence legislation
When the Peace and Good Behaviour Act 1982 (Qld) was passed in
1982, it was intended to create a means of preventing ‘[a] considerable variety
of disturbances [that] occur in the community where actual or threatened
violence is involved, such as domestic disturbances, disputes between
neighbours, child abuse and the like’. 24

2.5

The parliamentary debate that accompanied the introduction of the
Peace and Good Behaviour Bill 1982 (Qld) demonstrated a growing public
awareness of domestic violence. 25
Five years later, the Queensland
Government appointed a task force to investigate the problem and to
recommend ways in which it could be prevented. The task force reported in
1988. It found that, for a number of reasons, the Peace and Good Behaviour
Act 1982 (Qld) was generally ineffective in helping domestic violence victims. 26
However, the task force considered that, while the Act did not provide sufficient
protection for spouses who were being abused or threatened by their partners,
it nonetheless had ‘a meaningful role in protecting a wide range of persons,
including neighbours, acquaintances and tenants, from threatening or abusive
behaviour’. 27
2.6

2.7
The task force was therefore of the view that the relief provided by the
Peace and Good Behaviour Act 1982 (Qld) for those classes of persons should
remain, and chose not to include domestic violence matters in the ambit of the
Peace and Good Behaviour Act 1982 (Qld). 28 Instead, the task force
recommended the introduction of separate legislation to deal specifically with
domestic violence. 29 As a result of the work of the task force, the Domestic
23

24
25
26
27
28
29

See the Second Reading Speech of the Peace and Good Behaviour Bill 1982 (Qld): Queensland,
Parliamentary Debates, Legislative Assembly, 14 September 1982, 840 (Hon Samuel Doumany, Minister for
Justice and Attorney-General).
Ibid 841.
See for example: Queensland, Parliamentary Debates, Legislative Assembly, 10 November 1982, 2138 (Mr
Ian Prentice), 2140 (Ms Beryce Nelson), 2144 (Dr John Lockwood).
Queensland Domestic Violence Task Force, Beyond These Walls, Report (1988) 157.
Ibid 160.
Ibid.
Ibid 160 ff 173–7, rec 24.
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Violence (Family Protection) Act 1989 (Qld) was enacted. 30 That Act was
substantially amended in 1992 and again in 2002, when it was renamed the
Domestic and Family Violence Protection Act 1989 (Qld).
The 2002
amendments significantly expanded the types of relationship to which the Act
applies. 31 The Act applies if a ‘domestic relationship’ exists between the two
persons. 32 A ‘domestic relationship’ includes a spousal relationship, an intimate
personal relationship, a family relationship, and an informal care relationship. 33
Although the current Peace and Good Behaviour Act 1982 (Qld) is still
theoretically capable of applying in a domestic violence situation, it has, in
practical terms, been overtaken by the provisions of the Domestic and Family
Violence Protection Act 1989 (Qld). Anecdotal information supplied to the
Commission from community legal services indicates that, currently, the Peace
and Good Behaviour Act 1982 (Qld) is more often used in neighbour disputes
and in disputes between former flatmates, co-workers or former co-workers
where there have been threats of, or actual, violence. 34
2.8

OVERVIEW OF THE CURRENT ACT
The Peace and Good Behaviour Act 1982 (Qld) provides that a justice
of the peace may, in certain circumstances, issue a summons for a person to
appear or a warrant for the person to be apprehended and brought before a
Magistrates Court. 35 The court may make an order requiring the person (the
defendant) to ‘keep the peace and be of good behaviour’ for the period
specified in the order, 36 and may impose such other conditions as it thinks fit.37
2.9

In the financial year to 30 June 2007, approximately 540 applications
for peace and good behaviour orders were received by the Magistrates Courts
throughout Queensland, with approximately 100 of these proceeding to
hearing. 38 The Caxton Legal Centre Inc observed from its own data, covering
an earlier period, that although it had directly advised only a small number of

2.10

30

31
32
33

34
35
36
37
38

See the Second Reading Speech of the Domestic Violence (Family Protection) Bill 1989 (Qld): Queensland,
Parliamentary Debates, Legislative Assembly, 15 March 1989, 3797–8 (Hon Craig Sherrin, Minister for Family
Services).
Domestic Violence Legislation Amendment Act 2002 (Qld) ss 9, 11.
Domestic and Family Violence Protection Act 1989 (Qld) ss 11, 11A, 20(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 11A. See also Domestic and Family Violence
Protection Act 1989 (Qld) ss 12 (What is a spousal relationship and who is a spouse), 12A (What is an
intimate personal relationship), 12B (Meaning of family relationship and relative), 12C (What is an informal
care relationship), 12D(2) (Children as applicants and respondents generally).
Information provided to the Commission by Caxton Legal Centre Inc, 23 August 2004; Submissions 19, 22.
Peace and Good Behaviour Act 1982 (Qld) s 4(2A).
Peace and Good Behaviour Act 1982 (Qld) s 6(3)(b).
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
Information provided by the Chief Magistrate, Judge MP Irwin, 30 October 2007.
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clients in relation to orders under the Act, this represented only a fraction of the
occasions on which advice has been given about such orders, because the
majority of advice would be related to separate substantive issues, and would
be entered into the Centre’s database as advices about those substantive
issues. 39
Who can apply for an order
The Peace and Good Behaviour Act 1982 (Qld) does not contain any
criteria for eligibility for seeking an order. There is no requirement for there to
be a relationship of a particular kind between the parties. The Act merely
provides for one person (the complainant) to make a complaint about the
conduct of another person (the defendant) towards the complainant or the
complainant’s property. 40
2.11

A complainant may also complain about the conduct of the defendant
in relation to a person under the complainant’s care or charge. 41

2.12

There is no provision for a person other than the complainant to seek
an order.
2.13

Grounds for obtaining an order
A complainant may make a complaint that the defendant has made
certain threats and that the complainant is in fear of the defendant. 42
2.14

The Peace and Good Behaviour Act 1982 (Qld) requires the
defendant’s threatening conduct to be directed towards the person of the
complainant or of a person under the complainant’s care or charge, or towards
the property of the complainant.
2.15

2.16
•

39
40

41

42
43

The substance of the threat must be to:
assault or do any bodily injury to the complainant or to a person under
the complainant’s care or charge; 43

Information provided by Caxton Legal Centre Inc, 23 August 2004.
Peace and Good Behaviour Act 1982 (Qld) s 4(1), (2). The conduct complained of may also include procuring
another person to do certain things in relation to the complainant or the complainant’s property: Peace and
Good Behaviour Act 1982 (Qld) s 4(1)(b), (d).
Peace and Good Behaviour Act 1982 (Qld) s 4(1)(a). The conduct complained of may also include procuring
another person to do certain things in relation to a person under the complainant’s care or charge: Peace and
Good Behaviour Act 1982 (Qld) s 4(1)(b).
Peace and Good Behaviour Act 1982 (Qld) s 4(1).
Peace and Good Behaviour Act 1982 (Qld) s 4(1)(a).
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•

procure another person to assault or do any bodily injury to the
complainant or to a person under the complainant’s care or charge; 44

•

destroy or damage any property of the complainant; 45 or

•

procure another person to destroy or damage any property of the
complainant. 46

2.17

The complainant must also be in fear of the defendant. 47

A complainant may also make a complaint that the intentional conduct
of the defendant towards the complainant has caused the complainant to fear
that the defendant will destroy or damage any property of the complainant. 48

2.18

The procedure for obtaining an order
The procedure for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld) involves a two-step process.
2.19
2.20

The first step is the making of a complaint before a justice of the peace.

If satisfied the complaint is substantiated and that the complainant’s
fear is reasonable, the justice of the peace may issue a summons requiring the
defendant to appear before a Magistrates Court or a warrant requiring that the
defendant be apprehended and brought before a Magistrates Court. 49

2.21

However, if the justice of the peace considers that the matter would be
better resolved by mediation than by proceedings before a Magistrates Court,
the justice may, with the complainant’s consent, submit the matter to
mediation. 50 The Act is silent as to what happens if the matter is not resolved at
mediation, or if the complainant does not consent to mediation.

2.22

2.23
The second step in the process of obtaining an order is the hearing
before the Magistrates Court. At the hearing, the court may either dismiss the
complaint, 51 or make an order that the defendant keep the peace and be of
44
45
46
47
48
49
50

51

Peace and Good Behaviour Act 1982 (Qld) s 4(1)(b).
Peace and Good Behaviour Act 1982 (Qld) s 4(1)(c).
Peace and Good Behaviour Act 1982 (Qld) s 4(1)(d).
Peace and Good Behaviour Act 1982 (Qld) s 4(1).
Peace and Good Behaviour Act 1982 (Qld) s 4(2). The grounds for making a complaint pursuant to this
section of the Act were amended by the Justice and Other Legislation Amendment Act 2004 (Qld) s 66(3).
Peace and Good Behaviour Act 1982 (Qld) s 4(2A).
Peace and Good Behaviour Act 1982 (Qld) s 4(3). This section was amended in 2004 to apply to complaints
made pursuant to both s 4(1) and 4(2) of the Peace and Good Behaviour Act 1982 (Qld): see Justice and
Other Legislation Amendment Act 2004 (Qld) s 66(4). Mediation is discussed in Chapter 10 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 6(3)(a).
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good behaviour for such time, specified in the order, as the court thinks fit. 52
The order may also contain any other conditions that the court thinks
appropriate. 53
If the defendant does not appear in court to answer the complaint and
proof of service of the summons is made, the court may nonetheless proceed
and may, in the absence of the defendant, make an order against him or her. 54
2.24

The nature of the proceeding
A relevant issue in relation to the procedure for obtaining a peace and
good behaviour order is whether the hearing of an application for an order is
civil or criminal in nature. No specific provision appears in the Peace and Good
Behaviour Act 1982 (Qld).

2.25

2.26
The question as to the nature of the proceeding is relevant because of
its bearing on the issue of the standard of proof required for the granting of an
order. In a criminal proceeding, the allegations against the defendant must be
proved beyond a reasonable doubt. 55 However, in a civil proceeding, the
standard of proof is merely on the balance of probabilities – that is, more likely
than not. 56

Given that, historically, the object of peace and good behaviour orders
was preventive rather than punitive – ‘a precautionary measure to prevent a
future crime, … not by way of punishment for something past’ 57 – it is difficult to
characterise the proceeding as criminal. 58 However, the Act provides that a
hearing is to be conducted as if it were the summary prosecution of an offence
under the Justices Act 1886 (Qld). 59
2.27

In Queensland, it has been held that, notwithstanding the reference in
the Act to prosecutions under the Justices Act 1886 (Qld), the proceeding for a
peace and good behaviour order is not criminal in character: 60
2.28

52
53
54
55
56
57
58
59
60

Peace and Good Behaviour Act 1982 (Qld) s 6(3)(b).
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
Peace and Good Behaviour Act 1982 (Qld) s 7(1)(b).
Brown v The King (1913) 17 CLR 570, 584-5 (Barton ACJ), 595 (Isaacs and Powers JJ); Woolmington v DPP
[1935] AC 462, 481.
See generally, Halbury’s Laws of England (4th ed, 2002) Vol 17(1) [426]; Brown v The King (1913)
17 CLR 570, 584–5 (Barton ACJ); 595 (Isaacs and Powers JJ).
Ex parte Davis (1871) 35 JP 551, 551–2 (Blackburn J).
Laidlaw v Hulett; Ex parte Hulett [1998] 2 Qd R 45, 52 (McPherson JA).
Peace and Good Behaviour Act 1982 (Qld) s 8.
Laidlaw v Hulett; Ex parte Hulett [1998] 2 Qd R 45, 51 (McPherson JA). See also at 49 (Fitzgerald P).
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The appellant naturally enough placed much stress on s. 8 of the Act as
showing that the statutory proceedings were intended to be criminal. The
submission is plainly not without force; but it is also legitimate to regard s. 8 as
having been drawn with the specific purpose of avoiding that result. … In
assimilating the statutory procedure to the procedure for summary prosecution
of offences, the legislation appears to have deliberately stopped short of
expressly declaring a matter of complaint under the Act to be an offence. …
there is nothing to suggest that the order itself involves conviction for an
offence.

Accordingly, although the hearing may be ‘analogous to a criminal
proceeding’, 61 the criminal standard of proof does not apply. 62

2.29

Nonetheless, it is necessary for the court, in weighing the evidence, to
take into account the seriousness of the allegations against the defendant and
the adverse consequences that a finding of a threat to do violence to a person
or a person’s property may have for the defendant. 63
2.30

Breach of an order
Although the hearing of an application for a peace and good behaviour
order is not characterised as a criminal proceeding, 64 once an order has been
made, a person who contravenes or fails to comply with the order, or any
condition of the order, commits a criminal offence, for which the maximum
penalty is $7500 or imprisonment for one year. 65
2.31

A person convicted of the offence may, upon conviction, be made
subject to a further order for such time as the court thinks fit. 66
2.32

THE DEVELOPMENT OF SIMILAR LEGISLATION IN OTHER JURISDICTIONS
2.33
The other Australian jurisdictions have developed legislation which
empowers a court to make a restraining order, on a civil application, in relation
to both personal violence and domestic violence. In some jurisdictions,
restraining orders for personal violence are dealt with in separate legislation. In
others, the same legislation provides for both personal violence and domestic
violence. Throughout this Report, the legislation of other jurisdictions which

61
62
63
64
65
66

Ibid 53 (Shepherdson J).
Ibid 51 (McPherson JA), 55 (Shepherdson J), (Fitzgerald P not deciding).
Ibid 49 (Fitzgerald P), 52 (McPherson JA), 55 (Shepherdson J). See also Briginshaw v Briginshaw (1938) 60
CLR 336 and Rejfek v McElroy (1965) 112 CLR 517.
Laidlaw v Hulett; Ex parte Hulett [1998] 2 Qd R 45.
Peace and Good Behaviour Act 1982 (Qld) s 10; Penalties and Sentences Act 1992 (Qld) s 5(1)(b).
Peace and Good Behaviour Act 1982 (Qld) s 11.
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deals with restraining orders for personal violence is collectively referred to as
‘civil restraining order legislation’. 67
The ACT
In the ACT, one piece of legislation – the Domestic Violence and
Protection Orders Act 2001 (ACT) – deals with both personal violence, for which
a ‘personal protection order’ may be made, and domestic violence, for which a
‘domestic violence order’ may be made. 68
2.34

That legislation was enacted to consolidate the general restraining
order provisions of the Magistrates Court Act 1930 (ACT) and the provisions of
the Domestic Violence Act 1986 (ACT) and, primarily, to clarify and simplify the
procedural rules that applied in relation to general restraining orders and
domestic violence orders. 69

2.35

In 2005, the legislation was renamed from the Protection Orders Act
2001 (ACT) 70 to acknowledge the difference between domestic violence orders
and personal protection orders and to give ‘greater recognition to domestic
violence as a particular form of interpersonal violence that requires a higher
level of protective response’. 71 The amending legislation also expanded the
definitions of ‘domestic violence’ and ‘relative’ to increase the protection
available for certain kinds of behaviour and in relation to particular
relationships. 72
2.36

New South Wales
2.37
Similarly, in New South Wales, personal violence and domestic
violence are both dealt with under the same legislation. Recent amendments to
the legislation have been made, but have not yet commenced.

At present, part 15A of the Crimes Act 1900 (NSW) deals with personal
violence, including intimidation and stalking, for which an ‘apprehended
personal violence order’ may be made, and domestic violence, for which an
‘apprehended domestic violence order’ may be made. 73

2.38

67
68
69
70
71
72
73

See para 1.44 of this Report.
Also see Domestic Violence and Protection Orders Regulation 2002 (ACT).
Explanatory Memorandum, Protection Orders Bill 2001 (ACT) 1.
Domestic Violence and Protection Orders Amendment Act 2005 (ACT) s 4.
Explanatory Statement, Domestic Violence and Protection Orders Amendment Bill 2005 (ACT) 2.
Domestic Violence and Protection Orders Amendment Act 2005 (ACT) ss 8, 9.
Statement, Domestic Violence and Protection Orders Amendment Bill 2005 (ACT) 2.
Also see Crimes (General) Regulation 2005 (NSW).

Also see Explanatory
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An apprehended domestic violence order is only available if there is a
‘domestic relationship’ between the parties. 74

2.39

Following a review by the New South Wales Law Reform
Commission, 75 part 15A was amended in early 2007 to ‘offer greater protection
to victims of domestic and personal violence’ and to ‘recognise the gravity of
domestic violence and how it may differ from other violent crimes’. 76 In its
Report, the New South Wales Law Reform Commission considered whether
apprehended violence orders should be located in separate legislation. It
recommended that the apprehended violence order provisions should, for the
time being, remain in the Crimes Act 1900 (NSW) but that this question should
later be revisited. 77 It expressed concern about ‘the danger that separate
domestic violence legislation could create the impression that domestic violence
is no longer a crime’: 78
2.40

… the core policy objective of AVO legislation should be to protect against
actual or threatened domestic and personal violence. The Commission also
notes that many of the issues raised in support of separate legislation, such as
greater clarity, could be addressed administratively by better education and
training programs on the nature and purpose of AVOs in general and Part 15A
in particular, and clearer statements of legislative policy. [notes omitted]

In late 2007, however, the Crimes (Domestic and Personal Violence)
Act 2007 (NSW) was enacted to repeal part 15A of the Crimes Act 1900 (NSW)
and replace it with a separate, stand-alone Act. 79 The provision of separate
legislation is intended to give ‘full recognition’ to the seriousness of domestic
violence and to make it ‘easier for women and children to obtain apprehended

2.41

74

Note that a person who is in a ‘domestic relationship’ with the other person includes a person who ‘is living or
has lived in the same household as the other person’ or ‘as a long-term resident in the same residential facility
as the other person’: Crimes Act 1900 (NSW) s 562B(d), (e). The latter category excludes certain correctional
and detention centres: Crimes Act 1900 (NSW) s 562B(e). Depending on the circumstances, these provisions
may capture persons such as housemates (including co-tenants and boarders): see generally New South
Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [4.26], [4.37]. Section
562B(d), (e) of the Crimes Act 1900 (NSW) is replicated in s 5(d), (e) of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW). See para 2.41 of this Report.
Note that the Domestic and Family Violence Protection Act 1989 (Qld) does not expressly include persons
who reside, or have resided, in the same household in the definition of a ‘domestic relationship’. Section 11A
of the Act defines a ‘domestic relationship’. See para 2.7 of this Report.

75
76

77
78
79

Crimes Amendment (Apprehended Violence) Act 2006 (NSW) s 3 sch 1; New South Wales Law Reform
Commission, Apprehended Violence Orders, Report No 103 (2003).
See the Second Reading Speech of the Crimes Amendment (Apprehended Violence) Bill 2006 (NSW), New
South Wales, Parliamentary Debates, Legislative Assembly, 6 September 2006, 1591 (Mr Neville Newell,
Parliamentary Secretary).
New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [2.40]
rec 1.
Ibid [2.31], [2.39].
Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 103, sch 2.7 [3].
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violence orders’. 80 The new legislation, which has not yet commenced, 81
continues to cover both personal violence and domestic violence, and remains
similar to the current scheme under the Crimes Act 1900 (NSW).
The Northern Territory
2.42
In the Northern Territory, separate legislation governs personal
violence and domestic violence.

Personal violence is dealt with under the Justices Act (NT). At present,
part IV, division 7 of the Justices Act (NT) empowers the Court of Summary
Jurisdiction to order a defendant, upon complaint, to enter into a recognizance
to keep the peace or be of good behaviour.

2.43

However, those provisions have recently been repealed, and replaced
with a new part IVA of the Justices Act (NT). 82 The amendments, made by the
Domestic and Family Violence Act (NT), have not yet commenced. 83 The new
part IVA introduces a scheme for the making of ‘personal violence restraining
orders’. The new provisions are more detailed than the present recognizance
provisions contained in part IV, division 7 of the Justices Act (NT).
2.44

Domestic violence is dealt with under separate legislation. At present,
the Domestic Violence Act (NT) provides for the making of a restraining order
where the parties are in a ‘domestic relationship’. 84 That legislation has been
repealed and replaced by the recently enacted Domestic and Family Violence
Act (NT). 85 The new legislation, which has not yet commenced, provides a
2.45

80

81
82
83
84

See the Second Reading Speech of the Crimes (Domestic and Personal Violence) Bill 2007 (NSW): New
South Wales, Parliamentary Debates, Legislative Council, 29 November 2007, 4652 (Hon Tony Kelly on
behalf of Hon John Hatzistergos, Attorney-General and Minister for Justice).
The Crimes (Domestic and Personal Violence) Act 2007 (NSW) was assented to on 7 December 2007 and
will commence on a date to be proclaimed.
Domestic and Family Violence Act (NT) s 145 repeals and replaces the Justices Act (NT) pt IV div 7.
The Domestic and Family Violence Act (NT) was assented to on 12 December 2007 and will commence on a
date to be proclaimed.
Also see, generally, Domestic Violence Regulations (NT). Note that a person in a ‘domestic relationship’
includes a person who ordinarily or regularly resides, or has resided, with the other person or with a relative of
the other person: Domestic Violence Act (NT) s 3(2)(c) (definition of ‘domestic relationship’). This may
potentially include housemates, including co-tenants and other persons who share a residence but are not
otherwise in a ‘domestic relationship’. Section 3(2)(c) of the Domestic Violence Act (NT) is replicated in
s 9(d) of the Domestic and Family Violence Act (NT). See para 2.45 of this Report.
Note that the Domestic and Family Violence Protection Act 1989 (Qld) does not expressly include persons
who reside, or have resided, in the same household in the definition of a ‘domestic relationship’. Section 11A
of the Act defines a ‘domestic relationship’. See para 2.7 of this Report.

85

Domestic and Family Violence Act (NT) s 128, sch 1 repeals the Domestic Violence Act (NT).
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more comprehensive scheme for ‘domestic violence orders’ and expands the
range of relationships covered by the legislation. 86
South Australia
In South Australia, part 4, division 7 of the Summary Procedure Act
1921 (SA) deals with personal violence, including intimidating or offensive
behaviour, by providing for the making of general ‘restraining orders’. 87
2.46

Domestic violence, committed against a family member, is dealt with
under the Domestic Violence Act 1994 (SA).

2.47

Tasmania
2.48
Similarly, in Tasmania, personal violence and domestic violence are
governed by separate legislation. Part XA of the Justices Act 1959 (Tas)
provides for the making of ‘restraint orders’ in relation to personal violence,
including stalking. 88 Domestic violence, including stalking of a person’s spouse
or partner, is dealt with under the Family Violence Act 2004 (Tas). The Family
Violence Act 2004 (Tas) was introduced, after a public consultation process, to
give special priority to domestic violence within the criminal justice system. 89

Victoria
2.49
In Victoria, personal violence and domestic violence are generally dealt
with separately.
2.50
Personal violence is covered under two pieces of legislation. Section
126A of the Magistrates’ Court Act 1989 (Vic) empowers the Magistrates’ Court
to make an order, upon application, to bind a person to keep the peace or be of
good behaviour. Where the behaviour complained of consists of stalking,
however, an ‘intervention order’ may be made under the Crimes (Family
Violence) Act 1987 (Vic) even though there is no family relationship between
the parties. 90

86

87
88
89

90

See also the Second Reading Speech of the Domestic and Family Violence Bill 2007 (NT): Northern Territory,
Parliamentary Debates, Legislative Assembly, 17 October 2007 (Mr Sydney Stirling, Minister for Justice and
Attorney-General). The Domestic and Family Violence Act (NT) was assented to on 12 December 2007 and
will commence on a date to be proclaimed.
Also see Summary Procedure (Restraining Orders) Regulations 2006 (SA).
Also see Justices (Restraint Orders) Rules 2003 (Tas).
See the Second Reading Speech of the Family Violence Bill 2004 (Tas): Tasmania, Parliamentary Debates,
Legislative Council, 25 November 2004 (Mr Douglas Parkinson, Deputy Leader of the Government in the
Legislative Council); Department of Justice and Industrial Relations, Tasmania, Safe at Home: A Criminal
Justice Framework for Responding to Family Violence, Options Paper (2003) 7–8.
By virtue of Crimes Act 1958 (Vic) s 21A(5).
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Domestic violence committed against a ‘family member’ is dealt with
under the Crimes (Family Violence) Act 1987 (Vic). 91
2.51

The Victorian Law Reform Commission has recently recommended that
the Crimes (Family Violence) Act 1987 (Vic) be repealed and a new family
violence statute enacted along with separate legislation to deal with general
intervention orders: 92
2.52

It is apparent that the multiple function of the legislation is having an adverse
impact on the capacity of police, courts and legal service agencies to provide
remedies for family violence victims.

Western Australia
In Western Australia, personal violence and domestic violence are
provided for in one statute – the Restraining Orders Act 1997 (WA). 93 That Act
provides for the making of a ‘violence restraining order’ in respect of personal
violence, such as assault or personal injury. 94 Other misconduct, such as
behaviour that is intimidating or offensive or a breach of the peace, is covered
by the making of a ‘misconduct restraining order’. 95
2.53

The Restraining Orders Act 1997 (WA) also provides for the making of
a ‘violence restraining order’ where the parties are in a ‘family and domestic
relationship’. 96
2.54

2.55
Following a review of the legislation in 2004, the division of the grounds
for a violence restraining order into acts of personal violence and acts of
domestic and family violence was introduced to give greater recognition to the
seriousness of domestic violence. The amendments also expanded the
definition of domestic and family violence. 97
91

92
93
94
95
96

97

Also see Magistrates' Court (Family Violence) Rules 2000 (Vic). Note also that an intervention order may be
made under the Crimes (Family Violence) Act 1987 (Vic) in relation to behaviour committed by a person
against a ‘family member’, including a person ‘who is or has been ordinarily a member of the household of
that person’: Crimes (Family Violence) Act 1987 (Vic) s 3 (definition of ‘family member’, (c)). It has been held,
however, that this definition does not embrace ‘persons whose sole relationship is that of sharing a house’:
Kingsland v McIndoe [1989] VR 273, 278 (Gobbo J).
Victorian Law Reform Commission, Review of Family Violence Laws, Report (2006) [3.77], rec 1.
Also see Restraining Orders Regulations 1997 (WA).
Restraining Orders Act 1997 (WA) ss 3 (definition of ‘act of abuse’), 6(2), 11A.
Restraining Orders Act 1997 (WA) s 34.
Restraining Orders Act 1997 (WA) ss 3 (definition of ‘act of abuse’), 6(1), 11A. Note that a person in a
‘domestic relationship’ includes a person under 18 years of age who ordinarily resides, or has resided, with
the other person, or regularly resides or stays, or has resided or stayed, with the other person: Restraining
Orders Act 1997 (WA) s 4(1) (definition of ‘family and domestic relationship’, (d)).
The amendments were made by the Acts Amendment (Family and Domestic Violence) Act 2004 (WA). See
the Second Reading Speech of the Acts Amendment (Domestic Violence) Bill 2004 (WA): Western Australia,
Parliamentary Debates, Legislative Assembly, 2 June 2004, 3304–6 (Hon James McGinty, Attorney General);
and Western Australian Department of Justice, Report on a Review of Legislation Relating to Domestic
Violence, Final Report (2004) 20.
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INTRODUCTION
This chapter provides an overview of some of the significant policy
issues for the Commission’s review of the Peace and Good Behaviour Act 1982
(Qld). It sets out the Commission’s general approach to the development of a
new legislative mechanism for the personal protection of members of the
community. The chapter outlines some of the features proposed for the new
legislation which distinguish it from the current Peace and Good Behaviour Act
1982 (Qld). It also outlines some of the issues affecting the scope of the
proposed new legislation. The chapter concludes with a discussion of some of
the resource issues raised by the Commission’s recommendations.

3.1

THE DEVELOPMENT OF NEW LEGISLATION
The Commission recognises that the legislative remedy provided by the
Peace and Good Behaviour Act 1982 (Qld) represents only one part of the
prevention of interpersonal violence. The Act is directed at situations in which
violence has already occurred or been threatened, with the aim of preventing
further acts of violence between the parties involved. It does not address the
underlying causes of violent behaviour. It is, however, an important part of the
community’s overall commitment to violence prevention and an important
remedy for people experiencing violence. It is against this background that the
Commission has undertaken its review of the Peace and Good Behaviour Act
1982 (Qld).
3.2

3.3
The Commission’s terms of reference require it to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘appropriate, easily
accessible and effective mechanism for protection of the community from
breaches of the peace’. 98 If the Commission is of the view that the Act does not
provide an effective mechanism, it is required to consider whether this could be
achieved by changes to the existing Act or by establishing a new mechanism.
3.4
The Commission is required to have regard to the process of obtaining
a peace and good behaviour order, including the filing fee, the ambit of the
conduct covered by the Act, and the enforcement of orders obtained under the
Act. The terms of reference also direct the Commission to have regard to the
protection provided against domestic violence under the Domestic and Family
Violence Protection Act 1989 (Qld).

Feedback to the Commission in response to its Discussion Paper has
been that the current Peace and Good Behaviour Act 1982 (Qld) is ineffective in
providing an accessible protective mechanism for people in the community. In
particular, many submissions indicated that the existing grounds for obtaining
an order are too restrictive, the procedure for seeking an order is too complex,
the existing mechanism for referral to mediation is inadequate in resolving

3.5

98

The terms of reference are set out in Appendix 1 to this Report.
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disputes, and there is inadequate provision for prosecution of breaches. Those
submissions are discussed in the following chapters of this Report in the context
of the particular issues raised.
The proposed Personal Protection Bill 2007
3.6
The Commission is of the view that the Peace and Good Behaviour Act
1982 (Qld) is inadequate and ineffective and that a new mechanism should be
established. A substantial number of submissions also expressed the view that
the current mechanism is ineffective. 99 The Commission therefore considers
that the Peace and Good Behaviour Act 1982 (Qld) should be repealed and
replaced with new legislation. The Commission considers the new Act should
be called the ‘Personal Protection Act’ to better reflect the purpose of the
legislation. Appendix 4 of this Report contains the proposed Personal
Protection Bill 2007 which reflects the Commission’s recommendations in this
Report.

The Commission also considers that there should be no gaps in the
coverage provided by the proposed Personal Protection Bill 2007 and the
Domestic and Family Violence Protection Act 1989 (Qld) for people in need of
protection. The proposed Bill should therefore cover those persons who are not
in a ‘domestic relationship’ under the Domestic and Family Violence Protection
Act 1989 (Qld) and so fall outside the coverage of that Act. 100 The Personal
Protection Bill 2007 should provide that a protection order cannot be made
under the Bill against a person if a ‘domestic relationship’ under the Domestic
and Family Violence Protection Act 1989 (Qld) exists between that person and
an aggrieved person for the order.
3.7

In light of the need for the legislation to provide an effective and
accessible mechanism for protection, the Commission also considers that the
Personal Protection Bill 2007 should generally provide for more detailed and
comprehensive procedures and mechanisms, generally similar to those
contained in the Domestic and Family Violence Protection Act 1989 (Qld).
Similar procedures and mechanisms would be appropriate given that, together,
the domestic violence legislation and the proposed Bill would provide protective
mechanisms for members of the community from domestic and other
violence. 101
3.8

99
100

101

See, for example, Submissions 5, 8, 12, 13, 14, 15, 22.
The Domestic and Family Violence Protection Act 1989 (Qld) provides for protection orders to be made if
domestic violence has been committed against another person and a ‘domestic relationship’ exists between
the two persons: Domestic and Family Violence Protection Act 1989 (Qld) ss 11, 11A, 20(1)(a). A ‘domestic
relationship’ under that Act means a spousal relationship, an intimate personal relationship, a family
relationship, and an informal care relationship: Domestic and Family Violence Protection Act 1989 (Qld)
s 11A. See para 2.7 of this Report.
Note, for example, that the Commission has recommended the inclusion of grounds for the making of a
protection order similar to those provided for under the Domestic and Family Violence Protection Act 1989
(Qld), with the exception of indecent behaviour which the Commission has not recommended. See para 5.66,
5.81, 5.110, 5.113 of this Report.
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Generally, the Commission has taken the view throughout this Report
that, where appropriate, the provisions of, and procedures in proceedings
under, the Personal Protection Bill 2007 should be consistent with the
provisions of, and procedures in proceedings under, the Domestic and Family
Violence Protection Act 1989 (Qld). The Commission has taken this general
approach in order to provide people who are in need of protection with a more
uniform framework for obtaining a protective order, regardless of their particular
relationship with the person against whom the order is sought.
3.9

Nevertheless, the Commission has recommended simplified
procedures where appropriate to avoid unnecessary complexity and has
departed from its general approach when required in light of the contextual
differences between domestic violence and other types of violence.
3.10

Key features of the proposed Personal Protection Bill 2007
The Commission’s Report contains a number of recommendations for
the inclusion of new features in its proposed Personal Protection Bill 2007 which
address the inadequacies of the existing Peace and Good Behaviour Act 1982
(Qld).
3.11

3.12
Whereas the existing Peace and Good Behaviour Act 1982 (Qld)
provides for the making of orders to keep the peace and be of good behaviour,
the Commission has recommended that the proposed Personal Protection Bill
2007 provide for the making of two types of ‘protection orders’: personal
protection orders, to restrain conduct toward particular persons, and workplace
protection orders, to restrain conduct where it is directed at a workplace.
Workplace protection orders are discussed later in this chapter. 102

The Commission has also recommended that the grounds for obtaining
a protection order should be sufficiently wide to provide for more appropriate
and effective protection. 103 The proposed grounds are similar to those provided
under the domestic violence legislation. 104
3.13

In addition, the Commission has recommended a more simplified
process for making an application to the court, which no longer involves the
screening of an application before a summons is issued as is currently required
when a justice of the peace takes a complaint under the Peace and Good
Behaviour Act 1982 (Qld). 105
3.14

102
103
104
105

See para 3.43–3.46 of this Report. See also Chapter 8 of this Report.
See Chapter 5 of this Report. In relation to the grounds for obtaining a workplace protection order, see
Chapter 8 of this Report.
See note 101 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(2A), (3). See Chapter 9 of this Report.
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Other features of the Commission’s proposed Personal Protection Bill
2007, that are not dealt with under the existing Peace and Good Behaviour Act
1982 (Qld), include:

3.15

•

provision for specific classes of people who may apply for an order on
their own, or another person’s, behalf; 106

•

removal of the filing fee for applications; 107

•

use of mediation and preliminary conferences; 108

•

the ability to make interim (temporary) orders and consent orders; 109

•

specification of particular conditions the court may impose when it makes
an order; 110

•

the ability to apply to the court to vary or set aside an order that has been
made; 111

•

the ability for similar orders made in other jurisdictions to be registered,
and have effect, in Queensland; 112 and

•

removal of the burden on a person protected by an order to prosecute
breaches of the order on his or her own. 113

3.16
The Commission considers the proposed provisions will improve the
effectiveness of the legislation in meeting the needs of the community. The
Domestic and Family Violence Protection Act 1989 (Qld) contains similar
provisions to some of those the Commission has recommended. The
Commission’s recommendations are discussed in detail in the following
chapters of the Report.

The Commission has also made recommendations about the role of
police under the proposed Bill.
The Commission’s approach to police
involvement under the Personal Protection Bill 2007 is discussed later in this
chapter. 114
3.17

106
107
108
109
110
111
112
113
114

See Chapter 6 and, in relation to workplace protection orders, Chapter 8 of this Report.
See Chapter 20 of this Report.
See Chapter 10 of this Report.
See Chapter 12 of this Report.
See Chapter 7 and, in relation to workplace protection orders, Chapter 8 of this Report.
See Chapter 15 of this Report.
See Chapter 17 of this Report.
See Chapter 14 of this Report.
See para 3.55–3.62 of this Report.
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The scope of the proposed Personal Protection Bill 2007
3.18
The Commission has considered a number of issues which impact on
the scope of its proposed Personal Protection Bill 2007. In particular, the
Commission has considered whether violent or harassing behaviour in certain
contexts should be covered by the proposed Bill.
Children in family relationships
3.19
The Peace and Good Behaviour Act 1982 (Qld) is of general
application. Anyone who is in fear of violence or property damage may apply
for an order. As mentioned earlier, there is no requirement under the Act for
there to be a relationship of a particular kind between the parties. 115
3.20
In contrast, the Domestic and Family Violence Protection Act 1989
(Qld) provides for the making of domestic violence orders in respect of people
who are in a ‘domestic relationship’ with each other. 116 A ‘domestic relationship’
includes a ‘family relationship’. 117 However, a child cannot currently be named
as an aggrieved or a respondent in a domestic violence order where the child
and the other party named in the order are in a ‘family relationship’. 118 A person
who falls into this category is effectively excluded from the operation of the
Domestic and Family Violence Protection Act 1989 (Qld).

As mentioned earlier, the Commission considers that the proposed
Personal Protection Bill 2007 should generally cover those persons who fall
outside the scope of the Domestic and Family Violence Protection Act 1989
(Qld). 119
3.21

This raises the issue of whether the proposed Bill should, or should not,
enable a child to be named as the aggrieved person or the respondent in an
order if a ‘family relationship’ – as that term is used under the Domestic and
Family Violence Protection Act 1989 (Qld) – exists between the child and the
other party named in the order.
3.22

At present, the coverage provided by the Peace and Good Behaviour
Act 1982 (Qld) is sufficiently wide to include children in a family relationship with
3.23

115
116
117

118

119

See para 2.11 of this Report.
See note 100 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 11A(1)(c). A ‘family relationship’ is one between
two persons if one of them is the relative of the other: Domestic and Family Violence Protection Act 1989
(Qld) s 12B(1). A ‘relative’ is defined in that Act to mean ‘someone who is ordinarily understood to be or to
have been connected to the person by blood or marriage’: Domestic and Family Violence Protection Act 1989
(Qld) s 12B(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 12D(2). Note that a child is defined under the
Domestic and Family Violence Protection Act 1989 (Qld) as an individual under 18 years: Domestic and
Family Violence Protection Act 1989 (Qld) s 3 (definition of ‘child’).
See para 3.7 of this Report.
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the other party named in the order. Such children will also be covered by the
Personal Protection Bill 2007, unless the Bill excludes them.
However, if the Personal Protection Bill 2007 specifies that a child
cannot be named as an aggrieved person or a respondent in an order if a family
relationship exists between the child and the other party named in the order, it
will create a legislative gap in respect of such children which does not, at
present, exist.
3.24

In its submission on this issue, the Department of Child Safety
expressed concern about the application of the Peace and Good Behaviour Act
1982 (Qld) to children generally, as either applicants or respondents, and
considered that research into ‘the full range of social policy implications’ is
required before including children in a legislative scheme that may involve the
criminal justice system. 120

3.25

The Department also explained that children in family relationships are
excluded from the coverage of the Domestic and Family Violence Protection Act
1989 (Qld) ‘because that type of matter is considered to be a child protection
issue and is dealt with under child protection legislation’. 121
3.26

The Department of Child Safety submitted that the same rationale
should apply to the Peace and Good Behaviour Act 1982 (Qld) so that it ‘should
only cover situations involving non-dependant relationships outside of family’. 122
It expressed concern that including such children under the Peace and Good
Behaviour Act 1982 (Qld) could involve the risk of exploitation by parents or
other adults in seeking orders against other family members, and would make
child respondents vulnerable to entering the criminal justice system.
3.27

The Commission also received submissions from a number of
community legal services in relation to whether the peace and good behaviour
legislation should enable children to be named as an aggrieved person or a
respondent for an order, in situations where the child is in a family relationship
with the other party to the order.
3.28

3.29

For example, the Logan Youth Legal Service observed: 123
We have contact from time to time with young people who are seeking
protection from an adult who is the young person’s parent or another primary
carer. An older cohort of young people who have experienced abuse by a
parent or carer attempt to live independently to protect themselves from family

120
121

122
123

Submission 29. This is discussed at para 6.58–6.60, 6.102–6.103, 20.16–20.18 of this Report.
Submission 29. Also see the Second Reading Speech of the Domestic Violence Legislation Amendment Bill
2002 (Qld), which expanded the scope of the relationships covered by the then Domestic Violence (Family
Protection) Act 1989 (Qld): Queensland, Parliamentary Debates, Legislative Assembly, 1 November 2002,
3339 (Hon Judith Spence, Minister for Families).
Submission 29.
Submission 18.
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violence or sexual abuse. These young people make the self-protective choice
to leave an abusive home, frequently with the support of their existing social
networks and other supportive adults in their local community. It is often not
appropriate for the Department of Child Safety to take such young people into
care because the young people are no longer subject to the immediate risk of
harm that existed in the family home. For these young people, whose
circumstances do not bring them within the responsibility of the Department,
there is a lack of legal support to protect them from intimidation and harassment
by abusive parents.
…
[I]t is extremely important that a civil protection order be available to young
people who for legitimate reasons do not fall within the scope of the child
protection system. Domestic violence protection orders are not available to a
young person seeking protection from a parent. It appears that it was the
intention of Parliament when domestic violence legislation was enacted that
young people be protected via child protection legislation instead. The older
cohort of young people whose circumstances mean that child protection is not
an appropriate solution remain very vulnerable.

3.30

The Women’s Legal Service observed: 124
[T]he opportunity for young people to gain protection under the [Peace and
Good Behaviour Act 1982 (Qld)] should sit along side any other avenues of
protection available to them, such as those available under the child protection
system. This will minimise the risk that some fall through the gaps.

The Commission also received a submission from the Youth Advocacy
Centre Inc that the Peace and Good Behaviour Act 1982 (Qld) should not
enable a parent to apply for a peace and good behaviour order against his or
her child on the basis that issues of family conflict are most appropriately dealt
with under the Child Protection Act 1999 (Qld). 125

3.31

The Commission recognises that situations of violence, intimidation,
harassment, or property damage may arise between a child and a person who
is in a family relationship with the child and that it is important for a protective
mechanism to be available in those circumstances. The Commission considers
it is therefore undesirable that there be a legislative gap in the availability of
protection orders in relation to such children.

3.32

The Commission notes, however, that personal violence between
adults in family relationships is regarded as domestic violence and, as such, is
covered by the Domestic and Family Violence Protection Act 1989 (Qld). That
Act is specifically designed to deal with family and intimate personal
relationships. As such, the Commission considers that if a protection order
scheme is to be available in respect of children in family relationships, the
appropriate legislation to provide such a mechanism is the Domestic and Family
Violence Protection Act 1989 (Qld).

3.33

124
125

Submission 8.
Submission 11.
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The Commission also acknowledges that situations involving violence
between a child and a person who is in a family relationship with the child may
more appropriately be dealt with through the involvement of the Department of
Child Safety. Given concerns that this will not always be the case, the
Commission agrees with the suggestion of the Department of Child Safety that
further research should be conducted as to the best approach to deal with these
matters.
3.34

3.35
In particular, the Commission considers that the Department of
Communities should examine, as a matter of priority, whether the coverage of
the Domestic and Family Violence Protection Act 1989 (Qld) should be
extended to include a child in a family relationship as an aggrieved and a
respondent. 126

In light of the concerns raised by the Department of Child Safety, and
the Commission’s view that children in family relationships would more
appropriately be covered by the Domestic and Family Violence Protection Act
1989 (Qld), the Commission considers that, while it would create a legislative
gap, it is not appropriate for the Personal Protection Bill 2007 to cover children
in ‘family relationships’, as defined under the domestic violence legislation. 127
Given the undesirability of such a legislative gap, the Commission considers, as
noted above, that the inclusion of children in family relationships in the domestic
violence legislation should be examined as a matter of priority. 128
3.36

3.37
In the following chapters of this Report, the Commission’s
recommendations relating to children as protected persons or respondents
apply in respect of children who are not in a family relationship with the other
party.
Children generally
3.38
Under the Peace and Good Behaviour Act 1982 (Qld) it is unclear
whether a complaint for a peace and good behaviour order could be made by,
for or against a child. In this Report, the Commission has made various
recommendations to clarify the application of the proposed Personal Protection
Bill 2007 to children as aggrieved persons and respondents generally.

The Commission has recommended that the Personal Protection Bill
2007 should enable a ‘parent’ to make an application for a personal protection
order on behalf of a child. The Commission has recommended that the Bill
include a definition of ‘parent’ modelled on the definition in section 10 of the
Education (General Provisions) Act 2006 (Qld) to clarify that a person with
parental responsibility for a child is entitled to make an application for the child.

3.39

126
127
128

The Department of Communities is responsible for administering the Domestic and Family Violence Act 1989
(Qld).
See note 117 of this Report.
See para 3.35 of this Report.
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It would also clarify that if the child is in the guardianship of the Chief Executive
of the Department of Child Safety, the Chief Executive is to be regarded as the
child’s ‘parent’. The Commission has also recommended that others may seek
leave of the court to apply for a child. 129
The Commission has also recommended that a provision be included
in the proposed Bill to enable a young person, who has the capacity to
understand the nature and consequences of a personal protection order, to
make an application, or to authorise another person to make an application,
with the leave of the court. 130
3.40

3.41
The Commission has also recommended that the Personal Protection
Bill 2007 provide that a respondent to a protection order must be at least 10
years of age. 131
3.42
In light of these recommendations clarifying the application of the
Personal Protection Bill 2007 to children, the Commission has also made
recommendations for the service of documents on children in a discreet manner
and for notice of applications involving children to be given to one or both of the
child’s parents, unless the court otherwise orders. 132
Workplace protection orders

The Commission’s terms of reference require it to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘appropriate, easily
accessible and effective mechanism for protection of the community from
breaches of the peace’, having regard to various matters, including the ambit of
conduct covered by the Act. 133
3.43

The current grounds for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld) are not limited in terms of the situation in which the
behaviour complained of occurs. However, there is no provision in the Peace
and Good Behaviour Act 1982 (Qld) for a specific type of order for the
workplace.
3.44

3.45
The ACT civil restraining order legislation enables a court to make a
specific type of personal protection order in relation to the workplace. 134 This
type of order is known under the legislation as a ‘workplace order’. The focus of
such an order is on the relationship of the violence to an employee in his or her

129
130
131
132
133
134

See para 6.76–6.80 of this Report.
See para 6.104–6.107 of this Report.
See para 20.34 of this Report.
See para 19.70, 19.81–19.84 of this Report.
The terms of reference are set out in Appendix 1 to this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) pt 5 div 5.3.
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capacity as an employee in a particular workplace. 135 The employer is the
aggrieved person for the purpose of making an application. 136
In this Report, the Commission has recommended that the proposed
Personal Protection Bill 2007 provide for a specific category of protection order
based on the workplace. 137 This would allow an employer to apply for an order
to protect property at the workplace or to protect the employer and any
employees at the workplace who are identified in the order. 138
3.46

Orders made on behalf of the general public
3.47
The Peace and Good Behaviour Act 1982 (Qld) is limited in its
application to a complaint made by a person (the complainant) about the
conduct of another person (the defendant) towards the complainant or the
complainant’s property, or towards a person under the complainant’s care or
charge. 139 It does not allow a complaint to be made on behalf of the general
public.

Queensland Transport, in response to the Discussion Paper, raised the
issue of whether the Peace and Good Behaviour Act 1982 (Qld) could
potentially be used as mechanism to enable police or authorised officers of
government departments or other entities to apply on behalf of the general
public for orders to restrain individuals from engaging in ‘anti-social
behaviour’ 140 on and around public transport or in other public places: 141
3.48

For example, if youths were regularly causing a nuisance at a particular railway
station an order might prohibit them from loitering or using a particular station at
any time or between specified times.

3.49
However, no other submissions received by the Commission in
response to the Discussion Paper considered that the operation of the current
Peace and Good Behaviour Act 1982 (Qld) should be expanded in this way. In
particular, some submissions specifically cautioned against an expansion of the
grounds for an order to include behaviour such as loitering that is not directed at
a particular person and that may unfairly target vulnerable people, such as

135
136
137
138
139

140

141

Domestic Violence and Protection Orders Act 2001 (ACT) s 44.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 11(2), 42A.
Workplace orders are discussed in Chapter 8 of this Report.
See para 8.21–8.22 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(1), (2). Eligibility to apply for an order under the Act is limited
to a complainant who is the subject of the relevant behaviour, or who applies on behalf of someone in the
complainant’s care or charge against whom the relevant behaviour is directed.
In its submission, Queensland Transport suggested that ‘the problems of anti-social behaviour for public
transport include, but are not necessarily restricted to, problems of violence, threatened violence, intimidation,
nuisance, harassment, and other actions that might cause alarm and distress’: submission 9.
Submission 9.
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persons experiencing homelessness. 142 The Townsville Community Legal
Service Inc commented, for example, that: 143
… the Act should never become a tool for privately controlling public space, nor
should its role usurp police powers.

The Commission notes that the protective mechanism proposed under
Personal Protection Bill 2007, like the current mechanism available under the
Peace and Good Behaviour Act 1982 (Qld), is in the nature of a private remedy.
The Bill deals with conduct occurring between persons in private situations.
3.50

3.51
Queensland Transport’s proposal raises a number of substantive and
complex issues which the Commission has not otherwise considered necessary
to examine as part of the review, including the conferral of quasi-police powers
on authorised officers of government departments or other entities and the
general rights of occupiers.

The proposal also overlaps with some aspects of the laws relating to
public order and public space. 144 The object of such legislation is to preserve
order in public places in the interests of the amenity and security of citizens, so
that they may exercise, without undue disturbance, the rights and freedoms
involved in the use and enjoyment of such places. 145 This necessarily involves
striking an appropriate balance between the competing rights, freedoms and
interests of persons to use and enjoy public places. 146 The Commission
similarly considers it important that the Bill does not have unintended and or
undesirable consequences, and, in particular, that widening the grounds for
making an order does not adversely impact on the rights, freedoms and
interests of persons to use and enjoy public places.
3.52

An additional consideration raised by the proposal is whether there
should be amendments to existing mechanisms for dealing with anti-social
behaviour or the development of an additional mechanism. This is also a
complex issue, and one which requires comprehensive consultation in relation
to matters outside the parameters of this review.
3.53

142

143
144

145
146

Submissions 8, 14, 14A, 15, 32.
Another submission also commented that people experiencing
homelessness ‘often come to view particular public spaces as their ‘home’ in light of the fact that they have no
private space to retreat to. An order prohibiting them from approaching such places could have serious
implications for them’: submission 32.
Submission 14.
The Commission notes, in particular, the police powers to give move-on directions and to deal with breaches
of the peace under the Police Powers and Responsibilities Act 2000 (Qld) ss 48, 50. Police officers and other
authorised persons are also given move-on powers in relation public passenger vehicles under the Transport
Operations (Passenger Transport) Act 1994 (Qld) ss 143AG, 143AHA. Also note the offence of public
nuisance under the Summary Offences Act 2005 (Qld) s 6.
Coleman v Power (2004) 220 CLR 1, [32] (Gleeson CJ).
Ibid.
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The Commission therefore considers that, in view of the ambit of the
current Act and the complexity of the issues raised by the proposal, the issue of
whether the Personal Protection Bill 2007 should allow applications to be made
on behalf of the general public for orders restraining anti-social behaviour is
outside the scope of this review.
3.54

The role of police
3.55
In considering the need for the Peace and Good Behaviour Act 1982
(Qld) to provide an effective and accessible mechanism for protection, the
Commission’s terms of reference require it to have regard to the complexity of
the process of obtaining an order and the difficulty of enforcing an order. 147

Feedback to the Commission from legal advice and advocacy services
has been that the Peace and Good Behaviour Act 1982 (Qld) is ineffective in
providing an accessible protective mechanism, especially because it does not
provide for police support. 148 There are no provisions in the Act allowing a
police officer to bring an application 149 and there are no provisions mandating a
role for police enforcement of breaches 150 so that a complainant is generally left
to obtain and enforce an order without assistance.
3.56

In contrast, the Domestic and Family Violence Protection Act 1989
(Qld) provides that police are empowered to, and in some cases must, seek
orders to protect victims of domestic violence, 151 and provides that a complaint
for an offence against that Act must be laid by a police officer.152

3.57

To improve the effectiveness and accessibility of the legislation, the
Commission has made a number of recommendations throughout this Report
about the role of police under the proposed Personal Protection Bill 2007 that
are broadly consistent with the position under the Domestic and Family
Violence Protection Act 1989 (Qld). The Commission has recommended that:

3.58

147
148
149
150

151
152

The terms of reference are set out in Appendix 1 to this Report.
For example, submissions 5, 13, 14, 15.
Section 4 of the Peace and Good Behaviour Act 1982 (Qld) enables a person to bring an application on behalf
of another only if the other is under the person’s ‘care or charge’. See para 6.27 of this Report.
Note that the Queensland Police Service’s Operational Procedures Manual states that officers identifying
breaches of orders made under the Peace and Good Behaviour Act 1982 (Qld) may institute proceedings by
complaint and summons under the Justices Act 1886 (Qld), by proceedings under the Police Powers and
Responsibilities Act 2000 (Qld) (including arrest without warrant) or, in the case of a child, by proceedings
under the Juvenile Justice Act 1992 (Qld): Queensland Police Service, Operational Procedures Manual
[13.4.1]. However, the Commission understands that prosecution proceedings are infrequently commenced
by the Queensland Police Service for offences under the Act: Information provided by the Acting
Commissioner, Queensland Police Service, 6 September 2004, by the Chief Magistrate of Queensland, Judge
MP Irwin, 25 August 2004, and by Caxton Legal Centre Inc, 23 August 2004. See para 14.77–14.78 of this
Report.
Domestic and Family Violence Protection Act 1989 (Qld) ss 14(1)(c), 67, 71.
Domestic and Family Violence Protection Act 1989 (Qld) s 83(2).
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•

police be empowered, and in some circumstances required, to apply for
a protection order under the Bill; 153

•

police be empowered to make an application to a magistrate for an
interim protection order; 154

•

police may use a streamlined process for making applications, based on
the process for initiating proceedings under the Domestic and Family
Violence Protection Act 1989 (Qld), by issuing a notice in the form of a
‘notice to appear’ under the Police Powers and Responsibilities Act 2000
(Qld); 155

•

police may in some circumstances be required to effect service of
applications and orders made under the Bill; 156 and

•

police be responsible for the enforcement of protection orders. 157

Given the significance of protection orders in preventing the escalation
of disputes into violent crime, the involvement of police in making applications
and enforcing protection orders made under the Bill is consistent with the
important role of the Queensland Police Service in community policing and
crime prevention.

3.59

The Commission has recommended that these provisions be included
in the Personal Protection Bill 2007 rather than added to the Police Powers and
Responsibilities Act 2000 (Qld). The Commission notes that, generally, police
powers and responsibilities for investigating offences and enforcing the law are
to be consolidated under the Police Powers and Responsibilities Act 2000
(Qld). 158 However, that Act does allow police powers and responsibilities to be
included in other legislation in some circumstances. 159 The Commission
considers that the provisions conferring a role on police under the proposed
Personal Protection Bill 2007 are sufficiently connected to the Bill’s general
procedural provisions as to necessitate their inclusion in the Bill, rather than in
the Police Powers and Responsibilities Act 2000 (Qld).
3.60

153
154
155
156
157
158
159

See para 6.125–6.126 of this Report.
See para 9.114 of this Report.
See para 9.165 of this Report.
See para 19.59–19.61 of this Report.
See para 14.97 of this Report.
Police Powers and Responsibilities Act 2000 (Qld) ss 5(a), 11.
Section 11 of the Police Powers and Responsibilities Act 2000 (Qld) provides that, to the extent of any
inconsistency, that Act prevails over the provision in another Act conferring a power or imposing a
responsibility on a police officer unless the provision expressly provides otherwise. Section 12 of the Police
Powers and Responsibilities Act 2000 (Qld) provides that an Act listed in sch 1 of the Police Powers and
Responsibilities Act 2000 (Qld) is not affected by that Act, although, a police officer may give effect to a
provision in an Act listed in sch 1 by exercising a power or performing a responsibility under the Police
Powers and Responsibilities Act 2000 (Qld).
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In making these recommendations, the Commission has considered
that the general powers of police under legislation such as the Police Powers
and Responsibilities Act 2000 (Qld) are generally sufficient to facilitate the
Commission’s proposed role for police without the need for any additional
specific powers to be included in the proposed Bill. 160 The Commission has
not, therefore, recommended the inclusion of any provisions in the Personal
Protection Bill 2007 similar to those contained in the Domestic and Family
Violence Protection Act 1989 (Qld) which confer particular functions and powers
on police for that Act, primarily, in relation to investigating circumstances of
domestic violence and taking persons into custody. 161
3.61

The Commission considers, however, that the Queensland Police
Service should review existing police powers under the Police Powers and
Responsibilities Act 2000 (Qld), such as powers of entry and detention, to
ensure they are sufficient for the administration and enforcement of the
proposed Personal Protection Bill 2007.
3.62

RESOURCE ISSUES
In this Report, the Commission has recommended a comprehensive
scheme for the proposed Personal Protection Bill 2007. Implementation of the
Commission’s recommended approach will confer new responsibilities on
various entities and will require increased resources. The Commission
considers that such an increase is necessary to ensure the proposed Bill
provides an effective mechanism for the protection of the community and should
not prevent the implementation of its recommended reforms.
3.63

3.64
Many of the Commission’s recommendations relate to the conferral of
responsibilities on the Queensland Police Service, the Magistrates Court of
Queensland and the Dispute Resolution Branch of the Department of Justice
and Attorney-General under the proposed Personal Protection Bill 2007.
Adding to existing responsibilities under other legislation will obviously have
resource implications for these bodies.

Queensland Police Service
In relation to the role of police under the Bill, the Commission has
recommended that the Personal Protection Bill 2007 provide for police
involvement in making applications, enforcing orders when there has been a
breach, and in effecting service of documents under the Bill. 162 Many of these
recommendations are generally modelled on similar provisions contained in the

3.65

160

161
162

For example, Police Powers and Responsibilities Act 2000 (Qld) ch 2 pt 6 (Breaches of the peace, riots and
prevention of offences), ch 2 pt 5 (Directions to move on), and s 609 (Entry of place to prevent offence, injury
or domestic violence).
Domestic and Family Violence Protection Act 1989 (Qld) pt 6.
See para 3.58 of this Report.
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Domestic and Family Violence Protection Act 1989 (Qld). The Commission has
also recommended that the police maintain a database of orders made under
the Bill. 163
3.66
The Commission acknowledges that increased involvement of police
officers in the administration and enforcement of the Personal Protection Bill
2007 is likely to have significant resource implications by adding to existing
responsibilities under the Domestic and Family Violence Protection Act 1989
(Qld). Nonetheless, the Commission is of the view that increased police
involvement under the proposed Bill is essential in order to ensure the effective
personal protection of members of the community.

The Commission is also of the view that existing procedures under the
Domestic and Family Violence Protection Act 1989 (Qld), for example, in
relation to service of documents by police, could be adapted. In relation to
service, the Commission is also aware that police officers are often called upon
to effect service of documents under the existing Peace and Good Behaviour
Act 1982 (Qld) 164 so that formalisation of this function may not necessarily have
a far-reaching impact on police resources.

3.67

The Magistrates Court
The Commission has also made a number of recommendations about
the role of magistrates and registrars of the Magistrates Court of Queensland.
The Commission acknowledges these recommendations may increase the
workload of the Magistrates Court in relation to matters under the Personal
Protection Bill 2007. Nonetheless, the Commission is of the view that these
recommendations are necessary to provide an appropriate, easily accessible
and effective mechanism for the personal protection of members of the
community.

3.68

The Commission also acknowledges that the imposition of
responsibilities on registrars of the Magistrates Court of Queensland may raise
resource and training issues and is of the view that necessary resources should
be made available, for example, to enable registrars of the court to exercise
jurisdiction to make consent orders. 165 The Commission also notes that
conferral of jurisdiction on the registrars of the court is likely to expedite the
determination of contested matters by magistrates.
3.69

The Commission is also of the view that existing procedures under the
Domestic and Family Violence Protection Act 1989 (Qld), for example, in
relation to service of documents, could usefully be adapted under the proposed
Personal Protection Bill 2007.

3.70

163
164
165

See para 20.115 of this Report.
Submission 28.
See para 12.90 of this Report.
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The Dispute Resolution Centres
The Commission has also recommended that matters under the
Personal Protection Bill 2007 ordered to mediation should be conducted, free of
charge, by the Dispute Resolution Centres. 166 The Commission has also
recommended that a mediator to whom a matter under the proposed Bill is
referred be required to provide a written mediation report to the court and to
provide to the court a copy of any mediation agreement reached after the
mediation. 167
3.71

The Commission acknowledges these recommendations may have
resource implications for the Dispute Resolution Branch of the Department of
Justice and Attorney-General but is of the view that these measures are
necessary in providing an effective and easily accessible mechanism under the
proposed Personal Protection Bill 2007 for referring matters to mediation. The
Commission is of the view that the Dispute Resolution Branch is best placed to
provide mediation services for matters under the proposed Bill and that, if
necessary, resources should be made available to enable it to do so.
3.72

RECOMMENDATIONS
3.73

The Commission makes the following recommendations:

The Personal Protection Bill 2007
3-1

The Peace and Good Behaviour Act 1982 (Qld) should be repealed
and replaced with the Personal Protection Bill 2007 containing such
provisions as recommended by the Commission in this Report. 168
See Personal Protection Bill 2007 cl 120.

Protection order cannot be made if domestic relationship exists
3-2

The Personal Protection Bill 2007 should provide that a court may
not make a protection order against a person if a ‘domestic
relationship’ under the Domestic and Family Violence Protection
Act 1989 (Qld) exists between that person and an aggrieved person
for the order. 169
See Personal Protection Bill 2007 cll 27(2), 33(2).

166
167
168
169

See para 10.144 of this Report.
See para 10.181 of this Report.
See para 3.6 of this Report.
See para 3.7, 3.36 of this Report.
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Children in family relationships
3-3

The Department of Communities should examine, as a matter of
priority, whether the Domestic and Family Violence Protection Act
1989 (Qld) should be amended to cover a child in a ‘family
relationship’, as defined by that Act, as an aggrieved and a
respondent. 170

The role of the police
3-4

170
171

The Queensland Police Service should review existing police
powers under the Police Powers and Responsibilities Act 2000
(Qld), such as powers of entry and detention, to ensure they are
sufficient to enable police to meet their administration and
enforcement responsibilities under the Personal Protection Bill
2007. 171

See para 3.35–3.36 of this Report.
See para 3.62 of this Report.
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INTRODUCTION
4.1
The Commission’s terms of reference require it to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘appropriate, easily
accessible and effective mechanism for protection of the community from
breaches of the peace’. 172 Breaches of the peace, at common law, encompass
violence or fear of violence to a person, and damage to a person’s property
which occurs in the person’s presence. 173
4.2
The protective mechanism provided by the Peace and Good Behaviour
Act 1982 (Qld) against such conduct is to provide for a Magistrates Court to
make an order requiring a defendant to ‘keep the peace and be of good
behaviour’ and to comply with other conditions the court may stipulate. 174 Such
an order can be sought by making a complaint, to a justice of the peace, on the
basis of particular conduct which has put the complainant in fear of the
defendant. 175

This chapter considers the provision of a scheme in the Commission’s
proposed Personal Protection Bill 2007 for the making of personal protection
orders for the benefit of aggrieved persons and other named persons.

4.3

THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
As mentioned in Chapter 2 of this Report, the Peace and Good
Behaviour Act 1982 (Qld) was introduced to provide a preventive remedy in
respect of actual or threatened breaches of the peace. 176

4.4

The Act provides for an order to be made on a complaint requiring the
defendant to keep the peace and be of good behaviour and to comply with other
conditions the court may stipulate in the order, breach of which is a criminal
offence. 177
4.5

A complaint for a peace and good behaviour order can be made on the
basis of a threat of assault or bodily injury, or of destruction or damage of a

4.6

172
173
174
175
176

177

The terms of reference are set out in Appendix 1 to this Report.
R v Howell [1982] QB 416, 426–7 (Watkins LJ). See para 5.8–5.10 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 6(3)(b), (4).
Peace and Good Behaviour Act 1982 (Qld) s 4. See para 2.14–2.18 of this Report.
See the Second Reading Speech of the Peace and Good Behaviour Bill 1982 (Qld): Queensland,
Parliamentary Debates, Legislative Assembly, 14 September 1982, 840 (Hon Samuel Doumany, Minister for
Justice and Attorney-General). See para 2.4 of this Report.
Peace and Good Behaviour Act 1982 (Qld) ss 6(3)(b), (4), 10, 12.
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person’s property, which puts the complainant in fear of the defendant. 178
The Peace and Good Behaviour Act 1982 (Qld) makes no specific
provision about the persons who can be protected by a peace and good
behaviour order.

4.7

THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
As outlined in Chapter 2 of this Report, the Domestic Violence (Family
Protection) Act 1989 (Qld), later amended and renamed the Domestic and
Family Violence Protection Act 1989 (Qld), was enacted as a result of a
domestic violence task force appointed by the Queensland Government. 179 The
task force had recommended that legislation be introduced to allow the court to
make protection orders to ‘restrain a person from carrying out in the future … a
range of violent or abusive behaviours’ in the context of spousal
relationships. 180 The Act was later amended to extend this protection order
scheme to other ‘domestic relationships’. 181
4.8

The Domestic and Family Violence Protection Act 1989 (Qld) currently
empowers the court to make a protection order, on application, to protect an
aggrieved against domestic violence experienced within a domestic
relationship. 182 A protection order requires that the respondent not commit
domestic violence again. 183 The court is also empowered to impose a range of
specific conditions in the order. 184 Breach of the order is a criminal offence. 185
4.9

The Domestic and Family Violence Protection Act 1989 (Qld) specifies
that, as well as the aggrieved, a relative or associate of the aggrieved person
may be protected by a domestic violence order. Section 15 of the Act provides:

4.10

178

179
180
181

182

183
184
185

Peace and Good Behaviour Act 1982 (Qld) s 4(1). A complaint can also be made on the basis of intentional
conduct of the defendant toward the complainant which causes the complainant to fear that the defendant will
destroy or damage property of the complainant: Peace and Good Behaviour Act 1982 (Qld) s 4(2). An
overview of the current Act is set out in Chapter 2 of this Report.
See para 2.7 of this Report.
Queensland Domestic Violence Task Force, Beyond These Walls, Report (1988) 161.
Domestic Violence Legislation Amendment Act 2002 (Qld). A ‘domestic relationship’ includes a spousal
relationship, an intimate personal relationship, a family relationship and an informal care relationship:
Domestic and Family Violence Protection Act 1989 (Qld) s 11A.
Domestic and Family Violence Protection Act 1989 (Qld) s 20. ‘Domestic violence’ is defined in s 11 of the
Act. See para 5.20 of this Report. An aggrieved is the person for whose benefit a domestic violence order is
in force or may be made: Domestic and Family Violence Protection Act 1989 (Qld) s 12F(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 22(a).
respondent to ‘be of good behaviour towards the aggrieved’: s 22(a).
Domestic and Family Violence Protection Act 1989 (Qld) s 25.
Domestic and Family Violence Protection Act 1989 (Qld) s 80(1).

A protection order also requires the
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15

Who can a domestic violence order protect?

(1)

As well as the aggrieved, a relative or associate of the aggrieved may
be protected by the domestic violence order.

(2)

A relative or associate is protected by being specifically named in the
domestic violence order under section 21(1).

(3)

The specifically named relative or associate is called a named person.

(4)

The name of the named person may be specified in the domestic
violence order at the time it is made or at a later time.

(5)

An associate means either of the following persons if it is reasonable
to regard the person as an associate—
(a)

a person whom an aggrieved regards as an associate;

(b)

a person who regards himself or herself as an associate of the
aggrieved.
Examples of persons who could be associates—
1

a person who works at the same place as the aggrieved

2

a person who resides at the same place as the aggrieved

3

a person who belongs to the same church, club or other
type of association as the aggrieved

A ‘relative’ is defined in section 12B of the Act as ‘someone who is
ordinarily understood to be or to have been connected to the person by blood or
marriage’. 186 The court may make an order to protect a relative or associate of
4.11

186

Domestic and Family Violence Protection Act 1989 (Qld) s 12B(2). Section 12B provides:
12B

Meaning of family relationship and relative

(1)

A family relationship exists between 2 persons if 1 of them is the relative of
the other.

(2)

A relative, of a person, is someone who is ordinarily understood to be or to
have been connected to the person by blood or marriage.
Example of subsection (2)—
A person’s spouse, child (including an individual 18 years or over), stepchild,
parent, step-parent, sibling, grandparent, aunt, nephew, cousin, half-brother,
mother-in-law or aunt-in-law is the person’s relative.

(3)

For deciding if someone is related by marriage, any 2 persons who are or were
spouses of each other are considered to be or to have been married to each
other.

(4)

A relative of a person (the relevant person) is also either of the following
persons if it is or was reasonable to regard the person as a relative especially
considering that for some people the concept of a relative may be wider than is
ordinarily understood—
(a)

a person whom the relevant person regards or regarded as a
relative;

(b)

a person who regards or regarded himself or herself as a relative of
the relevant person.
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the aggrieved person if it is satisfied that the respondent has committed, or is
likely to commit, an act of domestic violence against the relative or associate. 187
The Domestic and Family Violence Protection Act 1989 (Qld) provides
a more detailed and comprehensive scheme for protection orders, in domestic
violence situations, than the Peace and Good Behaviour Act 1982 (Qld)
provides for peace and good behaviour orders.
4.12

For example, the Domestic and Family Violence Protection Act 1989
(Qld) includes provisions about when the court may make a protection order,
who may apply for and who may be protected by an order, the specific
conditions that may be imposed in an order, how the court may deal with any
weapons in the respondent’s possession, the court’s power to make temporary
orders and orders in terms agreed to by the parties, the variation and revocation
of orders, the recognition of similar orders made in other jurisdictions and
appeals against decisions of the court made under the Act.
4.13

THE POSITION IN OTHER JURISDICTIONS
Each of the other Australian jurisdictions make legislative provision for
the making of civil restraining orders specifically to protect against forms of
violence directed against a person or against a person’s property. These orders
are variously referred to as ‘personal protection orders’ in the ACT,
‘apprehended personal violence orders’ in New South Wales, ‘personal violence
restraining orders’ in the Northern Territory, ‘restraining orders’ in South
Australia, ‘restraint orders’ in Tasmania, ‘peace and good behaviour orders’ and
4.14

Examples of people who may have a wider concept of a relative—

(5)

187

1

Aboriginal people

2

Torres Strait Islanders

3

members of
backgrounds

4

people with particular religious beliefs

certain

communities

with

non-English

speaking

In deciding if a person is a relative of someone else—
(a)

a subsection of this section must not be used to limit another
subsection of this section; and

(b)

each subsection is to have effect even though, as a result, a person
may be considered to be a relative who would not ordinarily be
understood to be a relative.

Domestic and Family Violence Protection Act 1989 (Qld) s 21(1).
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‘intervention orders’ in Victoria and ‘violence restraining orders’ or ‘misconduct
restraining orders’ in Western Australia. 188
Generally, a civil restraining order may be made to protect only the
person making the application, or on whose behalf the application is made.

4.15

However, in New South Wales, the power of the court extends to
making an order for the protection of a person who has a domestic relationship
with the person for whose protection the order was sought. 189
4.16

In addition, in the ACT, the court has power to make an interim
personal protection order if it is necessary to ensure the safety of, or to prevent
substantial damage to the property of, the aggrieved person or a child of the
aggrieved person. 190 The court also has power to impose conditions in a
personal protection order prohibiting the respondent from committing certain
behaviour in relation to a child of the aggrieved person. 191
4.17

SUBMISSIONS
A threshold issue, which was not specifically canvassed in the
Discussion Paper, is whether the provision for a protective order under the
Peace and Good Behaviour Act 1982 (Qld) should continue, in some form, to be
available.

4.18

As a whole, submissions to the Discussion Paper revealed support for
the availability of peace and good behaviour orders, with changes to bolster the
effectiveness and coverage of such orders. For example, many submissions
considered the grounds for obtaining a peace and good behaviour order should
be widened so that people in genuine need of protection are not overlooked. 192

4.19

188

Domestic Violence and Protection Orders Act 2001 (ACT) ss 20(1), (3), 40(1)(b); Crimes Act 1900 (NSW)
ss 562I, 562K(1); Justices Act (NT) s 82, as amended by the Domestic and Family Violence Act (NT);
Summary Procedure Act 1921 (SA) s 99; Justices Act 1959 (Tas) s 106B; Crimes (Family Violence) Act 1987
(Vic) s 4(1); Magistrates’ Court Act 1989 (Vic) s 126A; Restraining Orders Act 1997 (WA) ss 11A, 34.
The Crimes (Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007
and will commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW).
Sections 562I, 562K(1) of the Crimes Act 1900 (NSW) are replicated in ss 10, 19(1) of the Crimes (Domestic
and Personal Violence) Act 2007 (NSW).
In the Northern Territory, the Domestic and Family Violence Act (NT) repeals pt IV div 7 of the Justices Act
(NT) introducing a new pt IVA. The Domestic and Family Violence Act (NT) was assented to on 12 December
2007 and will commence on a date to be proclaimed. Section 82 of the Justices Act (NT) is a new provision.
In Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in relation
to stalking behaviour even if there is no family relationship between the complainant and the person sought to
be restrained: Crimes Act 1958 (Vic) s 21A(5).

189

190
191
192

Crimes Act 1900 (NSW) s 562ZX(1). This provision is replicated in s 38(1) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). For details about the application of this legislation, see note 188 of this
Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 49.
Domestic Violence and Protection Orders Act 2001 (ACT) s 42(2)(h)(i).
Submissions 5, 8, 12, 13, 14, 15, 19. See para 5.32–5.38 of this Report.
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The Townsville Community Legal Service Inc considered that, in order to
achieve ‘equality of the law and equality of access to the law’, it is necessary to
implement ‘a consistent scheme of protection for all citizens of Queensland
regardless of contextual factors such as domestic and/or family relationship’. 193
In its Discussion Paper, the Commission specifically sought
submissions on whether the Peace and Good Behaviour Act 1982 (Qld) should
specify who can be protected by an order and, if so, the classes of person who
ought to be protected in the order, for example, the complainant, a person on
whose behalf a complaint is made, a person in a domestic relationship with the
complainant or any other person. 194
4.20

4.21
A number of community legal services considered the Peace and Good
Behaviour Act 1982 (Qld) should make specific provision for persons who can
be protected by an order. 195 Caxton Legal Centre Inc and the Women’s Legal
Service suggested the adoption in the Act of a scheme similar to the scheme
that applies in the Domestic and Family Violence Protection Act 1989 (Qld). 196
Consistent with the approach in that Act, the Women’s Legal Service
commented: 197
Whether other people should also be protected by the order will depend on the
nature of the incident/s which led to the order being sought. If there is evidence
that other people, for example, in the same house as the complainant, are
affected by the behaviour, the order should specify that they are also to be
protected by the order.

4.22
Two other community legal centres also considered that the persons
who may be named as protected persons should include, in addition to the
complainant, other family members or persons residing at the address of the
complainant. 198

THE COMMISSION’S VIEW
While the Peace and Good Behaviour Act 1982 (Qld) has been
criticised as being ineffective in practice, the availability of a protective order
under the legislation has itself been recognised as an important mechanism for
the protection of members of the community from particular forms of actual or

4.23

193
194
195
196
197
198

Submission 14.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 107 (Questions 10-5, 10-6).
Submissions 5, 8, 14, 15, 19.
Submissions 8, 19.
Submission 8.
Submissions 5, 8, 15.
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threatened violent and abusive conduct which occur outside the context of a
domestic relationship. 199
Such a mechanism for preventive protection from personal violence
and property damage fills an important role. The Domestic and Family Violence
Protection Act 1989 (Qld) provides limited protection because it applies only in
the context of ‘domestic relationships’. The protection provided by the criminal
law is also limited. This was noted by the New South Wales Law Reform
Commission in describing the lack of protection in New South Wales prior to the
introduction of its apprehended violence order legislation: 200
4.24

The criminal law only operated after violence had occurred, and conviction
could only be secured if the offence were proved beyond reasonable doubt. …
The criminal law also could not operate to prevent conduct, such as
harassment, which did not amount to a crime.

As such, protection orders, in the context of domestic violence, have
been described as ‘a necessary complement to (but not a substitute for) the
criminal law’: 201

4.25

Protection orders are capable of dealing with conduct which could not
traditionally be reached by the criminal law or the law of torts, such as constant
telephoning or verbal abuse or following in a car. At the same time, the criminal
law is ‘extended’ because, once an order is made, breach constitutes a criminal
offence.

In addition, the Law Commission of England and Wales noted that the
powers of courts to ‘bind over’ to keep the peace and be of good behaviour
‘exemplify the notion of preventive justice’: 202

4.26

binding over gives a person a warning for the future but does not, at least
formally, give him a criminal record.

Submissions in response to the Commission’s Discussion Paper also
revealed a general consensus for the availability of an order to protect against a
range of actual and threatened violent or harassing conduct directed against a
person or a person’s property. 203
4.27

199
200

201
202
203

Queensland Domestic Violence Task Force, Beyond These Walls, Report (1988) 156–60; S Currie, A Report
on Legislative Options for Non-Spousal Domestic Violence (1996) 139, 157 rec 27.
The New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003)
[1.17]. The New South Wales Law Reform Commission reported at [1.41] that the ‘general consensus’ in
submissions to its review of the apprehended violence order legislation was that such orders are ‘generally
effective as a means of preventing violence, intimidation and harassment’.
R Alexander, Domestic Violence in Australia: The Legal Response (3rd ed, 2002) 88.
The Law Commission (England and Wales), Criminal Law Binding Over: The Issues, Working Paper No 103
(1987) 110–11.
The grounds for obtaining a personal protection order are discussed in Chapter 5 of this Report.
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Power to make personal protection orders
Earlier in this Report, the Commission has recommended that the
Peace and Good Behaviour Act 1982 (Qld), which it considers inadequate and
ineffective, be repealed and replaced with the proposed Personal Protection Bill
2007. 204 The Commission considers the Bill should provide a mechanism for
the protection of members of the community from violent and harmful conduct
by empowering the court to make protective orders in similar manner to the
Domestic and Family Violence Protection Act 1989 (Qld).
4.28

In particular, the Commission is of the view that the Bill should move
away from the ‘peace and good behaviour order’ and instead provide a
comprehensive scheme for making a ‘personal protection order’. The purpose
of such an order is to protect an ‘aggrieved person’ from particular forms of
personal violence, and to protect property of an ‘aggrieved person’ from
damage, by restraining the respondent from engaging in specified conduct. 205
The Commission intends that such orders would generally be available to
people who fall outside the coverage of the Domestic and Family Violence
Protection Act 1989 (Qld). 206 As with the current Peace and Good Behaviour
Act 1982 (Qld) and the Domestic and Family Violence Protection Act 1989
(Qld), the Commission considers it appropriate for personal protection orders to
be made by the Magistrates Court. 207
4.29

The Commission therefore recommends that the Personal Protection
Bill 2007 should make specific provision to empower the Magistrates Court to
make personal protection orders in relation to particular conduct directed
against an aggrieved person. 208

4.30

204
205

See para 3.6 of this Report.
In Chapter 5 of this Report, the Commission has recommended that the grounds for making a personal
protection order are that the person has committed ‘personal violence’ against another person and is likely to
do so again if the order is not made. ‘Personal violence’ means:
•

wilful injury;

•

wilful damage to a person’s property;

•

harassment or intimidation of a person;

•

a threat to commit any of those acts.

See para 5.66, 5.81, 5.110, 5.113 of this Report.
206
207
208

See para 3.7, 3.36 of this Report.
The conferral of jurisdiction on the Magistrates Court is discussed in Chapter 20 of this Report. See para
20.150 of this Report.
In Chapter 12 of this Report, the Commission has also recommended the inclusion of provisions enabling a
court in certain criminal matters to make a personal protection order on its own initiative. See para 12.109 of
this Report.
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Who can be protected by a personal protection order
4.31
The Commission also considers that the Personal Protection Bill 2007
should specify the persons who can be protected by a personal protection
order. A personal protection order should protect an ‘aggrieved person’ for
whose benefit the order is made and to whom the grounds for making the order
relate.

In addition, a personal protection order made for the benefit of an
aggrieved person should also be able to protect a person (a ‘named person’)
who is a relative or associate of an aggrieved person, by naming the relative or
associate in the order. This would enable the court to make provision for those
persons who, by virtue of their relationship or association with an aggrieved
person, may also be at risk. For example, in the context of a neighbourhood
dispute, the family members of an aggrieved, if also affected, or likely to be
affected, by the behaviour complained of, should be able to obtain protection by
being named on the order.
4.32

The Commission is of the view that the Personal Protection Bill 2007
should include the following definition of ‘relative’:
4.33

relative of a person:
(a)

means the person’s spouse, child, grandchild, great-grandchild, parent,
grandparent, great-grandparent, brother, sister, uncle, aunt, cousin,
niece, nephew, parent-in-law, daughter-in-law, son-in-law, sister-in-law
or brother-in-law;

(b)

for an Aboriginal person—includes a person who, under Aboriginal
tradition, is regarded as a relative in paragraph (a);

(c)

for a Torres Strait Islander person—includes a person who, under
Island custom, is regarded as a relative in paragraph (a); and

(d)

for a person with a parent who is not a natural parent—includes anyone
who would be a relative in paragraph (a) if the parent were a natural
parent.

4.34
The Commission is also of the view that the Personal Protection Bill
2007 should include a definition of ‘associate’ in terms similar to those set out in
section 15(5) of the Domestic and Family Violence Protection Act 1989 (Qld).

Other provisions for personal protection orders
As part of the scheme for making personal protection orders, the
Personal Protection Bill 2007 should also include specific provision about the
grounds on which a personal protection order can be made and on which a
relative or associate (a ‘named person’) can be protected by an order, who may
apply for a personal protection order, and the conditions that may be imposed in
a personal protection order. The Bill should also include procedural provisions,

4.35
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for example, about making and hearing applications. These matters are
discussed in detail in some of the following chapters of this Report.
Chapter 5 examines the grounds for obtaining a personal protection
order and for including a named person in an order. Chapter 6 considers who
can apply for a personal protection order and Chapter 7 considers the
conditions that may be imposed in a personal protection order.
The
Commission’s recommendations about making an application are dealt with in
Chapter 9 and the procedures for hearing an application are dealt with in
Chapter 11.
4.36

Elsewhere in this Report, the Commission has also recommended that
the Personal Protection Bill 2007 make specific provision for another type of
protection order dealing with particular forms of violence in relation to a
workplace. 209 ‘Workplace protection orders’ are discussed in Chapter 8 of this
Report.
4.37

4.38
The Commission has also made recommendations about other aspects
of its proposed protection order scheme which are discussed throughout this
Report.

RECOMMENDATIONS
The Commission makes the following recommendations:

4.39

Power to make personal protection orders
4-1

209

The Personal Protection Bill 2007 should provide a comprehensive
scheme for making a ‘personal protection order’, in a similar
manner to the scheme provided in the Domestic and Family
Violence Protection Act 1989 (Qld). 210

In Chapter 8 of this Report, the Commission has recommended that the grounds for making a workplace
protection order are that the person has committed ‘workplace violence’ in relation to a workplace and is likely
to do so again. ‘Workplace violence’ is any one of the following acts a person commits in relation to a
workplace:
•

wilful injury to an employer or employee, committed while the employer or employee is engaged in
an activity relating to the workplace or because that person is an employer or employee in the
workplace;

•

harassment or intimidation of an employer or employee, committed while the employer or employee
is engaged in an activity relating to the workplace or because that person is an employer or
employee in the workplace;

•

wilful damage to property in the workplace;

•

a threat to commit any of those acts.

See para 8.30 of this Report.
210

See para 4.28–4.29, 4.35 of this Report.
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The Personal Protection Bill 2007 should make specific provision
empowering the Magistrates Court to make ‘personal protection
orders’ in relation to particular conduct directed against an
aggrieved person. 211
See Personal Protection Bill 2007 cl 27(1).

Who can be protected by a personal protection order
4-3

The Personal Protection Bill 2007 should specify that a personal
protection order protects an ‘aggrieved person’ for whose benefit
the order is made and to whom the grounds for making the order
relate. 212
See Personal Protection Bill 2007 cl 9(1)(a).

4-4

The Personal Protection Bill 2007 should specify that, as well as the
‘aggrieved person’, a personal protection order may protect a
person (a ‘named person’) who is a relative or associate of an
aggrieved person, by naming the relative or associate in the
order. 213
See Personal Protection Bill 2007 cll 9(1)(b), 28.

4-5

The Personal Protection Bill 2007 should include the following
definition of ‘relative’: 214
relative of a person:

211
212
213
214

(a)

means the person’s spouse, child, grandchild, greatgrandchild, parent, grandparent, great-grandparent, brother,
sister, uncle, aunt, cousin, niece, nephew, parent-in-law,
daughter-in-law, son-in-law, sister-in-law or brother-in-law;
and

(b)

for an Aboriginal person––includes a person who, under
Aboriginal tradition, is regarded as a relative mentioned in
paragraph (a); and

See para 4.30 of this Report.
See para 4.31 of this Report.
See para 4.32 of this Report.
See para 4.33 of this Report.
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(c)

for a Torres Strait Islander person––includes a person who,
under Island custom, is regarded as a relative mentioned in
paragraph (a); and

(d)

for a person with a parent who is not a natural parent––
includes anyone who would be a relative mentioned in
paragraph (a) if the parent were a natural parent.

See Personal Protection Bill 2007 cl 3, sch (dictionary).

4-6

The Personal Protection Bill 2007 should include a definition of
‘associate’ in terms similar to those set out in section 15(5) of the
Domestic and Family Violence Protection Act 1989 (Qld). 215
See Personal Protection Bill 2007 cl 3, sch (dictionary).

215

See para 4.34 of this Report.
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INTRODUCTION
5.1
In Queensland, there are a number of legislative mechanisms which
provide for the protection and safety of persons and their property. These
mechanisms include the Peace and Good Behaviour Act 1982 (Qld), the
Domestic and Family Violence Protection Act 1989 (Qld) and the Criminal Code
(Qld). 216

One or more of these legislative mechanisms may apply in a particular
circumstance. Their availability will depend on the specific requirements of the
relevant legislation. The application of the Peace and Good Behaviour Act
1982 (Qld) or the Domestic and Family Violence Protection Act 1989 (Qld)
requires proof, on the balance of probabilities, of the particular grounds for
obtaining an order, whereas the prosecution of a criminal offence requires
proof, beyond reasonable doubt, of the elements of the offence. 217
5.2

It may be, for example, that an act of actual or threatened violence,
depending on the circumstances of the situation, may constitute the criminal
offence of assault, 218 unlawful stalking 219 or wilful damage. 220 It may also be
5.3

216
217
218

See also, for example, Anti-Discrimination Act 1991 (Qld); Child Protection Act 1999 (Qld); Family Law Act
1975 (Cth); Guardianship and Administration Act 2000 (Qld) ch 8.
See para 2.26–2.30 of this Report.
Criminal Code (Qld) s 246(1). Section 245 provides:
245

Definition of assault

A person who strikes, touches, or moves, or otherwise applies force of any kind to, the
person of another, either directly or indirectly, without the other person’s consent, or with
the other person’s consent if the consent is obtained by fraud, or who by any bodily act or
gesture attempts or threatens to apply force of any kind to the person of another without
the other person’s consent, under such circumstances that the person making the
attempt or threat has actually or apparently a present ability to effect the person’s
purpose, is said to assault that other person, and the act is called an assault.
219

Criminal Code (Qld) s 359E(1). Section 359B provides:
359B

What is unlawful stalking

Unlawful stalking is conduct—
(a)

intentionally directed at a person (the stalked person); and

(b)

engaged in on any 1 occasion if the conduct is protracted or on more than 1
occasion; and

(c)

(d)

consisting of 1 or more acts of the following, or a similar, type—
(i)

following, loitering near, watching or approaching a person;

(ii)

contacting a person in any way, including, for example, by telephone,
mail, fax, email or through the use of any technology;

(iii)

loitering near, watching, approaching or entering a place where a
person lives, works or visits;

(iv)

leaving offensive material where it will be found by, given to or
brought to the attention of, a person;

(v)

giving offensive material to a person, directly or indirectly;

(vi)

an intimidating, harassing or threatening act against a person,
whether or not involving violence or a threat of violence;

(vii)

an act of violence, or a threat of violence, against, or against property
of, anyone, including the defendant; and

that—
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that, whether or not the person who allegedly committed the act is charged with
an offence, 221 the civil remedy of an order under the Peace and Good
Behaviour Act 1982 (Qld) or the Domestic and Family Violence Protection Act
1989 (Qld) is available to restrain the person’s behaviour.
The Commission’s terms of reference for the review require it to
consider whether the Peace and Good Behaviour Act 1982 (Qld) provides an
‘appropriate, easily accessible and effective mechanism for protection of the
community from breaches of the peace’. 222
5.4

In particular, the Commission is required to consider the grounds
specified in the Act and whether the ambit of conduct covered by the Act is
inappropriate, being either too wide or too restrictive. The terms of reference
also specifically raise the question of whether conduct that causes
apprehension or fear of personal violence or violence against property, but that
falls short of an actual threat, should be a sufficient ground for obtaining an
order.
5.5

The Discussion Paper raised a number of issues in relation to the
grounds for the grant of an order under the Peace and Good Behaviour Act
1982 (Qld), including whether the ambit of conduct covered by the Act is
inappropriate, being either too wide or too restrictive. The issues canvassed by
the Discussion Paper and raised in submissions include the following: 223
5.6

•

the appropriateness of the current grounds for obtaining a peace and
good behaviour order;

•

whether behaviour that is neither violent nor overtly threatening but
rather harassing or intimidating should be included in the grounds for
obtaining an order;

220

(i)

would cause the stalked person apprehension or fear, reasonably
arising in all the circumstances, of violence to, or against property of,
the stalked person or another person; or

(ii)

causes detriment, reasonably arising in all the circumstances, to the
stalked person or another person.

Criminal Code (Qld) s 469. Section 469 provides:
469

Wilful damage

Any person who wilfully and unlawfully destroys or damages any property is guilty of an
offence which, unless otherwise stated, is a misdemeanour, and the person is liable, if no
other punishment is provided, to imprisonment for 5 years.
221

222
223

There may be many reasons why the person who allegedly committed the act is not charged with the offence,
even if the elements of an offence can be proved. This situation may arise, for example, if a victim is reluctant
to bring criminal proceedings. Note, however, that special conditions on a person’s release on bail may be
imposed if necessary to prevent the person from committing an offence, endangering the safety or welfare of
the public, or interfering with a witness: Bail Act 1980 (Qld) s 11(2).
The terms of reference are set out in Appendix 1 to this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) ch 4. Note that submissions on this issue are discussed in detail in this chapter.
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•

whether an actual assault or bodily injury, in the absence of a specific
threat to cause further injury, is a sufficient ground for the granting of an
order;

•

damage to property of a person who is in the care or charge of the
complainant;

•

conduct that does not cause fear;

•

actual property damage; and

•

the potential risks of net-widening.

This chapter considers and compares various grounds on which people
can seek similar remedies for their protection from unwanted behaviour. In
particular, the chapter considers the similarities and differences between the
grounds for obtaining a peace and good behaviour order and a domestic
violence order and compares these with the grounds for obtaining a civil
restraining order in other Australian jurisdictions. The chapter sets out the
Commission’s recommendations for the grounds for obtaining a personal
protection order under its proposed Personal Protection Bill 2007. It also
considers the grounds on which the court may include a ‘named person’ (a
relative or associate of an aggrieved person for the order) in a personal
protection order.
5.7

COMMON LAW BREACH OF THE PEACE
At common law, a breach of the peace involves some degree of
physical assault or public violence. 224 Historically, a justice of the peace could
bind over a person to be of good behaviour or to keep the peace only if the
applicant proved ‘just cause to fear that another person will do him some bodily
harm, as by killing or beating him or his wife or child’. 225

5.8

5.9
The modern common law concept of a breach of the peace now
includes, in addition to the element of violence or fear of violence, damage to a

224
225

D Greenberg, Stroud’s Judicial Dictionary of Words and Phrases (7th ed, 2006) Vol 2, 1125–6 (definition of
‘good behaviour’).
Halsbury’s Laws of England (4th ed, 2002) Vol 29(2) [782] n 2.
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person’s property, provided that the damage occurred in the person’s
presence. 226
The idea of violence as an element of a breach of the peace was
echoed in the Second Reading Speech of the then Minister for Justice and
Attorney-General in introducing the Peace and Good Behaviour Bill 1982 (Qld)
into Parliament: 227
5.10

The basic function and purpose to which the [Bill] relates is a form of preventive
justice by which a person in threatening or causing actual violence or other
such breach of the peace to another through his behaviour or conduct may be
dealt with by means of a readily accessible, speedy and inexpensive process.

THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
Obtaining an order under the Peace and Good Behaviour Act 1982
(Qld) involves a two-step process. The first step is the issue by a justice of the
peace, on the complaint of a person (the complainant), of a summons or
warrant for another person (the defendant) to appear before a Magistrates
Court. 228 The second step is the hearing and determination of the matter in the
Magistrates Court. 229

5.11

226

R v Howell [1982] QB 416. Watkins LJ for the Court observed (at 426–7):
[K]eeping the peace in this country in the latter half of the 20th century presents
formidable problems which bear on the evolving process of the development of this
branch of the common law. Nevertheless, even in these days when affrays, riotous
behaviour and other disturbances happen all too frequently, we cannot accept that there
can be a breach of the peace unless there has been an act done or threatened to be
done which either actually harms a person, or in his presence his property, or is likely to
cause such harm, or which puts someone in fear of such harm being done.
…
[T]here is a breach of the peace whenever harm is actually done or is likely to be done to
a person or in his presence to his property or a person is in fear of being so harmed
through an assault, an affray, a riot, unlawful assembly or other disturbance.

227
228

Queensland, Parliamentary Debates, Legislative Assembly, 14 September 1982, 841 (Hon Samuel Doumany,
Minister for Justice and Attorney-General).
Peace and Good Behaviour Act 1982 (Qld) s 4. However, a justice of the peace before whom a complaint is
made may order, with the complainant’s consent, that the matter be submitted to mediation rather than to a
Magistrates Court if the justice of the peace considers that the matter would be better resolved in this way:
Peace and Good Behaviour Act 1982 (Qld) s 4(3). Mediation is discussed in Chapter 10 of this Report.
Section 4 of the Act was amended by the Justice and Other Legislation Amendment Act 2004 (Qld) s 66. The
amendments, which commenced on 3 December 2004, changed the grounds for making an order under
s 4(2) of the Act, and enlarged the power of a justice of the peace to refer a complaint to mediation under
s 4(3).

229

Peace and Good Behaviour Act 1982 (Qld) s 6.
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Grounds for the issue of a summons or warrant
Threatening behaviour

A complainant may complain to a justice of the peace that the
defendant has made a threat against the complainant or a person in the
complainant’s care or charge, or against the complainant’s property, and that
the complainant is in fear of the defendant. 230
5.12

5.13

The nature of the threat must be that the defendant will: 231

•

personally assault or do bodily injury to the complainant or a person in
the complainant’s care or charge;

•

procure another person to assault or do bodily injury to the complainant
or a person in the complainant’s care or charge;

•

personally destroy or damage any property of the complainant; or

•

procure another person to destroy or damage any property of the
complainant.

5.14
If the matter of the complaint is substantiated to the satisfaction of the
justice of the peace, and if the justice of the peace considers that the
complainant’s fear is reasonable in the circumstances, the justice of the peace
may issue a summons or warrant. 232
Behaviour that causes fear of damage to property

The Peace and Good Behaviour Act 1982 (Qld) also provides that a
complainant may make a complaint to a justice of the peace that the intentional
conduct of the defendant towards the complainant has caused the complainant
to fear that the defendant will destroy or damage the complainant’s property. 233
5.15

If the matter of the complaint is substantiated to the satisfaction of the
justice of the peace, and if the justice of the peace considers that the
complainant’s fear is reasonable in the circumstances, the justice of the peace
may issue a summons or warrant. 234
5.16

230
231
232
233
234

Peace and Good Behaviour Act 1982 (Qld) s 4(1).
Peace and Good Behaviour Act 1982 (Qld) s 4(1)(a)–(d).
Peace and Good Behaviour Act 1982 (Qld) s 4(2A).
Peace and Good Behaviour Act 1982 (Qld) s 4(2). The grounds for making a complaint under this section
were amended by the Justice and Other Legislation Amendment Act 2004 (Qld) s 66.
Peace and Good Behaviour Act 1982 (Qld) s 4(2A).
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Grounds for obtaining an order
The Magistrates Court before which the defendant appears in response
to the summons or warrant is to hear and determine ‘the matter of the
complaint’. 235 The court, after having considered the evidence, may dismiss the
complaint or make an order requiring the defendant to keep the peace and be of
good behaviour. 236
5.17

The matter of the complaint to the Magistrates Court is the same as
that which was substantiated to the satisfaction of the justice of the peace,
namely, a threat of violent behaviour or intentional behaviour towards the
complainant, or the complainant’s property, by the defendant and fear on the
part of the complainant. It would appear that the third element necessary for
the issue of a summons or warrant – that the complainant’s fear is objectively
reasonable in the circumstances – is not a matter of complaint but rather a
factor relevant to the exercise of discretion by the justice of the peace, 237 which
may also be relevant to the Court’s discretion to either dismiss the complaint or
make an order. 238
5.18

THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
The Domestic and Family Violence Protection Act 1989 (Qld) enables a
court to make an order to protect people who experience ‘domestic violence’
within a ‘domestic relationship’. 239
5.19

‘Domestic violence’ is defined in section 11 of the Domestic and Family
Violence Protection Act 1989 (Qld). That section provides:
5.20

11

What is domestic violence

(1)

Domestic violence is any of the following acts that a person commits
against another person if a domestic relationship exists between the 2
persons—
(a)

wilful injury;

(b)

wilful damage to the other person’s property;
Example of paragraph (b)—
wilfully injuring a de facto’s pet

(c)
235
236
237
238
239

intimidation or harassment of the other person;

Peace and Good Behaviour Act 1982 (Qld) s 6(1).
Peace and Good Behaviour Act 1982 (Qld) s 6(3).
Laidlaw v Hulett; Ex parte Hulett [1998] 2 Qd R 45, 50–51 (McPherson JA).
Scheumack v Duncan (Unreported, District Court of Queensland, Wall DCJ, 28 April 1997).
Domestic and Family Violence Protection Act 1989 (Qld) ss 11, 11A, 20(1).
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Examples of paragraph (c)—

(2)

1

following an estranged spouse when the spouse is out in public,
either by car or on foot

2

positioning oneself outside a relative’s residence or place of work

3

repeatedly telephoning an ex-boyfriend at home or work without
consent (whether during the day or night)

4

regularly threatening an aged parent with the withdrawal of informal
care if the parent does not sign over the parent’s fortnightly pension
cheque

(d)

indecent behaviour to the other person without consent;

(e)

a threat to commit an act mentioned in paragraphs (a) to (d).

The person committing the domestic violence need not personally
commit the act or threaten to commit it.

A ‘domestic relationship’ is defined in section 11A of the Domestic and
Family Violence Protection Act 1989 (Qld) as a ‘spousal relationship’, an
‘intimate personal relationship’, a ‘family relationship’ or an ‘informal care
relationship’. 240

5.21

Section 20 of the Act provides that a court may make an order against
a person for the benefit of someone else (the other person) if the court is
satisfied that: 241

5.22

•

the person has committed an act of domestic violence against the other
person and a domestic relationship exists between the two persons; and

•

the person is likely to commit an act of domestic violence again or, if the
act of domestic violence was a threat, is likely to carry out the threat.

A person who falls outside the scope of the categories of relationship
covered by the Domestic and Family Violence Protection Act 1989 (Qld) cannot
seek recourse under that Act to restrain actual or threatened violence.

5.23

THE POSITION IN OTHER JURISDICTIONS
The civil restraining order legislation in a number of other jurisdictions
allows for an order to be made in a wider range of circumstances than is
possible under the Peace and Good Behaviour Act 1982 (Qld).

5.24

240

241

See Domestic and Family Violence Protection Act 1989 (Qld) ss 12 (What is a spousal relationship and who is
a spouse), 12A (What is an intimate personal relationship), 12B (Meaning of family relationship and relative),
12C (What is an informal care relationship).
Domestic and Family Violence Protection Act 1989 (Qld) s 20(1). A person who counsels or procures
someone else to commit an act that, if done by the person, would be an act of domestic violence is taken to
have committed the act: Domestic and Family Violence Protection Act 1989 (Qld) s 20(2).
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The legislation in other Australian States and Territories varies in the
criteria that must be satisfied to obtain an order requiring a person to refrain
from engaging in the conduct forming the basis of the complaint. While some
jurisdictions have adhered to the common law concept of breach of the
peace, 242 most other jurisdictions have adopted a wider approach, in some
cases dispensing with the need for an allegation of actual or threatened
violence, 243 or for the person’s conduct to cause fear on the part of the
applicant. 244

5.25

The relevant legislative provisions in other jurisdictions are considered
as they arise throughout the chapter.
5.26

THE APPROPRIATENESS OF THE EXISTING GROUNDS
The existing grounds for the grant of an order under the Peace and
Good Behaviour Act 1982 (Qld) encompass a threat of violent behaviour or
intentional behaviour by the defendant towards the complainant, or the
complainant’s property, and fear on the part of the complainant. The ambit of
the conduct covered by the Act raises several issues.
5.27

5.28
The grounds for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld) do not include behaviour that is neither violent nor
overtly threatening but rather harassing or intimidating.

Neither is there an express ground in the Act for obtaining relief from
actual violence to the complainant’s person or to a person in the complainant’s
care or charge in the absence of a threat. Similarly, there is no express ground
for obtaining an order based on actual violence to the complainant’s property.

5.29

242

243

244

Magistrates’ Court Act 1989 (Vic) s 126A; Justices Act (NT) pt IV div 7. For what constitutes a breach of the
peace, see para 5.8–5.10 of this Report. In the Northern Territory, the Domestic and Family Violence Act
(NT) repeals pt IV div 7 of the Justices Act (NT) introducing a new pt IVA which provides for the making of
personal violence restraining orders. The Domestic and Family Violence Act (NT) was assented to on 12
December 2007 and will commence on a date to be proclaimed.
Crimes Act 1900 (NSW) s 562K(1); Summary Procedure Act 1921 (SA) s 99(1); Justices Act 1959 (Tas)
s 106B(1)(c), (d); Crimes (Family Violence) Act 1987 (Vic) s 4(1)(c); Crimes Act 1958 (Vic) 21A(2), (5);
Restraining Orders Act 1997 (WA) ss 11A, 34. The Crimes (Domestic and Personal Violence) Act 2007
(NSW), which was assented to on 7 December 2007 and will commence on a date to be proclaimed, repeals
and replaces pt 15A of the Crimes Act 1900 (NSW). Section 562K(1) is replicated in s 19(1) of the Crimes
(Domestic and Personal Violence) Act 2007 (NSW). In Victoria, an intervention order may be made under the
Crimes (Family Violence) Act 1987 (Vic) in relation to stalking behaviour even if there is no family relationship
between the complainant and the person sought to be restrained: Crimes Act 1958 (Vic) s 21A(5).
Domestic Violence and Protection Orders Act 2001 (ACT) ss 10, 40; Justices Act (NT) s 87(1), as amended
by the Domestic and Family Violence Act (NT); Justices Act 1959 (Tas) s 106B(1); Magistrates’ Court Act
1989 (Vic) s 126A; Crimes (Family Violence) Act 1987 (Vic) s 4(1): Restraining Orders Act 1997 (WA) ss 11A,
34. Section 87(1) of the Justices Act (NT) is a new provision. As to the amendment of the Justices Act (NT),
see note 242 of this Report. For the application of the Crimes (Family Violence) Act 1987 (Vic), see note 243
of this Report.
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In addition, there is no provision under the Peace and Good Behaviour
Act 1982 (Qld) for a complainant to make a complaint based on the fear of
damage or destruction to the property of a person in the complainant’s care or
charge.

5.30

Furthermore, an essential element of a complaint under the Peace and
Good Behaviour Act 1982 (Qld) is that the complainant be fearful of the
defendant or of property damage resulting from the defendant’s intentional
conduct towards the complainant, and that such fear is reasonable in the
circumstances. As a consequence, conduct that does not cause fear on the
part of the complainant is not, at present, sufficient ground for a complaint under
the Act.
5.31

Submissions
In its Discussion Paper, the Commission sought submissions on
whether the grounds for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld) are appropriate. 245
5.32

The majority of the submissions received by the Commission on this
issue considered the existing grounds to be inappropriate, on the basis that they
are too restrictive, and suggested the grounds should be broadened. 246

5.33

Numerous submissions considered the restrictive nature of the grounds
prevented people who are in genuine need of protection from accessing the
remedy of a peace and good behaviour order. 247 A number of submissions also
provided examples of situations in which there have been gaps in the legislative
mechanisms available for obtaining protection from unwanted behaviours. 248
These examples included situations in which people have been subject to
intimidation or harassment in the absence of a direct threat of physical
violence, 249 or to violence in the absence of an ongoing threat. 250
5.34

5.35

245
246
247
248
249
250
251

Caxton Legal Centre Inc also observed: 251

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 37 (Question 4-1).
Submissions 5, 8, 12, 13, 14, 15, 19. Some submissions considered the legislation should include additional
grounds: submissions 21, 26, 27, 28.
Submissions 5, 8, 13, 14, 15.
Submissions 4, 5, 13, 19.
Submissions 5, 13.
Submission 19.
Ibid.
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Currently, a complainant may bring a complaint under the Act based on threats
made to the complainant’s person (or a person under their care) or to the
complainant’s property. Section 4 of the Act requires that the complainant be in
fear of the defendant.
Unfortunately, because of the somewhat restrictive nature of this definition, we
see clients who are currently ineligible to obtain protection under the Act
although they clearly need some form of protection order and appear to fall
within the category of persons the Act was actually designed to assist.

Several submissions considered it desirable to base the grounds for
obtaining a peace and good behaviour order on those applicable under the
definition of ‘domestic violence’ in Domestic and Family Violence Protection Act
1989 (Qld). 252

5.36

Further, one community legal service considered that, in order to
achieve ‘equality before the law and equality of access to the law’, it is
necessary to implement ‘a consistent scheme of protection for all citizens of
Queensland regardless of contextual factors such as domestic and/or family
relationship’. 253

5.37

5.38
In contrast, the Queensland Public Tenants Association Inc expressed
concern that an expansion of the ambit of the conduct may result in an
inappropriate increase in the numbers of orders sought under the Act. 254

The Commission’s view
In the Commission’s view, the existing grounds for obtaining a peace
and good behaviour order are too narrow.

5.39

The Commission concurs with those submissions that suggested that
the relative narrowness of the grounds sometimes prevents people, who are in
genuine need of protection from unwanted behaviour, from obtaining a peace
and good behaviour order.
5.40

The Commission considers the grounds for obtaining a personal
protection order under its proposed Personal Protection Bill 2007 should be
wider than the existing grounds for obtaining a peace and good behaviour
order. In addition, the Commission is of the view that the grounds for obtaining
a personal protection order should consist of two elements, consistent with the
Domestic and Family Violence Protection Act 1989 (Qld).
5.41

252
253
254

Submissions 13, 14, 26. See Domestic and Family Violence Protection Act 1989 (Qld) s 11 (What is domestic
violence).
Submission 14.
Submission 6.
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First, there should be a requirement to show that particular conduct –
‘personal violence’ – has been committed against a person (an ‘aggrieved
person’). The Commission considers that, generally, this conduct should cover
particular forms of violence similar to the types of violence covered by the
Domestic and Family Violence Protection Act 1989 (Qld). Additionally, the
Personal Protection Bill 2007 should provide that ‘personal violence’ is a form of
‘prohibited conduct’ under the Bill. 255
5.42

5.43
Second, there should be a requirement to show that there is a
likelihood of personal violence being committed by the respondent against the
aggrieved person again.

The particular forms of personal violence which should form grounds
for a personal protection order, and the additional ‘likelihood’ requirement, are
discussed in the following parts of this chapter.
5.44

It is also important that an expansion of the grounds, under the
proposed Personal Protection Bill 2007, does not result in unintended or
undesirable consequences. The Commission considers that this issue can be
dealt with by clearly specifying the behaviour covered by the grounds for
obtaining an order, in conjunction with the use of procedural safeguards to
prevent the misuse of the legislation.
5.45

5.46
The relevant issues raised by a consideration of the appropriateness of
the existing grounds for obtaining a peace and good behaviour order are dealt
with as they arise in this chapter and elsewhere in this Report.

GROUNDS OF PERSONAL VIOLENCE
Wilful injury to the person
The Peace and Good Behaviour Act 1982 (Qld)
5.47
One of the grounds under the Peace and Good Behaviour Act 1982
(Qld) that entitles a complainant to obtain a summons or warrant requiring the
defendant to appear before a Magistrates Court is that the defendant has made
threats of assault or bodily injury to the complainant or to a person under the
care or charge of the complainant. 256

However, there is no express ground for obtaining relief from actual
violence to the complainant’s person or to a person in the complainant’s care or
charge in the absence of a threat. It is therefore unclear whether the Act
5.48

255
256

Note that the Commission has also recommended in para 8.33 of this Report that
Peace and Good Behaviour Act 1982 (Qld) s 4(1)(a).
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encompasses situations where the defendant has committed an assault or
caused bodily injury without any accompanying threat in relation to the future. 257
Anecdotal evidence suggests there may be some inconsistency in the
application of the Act, with some magistrates considering that an actual assault
is not a sufficient ground for the grant of an order, whilst others consider that the
carrying out of an assault may itself constitute a threat to repeat the conduct. 258
5.49

The Domestic and Family Violence Protection Act 1989 (Qld)

An aggrieved may apply for a protection order under the Domestic
Violence and Family Protection Act 1989 (Qld) on the grounds that a person
has committed an act of domestic violence and that the person is likely to
commit an act of domestic violence again or to carry out a threat to commit
domestic violence. 259 An act of domestic violence under the Domestic and
Family Violence Protection Act 1989 (Qld) includes wilful injury, or a threat to
commit wilful injury, against an aggrieved. 260
5.50

The Domestic and Family Violence Protection Act 1989 (Qld) does not
define wilful injury. However, it has been held that the words ‘wilful injury’
should be given their ordinary meaning: 261
5.51

[T]he Act does not define ‘wilful injury’. Had the Legislature used an expression
such as ‘actual bodily injury’ or ‘bodily harm’ that could have been an indication
that more than a trivial or transient effect upon a spouse was required to bring
the matter within the provisions of the Act. (see Regina v Chan-Fook (1994) 1
WLR 689; The Queen v Scatchard (1987) 27 A Crim R 136). In my opinion as
the Legislature has chosen to use the expression ‘wilful injury’ and not those
other well recognised terms, a transient effect of being struck is within the
meaning of the term ‘wilful injury’ as used in the Act … In my opinion the
ordinary meaning of the words ‘wilful injury’ should be applied. Wilful is defined
in the New Shorter Oxford English Dictionary as ‘of an action etc: done on
purpose; deliberate, intentional.’ Injury is defined … as ‘hurt or loss caused to
or sustained by a person or thing; harm, detriment; damage, specially of the
body; an instance of this’. It was submitted that the appellant’s wife having
suffered ‘may be slight pain’ was not an injury. In my opinion the slap to the
appellant’s wife whereby she suffered pain and the choking each amounted to
wilful injuries.

257

258
259
260
261

Further, where violent behaviour by the defendant was intentionally directed at the complainant, there may be
no express ground for obtaining relief unless the defendant’s conduct specifically caused the complainant to
fear damage to the complainant’s property: see Peace and Good Behaviour Act 1982 (Qld) s 4(2).
Information provided by Legal Aid Queensland, 8 September 2004; Submission 13.
Domestic and Family Violence Protection Act 1989 (Qld) s 20(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 11(1)(a), (e).
Grainger v Grainger [2001] QDC 016, [31] (Samios DCJ). Note that the Queensland Court of Appeal has held
that physical pain is not an injury, although it may be a symptom of an injury: R v Tamcelik; ex parte Ozcan
[1998] 1 Qd R 330.
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For the purposes of the Domestic and Family Violence Protection Act
1989 (Qld), it has been held that the term ‘injury’ encompasses physical injury
and psychiatric injury. 262 However, mere distress or upset does not amount to
an ‘injury’. 263
5.52

The position in other jurisdictions

In the Northern Territory, South Australia, Tasmania, Victoria and
Western Australia there is no express requirement of a threat to obtain an order
under the civil restraining order legislation. 264 The test for the grant of an order
revolves around whether past conduct gives rise to an apprehension of
personal injury, or whether there is a likelihood that violence will occur in the
future. 265 In the ACT, the grounds encompass actual violence to the aggrieved
person or his or her property as well as the threat of such violence. 266
5.53

Submissions
5.54
In its Discussion Paper, the Commission sought submissions on
whether it should be necessary to show actual and/or threatened violence to
obtain an order under the Peace and Good Behaviour Act 1982 (Qld). 267

The Commission received a number of submissions on whether an
actual assault or bodily injury, in the absence of a specific threat, is a sufficient
ground for obtaining a peace and good behaviour order. All of those
submissions considered that it should be possible to obtain an order on the
basis of an actual assault or bodily injury, without requiring a threat. 268

5.55

The Citizens Advice Bureau and Gold Coast Legal Service expressed
the view that the carrying out of an assault may itself constitute a threat to
repeat the conduct such that the magistrate ought to draw an inference as to a
future threat. This submission suggested the test for the grant of an order
should revolve around whether the conduct gives rise to an apprehension of
5.56

262

263
264

265

266
267
268

Dowse v Gorringe [2004] QDC 477, [28]. In that case, McGill DCJ observed at [28] that not every variety of
mental disturbance will amount to psychiatric injury. Furthermore, the concept of psychiatric injury is no wider
under the Act than under the Queensland criminal compensation provisions.
Ibid.
Justices Act (NT) s 87(1), as amended by the Domestic and Family Violence Act (NT); Summary Procedure
Act 1921 (SA) s 99(1), (2); Justices Act 1959 (Tas) s 106B(1); Crimes (Family Violence) Act 1987 (Vic) s 4(1);
Crimes Act 1958 (Vic) s 21A(2), (5); Restraining Orders Act 1997 (WA) ss 11A, 34. As to the application of
the Crimes (Family Violence) Act 1987 (Vic), see note 243 of this Report. For the application of the Justices
Act (NT), see note 242 of this Report.
Ibid. See also Domestic and Family Violence Protection Act 1989 (Qld) s 20(1), which provides that a
domestic violence order may be made if a person has committed an act of domestic violence and is likely to
commit an act of domestic violence again.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 10, 40(1)(b).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Question 4-6).
Submissions 5, 12, 13, 14, 15, 19, 21, 25.
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personal injury, or whether there is a likelihood that violence will occur in the
future. 269
Several submissions suggested that the inclusion of actual assault or
injury as a ground for obtaining an order may address the situation where a
person who has experienced actual violence wishes to prevent a recurrence of
the conduct, rather than make a criminal complaint. 270

5.57

One of these submissions, from a Queensland magistrate, made the
following observation: 271

5.58

Threatened violence should be enough to form the basis of a complaint, but
actual violence should also be a basis for an order, and specified to be so. A
party may not wish to proceed with a complaint to a police officer about actual
damage or injury, but simply wishes there not to be a repeat of an earlier actual
incident (as distinct from a threatened incident). The Act should make clear
that actual as well as threatened is included.

5.59

Caxton Legal Centre Inc similarly noted: 272
A client who has been a victim of a one-off assault or damage to their property
may continue to live in fear of the perpetrator of that assault or property
damage, especially where both parties live nearby to one another, yet that
person currently has no standing to apply for an order under the Act. While it
would be normal for a victim of an assault or wilful damage to their property to
seek to have the perpetrator charged under the criminal law, there may be
times when the police decline to lay charges due to what may be perceived as
a lack of cogent or admissible evidence, or the victim may for various personal
reasons not wish to have the perpetrator charged with a criminal offence. This
may occur, for example, where the perpetrator is a person with a mental illness
and the victim is loathe to make that person’s life any more difficult by
complaining through the police.
Alternatively, and more commonly, the victim may not want to be engaged in
the criminal justice system because of their own fear (particularly where the
victim is simply too frightened to take action because of possible retaliation). In
such circumstances, a victim may still continue to feel vulnerable to that other
person, even where no further actual verbal threats are made against them,
and this is likely to be exacerbated when combined with other inappropriate
behaviours. While strange staring, oppressive silences, the making of peculiar
sounds (for example, heavy breathing or growling), the speaking of
inappropriate words (for example, ‘boom’), or use of confronting gesticulations
(for example, the shaking of a fist), or other anti-social communication generally
should not in themselves be grounds to trigger legal interventions, ongoing
interactions (so characterised) with a person who has previously been violent to
a victim can be extremely frightening for a victim.

269
270
271
272

Submission 5.
Submissions 12A, 19, 21.
Submission 12A.
Submission 19.
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Caxton Legal Centre Inc considered the grounds for obtaining a grant
of an order should include actual assault or property damage, in circumstances
where it is reasonable for the complainant to fear the person who assaulted him
or her or damaged his or her property, thus demonstrating a propensity for
violence.

5.60

The South West Brisbane Community Legal Centre Inc suggested that
an assault within the context of on-going intimidating or harassing conduct
would be better interpreted by the court as a basis for proving the likelihood of
the conduct occurring again. 273
5.61

The Queensland Police Service supported the inclusion of an additional
ground where the ‘intentional conduct of a defendant is directed at the
complainant and as a consequence, causes the complainant to fear the
defendant will assault them, or any person under their care or charge, or will do
them bodily injury’: 274

5.62

Section 4(2) … currently only applies to a complainant’s fear that a defendant
will destroy or damage their property that arises from the defendant’s intentional
conduct directed towards them. Section 4(1)(a) of the Peace and Good
Behaviour Act provides grounds for making a complaint to a Justice of the
Peace when a defendant has ‘threatened’ to assault or do any bodily harm to
the complainant or to any person under their charge or care. This implies a
direct verbal or written threat. Anecdotal evidence indicates that persons who
are subjected to ongoing intentional conduct by a defendant, that does not
include verbal or written threats, that gives rise to fear of assault or bodily injury
only are subsequently making complaints to the police for the criminal offence
of unlawful stalking under s 359E ‘Punishment of unlawful stalking’ of the
Criminal Code. This offence is a crime. It is understood the complaints are
made for the purpose of having restraining orders made under s 359F ‘Court
may restrain unlawful stalking’ of that Code. It is anticipated the practice of
making stalking complaints in such circumstances would be reduced if the
Peace and Good Behaviour Act was amended to cover such conduct.

5.63
Similarly, Legal Aid Queensland observed that situations involving
intimidation and harassment without any direct threats of physical violence may
cause fear to the potential applicant and also pose a high risk of escalation into
actual violence. Legal Aid Queensland further observed that the law in relation
to stalking recognises that harm can be done without any threats of violence. In
light of these matters, Legal Aid Queensland considered a peace and good
behaviour order would be an appropriate remedy where such behaviour is
occurring, independently of any criminal charges for stalking. 275

273
274
275

Submission 15.
Submission 21.
Submission 13.
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The Commission’s view
5.64
The existing grounds of the Peace and Good Behaviour Act 1982 (Qld)
encompass threats of assault or bodily injury to the complainant or to a person
under the care or charge of the complainant. In the Commission’s view, the
proposed Personal Protection Bill 2007 should also cover situations where the
person against whom a protection order is sought has committed an act of
personal violence without any accompanying threat in relation to the future.
This would clarify that the grounds for obtaining a protection order include
actual conduct, in addition to threatened conduct.

One of the grounds for obtaining a domestic violence order under the
Domestic and Family Violence Protection Act 1989 (Qld) is that of ‘wilful injury’.
This ground provides a wider basis for relief than the ground of assault or bodily
injury. 276

5.65

In order to ensure that an aggrieved person is protected against a
range of conduct that may amount to an injury, and for consistency with the
Domestic and Family Violence Protection Act 1989 (Qld), the Commission
considers that the grounds of ‘personal violence’ for obtaining a personal
protection order should include wilful injury, or a threat to commit wilful injury,
against an aggrieved person. The Commission has also recommended
elsewhere in this Report that the relevant conduct for obtaining a workplace
protection order is ‘workplace violence’. 277 Under the Personal Protection Bill
2007 proposed by the Commission, ‘personal violence’ and ‘workplace violence’
are each types of ‘prohibited conduct’.
5.66

5.67
The Commission has also recommended in this Report that, for the
purpose of deciding whether an act of personal violence is likely to happen
again, the court may have regard to the person’s past conduct. 278 This would
enable the court to make an order based on the occurrence of an act of
personal violence in circumstances where an aggrieved person may have
difficulty proving the likelihood of that type of conduct occurring again.

The Commission is of the view that the additional ground that the
‘intentional conduct of a defendant is directed at the complainant and as a
consequence, causes the complainant to fear the defendant will assault them,
or any person under their care or charge, or will do them bodily injury’, which
was proposed by the Queensland Police Service, generally relates to the
behaviour that would constitute an assault, harassment or intimidation. The
grounds of ‘personal violence’ which the Commission has recommended be
included in the Personal Protection Bill 2007 would cover assault and/or

5.68

276
277
278

See para 5.51–5.52 of this Report.
See para 8.30 of this Report.
See para 5.146 of this Report.
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harassment or intimidation. 279 It is therefore unnecessary to include the ground
proposed by the Queensland Police Service in the Bill.
Wilful damage to property
The Peace and Good Behaviour Act 1982 (Qld)
5.69
The Peace and Good Behaviour Act 1982 (Qld) provides that a
complainant may be entitled to obtain a summons or warrant requiring the
defendant to appear before the court if the intentional conduct of the defendant
directed at the complainant has caused the complainant to reasonably fear that
the defendant will destroy or damage the complainant’s property. 280

The Act does not expressly enable a complainant to obtain relief based
on actual violence to the complainant’s property. However, actual property
damage may give rise to a reasonable fear of additional or future damage to the
complainant’s property by the defendant.

5.70

A complaint under the Act would not be sustainable where a defendant
had actually damaged a complainant’s property without any accompanying fear,
on the part of the complainant, of additional property damage. It may be that a
complainant is not afraid of further property damage but may nevertheless
apprehend that, unless the defendant is restrained in some way, he or she is
likely to further damage property of the complainant. On that basis, reasonable
fear of property damage may be too restrictive as a ground for complaint and
may limit the opportunities of a complainant for obtaining an order. The more
practical test may be the reasonable likelihood of property damage by the
defendant.

5.71

The Domestic and Family Violence Protection Act 1989 (Qld)

An aggrieved may apply for a domestic violence order under the
Domestic Violence and Family Protection Act 1989 (Qld) on the grounds that a
person has committed an act of domestic violence and that the person is likely
to commit an act of domestic violence again or, to carry out a threat to cause
domestic violence. 281 An act of domestic violence under the Domestic and
Family Violence Protection Act 1989 (Qld) includes wilful damage, or a threat to
commit wilful damage, to the property of an aggrieved. 282
5.72

279
280
281
282

See para 5.66, 5.110 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(2), (2A).
Domestic and Family Violence Protection Act 1989 (Qld) ss 11, 20(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 11(1)(b), (e).
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The position in other jurisdictions
5.73
The civil restraining order legislation in the ACT, Tasmania and
Western Australia does not require reasonable fear of property damage to be
established before an order may be obtained. 283
Submissions

In its Discussion Paper, the Commission sought submissions on
whether it should be necessary to show actual apprehension or fear to obtain
an order under the Peace and Good Behaviour Act 1982 (Qld). 284 The
Discussion Paper also specifically raised as an issue for consideration the
absence of a ground of actual property damage under the Act. 285
5.74

Three submissions received by the Commission addressed the issue of
whether the complainant should be required to show reasonable fear of
property damage. 286

5.75

The South West Brisbane Community Legal Centre Inc suggested
property damage, particularly in the context of continuing intimidating conduct,
is ‘very likely to give rise to a reasonable expectation that the conduct will
continue unless the defendant is restrained in some way’. 287
5.76

5.77
The Women’s Legal Service considered that, in relation to property
damage, a complainant should only be required to show a likelihood of harm or
hardship as a result of the defendant’s behaviour. 288

283

Domestic Violence and Protection Orders Act 2001 (ACT) ss 10, 40; Justices Act 1959 (Tas) s 106B(1);
Restraining Orders Act 1997 (WA) ss 11A, 34.
In Victoria, see the Crimes (Family Violence) Act 1987 (Vic) s 4(1)(a), (b). An intervention order can be made
under that Act in relation to stalking, which may include, for example, a course of conduct involving
interference with a person’s property ‘with the intention of causing physical or mental harm to the victim or to
arouse apprehension or fear in the victim’: Crimes Act 1958 (Vic) s 21A(2)(d), (5). For the application of the
Crimes (Family Violence) Act 1987 (Vic), see note 243 of this Report. The Magistrates’ Court Act 1989 (Vic)
does not specify any grounds for complaint.
In the Northern Territory, property damage is not a ground for the making of a personal violence restraining
order under the Justices Act (NT). For the application of the Justices Act (NT), see note 242 of this Report.

284
285
286

287
288

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Question 4-6).
Ibid [4.68]–[4.70].
Submissions 8, 15, 19. In addition, two submissions commented generally that there should be no
requirement of fear under the legislation (Submissions 12, 25) and two other submissions considered the
grounds should mirror those under the Domestic and Family Violence Protection Act 1989 (Qld) (Submissions
14, 25).
Submission 15.
Submission 8. This submission suggested that the grounds for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld) should cover the following behaviour, where that behaviour is, or is likely to be,
ongoing: actual assault; bodily injury or damage to property; verbal abuse; intimidation or harassment;
obsessive, unwanted attention or advances; offensive behaviour; stalking behaviour and loitering only in the
context of intimidation or harassment.
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Caxton Legal Centre Inc considered that, where damage to property
has occurred, a complainant should be able to seek a peace and good
behaviour order if the circumstances demonstrate that they have reasonable
grounds to continue to be in fear of the person who has caused the damage,
thus demonstrating a propensity for violence.
This submission further
considered that the requirement of fear be modified to cover situations which
would cause fear in an objective bystander. 289
5.78

The Commission’s view
5.79
The Commission considers it desirable to clarify whether an aggrieved
person is able to obtain relief under its proposed Personal Protection Bill 2007
based on actual violence to his or her property.

The requirement of reasonable fear of property damage on the part of
an aggrieved person may restrict his or her opportunities for obtaining an order.
This could occur where an aggrieved person is not afraid of further property
damage, but apprehends the possibility of further damage occurring. In the
Commission’s view, the accessibility of the remedy of a personal protection
order should not be dependent on the subjective response of the aggrieved
person to damage to his or her property. The Commission also considers it
desirable to enable an aggrieved person to obtain relief based on actual
violence to his or her property.

5.80

In the Commission’s view, the grounds of ‘personal violence’ for
obtaining a personal protection order should include wilful damage, or a threat
to commit wilful damage, to the property of an aggrieved person. This is
consistent with the position under the Domestic and Family Violence Protection
Act 1989 (Qld). This is also consistent with the Commission’s recommendation
elsewhere in this Report that the requirement of fear should not apply in relation
to behaviour directed at the aggrieved person. 290
5.81

The Commission has also recommended in this Report that, for the
purpose of deciding whether the person is likely to commit personal violence
against the aggrieved person again, a court may have regard to past conduct of
the person. 291
5.82

289
290
291

Submission 19.
See para 5.144 of this Report.
See para 5.146 of this Report.
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Harassment or intimidation
The Peace and Good Behaviour Act 1982 (Qld)

A person may be subjected to behaviour that is neither violent nor
overtly threatening but rather harassing or intimidating. A person towards
whom such behaviour is directed does not have a remedy under the Peace and
Good Behaviour Act 1982 (Qld).
5.83

In contrast, similar remedies in respect of certain behaviour of a
harassing or intimidating nature are available under the Queensland domestic
violence legislation and the criminal law.

5.84

The Domestic and Family Violence Protection Act 1989 (Qld)

The Domestic and Family Violence Protection Act 1989 (Qld) provides
that an act of domestic violence includes intimidation or harassment committed
by one person against another person if a domestic relationship exists between
the two people. 292
5.85

The Domestic and Family Violence Protection Act 1989 (Qld) does not
define ‘intimidation’ or ‘harassment’, but rather, provides various examples of
the relevant behaviour. For example, the Act contemplates that certain kinds of
behaviour – such as following a person or loitering outside a person’s home –
may, in the circumstances of a particular situation, be harassing or intimidating
even though no specific threat has been made. 293

5.86

However, it has been held that, ordinarily, ‘intimidation’ 294 involves
some threatening words or conduct that coerce, or influence the conduct of,
another person, whereas ‘harassment’ involves the repetition of positive acts
that distress, vex, trouble or worry another person. 295 To amount to intimidation
or harassment as a ground of domestic violence, the behaviour must also be ‘of
some significance’. 296 Whether conduct constitutes intimidation or harassment
under the domestic violence legislation is to be considered in light of the
5.87

292
293
294

295

296

Domestic and Family Violence Protection Act 1989 (Qld) s 11(1)(c). Section 11 of the Act is set out at para
5.20 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 11(1)(c).
R v Matthews [1993] 2 Qd R 316, 318 (McPherson JA); Bottoms v Rogers [2006] QDC 080, [18] (McGill DCJ).
A single incident can amount to intimidation: Bottoms v Rogers [2006] QDC 080. In Dowse v Gorringe [2004]
QDC 477, [31]–[32], McGill DCJ held that it is necessary to prove that the person affected by the behaviour
was in fact subjectively intimidated in order to show that there has been domestic violence by intimidation.
Bottoms v Rogers [2006] QDC 080, [18] (McGill DCJ); Rogers v Rogers [1995] QDC 375, 5 (Forde DCJ);
McLennan v McLennan [2003] QDC 398, [12] (McGill DCJ). See also MJ Shanahan et al, Carter’s Criminal
Law of Queensland (Jan 2008) Explanation of How Domestic Violence is Dealt with Under this Act
[410,095.5].
Bottoms v Rogers [2006] QDC 080, [18] (McGill DCJ).
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Bottoms v Rogers: 298
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As McGill DCJ stated in

Essentially harmless encounters which occur fortuitously do not amount to
harassment or intimidation even if the respondent finds them upsetting.

The Criminal Code (Qld)

The offence of stalking, while including acts or threats of violence that
cause apprehension or fear, may also be committed without violent or
threatening behaviour on the part of the defendant, and even though the
defendant’s conduct does not cause the person against whom it is directed to
be afraid. 299 In other words, the elements of threat and fear, and of personal
injury or property damage, which must be demonstrated to obtain a peace and
good behaviour order, are not necessary to prove a stalking offence.
Consequently, in some circumstances, it could be less difficult to prove the
elements of the criminal offence of unlawful stalking than to obtain a peace and
good behaviour order.
5.88

The position in other jurisdictions
5.89
In the ACT, New South Wales, the Northern Territory, South Australia,
Tasmania, Victoria and Western Australia, a restraining order can be obtained
where the behaviour complained of is neither violent nor overtly threatening, but
rather harassing and intimidating. 300 The specific behaviour captured under the
legislation varies to some extent between the particular jurisdictions and
includes behaviour described as ‘harassing or offensive’, 301 ‘harassment or

297
298

299
300

Ibid. See also Rounsefell v Rounsefell [1993] QDC 372 (Forno DCJ).
[2006] QDC 080, [19]. Also note that, similarly, in the context of criminal offences for offensive or disorderly
language or behaviour in public places, the conduct must be of some seriousness, and is to be assessed
objectively and in light of all the circumstances: see, for example, Coleman v Power (2004) 220 CLR 1, [14]–
[15] (Gleeson CJ), [313] (Heydon J); Connolly v Willis [1984] 1 NSWLR 373, 378 (Wood J); and Melser v
Police [1967] NZLR 437, 444 (Turner J).
Criminal Code (Qld) ss 359B, 359E(1). See note 219 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 10(1)(c); Crimes Act 1900 (NSW) s 562K(1)(b);
Justices Act (NT) ss 80, 87(1), as amended by the Domestic and Family Violence Act (NT), and Criminal
Code (NT) s 189; Summary Procedure Act 1921 (SA) s 99(1); Justices Act 1959 (TAS) s 106B(1)(c)(i);
Crimes (Family Violence) Act 1987 (Vic) s 4(1)(c); Crimes Act 1958 (Vic) s 21A(5); Restraining Orders Act
1997 (WA) s 34(a)(i).
Section 562K(1)(b) of the Crimes Act 1900 (NSW) is replicated in s 19(1)(b) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). For the application of the legislation in New South Wales, see note 243
of this Report. Sections 80, 87(1) of the Justices Act (NT) are new provisions. For the application of the
legislation in the Northern Territory, see note 242 of this Report.
In South Australia, note the proposed new power of the court to make a restraining order on the basis of
behaviour that caused or was likely to cause harassment, alarm or distress to one or more persons: Statutes
Amendment (Gangs) Bill 2007 (SA), introduced to the Legislative Council, 3 May 2007. In Western Australia,
note the proposed amendment to s 6(2)(c) of the Restraining Orders Act 1997 (WA) to additionally allow the
court to make a ‘violence restraining order’ on the ground of pursuing a person with intent to intimidate the
person: Acts Amendment (Justice) Bill 2007 (WA) s 91(2), passed by the Legislative Assembly, 29 November
2007.

301

Domestic Violence and Protection Orders Act 2001 (ACT) s 10(1)(c).
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molestation’, 302 ‘intimidation’, 303 ‘intimidating or offensive’ 304 or ‘provocative or
offensive’. 305
In the ACT, South Australia, Tasmania and Western Australia, the
relevant grounds for obtaining a protective order include offensive behaviour.
Generally, behaviour is offensive when it is likely to cause offence in the mind of
a reasonable person based on the prevailing community standards. 306
5.90

In New South Wales, the Northern Territory, Tasmania and Victoria, the
legislation also captures stalking. 307

5.91

For example, section 21A(5) of the Crimes Act 1958 (Vic) provides that
a person who has been stalked may apply under the Victorian family violence
legislation for an intervention order against the defendant, even though there is
no family relationship between the defendant and the victim. 308 A recent review
by the Victorian Law Reform Commission of the family violence legislation in
Victoria noted dissatisfaction with this provision. Initial consultations revealed a
perception that the provision was being used in unintended ways – for example,
in neighbourhood disputes – and that these types of applications were clogging
the system and delaying the processing of family violence matters. Applications
of this kind were also seen as causing intervention orders to be viewed less
seriously by the community and as causing certain magistrates, court staff and
police to treat people seeking family violence intervention orders less seriously
and with greater scepticism and impatience. 309
5.92

302

303

304
305
306

307

Crimes Act 1900 (NSW) s 562D(1)(a). This provision is replicated in s 7(1)(a) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). For the application of the legislation in New South Wales, see note 243
of this Report.
Crimes Act 1900 (NSW) ss 562D, 562K(1)(b)(i). Sections 562D, 562K(1)(b)(i) of the Crimes Act 1900 (NSW)
are replicated in ss 7, 19(1)(b)(i) of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the
application of the legislation in New South Wales, see note 243 of this Report.
Summary Procedure Act 1921 (SA) s 99(1); Restraining Orders Act 1997 (WA) s 34(a)(i).
Justices Act 1959 (Tas) s 106B(1)(c)(i).
Spence v Loguch (Unreported, New South Wales Supreme Court, Sully J, 12 November 1991); Nelson v
Mathieson [2003] VSC 451, [11]–[14] (Nathan J); Ross v Munns (Unreported, Northern Territory Supreme
Court, Thomas, Bailey and Priestley JJ, 11 June 1998), citing Worcester v Smith [1951] VLR 316 (O’Bryan J).
See also Walsh T, ‘Offensive Language, Offensive Behaviour and Public Nuisance: Empirical and Theoretical
Analyses’ (2005) 24(1) The University of Queensland Law Journal 123.
Crimes Act 1900 (NSW) s 562K(1)(b)(ii); Justices Act (NT) ss 80, 87(1), as amended by the Domestic and
Family Violence Act (NT), and Criminal Code (NT) s 189 (Unlawful stalking); Justices Act 1959 (Tas)
s 106B(1)(d); Crimes Act 1958 (Vic) s 21A(5).
Section 562K(1)(b)(ii) of the Crimes Act 1900 (NSW) is replicated in s 19(1)(b)(ii) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). Also note s 8(2) of the Crimes (Domestic and Personal Violence) Act
2007 (NSW) which provides that the court may have regard to any pattern of violence in the person’s
behaviour in determining whether a person’s conduct amounts to stalking. For the application of the
legislation in New South Wales, see note 243 of this Report. Sections 80, 87(1) of the Justices Act (NT) are
new provisions. For the application of the legislation in the Northern Territory, see note 242 of this Report.

308
309

Crimes Act 1958 (Vic) s 21A(5).
Victorian Law Reform Commission, Review of Family Violence Laws: Consultation Paper (2004) [4.36]–[4.39].
Also see Victorian Law Reform Commission, Review of Family Violence Laws, Report (2006) [3.74]–[3.77].
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Submissions
5.93
In its Discussion Paper, the Commission sought submissions on how
the existing grounds for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld) should be expanded. 310

Almost all of the submissions that addressed this issue generally
supported the expansion of the grounds for obtaining an order under the Peace
and Good Behaviour Act 1982 (Qld) to include conduct that is neither violent nor
overtly threatening, but rather harassing or intimidating. 311
Only the
Queensland Public Tenants Association Inc generally opposed the inclusion of
harassing or intimidating behaviour as a ground for obtaining a grant of an order
on the basis it would ‘open the floodgates’ to the making of frivolous or trivial
applications. 312
5.94

A submission from an academic who researches in the area of
homelessness and the law also expressed concern about the possible
unintended impact of the legislation on marginalised people, such as those
experiencing homelessness. 313 This submission suggested that the definition of
‘harassment and intimidation’ should be clarified so that it does not include
behaviours associated with homelessness or other marginalised status.
5.95

The Chief Magistrate of Queensland expressed concern at the
narrowness of the existing grounds under the Peace and Good Behaviour Act
1982 (Qld), and supported the extension of the grounds to include harassing or
intimidating behaviour. 314 The Chief Magistrate suggested a suitable model for
such grounds might be the analogous provisions of the Restraining Orders Act
1997 (WA). 315

5.96

5.97
The Citizens Advice Bureau and Gold Coast Legal Service also
generally observed that it would be impractical for many people to deal with

310
311
312
313
314
315

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Question 4-5).
Submissions 5, 8, 12, 13, 14, 15, 18, 19, 25, 26, 27, 28.
Submission 6.
Submission 32.
Submission 12A.
Restraining Orders Act 1997 (WA) ss 34–36. Section 34 of the Restraining Orders Act 1997 (WA) provides
that the grounds for a misconduct restraining order are that the court considers that the granting of an order is
appropriate in the circumstances and is satisfied that, unless restrained, the respondent is likely to:
•

behave in a manner that could reasonably be expected to be intimidating or offensive to the person
seeking to be protected and that would, in fact, intimidate or offend the applicant;

•

cause damage to property owned by, or in the possession of, the person seeking to be protected; or

•

behave in a manner that is, or is likely to lead to, a breach of the peace.
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harassing and intimidating behaviour through a civil action for private
nuisance. 316
Several legal advice and advocacy services variously identified
particular situations involving behaviour of a harassing or intimidating nature, in
respect of which there is no remedy available under the Peace and Good
Behaviour Act 1982 (Qld), and which fall outside the ambit of the Domestic and
Family Violence Protection Act 1989 (Qld). 317
5.98

5.99
The Logan Youth Legal Service also suggested that the inclusion of
harassing or intimidating behaviour as a basis for a peace and good behaviour
order would likely benefit some young people, living independently of their
families to avoid family violence or sexual abuse, and who are prevented from
obtaining the protection of a domestic violence order or a child protection
order. 318

Legal Aid Queensland expressed concern that some young people
may be subject to harassment of a nature which falls outside the current
grounds, but which is nevertheless experienced as distressing and intimidating
conduct. Legal Aid Queensland therefore suggested expanding the grounds for
an order to include conduct of a distressing or intimidating nature. 319
5.100

Harassment or intimidation arising in neighbourhood disputes

One of the scenarios frequently raised in the submissions received by
the Commission related to the issue of harassing or intimidating conduct in the
context of disputes between neighbours.

5.101

A Queensland magistrate suggested the inclusion of harassing,
intimidating or offensive conduct as a basis for an order might discourage
people from engaging in such behaviour: 320

5.102

Examples of harassment which should be included are where neighbours
deliberately play loud music or music with offensive lyrics, despite having been
asked previously by neighbours not to do so. One example encountered
recently involved allegations of one man exposing himself whilst standing on his
own property. There are criminal offence provisions that would be likely to
cover the scenarios I have described. However, if the aim of the PGB order is
to try to modify behaviour that reduces the enjoyment of people living in

316
317

318
319
320

Submission 5.
Submissions 13, 15, 18, 19. The parties involved in such disputes included neighbours, flatmates, informal
carers, relatives affected by domestic violence but ineligible or unwilling to apply for an order under the
domestic violence legislation, people in workplace disputes and people affected by stalking behaviours where
the conduct falls short of meeting all the elements of the offence of unlawful stalking or where there is a need
or desire for intermediate protection before a stalking offence is charged or prosecuted.
Submission 18.
Submission 13.
Submission 12A.
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communities, an order may be beneficial for some people in that it may
influence future conduct. [original emphasis]

The potential consequences of harassment or intimidation

Caxton Legal Centre Inc observed that victims of harassing behaviour
sometimes suffer severe and sustained consequences from relevant breaches
of the peace: 321

5.103

In addition to the direct financial costs associated with property damage,
indirect costs may include family disruption, health consequences,
anxiety/nervous disorders, costs associated with installing security systems
and, in extreme cases, relocation costs. There are other hidden consequences
for the community due to the costs imposed on the justice, health and housing
systems.

5.104

As an example, Caxton Legal Centre Inc provided the following case

note:
After living in her unit for a substantial period of time, an elderly client attended
for advice in relation to two young adult male (tenant) neighbours. Over a
period of 12 months our client was subjected to constant excessive noise
emanating from the nearby unit (including loud music, shouting/swearing,
banging and hammering on the floor/walls, motor revving and blasting car-horn
sounds), day and night, which caused her to have to sleep with the windows
closed at all times; the tenants threw numerous buckets of water down onto her
balcony and ‘someone’ emptied prawn shells into her bin. Other elderly unit
occupiers indicated to our client that they were also concerned by the
developments but did not wish to be involved in the matter. The police were
called several times but said they could not help and advised her that she
would have to take the matter to court herself. Body Corporate proceedings
were initiated but did not lead to a practically useful outcome. The hostilities
escalated so that she found she was being abused by the tenants whilst
hanging out her washing or walking in the common areas. One tenant
specifically yelled at her, ‘If you call the police one more time, you bitch, I will fix
you for good, you slut’ – a statement she found particularly distressing and
offensive. By the time the client attended for advice …, she was sleeping in her
car and was completely distraught. She was ultimately referred to us by a
social worker. We prepared a complaint and supporting affidavit for her. When
we later contacted her with a follow-up call to see how her case was
progressing, she advised us that she had changed her mind because she was
scared of reprisals and that she was especially scared because she did not
think the police would respond (or respond quickly enough) if the conduct
escalated in retaliation to her complaint. Instead she had put her home on the
market and had sold it quickly. Given that she had lived in her home,
apparently without any difficulties, for some 16 years, this was a most extreme
response to an untenable situation. It was also a particularly stressful event in
the life of an elderly person with no family of her own to assist her with her
situation.

321

Submission 19. See also, for example, R v Ali [2003] 2 Qd R 389, [23], [41].

80

Chapter 5

Harassment or intimidation caused by excessive noise

Several submissions considered that harassment or intimidation based
on excessive noise should be included in the grounds. 322

5.105

The Commission’s view
5.106
The existing provisions of the Peace and Good Behaviour Act 1982
(Qld) do not apply in relation to behaviour that is harassing or intimidating but
neither violent nor overtly threatening.

One of the major issues raised by submissions is the difficulty of
obtaining legal protection in relation to behaviour that is harassing or
intimidating but neither violent nor overtly threatening.
5.107

A person who is the subject of harassing or intimidating behaviour may
experience significant and detrimental consequences.
The submissions
received by the Commission provided numerous examples of people who have
been subject to various forms of harassing or intimidating behaviour, but who
have been unable, for different reasons, to obtain the remedy of an order to
restrain further unwanted behaviour.
5.108

Harassing or intimidating behaviour is included as a ground for
obtaining an order under the Domestic and Family Violence Protection Act 1989
(Qld). However, eligibility to obtain protection under the Domestic and Family
Violence Protection Act 1989 (Qld) is limited to persons who fall within the
definition of ‘domestic relationship’ under that Act. 323 Consequently, people
who fall outside the categories of relationship covered by the Domestic and
Family Violence Protection Act 1989 (Qld), such as neighbours, work
colleagues or people who cohabit but are not otherwise in a domestic
relationship, cannot obtain a remedy under that Act.
5.109

The Commission considers that, in light of the apparent extent of the
problem of intimidation or harassment in non-domestic violence situations, it is
desirable to include harassment or intimidation in the grounds of ‘personal
violence’ for obtaining a personal protection order under the proposed Personal
Protection Bill 2007. This would give people who experience harassing or
intimidating behaviour outside the context of a domestic relationship greater
access to the remedy of a protection order.

5.110

322
323

Submissions 12A, 17, 19.
Domestic and Family Violence Protection Act 1989 (Qld) ss 11A (Relationships that are domestic
relationships for this Act), 12 (What is a spousal relationship and who is a spouse), 12A (What is an intimate
personal relationship), 12B (Meaning of family relationship and relative), 12C (What is an informal care
relationship).

Grounds for obtaining a personal protection order

81

Further, the Commission considers that, similar to the Domestic and
Family Violence Protection Act 1989 (Qld), the Personal Protection Bill 2007
should include examples of the type of behaviour that would constitute
harassment or intimidation.

5.111

One benefit of this approach is that the meaning of harassing or
intimidating behaviour under the Domestic and Family Violence Protection Act
1989 (Qld) has been considered on numerous occasions by the courts. 324 This
judicial consideration would assist in the interpretation of the proposed ground
of harassing or intimidating behaviour under the Personal Protection Bill 2007.
5.112

5.113
The Commission further considers that the Personal Protection Bill
2007 should also include a threat to commit harassment or intimidation as a
ground of ‘personal violence’ for making a personal protection order. This is
consistent with the position under the Domestic and Family Violence Protection
Act 1989 (Qld).

Interference with enjoyment of property
5.114
At present, neither the Peace and Good Behaviour Act 1982 (Qld) nor
the Domestic and Family Violence Protection Act 1989 (Qld) provides for an
order to be sought on the basis of conduct that interferes with a person’s
enjoyment of his or her property.
Submissions
5.115
Caxton Legal Centre Inc strongly supported the re-introduction of the
previous version of section 4(2) of the Peace and Good Behaviour Act 1982
(Qld) (as amended in 1997 and since repealed). 325

Section 4(2) then enabled a complaint to be made to a justice of the
peace on the basis that:
5.116

someone else is engaging in conduct that is adversely affecting, or likely to
adversely affect, the complainant’s enjoyment of the complainant’s property.

Caxton Legal Centre Inc expressed the view that certain types of noisemaking and other distressing behaviours which are undertaken maliciously and
have the effect of interfering with a person’s enjoyment of their property should
be grounds for some type of order: 326
5.117

324
325

326

See para 5.87 of this Report.
Submission 19. The Justice and Other Legislation (Miscellaneous Provisions) Act 1997 (Qld) s 48 inserted a
new s 4(2) in the Peace and Good Behaviour Act 1982 (Qld). Section 4(2) was repealed in 2004 by the
Justice and Other Legislation Amendment Act 2004 (Qld) s 66. The explanatory notes accompanying both of
those changes do not provide any guidance as to why this provision was either introduced or removed.
Submission 19.

82

Chapter 5
Noise complaints can be particularly difficult to deal with when the complainant
demonstrates hypersensitivity to noise and a lack of flexibility in relation to the
‘give and take’ nature of normal neighbourhood coexistence. However, we
have encountered cases where noise is used as part of an arsenal of harassing
behaviours, … in circumstances where one might objectively assume the
Peace and Good Behaviour Act is the most suitable source of remedy for an
affected party.
The powers provided to the Queensland Police Service to deal with noise
complaints are quite limited and local councils, in our experience, are illequipped to monitor and enforce noise complaints involving neighbours. A
perusal of the relevant sections of the [Police Powers and Responsibilities Act
2000 (Qld)] 327 demonstrates the difficulties encountered when noise becomes a
source of conflict in a neighbourhood.
…
Our clients have complained that the police will decline to act upon a noise
complaint and will not intervene where noise is being made by the members of
a neighbouring household. It appears that this view is justified because of the
limitations of section [576].
It would undoubtedly be difficult to include isolated noise complaints into the
Peace and Good Behaviour Act regime. Amending the Act so that noise
complaints that are linked with other harassing behaviours can form the basis
for an application seems to make good sense, given our clients’ experiences.
The 1997 provision arguably would have covered such noise complaints
because of the unrestrictive nature of that 1997 s. 4 definition. [note added]

Caxton Legal Centre Inc further considered that the previous version of
section 4(2) provided ‘a most useful extension to protect clients’ based on the
numbers of its clients who complained about harassment through noise. This
submission also commented on other types of nuisance behaviour involved in
neighbourhood disputes: 328

5.118

The other type of behaviour which is most likely to impact on a client’s ability to
enjoy their property relates to private nuisance complaints involving the release
of dust (or other particles) or water – for example, one elderly client complained
of neighbours using spray paints which emitted strong fumes and caused small
paint particles to mark her washing; another client complained of water being
deliberately bucketed onto her balcony from another tenant living above her –
327

328

Chapter 19, pt 3 of the Police Powers and Responsibilities Act 2000 (Qld) sets out police powers in relation to
noise. Section 576 appears to limit police involvement to investigating certain types of excessive noise
complaints, namely, complaints about noise that is clearly audible at or near the complainant’s residential or
commercial premises, and is emitted:
•

by a musical instrument;

•

by an appliance for electronically producing or amplifying music or other sounds;

•

by a motor vehicle, other than a motor vehicle on a road;

•

by a gathering of people for a meeting, party, celebration or similar occasion;

•

by a motorbike being driven on a place that is not a road; or

•

from a motor vehicle on a road or in a public place and that is emitted by an appliance for
electronically producing or amplifying music or other sounds.

Submission 19.
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wetting her washing and splashing her property; other clients have complained
of dust from mowing and building construction. Unfortunately, private nuisance
complaints can be difficult for clients to pursue, and are generally
disproportionately (and prohibitively) expensive to run and almost invariably
require legal advice and assistance. On balance, given the minor nature of
many neighbourhood squabbles, it would be folly to allow mowing dust or
dripping water alone to form the basis for an application under the Act.
However, if the behaviour was persistent and was combined with other factors,
it may be that it could form part of the basis for a complaint.
In our experience, the provisions of the noise abatement laws and the Police
Powers and Responsibilities Act 2000 (Qld) (PPRA) are inadequate for the
purpose of providing practical remedies in relation to noise complaints, where
the noise in conjunction with other behaviour is causing the complainant
significant distress and fear.

The Commission’s view
5.119
The Commission is unaware of the basis for the introduction or the
repeal of the previous version of section 4(2) of the Peace and Good Behaviour
Act 1982 (Qld). That provision would seem to cover any behaviour that
adversely affects a person’s enjoyment of his or her property.
5.120
The purpose of the proposed Personal Protection Bill 2007 is not to
capture nuisance behaviour generally, but rather to prohibit a respondent from
engaging in certain types of conduct against a person protected by a protection
order. In this Report, the Commission has proposed that the grounds of
‘personal violence’ for obtaining a personal protection order under the Personal
Protection Bill 2007 should include actual violence and threats of violence
towards aggrieved persons and/or their property, in addition to harassment or
intimidation. 329 In light of these recommendations, it is considered unnecessary
to include a provision to the effect of the previous section 4(2) of the Peace and
Good Behaviour Act 1982 (Qld) in the Personal Protection Bill 2007.

Indecent behaviour
In this chapter, the Commission has made recommendations about the
types of behaviour that should constitute grounds for a personal protection
order. In particular, the Commission has recommended that the Personal
Protection Bill 2007 include grounds for making an order based in part on the
definition of ‘domestic violence’ in section 11 of the Domestic and Family
Violence Protection Act 1989 (Qld), namely: 330

5.121

•

329
330
331

wilful injury; 331

See para 5.66, 5.81, 5.110, 5.113 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 11(1)(a)–(c), (e).
See para 5.66 of this Report.
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•

wilful property damage; 332

•

harassment or intimidation; 333and

•

a threat to commit any of those acts.

5.122
Section 11 of the Domestic and Family Violence Protection Act 1989
(Qld) also specifies, as an act of domestic violence, indecent behaviour without
consent. 334 However, the Commission does not consider the Personal
Protection Bill 2007 should include indecent behaviour as a ground for making a
personal protection order. To the extent such behaviour is not covered by the
other grounds, it is likely to be a matter for the criminal law. The Commission
has not therefore recommended that a ground of indecent behaviour be
provided for in its proposed Bill.

A REQUIREMENT OF FEAR OR LIKELIHOOD OF FUTURE CONDUCT
The Peace and Good Behaviour Act 1982 (Qld)
5.123
At present, conduct that does not cause fear on the part of the
complainant is not sufficient ground for a complaint under the Peace and Good
Behaviour Act 1982 (Qld).

Fear is an essential element of a complaint under the Peace and Good
Behaviour Act 1982 (Qld). A complaint can be made if, either, the complainant
‘is in fear of the person complained against’, 335 or, the complainant has been
caused to ‘fear’ that the defendant will destroy or damage the complainant’s
property. 336 In addition, the complainant must show that his or her fear, in
either case, is reasonable in the circumstances. 337 ‘Fear’ may include various
states of mind. 338
5.124

332
333
334

335
336

337
338

See para 5.81 of this Report.
See para 5.110–5.113 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 11(1)(d). Note also, for example, that in the
Northern Territory, a personal violence restraining order may be made on the basis of the commission, or
likely commission, of a personal violence offence, including an offence under the Criminal Code (NT) relating
to indecent behaviour: Justices Act (NT) ss 80, 87(1), as amended by the Domestic and Family Violence Act
(NT), and Criminal Code (NT) pt v div 2 subdiv 2. For the application of the legislation in the Northern
Territory, see note 242 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(1).
Peace and Good Behaviour Act 1982 (Qld) s 4(2). A similar provision operates in South Australia: Summary
Procedure Act 1921 (SA) s 99(1)(a). The requirement of fear in relation to property damage is considered at
para 5.80 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(2A).
For example, the Compact Oxford English Dictionary (3rd ed, 2005) defines ‘fear’ as ‘an unpleasant emotion
caused by the threat of danger, pain, or harm’ or ‘the likelihood of something unwelcome happening’.
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Further, even though the complaint may concern a threat of violence
towards a person who is under the complainant’s care or charge, the
complainant must show that he or she is personally in fear of the defendant. 339
5.125

The need for a person to show that he or she is afraid of the defendant
means that, unlike the civil restraining order legislation in a number of other
jurisdictions, the Peace and Good Behaviour Act 1982 (Qld) does not provide a
remedy against behaviour that is harassing or offensive, but that does not
cause fear. It is possible, for example, that a person who is subjected to
behaviour that could constitute the offence of stalking, 340 is not actually afraid of
the person responsible, but wants a way to make the behaviour stop without
resorting to a criminal prosecution. It is also possible that a person is not afraid
because he or she does not comprehend the gravity of the situation.
5.126

5.127
The requirement for the complainant’s fear to be reasonable in the
circumstances further restricts the grounds for complaint and protects
defendants from overly timorous complainants.

The Domestic and Family Violence Protection Act 1989 (Qld)
There is no requirement of fear in the grounds for obtaining a domestic
violence order under the Domestic and Family Violence Protection Act 1989
(Qld). The court may make an order if satisfied that a person has committed an
act of domestic violence against the other person (where a domestic
relationship exists between the persons) and the person is likely to commit an
act of domestic violence again, or if the act of domestic violence was a threat, is
likely to carry out the threat. 341

5.128

It has been held that, for the Domestic and Family Violence Protection
Act 1989 (Qld), ‘likely’ means a ‘real, significant likelihood’ of the respondent
committing an act of domestic violence in the future. 342

5.129

5.130

In McLennan v McLennan, McGill DCJ held: 343
‘Likely’ in my view does not in the statute mean more probable than not, but it
must at least involve a real, not remote likelihood, something more probable
than a mere chance or risk. The magistrate has also expressed himself in
terms of the possibility of a recurrence of the particular domestic violence which
had occurred in the past; in my opinion the statute is not so limited, and what
has to be established is that the respondent spouse is likely to commit an act,
that is any act, of domestic violence in the future.

339
340
341
342
343

Peace and Good Behaviour Act 1982 (Qld) s 4(1).
The offence of stalking is discussed at para 5.88 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 20(1).
McLennan v McLennan [2003] QDC 398, [19]–[20] (McGill DCJ). See also Sheen v Fields Pty Ltd (1984) 51
ALR 345, 348; Goss v Swan [1994] 1 Qd R 40, 41 (Derrington J).
[2003] QDC 398, [19]–[20].
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The magistrate ought to have been considering whether the evidence indicated
that there was some real, significant likelihood that the respondent spouse
would commit an act of domestic violence in the future. [note omitted]

The position in other jurisdictions
In the ACT, the Northern Territory, Tasmania, Victoria and Western
Australia, there is no requirement that the conduct complained of actually cause
fear in order to obtain a civil restraining order. 344

5.131

Those jurisdictions instead incorporate a requirement that the conduct
is likely to happen again if the restraining order is not made. 345
5.132

In addition, in the Northern Territory, in deciding whether to make a
personal violence restraining order, the court must consider the safety and
protection of the protected person and any affected child to be of paramount
importance. 346
5.133

Submissions
In its Discussion Paper, the Commission sought submissions on
whether it should be necessary to show actual apprehension or fear to obtain
an order under the Peace and Good Behaviour Act 1982 (Qld). 347
5.134

Numerous submissions received by the Commission in response to the
Discussion Paper addressed the issue of whether the grounds for obtaining an
order under the Peace and Good Behaviour Act 1982 (Qld) should require a
complainant to show fear. 348
5.135

A number of community legal services considered there should be no
requirement for the complainant to show actual apprehension or fear, since, in

5.136

344

345

346

347
348

Domestic Violence and Protection Orders Act 2001 (ACT) ss 10, 40; Justices Act (NT) s 87(1), as amended
by the Domestic and Family Violence Act (NT); Justices Act 1959 (Tas) s 106B(1); Magistrates’ Court Act
1989 (Vic) s 126A; Crimes (Family Violence) Act 1987 (Vic) s 4(1); Restraining Orders Act 1997 (WA) s 34.
Section 87(1) of the Justices Act (NT) is a new provision. For the application of the Justices Act (NT), see
note 242 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 40(1)(b); Justices Act (NT) s 87(1), as amended
by the Domestic and Family Violence Act (NT); Justices Act 1959 (Tas) s 106B(1)(a)–(c); Crimes (Family
Violence) Act 1987 (Vic) s 4(1); Restraining Orders Act 1997 (WA) s 34(a). Note that an intervention order
can be made against a person under the Crimes (Family Violence) Act 1987 (Vic) in relation to stalking, which
involves a course of conduct engaged in ‘with the intention of causing physical or mental harm to the victim or
of arousing apprehension of fear in the victim’: Crimes Act 1958 (Vic) s 21A(2), (5).
Justices Act (NT) s 88, as amended by the Domestic and Family Violence Act (NT). Note, at para 7.89 of this
Report, the Commission has recommended a similar requirement when the court imposes conditions in a
personal protection order.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Question 4-6).
Submissions 5, 8, 12A, 15, 19, 25.
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many cases, the behaviour complained of may cause a complainant to feel
harassed and intimidated rather than fearful. 349
Caxton Legal Centre Inc observed that, in the context of disputes
between neighbours, for example, conduct such as verbal abuse and
harassment involving behaviour such as loud and offensive noise, and
interference with (but not damage to) property, can undermine an occupant’s
appreciation of ‘home’ as a safe place of private refuge. The conduct can
therefore be a source of severe stress. 350 However, this submission observed
that such conduct may not amount to a reasonable fear of property damage on
the part of the complainant. 351
5.137

5.138

that: 352

The South West Brisbane Community Legal Centre Inc observed

It is often the case in neighbour disputes that there is no peace available to
complainants in their own homes and that while fear is not necessarily present
there is an apprehension of further conduct designed to intimidate and harass
which leads to significant stress being suffered by the complainants.

Several submissions suggested that an objective assessment, based
on the nature of the conduct in question, be substituted for the current
requirement of fear.
5.139

A Queensland magistrate considered the requirement for the
complainant to be in fear may be difficult to establish, in that the perception of
fear is subjective. 353 The magistrate suggested that, although there is a
requirement at the earlier stage of making the complaint that the justice
consider whether such fear is reasonable, ‘it should be the actual conduct which
justifies or does not justify an order, rather than an additional requirement of
fear’.
5.140

Caxton Legal Centre Inc also commented that the requirement of
genuine fear on the part of a complainant that a threat might be carried out can
be ‘unduly restrictive’ and ‘it would be preferable if the ground alternatively
applied where the nature of the threat or behaviour in itself is serious enough to
This submission
warrant concern based on an objective standard’. 354
suggested that it would be appropriate to extend the definition of the grounds to
cover situations where the behaviour described in the complaint would cause
fear in an objective bystander. In their view, this would enable a person, who is
5.141

349
350
351
352
353
354

Submissions 5, 8, 15, 19, 25.
Information provided by Caxton Legal Centre Inc, 23 August 2004.
Submission 19.
Submission 15.
Submission 12A.
Submission 19.
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affected by behaviour which objectively would fall within the ambit of the Act
and who is not in genuine ‘fear’, but is extremely irritated, worried and/or
stressed by the behaviour, to make a bona fide complaint under the Act.
The Commission’s view
The Peace and Good Behaviour Act 1982 (Qld) imposes both a
subjective and an objective requirement of fear in relation to the grounds for
obtaining an order. The subjective element relates to the complainant’s fear of
the defendant (or of property damage). The objective element requires that the
fear must be reasonable in the circumstances.

5.142

5.143
In the Commission’s view, the existing requirement of fear on the part
of the complainant may be difficult to establish in some circumstances. The
need for a person to show fear means that the Peace and Good Behaviour Act
1982 (Qld) does not provide a remedy against behaviour that does not cause
fear. For example, some conduct may cause annoyance or stress, rather than
fear, to an affected person. Further, it is possible that the requirement of fear
would restrict the ability of a person who cannot comprehend fear, but who is
otherwise subjected to unwarranted behaviour, to obtain an order.
5.144
The Commission therefore considers that the element of fear should no
longer be a requirement for obtaining an order. This would also avoid any
ambiguity in what is meant by ‘fear’. The Commission recommends that the
grounds for obtaining a personal protection order under the proposed Personal
Protection Bill 2007 should instead include an objective element, namely, the
likelihood of personal violence happening again. 355

This is also the approach taken under the Queensland domestic
violence legislation. 356 In this Report, the Commission has made various
recommendations about the grounds for obtaining a personal protection order
under the Personal Protection Bill 2007 357 based on similar grounds under the
Domestic and Family Violence Protection Act 1989 (Qld). 358 In light of these
recommendations, the Commission considers it would be advantageous to
include in the grounds for obtaining a personal protection order under the Bill, a
requirement that the person is likely to commit personal violence against the
5.145

355

356
357
358

Note at para 5.42–5.43, 5.66, 5.81, 5.110, 5.113 of this Report, the Commission has recommended that the
grounds for making a personal protection order are that the person has committed ‘personal violence’ against
another person and is likely to do so again. ‘Personal violence’ means:
•

wilful injury;

•

wilful damage to a person’s property;

•

harassment or intimidation of a person; and

•

a threat to commit any of those acts.

See para 5.22 of this Report.
See note 355 of this Report.
See Domestic and Family Violence Protection Act 1989 (Qld) s 11(1)(a)–(c), (e).
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aggrieved person again (including, for example, that a threat of behaviour is
likely to be carried out).
The Commission further considers that evidence of past conduct of the
person is a factor that is relevant in determining the likelihood of the conduct
happening again. The Commission is therefore of the view that the Personal
Protection Bill 2007 should provide that, for the purpose of deciding whether the
person is likely to commit personal violence against the other person again, the
court may have regard to past conduct of the person. This would enable the
court to make an order based on a past act or acts of personal violence in
circumstances where the aggrieved person may otherwise have difficulty
proving the likelihood of that type of conduct occurring again.
5.146

GROUNDS FOR INCLUDING A NAMED PERSON IN AN ORDER
This chapter has, so far, dealt with the grounds on which a personal
protection order can be made to protect an ‘aggrieved person’.
The
Commission has recommended that the court may make a personal protection
order against a person if it satisfied that: 359
5.147

•

the person has committed personal violence against another person; and

•

the person is likely to commit personal violence against the other person
again.

In Chapter 4 of this Report, the Commission has recommended that, as
well as the aggrieved person for whose benefit a personal protection order is
made, a ‘named person’ (a relative or associate of the aggrieved person) may
also be protected by the order. 360
5.148

This section of the chapter considers the grounds on which the court
may include a named person in a personal protection order that is made for the
benefit of an aggrieved person.

5.149

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) makes no specific
provision about the persons who can be protected by a peace and good
behaviour order.

5.150

359
360

See note 355 of this Report.
See para 4.32 of this Report.
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The Domestic and Family Violence Protection Act 1989 (Qld)
Section 15 of the Domestic and Family Violence Protection Act 1989
(Qld) specifies that, as well as the aggrieved, a relative or associate of the
aggrieved may be protected by a domestic violence order. 361

5.151

Section 21(1) of the Act provides that the court may make an order to
protect a relative or associate of the aggrieved in an order if it is satisfied that
the respondent has committed, or is likely to commit, a particular act of
domestic violence against the relative or associate. Section 21(1) provides: 362
5.152

21

Power of court to make orders to protect relatives or associates of
aggrieved against violence etc.

(1)

The court may include the name of a relative or associate of an
aggrieved in a domestic violence order made for the benefit of the
aggrieved if the court is satisfied that the respondent has committed, or
is likely to commit, any of the following acts against the relative or
associate—
(a)

wilful injury;

(b)

wilful damage to property of the relative or associate;

(c)

intimidation or harassment;

(d)

a threat to commit an act mentioned in paragraphs (a) to (c).

The position in other jurisdictions
5.153
In most of the other Australian jurisdictions, a civil restraining order may
be made to protect only the person making the application, or on whose behalf
the application is made.

However, in New South Wales, if a court makes an apprehended
violence order, it may also protect a person who has a domestic relationship
with the person for whose benefit the order is made. 363

5.154

In addition, in the ACT, the court has power to make an interim
protection order if it is necessary to ensure the safety of, or to prevent
5.155

361

362
363

Section 15 of the Domestic and Family Violence Protection Act 1989 (Qld) includes a definition of who is an
‘associate’ and is set out at para 4.10 of this Report. Section 12B(2)–(5) of the Domestic and Family Violence
Protection Act 1989 (Qld) defines who is a ‘relative’ and is set out at note 186 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 3, sch (definition of ‘associated domestic violence’)
provides that an act mentioned in s 21(1) is ‘associated domestic violence’.
Crimes Act 1900 (NSW) s 562ZX(1). That provision is replicated in s 38(1) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). Also note s 38(2) of the Crimes (Domestic and Personal Violence) Act
2007 (NSW) which provides that if the court makes an order protecting a person 18 years or older, the court
must include any child of the protected person with whom he or she has a domestic relationship as a person
protected under the order ‘unless the court is satisfied there are good reasons for not doing so’. For the
application of the legislation in New South Wales, see note 243 of this Report.
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substantial damage to the property of, the aggrieved person or a child of the
aggrieved person. 364 The court may also impose in a protection order,
conditions prohibiting the respondent from committing certain behaviour,
including prohibited behaviour committed in relation to a child of the aggrieved
person. 365
Submissions
5.156
In its Discussion Paper, the Commission sought submissions on
whether provision should be made for particular persons to be protected in the
order. 366
5.157
Caxton Legal Centre Inc and the Women’s Legal Service suggested
the adoption of a scheme similar to that which applies in the Domestic and
Family Violence Protection Act 1989 (Qld). 367 Consistent with the approach in
that Act, the Women’s Legal Service commented: 368
Whether other people should also be protected by the order will depend on the
nature of the incident/s which led to the order being sought. If there is evidence
that other people, for example, in the same house as the complainant, are
affected by the behaviour, the order should specify that they are also to be
protected by the order.

The Commission’s view
The Commission considers that, once the grounds for obtaining a
personal protection order for the benefit of an aggrieved person have been met,
the court should be able to extend protection under the order to a relative or
associate of the aggrieved person (a ‘named person’) if he or she has been, or
is likely to be, affected by personal violence committed by the respondent.
5.158

Whether or not the named person has experienced personal violence,
there may nevertheless be a risk that personal violence will be committed
against him or her, on the basis of the respondent’s behaviour toward the
aggrieved person or another named person. The Commission considers a
lower threshold is appropriate for the inclusion of a named person on an order,
once the grounds for making the order have been met. The personal protection
order is made for the benefit of the aggrieved person while a named person is
included on the order as a secondary beneficiary of the order.

5.159

364
365
366
367
368

Domestic Violence and Protection Orders Act 2001 (ACT) s 49.
Domestic Violence and Protection Orders Act 2001 (ACT) s 42(2)(h).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 107 (Questions 10-5, 10-6).
Submissions 8, 19.
Submission 8.
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The Commission therefore considers that a provision, generally similar
to section 21 of the Domestic and Family Violence Protection Act 1989 (Qld),
should be included in the Personal Protection Bill 2007 to the effect that the
court may include, in a personal protection order, the name of a relative or
associate of the aggrieved person for the order if the court is satisfied:
5.160

•

a respondent for the order has committed personal violence against the
relative or associate; or

•

a respondent for the order is likely to commit personal violence against
the relative or associate.

PERSONAL VIOLENCE COMMITTED BY A THIRD PARTY
The Peace and Good Behaviour Act 1982 (Qld)
The grounds for obtaining relief under the Peace and Good Behaviour
Act 1982 (Qld) include that a person has threatened to procure another person
to assault or do bodily injury to the complainant or to a person in the
complainant’s care or charge, or to destroy or damage the complainant’s
property. 369

5.161

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 11(2) of the Domestic and Family Violence Protection Act 1989
(Qld) provides that the person committing an act of domestic violence need not
personally commit the act or threaten to commit it. In addition, section 20(2) of
the Domestic and Family Violence Protection Act 1989 (Qld) provides that a
person who counsels or procures someone else to commit an act that would, if
done by the person, be an act of domestic violence, is taken to have committed
the act. Therefore, a court may make a domestic violence order against a
person who has not personally committed an act of domestic violence towards
an aggrieved. This situation may arise, for example, where a person against
whom an order is sought procures the services of a third party to harass or
intimidate the aggrieved person.
5.162

The Commission’s view
5.163
The Commission considers it desirable to include a provision in the
Personal Protection Bill 2007 to the effect that a person who counsels or
procures someone else to commit an act that would, if done by the person, be
an act of ‘personal violence’, is taken to have committed the act. 370 This would
369
370

Peace and Good Behaviour Act 1982 (Qld) s 4(1)(b), (d).
The Commission has made recommendations in this chapter about what should constitute ‘personal violence’
under the Personal Protection Bill 2007. See para 5.121 of this Report.
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ensure that a court can make a personal protection order in relation to
unwanted behaviour committed against an aggrieved person by a third party, on
behalf of the respondent to the order. The Commission considers this provision
should be generally modelled on section 20(2) of the Domestic and Family
Violence Protection Act 1989 (Qld).
PERSONAL VIOLENCE AGAINST A THIRD PARTY
The Peace and Good Behaviour Act 1982 (Qld)
At present, the Peace and Good Behaviour Act 1982 (Qld) allows a
person to make a complaint to a justice of the peace for a peace and good
behaviour order on the basis of a threat of assault or bodily injury to a person in
the complainant’s care or charge. 371 There is no provision, however, for a
complainant to make a complaint based on the fear of damage or destruction to
the property of a person in the complainant’s care or charge. 372
5.164

The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld) provides
for someone, other than the person who is aggrieved by the domestic violence
complained of, to make an application for a protection order on the aggrieved
person’s behalf. 373 As noted above, ‘domestic violence’ includes both injury to
a person and damage to a person’s property. 374

5.165

Submissions
5.166
In its Discussion Paper, the Commission sought submissions on how
the grounds for obtaining an order under the Peace and Good Behaviour Act
1982 (Qld) should be expanded, if at all. 375 The current requirement under the
Act that the complainant must show that he or she is personally in fear of the
defendant, even though the complaint may concern conduct toward a person
who is in the complainant’s care or charge, was also specifically raised in the
Discussion Paper. 376

371
372

373
374
375
376

Peace and Good Behaviour Act 1982 (Qld) s 4(1)(a)–(b).
In Chapter 6 of this Report, the Commission has recommended that there be no reference in the Personal
Protection Bill 2007 to a person in the ‘care or charge’ of the complainant, and that the Bill clearly specify
those persons who can apply for an order on behalf of another person. See para 6.63, 6.68 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 14(1)(b)–(d).
See para 5.20 of this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Question 4-5).
Ibid [4.65], [4.67].
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Caxton Legal Centre Inc observed: 377
Given that our experience shows that Peace and Good Behaviour Act orders
are often generated by neighbourhood disputes, with whole families being
affected by the relevant conflict, it is appropriate that applications should be
able to be made by complainants where a person in the care or charge of the
complainant is affected by a threat, as is already the case. The expression
‘care or charge’ is not defined, although there is little doubt that this clearly
covers children who are threatened by a defendant. We do not understand why
the legislature did not provide for the complainant to be able to apply also to
initiate proceedings where a charge’s property is under threat. We submit that
it would be logical for all the limbs of s.4 to apply equally to complainants in
their own right and complainants acting on behalf of others.

The Commission’s view
The existing eligibility provisions of the Peace and Good Behaviour Act
1982 (Qld) provide that a complainant may apply for an order on behalf of
another person in the ‘care or charge’ of the complainant in certain
circumstances.

5.168

In this Report, the Commission has recommended that the eligibility
provisions in the Personal Protection Bill 2007 should specify particular classes
of persons who may apply for a personal protection order on behalf of an
aggrieved person. 378 The Commission has also recommended elsewhere in
this Report that the grounds for obtaining a personal protection order should
cover personal violence against a person, including wilful damage, or a threat to
commit wilful damage, to the property of an aggrieved person. 379
5.169

The effect of these recommendations is that the proposed grounds for
obtaining a personal protection order cover personal violence committed
against a person regardless of whether the person applies in person or is
represented by a third party.

5.170

THE POTENTIAL RISKS OF NET-WIDENING/UNINTENDED CONSEQUENCES
5.171
The effect of some of the recommendations made by the Commission
in this chapter is to include broader grounds for obtaining a personal protection
order under its proposed Personal Protection Bill 2007 than are currently

377
378
379

Submission 19.
See para 6.63–6.80, 6.107, 6.125–6.126, 6.134 of this Report.
See para 5.81 of this Report. The Commission has recommended that the court may make a personal
protection order against a person if it is satisfied that the person has committed personal violence against an
aggrieved person (being wilful injury, wilful damage to property, harassment or intimidation, or a threat to
commit any of those acts), and the person is likely to commit personal violence against the aggrieved person
again. It has also recommended that the court may protect a relative or associate of an aggrieved person in a
personal protection order if the person has committed, or is likely to commit, personal violence against the
relative or associate. See para 5.42–5.43, 5.160 of this Report.
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provided for in relation to an order under the Peace and Good Behaviour Act
1982 (Qld).
The Commission does not intend that widening the scope of the
Personal Protection Bill 2007 should have an adverse impact on sections of the
community who are already disadvantaged – for example, some Indigenous
people and people who are experiencing homelessness or have a disability.
Nor does it intend that the proposed legislation would be used for complaints
that are frivolous or trivial in nature.

5.172

In this section, the Commission considers particular measures taken
under the Bill to ensure that the expansion of the grounds for obtaining an order
does not result in unintended or undesirable consequences.
5.173

Submissions
In its Discussion Paper, the Commission sought submissions on
whether there is a risk that unintended consequences might flow from
expanding the grounds for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld), and, if so, how that risk might be minimised. 380
5.174

A number of submissions received in response to the Discussion Paper
expressed concern that widening the scope of the legislation might lead to
unintended and or undesirable consequences. 381 Several community legal
services expressed particular concern that widening the grounds for making an
order may adversely impact on marginalised sectors of the community, and
emphasised the need for the provision of clear parameters about the type of
conduct for which an order may be sought. 382
5.175

In particular, a number of submissions that suggested including
harassment or intimidation as an additional ground for a peace and good
behaviour order also acknowledged the possibility that the inclusion of such
grounds might cause unintended or undesirable consequences. 383 Several of
these submissions suggested this possibility might be avoided by the inclusion
of some contextual factor, such as continuity of behaviour or behaviour
specifically directed towards a person, as an element of harassing or
intimidating behaviour. 384
5.176

380
381
382
383
384

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Questions 4-8, 4-9).
Submissions 5, 6, 8, 13, 14, 15.
Submissions 14, 15.
Submissions 5, 8, 14, 15.
Submissions 14, 15.
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For example, the Women’s Legal Service considered that ‘loitering’
behaviour ought to be included as a ground for an order only if it were in the
context of intimidating or harassing behaviour that is, or is likely to be, ongoing.
This submission suggested that placing loitering behaviour in this context might
guard against misuse of the legislation in relation to homeless persons or
Indigenous people, particularly when they are routinely dealt with by the moveon powers of the police. 385
5.177

5.178

Another community legal service commented: 386
Perhaps the behaviour complained about should require an element of the
personal, ie be specifically directed by the defendant towards the complainant
and not as a result of being visible or loitering generally in an area. The court
should always have discretion to determine if a matter is trivial or vexatious in
nature and does not require a formal order or may be better referred to
mediation.

As noted earlier, another submission also expressed concern about the
possible impact of the legislation on people experiencing homelessness. 387
This submission considered that ‘harassment and intimidation’ should be
defined so that it does not include behaviours associated with homelessness or
other marginalised status. 388
5.179

5.180
The Queensland Public Tenants Association Inc cautioned against
widening the grounds, particularly for behaviour that could be perceived as
harassing or intimidating, as it might ‘open the floodgates’ to the making of
trivial applications. 389 In their view, people involved in neighbourhood disputes
may too readily seek orders for behaviour that is merely annoying. This
submission expressed concern that, in neighbourhood disputes, orders might
be unfairly sought by people with mental health issues/intellectual disability who
may more easily misinterpret the behaviour of other people as harassing or
intimidating.
Equally, the Queensland Public Tenants Association Inc
suggested that, in neighbourhood disputes, orders might be unduly sought
against people with an intellectual disability, in relation to harassing or
intimidating behaviour. In relation to the latter scenario, this submission
observed that a person with an intellectual disability, who might not be able to
alter his or her behaviour, may be less likely to be able to comply with the terms
of an order. Additionally, this submission perceived the risk that an order might
be more easily made against someone in this situation when his or her
behaviour could be dealt with in other ways.
385
386
387
388

389

Submission 8.
Submission 15.
Submission 32.
This submission also suggested that a provision be included in the legislation to the effect that the legislation
‘is not intended to be applied in situations where a person who is homeless, suffering from mental illness or
cognitive impairment, or otherwise marginalised is engaging in behaviours associated with that status’:
submission 32.
Submission 6.
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Legal Aid Queensland, while acknowledging the possibility of
unintended or undesirable consequences that might flow from broadening the
grounds under the Act, also observed that the inclusion in the grounds of certain
behaviour such as harassment and intimidation might provide an appropriate
legislative remedy for people affected by such behaviour. 390 In particular, this
submission commented that patterns of intimidation and harassment between
neighbours may cause extreme distress and pose a high risk of escalation into
violence. Legal Aid Queensland further observed that, while it would be far
preferable for such issues to be resolved in other ways than a court application,
such situations are often intractable and involve the parties in close physical
proximity, making violence a likely outcome.
5.181

The Citizens Advice Bureau and Gold Coast Legal Service considered
that the power of the court to exercise its discretion whether to make an order
would safeguard against the risks involved in widening the grounds for making
an order. 391
5.182

The Townsville Community Legal Service Inc referred in its submission
to the possibility that broadening the grounds for a peace and good behaviour
order might enable private individuals, local councils and businesses to
‘exploitatively’ use the legislation to control public space to the detriment of
vulnerable members of society. 392 This submission suggested that it would be
inappropriate if the Peace and Good Behaviour Act 1982 (Qld), including
broadened grounds, in effect conferred ‘police-like powers’ on an individual,
even though the existing Act possibly already conferred such powers.

5.183

The Townsville Community Legal Service Inc suggested that the
grounds for an order under the Peace and Good Behaviour Act 1982 (Qld)
should be based on the definition of ‘domestic violence’ in the Domestic and
Family Violence Protection Act 1989 (Qld). 393 This submission conceded that
the adoption of grounds based on the model provided under the domestic
violence legislation would likely result in some ‘net-widening’, but considered
that the possibility of undesirable consequences might be avoided with the use
of clear, broadly applicable grounds with an appropriate threshold test as well
as an objective standard.
5.184

The Commission’s view
In this chapter, the Commission has recommended grounds for
obtaining a personal protection order under its proposed Personal Protection
Bill 2007 which are broader than those currently provided for in relation to an
order under the Peace and Good Behaviour Act 1982 (Qld). In particular, the
5.185

390
391
392
393

Submission 13.
Submission 5.
Submission 14.
Ibid.
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Commission has recommended the inclusion of harassment or intimidation as
an additional ground of ‘personal violence’ for an order under the Bill. 394
The Commission acknowledges the concerns raised in submissions
about the possible unfair application of the legislation to marginalised persons in
the community. It is important that the wider scope of the Personal Protection
Bill 2007 does not have unintended or undesirable consequences and, in
particular, that widening the grounds for making an order does not adversely
impact on marginalised persons within the community. The Commission notes
that the specific grounds it has recommended are based on the grounds for
obtaining an order under the Domestic and Family Violence Protection Act 1989
(Qld) and considers the scope of the grounds appropriate in providing a
protective mechanism for members of the community who are not covered by
the domestic violence legislation. The Commission also notes that the question
whether behaviour amounts to ‘harassment or intimidation’, is to be determined
in light of the particular circumstances in which the behaviour occurred. 395
Conduct that does not, in the particular circumstances, amount to harassment
or intimidation of another person will not be covered by the grounds.
5.186

In addition to clearly specified grounds, the Personal Protection Bill
2007 should also include specific safeguards to prevent the misuse of the
legislation.
5.187

In this respect, the Commission considers that the Personal Protection
Bill 2007 should provide that nothing in the Bill prevents a court from summarily
dismissing an application made under the Bill if it is satisfied the application is
malicious, false, frivolous or vexatious. The Commission considers this
provision should apply in relation to all applications made under the Bill,
including an application for a protection order, an application to vary or set aside
a protection order or an application to register a corresponding order. This
would cover applications relating to both personal protection orders and
workplace protection orders.

5.188

5.189
It is considered that this safeguard, in conjunction with other
safeguards the Commission has proposed for inclusion in the Personal
Protection Bill 2007, 396 would discourage the making of malicious, false,
frivolous or vexatious applications.

The Commission also acknowledges the likely impact of widened
grounds for obtaining an order on those who will be responsible for the
administration and enforcement of the Personal Protection Bill 2007, namely,
5.190

394
395
396

See para 5.110 of this Report. Also note that the Commission has recommended the inclusion of a similar
ground in relation to workplace protection orders: see para 8.30 of this Report.
See para 5.87 of this Report.
For example, the Commission has also recommended at para 20.175 of this Report that, if the court
dismisses an application as malicious, false, frivolous or vexatious, the applicant may be ordered to pay the
costs of the matter.
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the Magistrates Court, the Queensland Police Service and other relevant
bodies, for example, the Dispute Resolution Branch of the Department of
Justice and Attorney-General. In particular, the Commission has noted the
concerns expressed by the Queensland Police Service in relation to the
potential resource implications for the Service. 397
The Commission
acknowledges the relevance of these resource implications but considers such
matters ought not preclude the inclusion of wider, more appropriate grounds for
obtaining an order under the Personal Protection Bill 2007. Protection from
violence, threatened violence and harassing or intimidating behaviour,
regardless of the relationship between the parties, is an overriding factor.
RECOMMENDATIONS
5.191

5-1

The Commission makes the following recommendations:
The Personal Protection Bill 2007 should provide that the court may
make a personal protection order against a person if it is satisfied
that: 398
(a)

the person has committed personal violence against another
person; and

(b)

the person is likely to commit personal violence against the
other person again.

See Personal Protection Bill 2007 cll 7(2), 27(1).

5-2

397
398
399
400
401

The Personal Protection Bill 2007 should provide that ‘personal
violence’ is any of the following acts committed by a person against
another person:
(a)

wilful injury of the other person; 399

(b)

wilful damage to the other person’s property; 400

(c)

harassment or intimidation of the other person; 401

Submission 21. See also para 6.122–6.123 of this Report.
See para 5.41–5.43, 5.145 of this Report.
See para 5.66 of this Report.
See para 5.81 of this Report.
See para 5.110 of this Report.
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(d)

a threat to commit any of those acts. 402

For the purposes of the Personal Protection Bill 2007, ‘personal
violence’ is a form of ‘prohibited conduct’. 403
See Personal Protection Bill 2007 cl 6(1), (2).

5-3

The definition of ‘personal violence’ in the Personal Protection Bill
2007 should include examples of the type of conduct that would
constitute harassment and intimidation. 404
See Personal Protection Bill 2007 cl 6(2)(c).

5-4

The Personal Protection Bill 2007 should include a provision to the
effect that, for the purpose of deciding whether a person is likely to
commit personal violence against the other person again, the court
may have regard to past conduct of the person. 405
See Personal Protection Bill 2007 cl 27(3).

5-5

The Personal Protection Bill 2007 should include a provision,
generally similar to section 21 of the Domestic and Family Violence
Protection Act 1989 (Qld), to the effect that the court may include, in
a personal protection order, the name of a relative or associate of
an aggrieved person for the order if the court is satisfied: 406
(a)

a respondent for the order has committed personal violence
against the relative or associate; or

(b)

a respondent for the order is likely to commit personal
violence against the relative or associate.

See Personal Protection Bill 2007 cl 28.

402
403
404
405
406

See para 5.66, 5.81, 5.113 of this Report.
See para 5.42 of this Report.
See para 5.111 of this Report.
See para 5.146 of this Report.
See para 5.160 of this Report.
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The Personal Protection Bill 2007 should include a provision,
modelled generally on section 20(2) of the Domestic and Family
Violence Protection Act 1989 (Qld), specifying that a person who
counsels or procures someone else to commit an act that, if done
by the person, would be an act of personal violence is taken to have
committed the act. 407
See Personal Protection Bill 2007 cl 6 (5).

5-7

The Personal Protection Bill 2007 should include a provision to the
effect that nothing in the Bill prevents a court from summarily
dismissing an application made under the Bill if the court is
satisfied the application is malicious, false, frivolous or
vexatious. 408
See Personal Protection Bill 2007 cl 97.

407
408

See para 5.163 of this Report.
See para 5.188 of this Report.
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INTRODUCTION
6.1
The Commission’s terms of reference require it to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘appropriate, easily
accessible’ means of protecting the community against breaches of the
peace. 409 One factor that is relevant to the consideration of the accessibility of
the mechanism created by the Act is the eligibility of persons to apply for a
protection order.

The issue of eligibility raises the question of whether the Act should
provide a more comprehensive list of persons who may make an application or
for whom an application may be made.

6.2

6.3
This chapter deals with who can apply for a personal protection order
under the Commission’s proposed Personal Protection Bill 2007, and considers
whether specific provision should be made in the Bill to identify those persons
who may need an application made on their behalf, as well as the particular
persons who may do so. It also considers comparable provisions of the
Domestic and Family Violence Protection Act 1989 (Qld) and the civil
restraining order legislation in other jurisdictions.

As mentioned earlier in this Report, unless otherwise stated, a
reference to a child is a reference to a person who is under 18 years, and
includes a young person. The term ‘young person’ is used in this Report to
refer to an older child. 410
6.4

This chapter specifically considers applications for personal protection
orders made:

6.5
•

by an aggrieved person;

•

on behalf of an aggrieved person who:


may require or desire assistance in making an application;



does not have capacity to make an application; or



is a child;

•

by, or on behalf of, an aggrieved person who is a young person;

•

by police; and

•

by some other person with the leave of the court.

409
410

The terms of reference are set out in Appendix 1 to this Report.
See para 1.42–1.43 of this Report.
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This chapter also considers applications made jointly by or for more
than one person.
6.6

Eligibility to apply for a workplace protection order is considered in
Chapter 8 of this Report.
6.7

THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
6.8
Section 4 of the Peace and Good Behaviour Act 1982 (Qld) provides
that ‘a person’ (the complainant) may make a complaint about the conduct of
another person (the defendant) towards the complainant or the complainant’s
property, 411 or towards a person under the complainant’s care or charge. 412

Eligibility to make a complaint under the Act is therefore limited to a
person actually affected by the behaviour complained of, or to a person who
has the ‘care or charge’ of such a person.

6.9

6.10
The Peace and Good Behaviour Act 1982 (Qld) does not define the
expression ‘care or charge’. However, when the Peace and Good Behaviour
Bill 1982 was introduced into Parliament the then Minister for Justice and
Attorney-General, in outlining the provisions of the Bill, spoke of its application
to ‘any person under the care or charge of the complainant, such as a child’. 413
It would seem that the words encompass situations involving responsibility for
the protection or custody of another person, but are not confined to formal legal
relationships: 414
The child may be in the care or charge of a master or tutor, servant, relation or
friend …

This interpretation might permit a complaint to be made on behalf of a
child not only by a parent or legal guardian, but also by any other person with
whom the child lives or on whom the child relies for protection.

6.11

411

412

413

414

Peace and Good Behaviour Act 1982 (Qld) s 4(1), (2). The conduct complained of may also include procuring
another person to do certain things in relation to the complainant or the complainant’s property: Peace and
Good Behaviour Act 1982 (Qld) s 4(1)(b), (d). The grounds for obtaining a peace and good behaviour order
are discussed at para 5.11–5.18 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(1)(a). The conduct complained of may also include procuring
another person to do certain things in relation to a person under the care or charge of the complainant: Peace
and Good Behaviour Act 1982 (Qld) s 4(1)(b).
See the Second Reading Speech of the Peace and Good Behaviour Bill 1982 (Qld): Queensland
Parliamentary Debates, 14 September 1982, 841 (Hon Samuel Doumany, Minister for Justice and AttorneyGeneral).
Schtraks v Government of Israel and Others [1964] AC 556, 610 (Lord Hodson). See also Criminal Code
(Qld) s 363A (Abduction of child under 16), which makes it an offence to take a child ‘out of the custody or
protection of the child’s father or mother, or other person having the lawful care or charge of the child’, and
Thompson v Grey (1904) 24 NZLR 457, 465 (Stout CJ).
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By analogy, it has been suggested that a complaint might also be able
to be made for an adult who lacks capacity to complain on his or her own behalf
by a person who has a responsibility to look after or protect the adult, even if
that responsibility is not founded on a formal legal relationship: 415

6.12

[I]n the context of this Act, these two words – the first general and the second a
more formal word – the intention is to protect those who by reason of infancy,
illness, infirmity whether of body or mind, are or may be unable to act to seek
the protection afforded by the Act.

However, there is some authority to suggest that an employee is not
under his or her employer’s care or charge. 416 In the absence of a right by an
employer to apply for a peace and good behaviour order on behalf of an
employee, only the employee is eligible to apply on his or her own behalf for a
peace and good behaviour order. 417
6.13

THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
The eligibility scheme under the Domestic and Family Violence
Protection Act 1989 (Qld) is broader than the scheme provided for under the
Peace and Good Behaviour Act 1982 (Qld).
6.14

Section 14 of the Domestic and Family Violence Protection Act 1989
(Qld) sets out four categories of people who are eligible to apply for a protection
order: 418

6.15

415
416
417
418

SJ Mead on behalf of Telstra Corporation Limited v KC Ivory (Unreported, District Court of Queensland,
Wylie DCJ, 20 February 1998) [14].
Ibid. See para 8.40 of this Report.
Note that an employee is protected, to some extent, by the operation of laws specific to the workplace. See
note 777 of this Report.
Section 14 of the Domestic and Family Violence Protection Act 1989 (Qld) provides:
14

Who can apply for a protection order?

(1)

An application for a protection order may be made only by—

(2)

(a)

an aggrieved; or

(b)

an authorised person mentioned in subsection (2); or

(c)

a police officer mentioned in subsection (3); or

(d)

a person acting under another Act for the aggrieved as mentioned in
subsection (4).

An authorised person means—
(a)

an adult authorised in writing by an aggrieved to appear on behalf of
the aggrieved; or

(b)

an adult whom the court believes is authorised by an aggrieved to
appear on behalf of the aggrieved even though the authority is not in
writing.
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•

an aggrieved – a person affected by the relevant behaviour;

•

an authorised person – an adult authorised in writing by an aggrieved to
appear on his or her behalf or, in the absence of a written authorisation,
or an adult whom the court believes has been authorised by an
aggrieved to appear on his or her behalf even though the authority is not
in writing; 419

•

a person acting under another Act for an aggrieved; 420 and

•

a police officer, in specified circumstances. 421

Under this eligibility scheme, an application may be made by an
aggrieved (including, in certain circumstances, a child 422) or a third party on
behalf of an adult who may require or desire assistance in making an
application or an adult who does not have capacity to make an application.
6.16

6.17
Where relevant, specific provisions of the Domestic and Family
Violence Protection Act 1989 (Qld) are considered in the discussion below.

Example of paragraph (b)—
A 19 year old man has a physical disability that results in him not
being able to sign an authority. He alleges his uncle has threatened
physical harm to him. The man orally authorises his grandfather to
apply for a protection order against the uncle. The court may believe
the grandfather is authorised to appear on behalf of the man after
hearing evidence about the authorisation.
(3)

A police officer who—
(a)

has investigated a matter under section 67; and

(b)

has the reasonable beliefs mentioned in section 67(2);

may apply for a protection order.
(4)

(5)

419
420
421
422

A person is acting under another Act for the aggrieved—
(a)

if the person is a guardian for a personal matter of the aggrieved, or
an administrator for a financial matter of the aggrieved, under the
Guardianship and Administration Act 2000; or

(b)

if the person is the adult guardian and considers the aggrieved does
not have capacity to make an application for a protection order; or

(c)

if the person is appointed as the aggrieved’s attorney under an
enduring power of attorney under the Powers of Attorney Act 1998
and the person makes the application under the enduring power of
attorney.

If a person may make an application for a protection order, the person may
make other applications or bring other proceedings under this Act in relation to
a domestic violence order made because of the application.

Domestic and Family Violence Protection Act 1989 (Qld) s 14(1), (2). See note 418 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 14(1), (4). See note 418 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 14(1), (3). See note 418 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 12D.
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APPLICATIONS MADE BY AN AGGRIEVED PERSON
The Peace and Good Behaviour Act 1982 (Qld)
6.18
The Peace and Good Behaviour Act 1982 (Qld) allows a complainant
to seek an order in relation to conduct directed toward the complainant or
toward a person under the complainant’s care or charge. 423

The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld) allows an
aggrieved to apply for a protection order. 424 The aggrieved is the person for
whose benefit the order is sought or is made. 425 The domestic violence
legislation also allows other specified persons to apply for a protection order for
an aggrieved. 426
6.19

The position in other jurisdictions
Similarly, the civil restraining order legislation in the other Australian
jurisdictions provides for an application to be made by the person sought to be
protected by the order. 427 Most of those jurisdictions also provide for other

6.20

423
424
425

426
427

Peace and Good Behaviour Act 1982 (Qld) s 4(1), (2). See para 6.8 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 14(1)(a). See para 6.15 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 12F(1). Note that under that Act, there can be only
one aggrieved for a protection order, but that other persons may also be protected by the order: Domestic and
Family Violence Protection Act 1989 (Qld) ss 12F(2), 15. See para 6.137 of this Report.
See para 6.15 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 11(2), 3, dictionary (definition of ‘aggrieved
person); Crimes Act 1900 (NSW) ss 562J(1), 562ZQ(2)(a); Justices Act (NT) s 82(a), as amended by the
Domestic and Family Violence Act (NT); Summary Procedure Act 1921 (SA) s 99A(b); Justices Act 1959
(Tas) s 106B(2)(b); Crimes (Family Violence) Act 1987 (Vic) s 3 (definition of ‘aggrieved family member’),
7(1)(b); Restraining Orders Act 1997 (WA) ss 25(1) (a), 38(1)(a).
The Crimes (Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007
and will commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW).
Sections 562J(1), 562ZQ(2)(a) of the Crimes Act 1900 (NSW) are substantially replicated in s 18(1), 48(2)(a)
of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
Section 82(a) of the Justices Act (NT) is a new provision, replacing s 99(1) of that Act under which a
‘complainant’ may seek a recognizance for a defendant to keep the peace or be of good behaviour. The
Domestic and Family Violence Act (NT) repeals pt IV div 7 of the Justices Act (NT) introducing a new pt IVA.
The Domestic and Family Violence Act (NT) was assented to on 12 December 2007 and will commence on a
date to be proclaimed.
Note that in Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in
relation to stalking behaviour even if there is no family relationship between the complainant and the person
sought to be restrained: Crimes Act 1958 (Vic) s 21A(5).
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specified persons to make an application on behalf of the person for whose
benefit the order is sought. 428
The Commission’s view
The Commission is of the view that the Personal Protection Bill 2007
should provide that an aggrieved person may apply for a personal protection
order under the Bill. The Bill should provide that a person is an aggrieved
person for a personal protection order if personal violence, constituting the
ground on which the order is, or is sought to be, made, has been committed
against the person. 429 This is generally consistent with the position under the
Domestic and Family Violence Protection Act 1989 (Qld) and with the civil
restraining order legislation in other jurisdictions. The Commission has also
recommended that the Personal Protection Bill 2007 should provide that an
application for a personal protection order may be made for more than one
aggrieved person. 430
6.21

APPLICATIONS MADE ON BEHALF OF AGGRIEVED PERSONS
The Commission recognises that an aggrieved person may require or
desire assistance to bring an application for a personal protection order.
6.22

The Commission’s general approach is that, in addition to allowing an
aggrieved person to make an application, the Personal Protection Bill 2007
should make provision for a third party to apply on behalf of an aggrieved
person. The Bill should also provide that if an application for a personal
protection order is made by a person who is not an aggrieved person for the
order, the application must be made for the aggrieved person.
6.23

428

Domestic Violence and Protection Orders Act 2001 (ACT) s 11(3)–(5); Crimes Act 1900 (NSW)
s 562ZQ(2)(b); Justices Act (NT) s 82(b)–(c), as amended by the Domestic and Family Violence Act (NT);
Summary Procedure Act 1921 (SA) ss 99A(a), 99J(b); Justices Act 1959 (Tas) s 106B(2)(a), (ba), (c); Crimes
(Family Violence) Act 1987 (Vic) s 7(1)(a), (c), (d), (e); Restraining Orders Act 1997 (WA) ss 25(1)(b),
38(1)(b), (2), (3).
Section 562ZQ(2)(b) is replicated in s 48(2)(b) of the Crimes (Domestic and Personal Violence) Act 2007
(NSW). For the application of the legislation in New South Wales, see note 427 of this Report. Section
82(b)–(c) of the Justices Act (NT) is a new provision. As to the application of the legislation in the Northern
Territory, see note 427 of this Report. Also see note 427 of this Report for the application of the Crimes
(Family Violence) Act 1987 (Vic) to stalking.

429

The Commission has recommended at para 5.66, 5.81, 5.110, 5.113 of this Report that the Personal
Protection Bill 2007 should provide that ‘personal violence’ is any of the following acts a person commits
against another person:
(a)

wilful injury;

(b)

wilful damage to the person’s property;

(c)

harassment or intimidation of the person;

(d)

a threat to commit any of those acts.

Note also that the Commission has recommended that the Personal Protection Bill 2007 should specify that a
personal protection order protects an aggrieved person for whose benefit the order is made and to whom the
grounds for making the order relate. See para 4.31 of this Report.
430

See para 6.142 of this Report.
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This section of the chapter deals with applications on behalf of
aggrieved persons who may require or desire assistance, applications on behalf
of adults without legal capacity for the proceeding and who could not otherwise
bring an application on their own, and applications on behalf of children. These
categories are dealt with together, for ease of consideration, in light of the
various eligibility schemes proposed in submissions. Applications for young
people who have the capacity to make an application are dealt with in a
separate section of the chapter, at paragraphs 6.81–6.107.

6.24

The Commission has also made recommendations, later in this
chapter, about applications made on behalf of an aggrieved person by a police
officer 431 or by some other person, who is not otherwise specified as an eligible
applicant, with the leave of the court. 432
6.25

Applications on behalf of aggrieved persons who may require or desire
assistance
There may be circumstances in which it is convenient, desirable or
necessary for an application for a personal protection order to be made for an
aggrieved person by a third party.
6.26

The Peace and Good Behaviour Act 1982 (Qld)
6.27
The Peace and Good Behaviour Act 1982 (Qld) enables a complainant
to apply for an order on his or her own behalf. It also enables the complainant
to apply for an order on behalf of another person, but only in circumstances
where the person is in the ‘care or charge’ of the complainant. 433
The Domestic and Family Violence Protection Act 1989 (Qld)

The Domestic and Family Violence Protection Act 1989 (Qld) enables
an authorised person to apply for a domestic violence order on behalf of an
aggrieved. Section 14(2) of that Act provides that an ‘authorised person’ is an
adult authorised in writing by the aggrieved to appear on his or her behalf or, in
the absence of a written authorisation, an adult whom the court believes has
been authorised by the aggrieved, for example, orally. 434

6.28

The position in other jurisdictions: New South Wales

The New South Wales Law Reform Commission, in its recent review of
6.29
the New South Wales legislation governing apprehended violence orders,
considered whether, in order to alleviate barriers to access, legislative provision
431
432
433
434

See para 6.125–6.129 of this Report.
See para 6.134 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(1), (2).
See note 418 of this Report.
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should be made for a person other than a police officer to apply for people in
need of protection. 435 Although the Commission did not support the general
availability of third party applications for apprehended violence orders, it
acknowledged that some people who are disadvantaged by their physical
incapacity or lack of understanding may benefit from third party applications. 436
Accordingly, the Commission recommended that authorised third parties be
allowed to make applications on behalf of people with certain physical
disabilities, in addition to people with an intellectual disability and people under
Guardianship orders. 437
6.30
The New South Wales Law Reform Commission also suggested that
barriers to access faced by marginalised people may be alleviated in some
cases by community education and the provision of adequate support
services. 438

Applications on behalf of adults without legal capacity to apply
All adults are presumed to have capacity. 439 However, an adult may
have capacity for some matters but not others. 440 For example, an adult may
have capacity to deal with simple day-to-day personal matters, but not to make
decisions about complex legal matters. 441

6.31

An aggrieved person might lack the necessary capacity to make an
application and participate in proceedings on his or her own behalf and may
therefore need a third party to make the application. In civil litigation, for
example, proceedings for a person under a legal incapacity are to be conducted
on the person’s behalf by a litigation guardian. 442
6.32

435
436
437
438
439
440

441

442

New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [6.3].
Ibid [6.8].
Ibid [6.18]–[6.20], rec 18.
Ibid [3.63].
For example, see Guardianship and Administration Act 2000 (Qld) ss 7(a), 11, sch 1 pt 1 cl 1.
Under Queensland’s adult guardianship legislation, the definition of ‘capacity’ is tied to the decision that needs
to be made as it refers specifically to having capacity ‘for a matter’: Powers of Attorney Act 1998 (Qld) s 3
sch 3 (definition of ‘capacity’); Guardianship and Administration Act 2000 (Qld) s 3 sch 4 (definition of
‘capacity’). Note also that s 5(c)(ii) of the Guardianship and Administration Act 2000 (Qld) provides that the
Act acknowledges that ‘the capacity of an adult with impaired capacity to make decisions may differ according
to … the type of decision to be made, including, for example, the complexity of the decision to be made’.
For example, Re FHW [2005] QGAAT 50, [46] where the Guardianship and Administration Tribunal held: ‘he
has capacity for simple and complex personal matters and simple financial matters but he has impaired
capacity for complex financial matters’.
Uniform Civil Procedure Rules 1999 (Qld) r 93(1)–(2). A person under a legal incapacity means a young
person or ‘a person who is not capable of making the decisions required of a litigant for conducting
proceedings or who is deemed by an Act to be incapable of conducting proceedings’: Uniform Civil Procedure
Rules 1999 (Qld) r 4, sch 4 (definition of ‘person under a legal incapacity’); Supreme Court of Queensland Act
1991 (Qld) s 2, sch 2 (definitions of ‘person under a legal incapacity’ and ‘person with impaired capacity’).
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The Peace and Good Behaviour Act 1982 (Qld)
6.33
The Peace and Good Behaviour Act 1982 (Qld) enables the
complainant to apply for an order on behalf of another person, but only in
circumstances where the person is in the ‘care or charge’ of the complainant. 443
The lack of definition of the term ‘care or charge’ under the Peace and Good
Behaviour Act 1982 (Qld) may lead to uncertainty about the entitlement of
certain persons to make a complaint for another person. 444
The Domestic and Family Violence Protection Act 1989 (Qld)
6.34
Section 14 of the Domestic and Family Violence Protection Act 1989
(Qld) relevantly provides that a person who may make an application for a
protection order is a person acting for the aggrieved as a guardian or
administrator under the Guardianship and Administration Act 2000 (Qld), the
Adult Guardian or an attorney appointed under an enduring power of attorney
under the Powers of Attorney Act 1998 (Qld). 445
The position in other jurisdictions

The civil restraining order legislation in the ACT, the Northern Territory,
South Australia, Tasmania, Victoria and Western Australia allows a third party
to make an application on behalf of an adult with impaired capacity who is
unable to apply on his or her own. 446 The legislative formulation of who may
apply as a third party for a person with a legal disability varies between
jurisdictions. However, the range of persons entitled to apply for an adult with
impaired capacity includes a police officer, an adult acting for the person whose
protection is sought, a person appointed as a statutory advocate and a person
appointed as a guardian under guardianship legislation.
6.35

In its recent Report on the legislation governing apprehended violence
orders in 2003, the New South Wales Law Reform Commission considered
whether provision should be made for applications to be made by third parties
on behalf of a person with an intellectual disability. That Commission
considered it important to allow for third party applications for such persons but
6.36

443
444

445
446

Peace and Good Behaviour Act 1982 (Qld) s 4(1), (2).
See para 6.10–6.13 of this Report. For example, under the Guardianship and Administration Act 2000 (Qld),
a statutory officer called the Adult Guardian has a number of obligations in relation to people with impaired
decision-making capacity. The Adult Guardian’s responsibilities include protecting adults who have impaired
capacity from neglect, exploitation or abuse: Guardianship and Administration Act 2000 (Qld) s 174(2)(a).
However, in a situation where the Adult Guardian is not a person’s appointed guardian under that Act, it is not
clear whether the Adult Guardian’s statutory role would be sufficient to bring the person under the Adult
Guardian’s ‘care or charge’.
Domestic and Family Violence Protection Act 1989 (Qld) s 14(1), (4). See note 418 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 11, 12; Justices Act (NT) s 82, as amended by
the Domestic and Family Violence Act (NT); Summary Procedure Act 1921 (SA) ss 99A, 99J; Justices Act
1959 (Tas) s 106B(2), (3); Crimes (Family Violence) Act 1987 (Vic) s 7(1); Restraining Orders Act 1997 (WA)
ss 25(1), (2), 38(1), (2). Section 82 of the Justices Act (NT) is a new provision. As to the application of the
legislation in the Northern Territory, see note 427 of this Report. Also see note 427 of this Report for the
application of the Crimes (Family Violence) Act 1987 (Vic).
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recognised the concern that such a provision could be used to interfere with a
person’s autonomy. 447 It recommended that an authorised third party, such as
an officially appointed guardian, should be allowed to make applications on
behalf of a person with an intellectual disability. 448
The Victorian Law Reform Commission considered similar issues in its
recent review of the Crimes (Family Violence) Act 1987 (Vic). 449 It did not
recommend a change to the existing provision in the Act to expand the scope of
persons who may apply on behalf of an adult with impaired capacity. The
Victorian Law Reform Commission noted that the Act provides that where the
person in need of protection is subject to a guardianship order, the person’s
appointed guardian, or another person with leave, may apply. 450 It additionally
recommended that a person’s guardian should be able to make an application
for the person even if the person objects to the application. 451 The Victorian
Law Reform Commission also noted the general obligation of police to apply
wherever the safety, welfare or property of a family member may be at risk. 452
6.37

In the ACT, a person with a legal disability may apply for a protection
order in his or her own right. 453 The court must give the person leave to make
the application if the court is satisfied that the person understands the nature
and consequences of applying for a protection order and will understand the
6.38

447
448

449
450
451
452
453

New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [6.14],
[6.18].
Ibid [6.19], rec 18. The New South Wales Law Reform Commission also considered this issue in an earlier
Report in which it recommended that apprehended violence orders involving people with an intellectual
disability be the subject of further consideration by the police and the Department of Community Services:
New South Wales Law Reform Commission, People with an Intellectual Disability and the Criminal Justice
System, Report No 80 (1996) [8.48] rec 35. In that Report, the New South Wales Law Reform Commission at
[8.46] did not support the option of providing that if a complainant is a person with an intellectual disability, the
application must be brought by police.
Victorian Law Reform Commission, Review of Family Violence Laws, Report No 185 (2006) [8.45]–[8.52].
Ibid [8.45]. See Crimes (Family Violence) Act 1987 (Vic) s 7(1)(e).
Ibid [8.51]–[8.52], rec 80.
Ibid [5.93]. See also, Victoria Police, Code of Practice: For the Investigation of Family Violence (2004) [5.3.2]
<http://www.police.vic.gov.au/content.asp?Document_ID=674> at 25 February 2008.
Domestic Violence and Protection Orders Act 2001 (ACT) s 12.
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proceedings to make an application for certain orders by leave without the
assistance of a next friend. 454
Applications on behalf of children
An aggrieved person who is a child may also face difficulties in making
an application for a personal protection order.

6.39

The Peace and Good Behaviour Act 1982 (Qld)

It is unclear under the Peace and Good Behaviour Act 1982 (Qld)
whether a child could make a complaint on his or her own behalf. Generally, a
litigation guardian is required to start or defend civil proceedings on behalf of a
child. 455 There is no provision in the Peace and Good Behaviour Act 1982 (Qld)
for a child to make a complaint on his or her own behalf.
6.40

The Domestic and Family Violence Protection Act 1989 (Qld)
6.41
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that a child may be named as the aggrieved or the respondent in a domestic
violence order. 456 However, a child is unable to be named as an aggrieved or a
respondent if the only relationship between the child and the other person
named in the order is a family relationship. 457 The reason for so limiting the
application of the Domestic and Family Violence Protection Act 1989 (Qld) is

454

Section 12 of the Domestic Violence and Protection Orders Act 2001 (ACT) provides:
(1)

An aggrieved person with a legal disability (other than a child) may apply for a
protection order—
(a)

by a next friend; or

(b)

in the person’s own right with the Magistrates Court’s leave.

…
(2)

(3)

455
456

457

An aggrieved person who is a child may apply for—
(a)

any protection order by a next friend; or

(b)

a domestic violence order in the person’s own right; or

(c)

a personal protection order in the person’s own right with the
Magistrates Court’s leave.

The Magistrates Court must give leave for an application under subsection
(1)(b) or (2)(c) if satisfied that the aggrieved person—
(a)

understands the consequences of applying for a protection order;
and

(b)

will understand the proceeding on the application.

Uniform Civil Procedure Rules 1999 (Qld) r 93.
Domestic and Family Violence Protection Act 1989 (Qld) s 12D(1). However, the child may be named as the
aggrieved or the respondent only if a spousal relationship, intimate personal relationship or informal care
relationship exists between the child and the other party named in the domestic violence order: Domestic and
Family Violence Protection Act 1989 (Qld) s 12D(2).
Domestic and Family Violence Protection Act 1989 (Qld) ss 12B (Meaning of family relationship and relative),
12D(1), (2). The Act therefore cannot be used to directly protect an aggrieved child from a violent parent.
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that the Child Protection Act 1999 (Qld) deals with the protection of children
who are in abusive environments. 458
The position in other jurisdictions
6.42
The civil restraining order legislation in the ACT, New South Wales, the
Northern Territory, South Australia, Tasmania, Victoria and Western Australia
allows a third party to make an application on behalf of a child who is unable to
apply on his or her own behalf. 459 The legislative formulation of who may apply
as a third party for a child varies between jurisdictions. However, the range of
persons entitled to apply for a child includes a parent or guardian of the child, a
child welfare officer, someone with whom the child normally resides, a police
officer and a person with the written consent of a parent or the leave of the
court.

As mentioned earlier in this chapter, the ACT legislation makes
provision for a child to apply for a protection order without the assistance of a
next friend. 460 The child must be granted leave by the court to make the
application if the court is satisfied that the child understands the consequences
of applying for a protection order and will understand the proceedings to make
an application for certain orders. 461
6.43

Submissions
In its Discussion Paper, the Commission sought submissions in relation
to the following issues: 462
6.44
•

458

459

460
461
462

whether the Peace and Good Behaviour Act 1982 (Qld) should identify
particular persons or groups of persons who may need an application to
be made on their behalf by another person;

When the Domestic Violence Legislation Amendment Bill 2001 (Qld) was introduced into the Queensland
Parliament, the Hon Judith Spence MP, Minister for Families and Minister for Aboriginal and Torres Strait
Islander Policy and Minister for Disability Services, in the second reading of the Bill, stated that the Bill did not
enable children to bring an application against their parent or guardian because that type of matter was
considered to be a child protection issue and is dealt with under the Child Protection Act 1999 (Qld):
Queensland, Parliamentary Debates, Legislative Assembly, 1 November 2001, 3339. Note also that under
the Child Protection Act 1999 (Qld), children in abusive environments can be removed by police officers or
officers of the Department of Child Safety and placed with a foster or kinship carer: Child Protection Act 1999
(Qld) ss 18(1)–(2), 82(1)(a), (b). Also see para 3.26 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 11, 12; Crimes Act 1900 (NSW) s 562ZQ(3);
Justices Act (NT) s 82, as amended by the Domestic and Family Violence Act (NT); Summary Procedure Act
1921 (SA) s 99A, 99J; Justices Act 1959 (Tas) s 106B(2), (3); Crimes (Family Violence) Act 1987 (Vic) s 7(1);
Restraining Orders Act 1997 (WA) ss 25(1), (2), 38(1), (2). Section 562ZQ(3) is replicated in s 48(3) of the
Crimes (Domestic and Personal Violence) Act 2007 (NSW). Section 82 of the Justices Act (NT) is a new
provision. As to the application of the legislation in the New South Wales, the Northern Territory and Victoria,
see note 427 of this Report.
See para 6.38 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 12(3). See note 454 of this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 18 (Questions 3-2–3-6).
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•

if so, the categories of persons who may need an application brought on
their behalf such as people with impaired decision-making capacity and
children;

•

if so, whether the Peace and Good Behaviour Act 1982 (Qld) should
identify particular persons who may make a complaint on behalf of
another person and who those persons should be; and

•

whether the court should be given power to grant leave to a person other
than those specified to make a complaint.

The submissions received by the Commission in response to these
issues were divided, to some extent, in relation to whether the Peace and Good
Behaviour Act 1982 (Qld) should identify particular persons or groups of
persons who may need an application to be made on their behalf, and on the
related issue of who should be permitted to bring an application on behalf of
those persons. Some submissions preferred to identify particular persons or
groups of persons who may need an application to be made on their behalf, and
who should be permitted to bring an application on behalf of those persons.
Other respondents preferred the eligibility scheme set out in section 14 of the
Domestic and Family Violence Protection Act 1989 (Qld). Two submissions
also addressed the issue of whether the court should be given power to grant
leave to a person, other than a specified person, to make a complaint on
another person’s behalf. 463
6.45

A Queensland magistrate identified various classes of people who may
need an application to be brought on their behalf by another person: 464

6.46
•

people with impaired decision-making capacity;

•

children; and

•

any other person whom a court considers is vulnerable.

The magistrate considered that the identity of the person who could
bring an application on another’s behalf should be specified, ‘without limiting’
the classes of person, to include: 465
6.47

•

a guardian appointed under the Guardianship and Administration Act
2000 (Qld);

•

the Adult Guardian;

463
464
465

Submissions 15, 19. This issue is also discussed at para 6.130–6.134 of this Report.
Submission 12.
Ibid.
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•

perhaps someone on behalf of a person with a mental illness that affects
his or her capacity, or the ‘allied person’ where one has been chosen or
declared under the Mental Health Act 2000 (Qld); and

•

any other person who has a sufficient interest in the welfare of the
person under the incapacity. 466

6.48
Legal Aid Queensland considered that, although it would be
appropriate in some circumstances for an application to be made on behalf of
another person, it may be restrictive to identify particular groups who may need
an application to be made on their behalf: 467
In our experience it is often the case that a number of people in a household
are in need of the protection offered by an order. A procedure whereby one
person could make an application on behalf of a number of others residing at
the same address and with the written consent of those others would assist
such situations.

6.49
One community legal service considered that the Act should identify
particular persons who may need an application to be made on their behalf by
another person. Those persons should be: 468
•

people with impaired decision-making capacity;

•

children; and

•

people with a physical disability such as age or illness that may restrict
their ability to make an application on their own behalf.

This submission considered that the Act should identify particular
persons who may make a complaint on behalf of another person, namely, a
police officer or, in the case of a child, a parent or guardian of a child. In
addition, this submission also favoured enabling a court to grant leave to make
a complaint to a person other than those persons already specified. 469 This
approach is consistent with the approach taken in the Tasmanian civil
restraining order legislation. 470
6.50

The Townsville Community Legal Service Inc considered that, rather
than specifying a list of persons who may need an application made on their
behalf, the Act should generally allow representation by another party so as to
6.51

466
467
468
469
470

The magistrate noted this approach would require some preliminary process to identify a sufficient interest.
Submission 13.
Submission 15.
This submission gave the examples of a carer, welfare officer or spouse/partner where the other
spouse/partner is ill or infirm.
See para 6.131 of this Report.
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encourage representation where appropriate. 471 A similar approach is used
under the Queensland domestic violence legislation. 472
The Women’s Legal Service considered that, like the Domestic and
Family Violence Protection Act 1982 (Qld), there should be provision for an
‘authorised person’ to bring an application for the protection of the affected
person. This submission considered that the mechanism should be flexible
enough to allow the authorised person to bring the application either in his or
her own right or on the affected person’s behalf, depending on the
circumstances of each case.
This submission suggested the following
examples of persons who should be permitted to bring a third party application,
but did not consider that the Act should include an exhaustive list: 473
6.52

•

a parent, on behalf of a child or on behalf of a number of people in a
family where the behaviour is affecting more than one person;

•

the Adult Guardian or other person on behalf of an elderly person; and

•

the Department of Communities/Child Safety on behalf of a child.

Caxton Legal Centre Inc suggested it would minimise confusion if the
Act clearly specified the categories of persons who can initiate an application
under the Act. This submission further suggested that, as is the case in
Tasmania, it may provide for greater flexibility if any such new provision allows
‘persons other than those specified to apply to the court for leave to make an
application’. 474
6.53

6.54
Caxton Legal Centre Inc supported the inclusion of an amendment to
enable ‘authorised persons’ (similar to the definition set out in section 14 of the
Domestic and Family Violence Protection Act 1989 (Qld)) to bring applications
on behalf of other people, such as those who, through disability, frailty, infirmity
or other special reason such as illiteracy, are unable or ill-equipped to initiate
complaints by themselves. For example, such a provision would cover
situations where: 475
•

471
472
473
474
475

there is no formally appointed substitute decision-maker, either under a
power of attorney or an order of the Guardianship and Administration
Tribunal;

Submission 14.
Domestic and Family Violence Protection Act 1989 (Qld) s 14(2). See note 418 of this Report.
Submission 8.
Submission 19.
Ibid.
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•

people may be unable or reticent to apply for an order in their own right
as a result of age and frailty, physical impairment or other need for
support in the court process (in such cases family members who provide
care and accommodation may be best placed to bring an application);
and

•

informal and paid carers and support workers may wish to make an
application under the Act to protect a person they are supporting.

6.55
The Citizens Advice Bureau and Gold Coast Legal Service also
cautioned against the introduction of an exhaustive list of people who may apply
for an order on another’s behalf as it carried a risk that someone may be
inadvertently excluded. In their view, the court should have the discretion to
enable one person to apply to act as amicus curiae (in relation, for example, to
an elderly person or a person from a non-English speaking background). 476

Queensland Advocacy Inc considered that if a person has the requisite
capacity to apply for an order but is prevented from doing so because of a
disability (for example, a physical inability to communicate), he or she should be
entitled to nominate another person to apply on his or her behalf. 477 This
submission suggested that a person with impaired capacity should be
represented by an ‘advocate’ who fulfils particular criteria and is trusted by the
person. 478 This broader approach entitles someone other than a guardian
appointed by the Guardianship and Administration Act 2000 (Qld) to apply for
an order. This submission also suggested that police should be empowered to
apply on behalf of an aggrieved person but only in emergency situations. 479
6.56

The Queensland Public Tenants Association Inc suggested a nonexhaustive definition of ‘care or charge’ should be included in the Act. This
submission considered any person who fell outside the definition and who was
unable to make an application without assistance should be supported to make
an application in his or her own right. 480
6.57

476

477
478

Submission 5. ‘Amicus curiae’ is defined as ‘a person, not being representative of a party to the proceedings,
permitted to argue a point of law or fact before the court, usually on behalf of some party indirectly interested’:
CCH Australia, The CCH Macquarie Dictionary of Law (revised ed, 1996).
Submission 20.
Ibid. This submission defined ‘advocacy’ in the following terms:
Advocacy is functioning (speaking, acting, writing) with minimum conflict of interest on
behalf of the sincerely perceived interests of a person, in order to promote, protect and
defend the welfare of, and justice for the person in a fashion which strives to be emphatic
and vigorous. The essential elements of Social Advocacy are strict partiality, minimal
conflict of interest, emphasis on fundamental needs and issues, vigorous action, fidelity
and being mindful of the most vulnerable person.

479
480

Applications by police are considered below at para 6.108–6.129 of this Report.
Submission 6.
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The ability of an application to be made by, or on behalf of, a child was
addressed by the Department of Child Safety. The Department expressed
concern about the application of the Peace and Good Behaviour Act 1982 (Qld)
to children. It noted that children: 481
6.58

may in many instances lack the necessary capacity to either make an
application or to seek out and secure the support of someone (including police)
to make the application on their behalf. This would lead to reduced uptake of
the legislation by children as applicants.

6.59
It also noted that if children were to be included as applicants,
resources for legal representation would be required.

The Department of Child Safety considered further research is needed
to determine the scope of the issues that would be addressed by including
children as applicants under the Peace and Good Behaviour Act 1982 (Qld). It
also suggested that conflicts involving children might be better dealt with by
targeted mediation and ‘other youth at risk services’ than by court processes. 482
6.60

6.61
However, if the legislation were to allow parents to make applications
on behalf of their children, the Department of Child Safety considered that the
legislation should include a definition of ‘parent’ modelled on the definition used
in the Education (General Provisions) Act 2006 (Qld) or the Child Employment
Act 2006 (Qld). 483 The definitions in those statutes are in like terms and clarify
that a person who is granted guardianship of a child under the Child Protection
Act 1999 (Qld) is to be regarded as the child’s parent. Section 10 of the
Education (General Provisions) Act 2006 (Qld) provides:

481
482
483

10

Meaning of parent

(1)

A parent, of a child, is any of the following persons—
(a)

the child’s mother;

(b)

the child’s father;

(c)

a person who exercises parental responsibility for the child.

(2)

However, a person standing in the place of a parent of a child on a
temporary basis is not a parent of the child.

(3)

A parent of an Aboriginal child includes a person who, under Aboriginal
tradition, is regarded as a parent of the child.

(4)

A parent of a Torres Strait Islander child includes a person who, under
Island custom, is regarded as a parent of the child.

Submission 29.
Submission 29. See also para 6.102–6.103 of this Report.
Submission 29.
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(5)

Despite subsections (1), (3) and (4), if—
(a)

a person is granted guardianship of a child under the Child
Protection Act 1999; or

(b)

a person otherwise exercises parental responsibility for a child
under a decision or order of a federal court or a court of a
State;

then a reference in this Act to a parent of a child is a reference only to a
person mentioned in paragraph (a) or (b).

6.62
The Department of Child Safety expressed the view that the legislation
should similarly clarify that the Chief Executive of the Department is to be
regarded as the ‘parent’ of a child who is in the Chief Executive’s
guardianship. 484

The Commission’s view
For the purposes of achieving a sufficiently accessible mechanism for
making an application under the proposed Personal Protection Bill 2007, the
Commission considers it desirable to clearly specify in the Bill that an
application for a personal protection order may be made on behalf of another
person and to specify those persons who are entitled to apply on behalf of
another person.

6.63

Applications on behalf of aggrieved persons who may require or desire assistance

There may be circumstances in which an aggrieved person may
require or desire assistance in bringing an application. For example, an
aggrieved person may face difficulties in making an application because of a
physical disability, age, frailty, a language barrier or geographic isolation. The
difficulties faced by such persons may relate to the vulnerability of their position
or the practical difficulty in gaining access to protective measures such as a
personal protection order. It may also be more convenient or desirable for an
application to be made by another person on the aggrieved person’s behalf, for
example, where there is more than one aggrieved person for the application.
6.64

Provided the aggrieved person has the requisite capacity to do so, he
or she should be able to authorise another person to make the application on
his or her behalf. 485 The Commission therefore considers that the Personal
Protection Bill 2007 should include a provision allowing an ‘authorised person’
6.65

484

485

Submission 29. Note that the Child Protection Act 1999 (Qld) provides that the Childrens Court may make a
child protection order granting guardianship of a child to specified persons, including the Chief Executive of
the Department of Child Safety. Under that Act, the Court may grant short-term guardianship of a child to the
Chief Executive of the Department of Child Safety: Child Protection Act 1999 (Qld) s 61(e). Also, the Court
may grant long-term guardianship of a child to the Chief Executive of the Department of Child Safety or
certain other persons: Child Protection Act 1999 (Qld) s 61(f).
Note that a person may have impaired capacity for some matters but not others: see para 6.31 of this Report.
Even if the aggrieved person has impaired capacity for some other matter, he or she would be able to
authorise a third party to make an application if the aggrieved person has capacity to make the authorisation.
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for an aggrieved person to make an application for a personal protection order
on the aggrieved person’s behalf. The Bill should provide that an ‘authorised
person’ is:
•

an adult authorised in writing by the aggrieved person to appear for the
aggrieved person; or

•

an adult whom a court is satisfied is authorised by the aggrieved person
to appear for the aggrieved person even though the authority is not
written.

This is consistent with the provision in section 14(1)(b) and (2) of the
Domestic and Family Violence Protection Act 1989 (Qld). 486
6.66

6.67
The Commission has also recommended that provision be made for a
police officer to apply for an aggrieved person 487 and for a person, who is not
otherwise specified as an eligible applicant, to make an application on behalf of
an aggrieved person with the leave of the court. 488 Those provisions ensure
that an application can still be made if the aggrieved person is unable to make
the application or to authorise another person to apply on his or her behalf.
Applications on behalf of persons without legal capacity to apply
6.68
The Commission is of the view that the lack of definition of the term
‘care or charge’ in section 4 of the Peace and Good Behaviour Act 1982 (Qld)
may lead to uncertainty about the entitlement of certain persons to make a
complaint for another person who might otherwise be unable to make an
application. Consequently, the Commission considers the term ‘care or charge’
should not be used in the Personal Protection Bill 2007. Instead, the Bill should
clearly specify those persons who can apply for a personal protection order on
behalf of an adult without capacity to make an application and participate in
proceedings on his or her own or an aggrieved person who is a child.
Applications on behalf of adults without legal capacity to apply

The Commission considers provision should be made in the Personal
Protection Bill 2007 to enable applications to be made for aggrieved persons
who do not have capacity to bring an application and participate in proceedings
on their own and who are unable to authorise another person to apply on their
behalf.
6.69

Under the Guardianship and Administration Act 2000 (Qld) and the
Powers of Attorney Act 1998 (Qld), a guardian, administrator or attorney (under
an enduring power of attorney) may be appointed as a substitute decision-

6.70

486
487
488

See note 418 of this Report.
See para 6.125–6.126 of this Report.
See para 6.134 of this Report.

122

Chapter 6

maker for an adult with impaired decision-making capacity for particular matters,
including an adult’s legal matters. 489
The Adult Guardian, who is an
independent statutory official, also has functions and powers to protect the
rights and interests of adults with impaired decision-making capacity. 490
The Commission therefore considers that the Personal Protection Bill
2007 should allow a person who is acting, within his or her authority, under
another Act for an adult with impaired decision-making capacity to make an
application on the adult’s behalf. 491 This is generally similar to the position
under the Domestic and Family Violence Protection Act 1989 (Qld). 492 The
Personal Protection Bill 2007 should provide that a person is ‘acting under
another Act’ for an aggrieved person if the person is:
6.71

•

a guardian, for a personal matter, or an administrator, for a financial
matter, for the aggrieved person under the Guardianship and
Administration Act 2000 (Qld) and is acting within the person’s powers
under that Act; or

•

the Adult Guardian, and the Adult Guardian considers the aggrieved
person has impaired capacity for making an application for a personal
protection order; or

•

the aggrieved person’s attorney and is acting within the attorney’s
powers under an enduring power of attorney under the Powers of
Attorney Act 1998 (Qld).

489

490
491

492

Guardianship and Administration Act 2000 (Qld) ss 12(1), 82(1)(c); Powers of Attorney Act 1998 (Qld)
s 32(1)(a). A guardian may be appointed to deal with all or some of an adult’s personal or health matters,
including ‘a legal matter not relating to the adult’s financial or property matters’: Guardianship and
Administration Act 2000 (Qld) s 12(1), (2), sch 2 (definition of ‘personal matter’ and ‘financial matter’). An
administrator may be appointed to deal with all or some of an adult’s financial matters, including ‘a legal
matter relating to the adult’s financial or property matters’: Guardianship and Administration Act 2000 (Qld)
s 12(1), (2), sch 2 (definition of ‘financial matter’). An attorney may be assigned decision-making power under
an enduring power of attorney for some or all of an adult’s financial, personal or health matters, including legal
matters: Powers of Attorney Act 1998 (Qld) s 32(1), sch 2 (definitions of ‘personal matter’ and ‘financial
matter’). For an overview of the framework for substitute decision-making under the Guardianship and
Administration Act 2000 (Qld) and Powers of Attorney Act 1998 (Qld) see Queensland Law Reform
Commission, Public Justice, Private Lives: A New Approach to Confidentiality in the Guardianship System,
Report No 62 (2007) Vol 1, ch 2.
Guardianship and Administration Act 2000 (Qld) ss 173, 174(1), 175, 176.
The Commission has recommended at para 20.58 of this Report that ‘impaired capacity’, for the Personal
Protection Bill 2007, should have the meaning given in schedule 4 of the Guardianship and Administration Act
2000 (Qld). Schedule 4 of the Guardianship and Administration Act 2000 (Qld) provides that ‘impaired
capacity’, for a person for a matter, means the person does not have capacity for the matter. ‘Capacity’, for a
person for a matter, is defined in sch 4 of that Act to mean that the person is capable of understanding the
nature and effect of decisions about the matter, freely and voluntarily making decisions about the matter, and
communicating the decisions in some way.
Domestic and Family Violence Protection Act 1989 (Qld) s 14(1)(d), (4). Section 14 of the Domestic and
Family Violence Protection Act 1989 (Qld) is set out at note 418 of this Report. See also para 6.34 of this
Report.
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The Commission considers this appropriate given that under the
Guardianship and Administration Act 2000 (Qld) and the Powers of Attorney Act
1998 (Qld) respectively, a guardian, administrator or attorney is required to act
in accordance with the terms of his or her appointment, which may be limited. 493
6.72

The Commission notes that, in many situations, there may be no one
appointed to act as a guardian or administrator under the Guardianship and
Administration Act 2000 (Qld) or as an attorney under the Powers of Attorney
Act 1998 (Qld) for an adult who does not have capacity to make an application
and participate in proceedings or, where such a person is appointed, his or her
terms of appointment may be limited.
6.73

6.74
The Commission has recommended that the Adult Guardian may make
an application for an aggrieved person if the Adult Guardian considers the
aggrieved person has impaired capacity for making an application for a
personal protection order. The Commission has also recommended that a
police officer may make an application for an aggrieved person 494 and that a
person, who is not otherwise specified as an eligible applicant, may seek leave
of the court to apply for an aggrieved person. 495

The ability for a person to seek leave to apply may be especially
important if the aggrieved person does not have capacity for the proceeding and
is reliant on third parties. A provision to this effect would also enable someone
who fulfils Queensland Advocacy Inc’s preferred definition of an ‘advocate’ (that
is, someone who satisfies specific criteria and who is not authorised to act
under another Act for an adult with impaired decision-making capacity for the
proceeding) 496 to apply to the court for leave to make an application on the
adult’s behalf. This would include, for example, a guardian, administrator or
attorney with limited terms of appointment who would nonetheless be an
appropriate person to act on the adult’s behalf.
6.75

Applications on behalf of children

The Commission considers that a child may be an aggrieved person for
a personal protection order. 497
The Commission notes that the Acts
Interpretation Act 1954 (Qld) defines a ‘child’ to mean an individual who is
6.76

493
494
495
496
497

Guardianship and Administration Act 2000 (Qld) ss 33, 36; Powers of Attorney Act 1998 (Qld) s 67.
See para 6.125 of this Report.
See para 6.134 of this Report.
See note 478 of this Report.
Also note that in Chapter 3 of this Report, the Commission has recommended that it is not appropriate for the
Personal Protection Bill 2007 to cover children in ‘family relationships’, as defined under the Domestic and
Family Violence Protection Act 1989 (Qld) and that the Personal Protection Bill 2007 should provide that a
protection order cannot be made against a person if a ‘domestic relationship’, under the Domestic and Family
Violence Protection Act 1989 (Qld), exists between that person and an aggrieved person for the order. See
para 3.7, 3.36 of this Report.
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under 18, 498 and considers that definition is appropriate and sufficient for the
purposes of the Personal Protection Bill 2007.
The Commission considers it is desirable to include a specific provision
in the Personal Protection Bill 2007 to enable a ‘parent’ to apply for a personal
protection order on behalf of a child. The Bill should include a definition of
‘parent’ modelled on the definition in section 10 of the Education (General
Provisions) Act 2006 (Qld). 499
6.77

This acknowledges that a person who takes parental responsibility for a
child is the appropriate person to make an application on the child’s behalf. It
would also clarify that, if the Chief Executive of the Department of Child Safety
has been granted guardianship of a child, the Chief Executive is to be regarded
as the child’s parent, and the person eligible to apply for a personal protection
order for the child.

6.78

The Commission has also recommended in this chapter that provision
should be made in the Personal Protection Bill 2007 to enable any person, who
is otherwise not eligible to make an application, to apply to the court for leave to
make an application. A provision to that effect would enable a person who does
not have parental responsibility for a child to apply to the court for leave to make
an application on behalf of the child. 500

6.79

6.80
The Commission has also recommended that a police officer may
make an application for an aggrieved person. 501

APPLICATIONS BY, OR ON BEHALF OF, YOUNG PERSONS
There may be circumstances in which it is desirable for an older child
(a ‘young person’) to be able to apply for a personal protection order in his or
her own right. It may be that a vulnerable young person is living with abusive or
neglectful carers who are not prepared to act on the child’s behalf. In addition,
a young person who lives independently of his or her family may be vulnerable
to the behaviour of another person, for example, a neighbour, that constitutes
grounds for making an order.
6.81

The Peace and Good Behaviour Act 1982 (Qld)
As mentioned earlier, it is unclear under the Peace and Good
Behaviour Act 1982 (Qld) whether a young person could make a complaint on

6.82

498
499
500
501

Acts Interpretation Act 1954 (Qld) s 36 (definition of ‘child’).
See para 6.61 of this Report.
See para 6.106 and 6.134 of this Report.
See para 6.125 of this Report.
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his or her own behalf. 502 However, anecdotal information given to the
Commission suggests that some magistrates may make orders in favour of
young people without the involvement of a litigation guardian. 503
The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that a child may be named as the aggrieved or the respondent in a domestic
violence order. 504 However, a child is unable to be named as an aggrieved or a
respondent if the relationship between the child and the other person named in
the order is a ‘family relationship’. 505
6.83

The position in other jurisdictions
6.84
In a number of other Australian jurisdictions, children may apply for a
civil restraining order themselves, subject to satisfying certain requirements.

In New South Wales, 506 a child of 16 or 17 years of age may make a
complaint, while in South Australia 507 and Victoria, 508 a child of 14 years or over
may seek the leave of the court to make a complaint. In Tasmania, there is a
provision, which does not include an age restriction, for a person other than
those specifically authorised to make an application to seek the leave of the
court to apply. 509
6.85

6.86
As mentioned earlier in this chapter, in the ACT, a child may be given
leave to make an application for a personal protection order or a workplace
order without the assistance of a next friend, if the court is satisfied the child
understands the consequences of a protection order application and will
502
503
504

505

506

507
508
509

See para 6.40 of this Report.
Submission 13.
Domestic and Family Violence Protection Act 1989 (Qld) s 12D(1). However, the child may be named as the
aggrieved or the respondent only if a spousal relationship, intimate personal relationship or informal care
relationship exists between the child and the other party named in the domestic violence order: Domestic and
Family Violence Protection Act 1989 (Qld) s 12D(2).
Domestic and Family Violence Protection Act 1989 (Qld) ss 12B (Meaning of family relationship and relative),
12D(1), 12D(2). Section 12B(1) provides that a family relationship exists between two persons if one of them
is the relative of the other. The Act therefore cannot be used to directly protect an aggrieved child from a
violent parent. The protection of children is dealt with by the Child Protection Act 1999 (Qld), under which
children in abusive environments can be removed by police officers or officers of the Department of Child
Safety and placed with a foster or kinship carer.
Crimes Act 1900 (NSW) s 562ZQ(7). Only a police officer can make a complaint for an order if the person for
whose protection the order would be made is a child under the age of 16 years at the time of the complaint:
Crimes Act 1900 (NSW) s 562ZQ(3). Section 562ZQ(3), (7) is replicated in s 48(3), (6) of the Crimes
(Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in New South
Wales, see note 427 of this Report.
Summary Procedure Act 1921 (SA) s 99J(a).
Crimes (Family Violence) Act 1987 (Vic) s 7(1)(c)(iv). For the application of this legislation, see note 427 of
this Report.
Justices Act 1959 (Tas) s 106B(2)(c), (3).
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understand the proceedings. 510 An age limit is not prescribed so that the age of
the child, as opposed to the child’s understanding of proceedings and
consequences of the order, is not a barrier to the child’s application. 511
Submissions
In its Discussion Paper, the Commission sought submissions on the
following issues in relation to the eligibility of young people to apply for an
order: 512

6.87

•

whether the Peace and Good Behaviour Act 1982 (Qld) should make
provision for a young person to make a complaint in his or her own right;
and

•

if so, whether such a provision should be limited in any way – for
example, with respect to the age of the young person or the
circumstances in which a young person may make a complaint.

The majority of submissions on these issues supported the amendment
of the Peace and Good Behaviour Act 1982 (Qld) to enable a young person
under 18, particularly one living independently of his or her family, to make a
complaint in his or her own right. 513 Several of these submissions also
addressed the related issue of whether such a provision should be limited in
any way.
6.88

6.89
A Queensland magistrate supported the view that young persons of ‘a
particular age’ should be able to make a complaint in their own right: 514
Given that significant numbers of children do not live with their parents, and
children have an entitlement to receive Centrelink benefits from a particular
age, thus facilitating their living away from home, it is suggested that the age at
which children should be able to bring an application is that age. This would
then enable them to take steps to protect their interests when they may no
longer have a parent willing or interested in protecting their interests against, for
example, difficult neighbours.

510
511

512
513
514

Domestic Violence and Protection Orders Act 2001 (ACT) s 12(2)(c), (3). See para 6.43 of this Report.
Australian Capital Territory, Department of Justice and Community Safety, Report on the Review of the
Protection Orders Act 2001 (April 2004) 10-11. Note some respondent agencies to that Report did not
support the child as an applicant for an order if there is a person in loco parentis who can make an application
on the child’s behalf.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 19 (Questions 3-8–3-9).
Submissions 5, 8, 11, 12B, 14, 18, 19.
Submission 12B.
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This submission considered that no distinction should be made on the
bases on which an order in favour of a child is granted. 515

6.90

The Youth Advocacy Centre Inc expressed the view that, in addition to
the current provision that a complaint can be made by a person who has the
‘care or charge’ of the complainant, a young person should be permitted to
make an application in his or her own name, particularly if that person lives
independently of his or her family: 516

6.91

This would be consistent with situations where young people under 18 years
old are living independently of family and are assessed by other agencies as
independent. Young people living independently arguably have a greater need
to access the remedies under the Act as independent living involves potential
disputes involving neighbours or co-tenants.

The Logan Youth Legal Service also considered that young people
should be able to make a complaint pursuant to the Act in their own right: 517
6.92

We believe that young people who are likely to seek the protection of a peace
and good behaviour order are also likely to be living independently. Young
people who are living independently of adult support regularly make choices
about their own welfare. The young person’s legal representative should be
able to assist the Magistrate regarding the young person’s understanding of
their circumstances and the legal impact of their choices.

This submission further considered it may be appropriate that
magistrates have a discretion to require the involvement of a litigation guardian
in circumstances where it appears the young person is not competent to instruct
their legal representative directly: 518
6.93

We do not believe it would be appropriate to limit a Magistrate’s discretion to
determine whether a litigation guardian is required by reference to a young
person’s age. Young people’s level of independence, maturity and experience
varies widely between individuals. Nor do we believe it is practical to
prospectively limit a Magistrate’s discretion to hear certain types of complaints
without the involvement of a litigation guardian. In our view, a flexible discretion
that allows a Magistrate to exercise their discretion based on the specific
circumstances of a complaint and capacity of a young person is preferable to
arbitrary limits that may lead to inappropriate outcomes for some young people.
If the involvement of a litigation guardian is required in a particular complaint,
we believe that a specialist youth advocate should be appointed.

515
516
517
518

Ibid.
Submission 11.
Submission 18.
Ibid.
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Legal Aid Queensland also expressed the view that young people
should be able to make a complaint in their own right: 519
6.94

Often young people have no adult who is able or willing to make an application
for an order on their behalf. Further, ‘older’ children, and in particular those
aged 15 [to] 17 [years], will usually be ‘Gillick’ competent, and able to
understand the consequences of any decision they might make to apply for an
order. [note omitted]

6.95
Legal Aid Queensland further considered that the consequence of not
enabling a young person to apply for an order in his or her own right might be to
deny access to a protective mechanism, and thereby expose the young person
to further harm or risk of harm.520

The Women’s Legal Service suggested it may be appropriate to
incorporate an age limit at which a young person may be competent to apply for
an order. 521
6.96

The Townsville Community Legal Service Inc supported the entitlement
of a child to make a complaint under the Act but considered the court rules and
procedures set out in the Magistrates Court Act 1921 (Qld) or the Uniform Civil
Procedure Rules 1999 (Qld) already sufficiently catered for the capacity of a
child to make a complaint. 522
6.97

Two submissions opposed enabling young people to make an
application in their own right. 523
6.98

The Queensland Police Service considered that, if children were able
to make complaints in their own right, it may result in vexatious, trivial or
unfounded complaints being made, thereby placing an onerous burden on
Justices of the Peace and the courts: 524
6.99

This is in light of the frequency that children receive, or are threatened with,
physical punishment and adverse sanctions by their parents, guardians,
teachers and other authority figures in the normal course of disciplining them for
unacceptable conduct.

Instead, the Queensland Police Service supported an amendment to
the Act to provide that a complaint may be made on behalf of a child by a parent
or guardian of the child.
6.100

519

520
521
522
523
524

Submission 13. In Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112, 188–9, Lord
Scarman enunciated the principle that a young person who has achieved sufficient understanding and
intelligence to understand what is involved in proposed health care can consent to that health care.
Submission 13.
Submission 8.
Submission 14.
Submissions 6, 21.
Submission 21.
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The Queensland Public Tenants Association Inc also suggested it was
unnecessary to enable a child to make a complaint as a child’s parent or carer
could make an application on the child’s behalf. 525
6.101

6.102
The Department of Child Safety also expressed concern about allowing
young people to apply for orders. It considered that young people, ‘even those
living independently’ may lack the necessary capacity to make an application or
seek out the support of others to apply on their behalf. The Department of Child
Safety also commented that ‘trepidation about possible involvement of child
protection authorities’ would add to children’s reluctance to use the
legislation. 526
6.103
As noted above, the Department of Child Safety considered that
conflicts involving children might be better dealt with by targeted ‘youth at risk
services’ than by court processes. 527 It also considered that further research is
required into the scope of the issues to be addressed by including young people
as applicants under the Peace and Good Behaviour Act 1982 (Qld).

The Commission’s view
It is unclear under the existing provisions of the Peace and Good
Behaviour Act 1982 (Qld) whether a young person can make an application in
his or her own right, or is required to be represented by a litigation guardian. 528
In contrast, the Domestic and Family Violence Protection Act 1989 (Qld)
provides that a child may be named as an aggrieved or a respondent in an
application (although he or she cannot make an application against his or her
parent or another relative).
6.104

The Commission acknowledges the concerns expressed in some
submissions that, in some instances, a young person could bring an
inappropriate application for a personal protection order. However, the
Commission considers the paramount consideration is to ensure that the
proposed Personal Protection Bill 2007 provides young people who are in
genuine need of protection with an accessible mechanism for applying for a
personal protection order. Although in many instances, a young person could
be represented by a parent or another person, there may be circumstances in
which the young person may be unable or unwilling to obtain such
representation. The Commission considers that a young person, who has the
capacity to understand the nature and consequences of a personal protection
order, should be able to make an application with the leave of the court.
6.105

525
526
527
528

Submission 6.
Submission 29.
Ibid. See also para 6.60 of this Report.
See para 6.40 of this Report.
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The Commission also considers that a young person, who has the
requisite capacity to apply for a personal protection order on his or her own
behalf, should be able to authorise another person to seek leave to apply for an
order on behalf of the young person. The imposition of a requirement to obtain
the leave of the court to apply for an order would enable the court to determine
whether the child understands the nature and consequences of a personal
protection order.
6.106

The Commission therefore recommends that the Personal Protection
Bill 2007 provide that the court may give leave to apply for a personal protection
order to a child who is an aggrieved person for the order, or to an authorised
person for the child, only if the court is satisfied the child has the capacity to
understand the nature and consequences of a personal protection order.

6.107

APPLICATIONS BY POLICE
Currently, the policy of the Queensland Police Service is for officers
attending or advised of an incident that would constitute grounds for complaint
under the Peace and Good Behaviour Act 1982 (Qld) to advise the complainant
of the terms of the Act and of the procedures for making an application, and to
refer the complainant to the most convenient courthouse to seek further
information and to make the application. 529
6.108

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) does not specifically
empower a police officer to apply for an order on behalf of another person. 530
6.109

The introduction of a provision of this kind in the Commission’s
proposed Personal Protection Bill 2007 would create additional rights and
responsibilities for police officers in relation to applications for personal
protection orders. This would obviously have resource implications for the
Queensland Police Service, members of which already have rights and
responsibilities in relation to applying for protection orders under domestic
violence legislation. 531
6.110

529
530

531

Queensland Police Service, Operational Procedures Manual [13.4.1]. Information provided by the Acting
Commissioner, Queensland Police Service, 6 September 2004; Submission 21.
The existing provisions of the Peace and Good Behaviour Act 1982 (Qld) enable a person to bring an
application on behalf of another only if the other is under the person’s ‘care or charge’: Peace and Good
Behaviour Act 1982 (Qld) s 4(1).
Domestic and Family Violence Protection Act 1989 (Qld) ss 14(1)(c), (3), 67, 69, 71, 72. The Crime and
Misconduct Commission in its recent report on the policing of domestic violence in Queensland noted that,
while spousal relationships continue to make up the majority of domestic violence incidents, the new
categories of relationship (family, intimate personal, informal care) have increased the number of domestic
violence jobs dealt with by police by about 20 per cent: Crime and Misconduct Commission, Policing
Domestic Violence in Queensland: Meeting the Challenges, Report (March 2005) 35.
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The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that police are empowered to, and in some cases must, seek orders to protect
victims of domestic violence. If a police officer reasonably believes that a
person has been subjected to domestic violence from another person, the
officer is required to investigate the matter. If the police officer’s belief is
confirmed by the investigation and the officer reasonably believes there is
sufficient reason to take action, the officer is authorised to take certain action
under the Act, including applying for a protection order on behalf of the
aggrieved. 532 In addition, if a police officer takes someone into custody to
prevent personal injury or property damage, the officer must apply for a
protection order. 533
6.111

Section 67 of the Domestic and Family Violence Protection Act 1989
(Qld) provides:

6.112

67

Police action relating to domestic violence

(1)

If a police officer reasonably suspects a person is an aggrieved, it is the
duty of the officer to investigate or cause to be investigated the
complaint, report, or circumstance on which the officer’s reasonable
suspicion is based, until the officer is satisfied the suspicion is
unfounded.

(2)

If, after the investigation, the officer reasonably believes—
(a)

the person is an aggrieved; and

(b)

there is sufficient reason for the officer to take action;

the officer may—

532
533

(c)

apply for a protection order to protect the aggrieved; and

(d)

take other action that the officer is required or authorised to
take by this Act.

Domestic and Family Violence Protection Act 1989 (Qld) ss 14(1)(c), (3), 67.
Domestic and Family Violence Protection Act 1989 (Qld) s 71(1). Section 69(1) of the Domestic and Family
Violence Protection Act 1989 (Qld) provides that a police officer, who has reasonable grounds for suspecting
that an act of domestic violence has been committed and there is a danger of personal injury to a person, or
damage to the person’s property, by a respondent, may take the respondent into custody until the earlier of a
number of specified events occurs.
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The position in other jurisdictions
Legislative provisions in the ACT, New South Wales, the Northern
Territory, South Australia, Tasmania, Victoria, and Western Australia allow an
application to be made by a police officer for civil restraining orders. 534

6.113

Submissions
In its Discussion Paper, the Commission canvassed the role of police
officers in relation to making a complaint on behalf of another person, and
sought submissions about whether a police officer should be under an
obligation to make a complaint on behalf of another person and, if so, in what
circumstances. 535
6.114

The majority of submissions that addressed the role of police officers in
making complaints under the Peace and Good Behaviour Act 1982 (Qld)
considered police officers should be empowered to make a complaint on behalf
of another person, particularly if there is an imminent risk of violence to the
complainant. 536
6.115

6.116
The Chief Magistrate of Queensland suggested that the scheme for
police applications should mirror the scheme under the Domestic and Family
Violence Protection Act 1989 (Qld), whereby police officers are empowered to
make an application where they consider it is necessary to protect the
complainant. 537
6.117
A similar view was expressed by the Townsville Community Legal
Service Inc. 538

The South West Brisbane Community Legal Service Inc suggested
police intervention was warranted in circumstances of imminent violence. 539
6.118

534

535
536
537
538
539

Domestic Violence and Protection Orders Act 2001 (ACT) s 11(3); Crimes Act 1900 (NSW) s 562ZQ(2)(b);
Justices Act (NT) s 82(c), as amended by the Domestic and Family Violence Act (NT); Summary Procedure
Act 1921 (SA) s 99A; Justices Act 1959 (Tas) s 106B(2)(a); Crimes (Family Violence) Act 1987 (Vic) s 7(1)(a),
(c)(i); Restraining Orders Act 1997 (WA) ss 25(1)(b), 38(1)(b). In certain circumstances it is obligatory for a
police officer to make a complaint: Crimes Act 1900 (NSW) s 562ZR. Sections 562ZQ(2)(b), 562ZR of the
Crimes Act 1900 (NSW) are replicated in ss 48(2)(b), 49 of the Crimes (Domestic and Personal Violence) Act
2007 (NSW). Section 82(c) of the Justices Act (NT) is a new provision. As to the application of the legislation
in New South Wales, the Northern Territory and Victoria, see note 427 of this Report
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 19 (Question 3-7).
Submissions 5, 8, 12, 14, 15, 19.
Information provided by the Chief Magistrate, Judge MP Irwin, 25 August 2004.
Submission 14.
Submission 15.

Who may apply for a personal protection order

133

The Women’s Legal Service considered it appropriate for police officers to apply
for an order ‘in certain circumstances’. 540
The Women’s Legal Service also expressed concern that the resource
implications of imposing a requirement on police officers to make complaints
under the Peace and Good Behaviour Act 1982 (Qld) might consequently
jeopardise the safety of those covered by the Domestic Violence and Family
Protection Act 1989 (Qld). Nonetheless, it considered it desirable to empower
police officers to make complaints under the Peace and Good Behaviour Act
1982 (Qld) where the safety of the person aggrieved is at risk or where he or
she experiences isolation. This submission also considered that some of those
circumstances may justify mandatory police intervention. 541

6.119

Caxton Legal Centre Inc suggested that, notwithstanding the possible
resource implications for the Queensland Police Service, police officers should
be involved in making applications for a peace and good behaviour order in the
following circumstances: 542
6.120

•

where serious threats have been made and where a party or parties
appear to be at imminent risk; or

•

where other significant circumstances warrant special assistance being
given to a complainant.

6.121
Caxton Legal Centre Inc also considered that police should be able to
make a telephone or facsimile application for an urgent interim order where it is
not practicable to make an immediate complaint at the court because of the
time or place at which the incident occurs. 543

The Queensland Police Service opposed any increased involvement of
police officers in the administration and enforcement of the Peace and Good
Behaviour Act 1982 (Qld). In the view of the Queensland Police Service, the
imposition of additional rights and responsibilities of police officers in relation to
peace and good behaviour orders carries significant resource implications for
the Queensland Police Service: 544

6.122

Operational police officers and police prosecutors currently have to devote a
significant amount of their time and effort in the performance of their duties to
the enforcement of the Domestic and Family Violence Protection Act 1989.
Should police officers become legally obligated to make peace and good
behaviour order applications on behalf of complainants, their level of

540
541
542
543
544

Submission 8.
Ibid.
Submission 19.
Ibid. The issue of making applications by electronic means is discussed at para 9.113–9.124 of this Report.
Information provided by the Acting Commissioner, Queensland Police Service, 6 September 2004.
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involvement with such matters would be expected to be similar to their current
level of involvement with domestic violence complaints.

The Queensland Police Service further considered that any consequent
increase in the involvement of police officers in the administration and
enforcement of the Peace and Good Behaviour Act 1982 (Qld) would severely
limit the availability of police officers to attend to more serious matters during
their operational shifts. 545
6.123

The Queensland Public Tenants Association was also opposed to
police applications. 546 This submission also considered that disputes between
public housing tenants are more appropriately dealt with under the provisions of
the Residential Tenancies Act 1994 (Qld) without the need for police
involvement.
6.124

The Commission’s view
6.125
The Commission considers that the proposed Personal Protection Bill
2007 should provide that a police officer may apply for a personal protection
order for an aggrieved person. This would permit a police officer, in
circumstances where it is convenient or necessary to do so, to apply for a
personal protection order on behalf of an aggrieved person.
6.126
The Commission is also of the view that, in certain circumstances, a
police officer should be required to apply for a personal protection order against
a person. This obligation should arise only if the police officer reasonably
believes that:
•

•

there is an unacceptable risk that the person will:


endanger the safety of an aggrieved person for the order, or a
relative or associate of the aggrieved person; or



cause substantial damage to property of an aggrieved person for
the order, or a relative or associate of the aggrieved person; and

no other person is willing and able to apply for the order.

The proviso would clarify that a police officer need not apply for a
personal protection order if there is another person willing and able to make the
application.

6.127

The involvement of police in making applications under the Bill accords
with the community policing and crime prevention role of the Queensland Police
6.128

545
546

Submission 21.
Submission 6.
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Service, particularly given the significance of protection orders in preventing the
escalation of disputes into violent crime. 547
The Commission acknowledges that involvement of police officers in
the administration and enforcement of the Personal Protection Bill 2007 would
likely have significant resource implications for the Queensland Police Service,
members of which already have substantial rights and responsibilities in relation
to policing domestic violence orders. Nonetheless, the Commission considers
this factor should not preclude a significant role for police officers in policing
protection orders.
6.129

APPLICATIONS BY SOME OTHER PERSON WITH THE LEAVE OF THE
COURT
Limiting eligibility to make an application for a personal protection order
under the Personal Protection Bill 2007 to particular people who are specified in
the legislation carries the risk that the list may be incomplete. This may be
avoided by a provision allowing persons other than those specified to apply to
the court for leave to make an application. 548
6.130

The position in other jurisdictions
The civil restraining order legislation in Tasmania provides for persons,
other than those already specified under that legislation, to apply to the Court
for leave to make an application. 549

6.131

Submissions
6.132
In its Discussion Paper, the Commission sought submissions in relation
to whether the court should be given power to grant leave to persons, other
than those who may be specified, to make a complaint on another person’s
behalf. 550

547

548
549
550

The Commission also notes that the imposition of a duty on a police officer to make an application raises the
issue of the liability of the officer for acts or omissions done by that officer for the purposes of the Personal
Protection Bill 2007. Section 10.5 of the Police Service Administration Act 1990 (Qld) provides that the State
is vicariously liable for the torts of a police officer as a joint tortfeasor and is also liable for a police officer’s
contributory negligence: Police Service Administration Act 1990 (Qld) s 10.5(1), (3). See, for example, Peat v
Lin [2005] 1 Qd R 40, [7] (Atkinson J). Where the State pays damages awarded against a police officer, it
may recover contribution from the officer: Police Service Administration Act 1990 (Qld) s 10.6(3). However,
the State must indemnify and keep indemnified a police officer for acts done in an emergency in good faith
and without gross negligence: Police Service Administration Act 1990 (Qld) s 10.5(5).
For example, Justices Act 1959 (Tas) s 106B(2)(c), (3).
Justices Act 1959 (Tas) s 106B(2)(c), (3).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 19 (Question 3-6).
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Two submissions addressed this issue. The South West Brisbane
Community Legal Centre Inc considered that, in addition to identifying in the Act
particular persons who may make a complaint on another person’s behalf, the
court should be empowered to grant leave to a person other than those
specified to make a complaint on another person’s behalf. 551 Caxton Legal
Centre Inc expressed a similar view. 552
6.133

The Commission’s view
Even though the Commission has recommended that the Personal
Protection Bill 2007 provide for a broad eligibility scheme which specifies those
persons with an entitlement to apply for a personal protection order, the
Commission also considers it prudent to include a ‘catch-all’ provision that
enables any person, other than those specified, to apply to the court for leave to
make an application for an aggrieved person. This would maximise the
accessibility of the eligibility provisions under the Personal Protection Bill 2007
and so avoid the risk of inadvertent exclusion of any particular category of
applicant. 553 The requirement to obtain the leave of the court in these
circumstances would enable inappropriate applications to be filtered out.
6.134

JOINT APPLICATIONS
Disputes of the kind covered under the proposed Personal Protection
Bill 2007 may involve many people. Because of this, it may be appropriate to
allow an application to be made jointly by, or against, more than one person. 554
6.135

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) provides that an order
can include ‘such other stipulations or conditions as the Court thinks fit’. 555
Anecdotal information given to the Commission suggests that, in some
circumstances where protection is sought for a family or a group of related
people, individual members of the family or group may bring multiple complaints
as a result of some uncertainty about who may be protected under the Act. 556
6.136

551
552
553
554
555
556

Submission 15. See para 6.50 of this Report.
Submission 19. See para 6.53 of this Report.
See also para 6.75 of this Report.
See para 20.4 of this Report in relation to joint respondents.
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
Submission 19.
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The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that only one person may be named as an aggrieved in a domestic violence
order, 557 although it does provide for other persons to be named in, and
protected by, an order. 558
6.137

Submissions
Two submissions to the Discussion Paper addressed the issue of
whether the Peace and Good Behaviour Act 1982 (Qld) should provide for the
making of joint applications. 559 One of these submissions also addressed the
issue of multiple respondents to a complaint. 560
6.138

A Queensland magistrate considered there was some ambiguity in the
Act as to whether, within the one complaint, there can be more than one
complainant, and more than one respondent/defendant. 561 The magistrate
opposed the concept of multiple complainants or respondents in relation to
applications for an order: 562
6.139

There have been examples of both, and it is likely that different approaches
have been taken by different magistrates. There are difficulties where there is
more than one complainant or respondent/defendant. One difficulty is whether
there can be a ‘split decision’ so that the complaint is dismissed against one
respondent but not against the other. Similarly, there is a doubt about whether
the complaint is made out in respect of one complainant but not the other. It
should be made clear that in any one complaint there can be only one
complainant and only one respondent/defendant. [original emphasis]

Caxton Legal Centre Inc considered the application process would be
more efficient if one complainant could apply specifically for an order either
jointly with a spouse or individually on behalf of a whole family, particularly
where the dispute concerns neighbours. This submission considered that with
such an approach ‘the process arguably should be more efficient both from the
point of view of the applicant and the court’. 563

6.140

557
558

559
560
561
562
563

Domestic and Family Violence Protection Act 1989 (Qld) s 12F(1), (2).
Domestic and Family Violence Protection Act 1989 (Qld) s 21. The Act also provides that more than one
respondent can be named in an application for a domestic violence order: Domestic and Family Violence
Protection Act 1989 (Qld) s 12F(3), (4). These issues are discussed at para 4.10 of this Report.
Submissions 12B, 19.
Submission 12B.
Ibid.
Ibid.
Submission 19.
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The Commission’s view
It is possible that disputes involving ‘personal violence’ under the
proposed Personal Protection Bill 2007 may involve many people. This
situation might arise, for example, in a dispute between neighbouring families.
6.141

In the view of the Commission, the Personal Protection Bill 2007 should
specify that an application for a personal protection order may be made by one
or more applicants and for one or more aggrieved persons. This would make
the application process simpler in cases where there is more than one
aggrieved party. The conferral of party status also entitles each aggrieved
person to participate in further proceedings.
6.142

6.143
The Commission notes that where an application is made in relation to
more than one aggrieved person, the court may make one or more orders
naming one, some or all of the aggrieved persons, as it considers appropriate in
its discretion.

Elsewhere in this Report, the Commission has also recommended that
the Personal Protection Bill 2007 should not prevent an application for a
protection order from being made in relation to more than one respondent. 564

6.144

RECOMMENDATIONS
6.145

The Commission makes the following recommendations:

Applications by an aggrieved person
6-1

The Personal Protection Bill 2007 should provide that an aggrieved
person may apply for a personal protection order under the Bill.
The Bill should provide that a person is an aggrieved person for a
personal protection order if personal violence, constituting the
ground on which the order is to be made, has been committed
against the person. 565
See Personal Protection Bill 2007 cll 8(1)(a), 14(1)(a)(i).

564
565

See para 20.4 of this Report.
See para 6.21 of this Report.
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In addition to allowing an aggrieved person to make an application,
the Personal Protection Bill 2007 should also make provision for a
third party to apply on behalf of an aggrieved person. The Bill
should further provide that if an application for a personal
protection order is made by a person who is not an aggrieved
person for the order, the application must be made for the
aggrieved person. 566
See Personal Protection Bill 2007 cl 14(1)(a)(ii)–(iv), (b), (c), (2).

Applications on behalf of aggrieved persons who may require or desire
assistance
6-3

The Personal Protection Bill 2007 should include a provision
allowing an ‘authorised person’ for an aggrieved person to make an
application for a personal protection order on the aggrieved
person’s behalf. The Bill should include the following definition of
‘authorised person’: 567
‘authorised person’, for an aggrieved person, means:
(a)

an adult authorised in writing by the aggrieved person to
appear for the aggrieved person; or

(b)

an adult whom a court is satisfied is authorised by the
aggrieved person to appear for the aggrieved person even
though the authority is not written.

See Personal Protection Bill 2007 cll 3, 14(1)(a)(ii), sch (dictionary).

Applications on behalf of adults without legal capacity to apply
6-4

566
567
568

The Personal Protection Bill 2007 should include a provision to the
effect that a person who is acting under another Act for an adult
with impaired decision-making capacity may make an application
for a personal protection order on the adult’s behalf. The Bill
should provide that a person is ‘acting under another Act’ for an
aggrieved person if the person is: 568

See para 6.23 of this Report.
See para 6.65 of this Report.
See para 6.71 of this Report.
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(a)

a guardian, for a personal matter, or an administrator, for a
financial matter, for the aggrieved person under the
Guardianship and Administration Act 2000 (Qld) and is acting
within the person’s powers under that Act; or

(b)

the Adult Guardian, and the Adult Guardian considers the
aggrieved person has impaired capacity for making an
application for a personal protection order; or

(c)

the aggrieved person’s attorney and is acting within the
attorney’s powers under an enduring power of attorney under
the Powers of Attorney Act 1998 (Qld).

See Personal Protection Bill 2007 cll 14(1)(a)(iii), 25.

Applications on behalf of children
6-5

The Personal Protection Bill 2007 should provide that a ‘parent’ may
apply for a personal protection order on behalf of a child who is an
aggrieved person for the order. The Bill should include a definition
of ‘parent’ modelled on the definition in section 10 of the Education
(General Provisions) Act 2006 (Qld). 569
See Personal Protection Bill 2007 cll 14(1)(b)(i), 26.

Applications by, or on behalf of, young persons
6-6

The Personal Protection Bill 2007 should provide that the court may
give leave to apply for a personal protection order to a child who is
an aggrieved person for the order, or to an authorised person for
the child. The court may give leave to apply to the child, or an
authorised person for the child, only if the court is satisfied the
child has the capacity to understand the nature and consequences
of a personal protection order. 570
See Personal Protection Bill 2007 cll 14(1)(b)(ii), 15(3), (4).

Applications by police
6-7

569
570
571

The Personal Protection Bill 2007 should provide that a police
officer may apply for a personal protection order for an aggrieved
person. 571

See para 6.77 of this Report.
See para 6.107 of this Report.
See para 6.125 of this Report.
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See Personal Protection Bill 2007 cl 14(1)(c).

6-8

The Personal Protection Bill 2007 should provide that a police
officer must apply for a personal protection order against a person
if the police officer reasonably believes that: 572
(a)

(b)

there is an unacceptable risk that the person will:
(i)

endanger the safety of an aggrieved person for the
order, or a relative or associate of the aggrieved
person; or

(ii)

cause substantial damage to property of an aggrieved
person for the order, or a relative or associate of the
aggrieved person; and

no other is person willing and able to apply for the order.

See Personal Protection Bill 2007 cl 24.

Applications by some other person with the leave of the court
6-9

The Personal Protection Bill 2007 should include a ‘catch-all’
provision to the effect that any person, other than those specified,
may apply to the court for leave to make an application for a
personal protection order for an aggrieved person. 573
See Personal Protection Bill 2007 cll 14(1)(a)(iv), 15(1), (2).

Joint applications
6-10

The Personal Protection Bill 2007 should provide that an application
for a personal protection order may be made by one or more
applicants and for one or more aggrieved persons. 574
See Personal Protection Bill 2007 cl 14(4).

572
573
574

See para 6.126 of this Report.
See para 6.134 of this Report.
See para 6.142 of this Report.
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INTRODUCTION
The terms of reference require the Commission to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘effective mechanism
for protection of the community from breaches of the peace’. 575 A relevant
issue in considering this matter is the nature of the conditions that the court is
able to include when it makes an order.
7.1

The effectiveness of a protection order will depend, in part, on the
extent to which it is possible to prevent the respondent to the order from
engaging in particular conduct towards a person protected by the order. This is
sought to be achieved by the inclusion in an order of conditions prohibiting the
respondent from engaging in prohibited or other conduct towards a person
protected by the order or in relation to that person’s property.
7.2

7.3
In this chapter, the Commission considers the imposition on a personal
protection order of a standard condition prohibiting personal violence and
specific conditions which may be imposed at the court’s discretion. In relation
to specific conditions, it considers when the court may impose a specific
condition and what factors the court must take into account when doing so,
examples of specific conditions that can be imposed, conditions restricting
access to premises, conditions sought by the applicant or agreed by the parties
and conditions relating to weapons.

THE GENERALITY OF THE CURRENT ORDER
The Peace and Good Behaviour Act 1982 (Qld)
7.4
The Peace and Good Behaviour Act 1982 (Qld) does not specify any
particular limitations or restrictions that a court may include in a peace and good
behaviour order.

The Act merely provides that the court may order ‘that the defendant
shall keep the peace and be of good behaviour for such time, specified in the
order, as the Court thinks fit,’ 576 and that the order may contain ‘such other
stipulations or conditions’ as the court considers appropriate. 577
7.5

7.6
The generality of the existing provision for making an order under the
Peace and Good Behaviour Act 1982 (Qld) allows the court flexibility in making
an order. However, the absence of a list of possible specified conditions that
may be imposed when an order is made under the Act raises other issues.

575
576
577

The terms of reference are set out in Appendix 1 to this Report.
Peace and Good Behaviour Act 1982 (Qld) s 6(3)(b).
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
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The more generally an order is expressed, the more difficult it will be
for the person protected by the order to demonstrate that a respondent is in
breach of the order and to have the order enforced. It will also be more difficult
for a respondent to understand with any degree of certainty whether particular
conduct is prohibited and whether, by engaging in that conduct, he or she might
be at risk of breaching the order.

7.7

The lack of guidance to the court in imposing conditions may also lead
to different approaches to the making of orders.

7.8

The Domestic and Family Violence Protection Act 1989 (Qld)
7.9
In marked contrast to the Peace and Good Behaviour Act 1982 (Qld),
the Domestic and Family Violence Protection Act 1989 (Qld) gives more
detailed guidance to the court in fashioning the terms of an order. The Act
provides for the inclusion of both standard and discretionary conditions in a
domestic violence order. 578

The position in other jurisdictions
The civil restraining order legislation in most other Australian
jurisdictions also enables the court to include specific restrictions and conditions
in an order. 579 The ACT and New South Wales legislation provides for the
inclusion of both standard and discretionary conditions in an order while the
legislation in the other jurisdictions enables the court to impose discretionary
conditions. 580
7.10

Submissions
7.11
In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should be amended to

578
579

Domestic and Family Violence Protection Act 1989 (Qld) ss 22, 25, 26.
Domestic Violence and Protection Orders Act 2001 (ACT) s 42; Crimes Act 1900 (NSW) ss 562ZD–562ZF;
Justices Act (NT) s 89, as amended by the Domestic and Family Violence Act (NT); Summary Procedure Act
1921 (SA) s 99(3)–(4); Justices Act 1959 (Tas) s 106B(4B), (5A), (7); Crimes (Family Violence) Act 1987 (Vic)
ss 4(2), 5; Restraining Orders Act 1997 (WA) ss 13, 14, 36.
The Crimes (Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007
and will commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW).
Sections 562ZD–562ZF of the Crimes Act 1900 (NSW) are substantially replicated in ss 35–37 of the Crimes
(Domestic and Personal Violence) Act 2007 (NSW). Section 89 of the Justices Act (NT) is a new provision.
The Domestic and Family Violence Act (NT) repeals pt IV div 7 of the Justices Act (NT) introducing a new
pt IVA. The Domestic and Family Violence Act (NT) was assented to on 12 December 2007 and will
commence on a date to be proclaimed. In Victoria, an intervention order may be made under the Crimes
(Family Violence) Act 1987 (Vic) in relation to stalking behaviour even if there is no family relationship
between the complainant and the person sought to be restrained: Crimes Act 1958 (Vic) s 21A(5).

580

See para 7.22–7.24 of this Report.
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provide for specific conditions to be included in a peace and good behaviour
order. 581
The Commission received a number of submissions in relation to this
issue.
Each of these submissions expressed support for such an
amendment. 583
7.12

582

7.13
A number of submissions considered that there are various advantages
in making provision in the Act for the inclusion of possible specific conditions in
an order. By describing the specific behaviour prohibited under an order, it
would help the parties to understand what types of behaviour are captured by
the order. 584 In addition, the inclusion of specific conditions would make it
easier to prove a breach of the order. 585

Both the Women’s Legal Service and Caxton Legal Centre Inc
suggested it would be useful to include information about conditions that can be
imposed on an order in the application form or other documentation provided
when an application is filed. 586 For example, the Caxton Legal Centre Inc
observed: 587

7.14

Many self-represented litigants will not be equipped to draft their own orders
and it may be helpful to both applicants and the court if applicants are
specifically advised about the types of orders which are available.

The Commission’s view
The Commission generally considers that the imposition on a personal
protection order of standard and discretionary conditions prohibiting the
respondent from engaging in certain activities would increase the effectiveness
of the order.
7.15

The Commission also considers that the inclusion of a list of conditions
in the Personal Protection Bill 2007 for the court to consider would result in
greater certainty for both the applicant and respondent, and in greater
consistency in the determination of applications. Clarity in the conditions of an
order may also assist police in the conduct of their duties in relation to matters
under the proposed Personal Protection Bill 2007.
7.16

581
582
583
584
585
586
587

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 91 (Question 8-1).
Submissions 5, 6, 6A, 8, 12A, 14, 15, 19, 20, 26, 27.
Ibid.
Submissions 6, 12A, 14, 20, 27.
Submissions 12A, 14, 19.
Submissions 8, 19.
Submission 19.
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The imposition of specific conditions on personal protection orders is
considered in the following sections of this chapter.

7.17

The Commission is also of the view that the application form for a
personal protection order should specify the types of specific conditions that
may be imposed on a respondent. This would inform applicants, particularly
unrepresented applicants, about the types of conditions that can be made in an
order.
7.18

A STANDARD CONDITION
The Peace and Good Behaviour Act 1982 (Qld)
As noted earlier in this chapter, the Peace and Good Behaviour Act
1982 (Qld) empowers the Court to make an order in general terms that ‘the
defendant shall keep the peace and be of good behaviour for such time,
specified in the order, as the Court thinks fit’. 588
7.19

The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that, if a court makes a domestic violence order, the court must impose a
condition that the respondent:

7.20

•

be of good behaviour towards the aggrieved and not commit domestic
violence; and

•

be of good behaviour towards a named person in the order and not
commit an act of associated domestic violence against the person. 589

If a court does not include these standard conditions in the order, the
order is taken to include the conditions. 590

7.21

The position in other jurisdictions
7.22
In the ACT, the legislation specifies that a personal protection order
restrains the respondent from engaging in conduct that constitutes personal
violence toward the aggrieved person. 591

588
589

590
591

See para 7.5 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) ss 17, 22. An act of ‘associated domestic violence’
is an act, or threatened act, of wilful injury, wilful damage to the property of a relative or associate of the
aggrieved or intimidation or harassment: Domestic and Family Violence Protection Act 1989 (Qld) ss 3, sch
(definition of ‘associated domestic violence’), 21(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 25(1).
Domestic Violence and Protection Orders Act 2001 (ACT) s 20(3).
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In New South Wales, the civil restraining order legislation provides that
an apprehended violence order is taken to specify that the defendant is
prohibited from engaging in particular conduct, including conduct that
intimidates the protected person or a person with whom he or she has a
domestic relationship, and from stalking the protected person. 592

7.23

In the other Australian jurisdictions, however, no standard condition is
provided for. Rather, the court is given a broad power to impose such restraints
on the respondent as it considers necessary or desirable to prevent the
occurrence of particular behaviour. 593

7.24

Submissions
In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should make provision
for the automatic imposition of a standard condition on a peace and good
behaviour order. 594
7.25

The Commission received a number of submissions in relation to this
issue. The majority of these submissions supported the imposition of a
standard condition to the effect that a person against whom an order is made
must keep the peace and be of good behaviour (or some other wording to
prohibit the requisite behaviour). 595

7.26

One Queensland magistrate also commented that the terminology used
in the current form of a peace and good behaviour order requiring the person
against whom the order is made to ‘keep the peace and be of good behaviour’
is ‘vague’ and considered by many to be ‘archaic’. 596

7.27

Those submissions that favoured the imposition of a standard condition
on a peace and good behaviour order generally did not consider it should be
within the court’s discretion to order that a standard condition does not apply. 597
However, Legal Aid Queensland considered that, in the absence of ‘special
7.28

592

593

594
595
596
597

Crimes Act 1900 (NSW) s 562ZE. This provision is replicated in s 36 of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW). For the application of the legislation in New South Wales, see note 579 of this
Report.
Justices Act (NT) s 89, as amended by the Domestic and Family Violence Act (NT); Summary Procedure Act
1921 (SA) s 99(3); Justices Act 1959 (Tas) s 106B(1); Crimes (Family Violence) Act 1987 (Vic) s 4(2);
Restraining Orders Act 1997 (WA) ss 13(1), 36(1). As to the application of the legislation in the Northern
Territory and Victoria, see note 579 of this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 91 (Question 8-3).
Submissions 5, 8, 12B, 13, 14, 15.
Submission 12B.
Submissions 5, 8, 14, 15.
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circumstances’, standard conditions generally should be included in an order,
but did not elaborate on what might constitute such circumstances. 598
The Commission’s view
The Commission considers that the Personal Protection Bill 2007
should provide that it is a condition of a personal protection order that a
respondent for the order must not commit ‘personal violence’ 599 against a
person protected by the order. This is generally similar to the standard
condition provided for in the domestic violence legislation.
7.29

The imposition of a standard condition on a personal protection order
would have several advantages. It would prohibit a respondent from engaging
in behaviour that constitutes grounds for a personal protection order, including
behaviour of a different type to the behaviour on which the order was sought, in
relation to the particular aggrieved person and any named person for the order.
A standard condition would also be expressed in contemporary language in
contrast to the archaic and vague language presently used in the Peace and
Good Behaviour Act 1982 (Qld). It would also encourage consistency of orders
generally and with orders made under the Domestic and Family Violence
Protection Act 1989 (Qld).

7.30

DISCRETIONARY CONDITIONS
Conditions required to be necessary and appropriate
The Peace and Good Behaviour Act 1982 (Qld)
7.31
In addition to the stipulation that the court may order ‘that the defendant
shall keep the peace and be of good behaviour’, 600 the Peace and Good
Behaviour Act 1982 (Qld) empowers the court to make ‘such other stipulations
or conditions’ in the order as the court considers appropriate. 601
The Domestic and Family Violence Protection Act 1989 (Qld)

When a court makes or varies a domestic violence order, it may also
7.32
impose conditions on the respondent that the court considers:
•

598
599
600
601

necessary in the circumstances; and

Submission 13.
See Chapter 5 of this Report for what constitutes ‘personal violence’ being the grounds for making a personal
protection order.
Peace and Good Behaviour Act 1982 (Qld) s 6(3)(b).
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
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desirable in the interests of the aggrieved, any named person in the
order and the respondent. 602

The position in other jurisdictions
7.33
In the ACT, New South Wales, the Northern Territory, South Australia,
Tasmania and Victoria, the court has the general power to impose the
conditions or prohibitions it considers necessary or desirable in the
circumstances. 603

For example, in Tasmania, the court may impose such restraints upon
the person against whom the order is made as are necessary or desirable to
prevent the person acting in a manner that constitutes grounds for an order. 604
7.34

7.35
In Western Australia, the court may impose such restraints in any order
as it considers appropriate to prevent the respondent engaging in particular
behaviour. 605
The Commission’s view

The Commission considers that the court should have discretion to
impose the conditions on a personal protection order the court considers
necessary and appropriate in the circumstances. This should apply when the
court makes or varies a personal protection order. A provision to this effect
should be included in the Personal Protection Bill 2007.
7.36

Specific conditions
The Peace and Good Behaviour Act 1982 (Qld)

The Peace and Good Behaviour Act 1982 (Qld) gives the court a broad
7.37
discretion to make other stipulations and conditions in addition to the standard
orders. 606

602
603

604
605
606

Domestic and Family Violence Protection Act 1989 (Qld) s 25(2).
Domestic Violence and Protection Orders Act 2001 (ACT) s 42(1); Crimes Act 1900 (NSW) s 562ZD(1);
Justices Act (NT) s 89, as amended by the Domestic and Family Violence Act (NT); Summary Procedure Act
1921 (SA) s 99(3); Justices Act 1959 (Tas) s 106B(1); Crimes (Family Violence) Act 1987 (Vic) s 4(2).
Section 562ZD(1) of the Crimes Act 1900 (NSW) is replicated in s 35(1) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). Section 89 of the Justices Act (NT) is a new provision. As to the
application of the legislation in New South Wales, the Northern Territory and Victoria, see note 579 of this
Report.
Justices Act 1959 (Tas) s 106B(1).
Restraining Orders Act 1997 (WA) ss 13(1), 36(1).
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
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The Domestic and Family Violence Protection Act 1989 (Qld)
7.38
As mentioned earlier in this chapter, the Domestic and Family Violence
Protection Act 1989 (Qld) provides that a domestic violence order requires that
the respondent must be of good behaviour and must not commit acts of
domestic violence or associated domestic violence. 607

The respondent must also comply with any other conditions stated in
the order. 608

7.39

Examples of the specific conditions the court may impose on a
respondent to a domestic violence order include conditions: 609
7.40
•

prohibiting stated behaviour of the respondent against the persons
protected by the order;

•

prohibiting the respondent from remaining at premises, entering or
attempting to enter premises, or approaching within a stated distance of
premises even though the respondent has a legal or equitable interest in
the premises; 610

•

prohibiting the respondent from approaching, or attempting to approach,
a person protected by the order, including stating in the order a distance
within which an approach is prohibited;

•

prohibiting contact, or attempted contact, with a person protected by the
order; and

•

prohibiting the location, or attempted location, of a person protected by
the order if that person’s whereabouts are not known to the respondent.

A condition that prohibits a respondent from asking someone else to
contact or to locate a person protected by the order does not prohibit the
respondent from asking: 611
7.41

•

someone else who is a lawyer to contact the person; or

•

someone else, including a lawyer, to locate the person for a purpose
authorised by an Act.

607
608
609
610
611

See para 7.20–7.21 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) ss 17(b), 25(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 25(3)(a)–(e).
This is referred to as an ‘ouster’ condition. See para 7.73–7.74 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 25(7).
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The meaning of ‘premises’ is defined in section 6 of the Domestic and
Family Violence Protection Act 1989 (Qld) to include an area of land, a building
or structure (including a dwelling house), a vehicle, a vessel, an aircraft or a
caravan as follows:

7.42

Premises includes any, or part of any, of the following (whether a public place
or private property)––
(a)

an area of land (including a road within the meaning of the Transport
Operations (Road Use Management) Act 1995);

(b)

a building or structure (whether movable or immovable), including a
dwelling house;

(c)

a vehicle, vessel or aircraft;

(d)

a caravan or trailer.

The meaning of ‘property’ is defined in section 7 of the Domestic and
Family Violence Protection Act 1989 (Qld) as follows:

7.43

Property, of a person, means property that—
(a)

the person owns; or

(b)

the person does not own, but—
(i)

is used and enjoyed by the person; or

(ii)

is available for the person’s use or enjoyment; or

(iii)

is in the person’s care or custody; or

(iv)

is at the premises at which the person is residing.

The position in other jurisdictions

Most other jurisdictions that have civil restraining order legislation
confer on the court a broad discretion to determine what conditions should be
imposed in any particular case.
Different jurisdictions include different
examples of specific conditions in their legislation.
7.44

While many of the specific conditions are similar in effect to those
contained in the Queensland domestic violence legislation, there are also some
additional conditions. Examples of conditions and restrictions that are included
in the civil restraining order legislation in these jurisdictions are the power to:
7.45
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•

prohibit the respondent from damaging the aggrieved person’s
property 612 or property in the possession of the person seeking to be
protected; 613

•

prohibit the respondent from taking possession of, or require the return
of, particular property of the aggrieved person; 614

•

prohibit the respondent from causing another person to engage in any
conduct restrained by the order; 615 and

•

state the conditions on which the respondent may: 616


be on particular premises;



be in a particular place; or



approach or contact a particular person.

Submissions
7.46
In its Discussion Paper, the Commission sought submissions on the
types of conditions that should be provided in the Peace and Good Behaviour
Act 1982 (Qld) for imposition on an order. 617
7.47
All of the submissions that addressed this issue considered that similar
conditions to those provided under the Domestic and Family Violence
Protection Act 1989 (Qld) should be included in the Peace and Good Behaviour
Act 1982 (Qld). 618
7.48
The Chief Magistrate of Queensland considered the Peace and Good
Behaviour Act 1982 (Qld) should include specific conditions that can be made in
an order so that the court can make orders ‘prohibiting the defendant from
approaching or having contact with the complainant etc rather than the vague
terms of the current order’. 619

612
613
614
615

616
617
618
619

Domestic Violence and Protection Orders Act 2001 (ACT) s 42(2)(g); Crimes (Family Violence) Act 1987 (Vic)
s 5(1)(e).
Restraining Orders Act 1997 (WA) s 36(1)(b).
Domestic Violence and Protection Orders Act 2001 (ACT) s 42(2)(a), (3).
Domestic Violence and Protection Orders Act 2001 (ACT) s 42(2)(i); Crimes (Family Violence) Act 1987 (Vic)
s 5(1)(f); Restraining Orders Act 1997 (WA) ss 13(2)(f), 36(2)(g). For the application of the Crimes (Family
Violence) Act 1987 (Vic), see note 579 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 42(2)(j).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 91 (Question 8-2).
Submissions 5, 6, 8, 14, 15, 19, 26.
Submission 12C.
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The Commission’s view
The general approach to the inclusion of examples of specific conditions
7.49
The Commission considers the Personal Protection Bill 2007 should
include a list of examples of specific conditions that the court may impose on a
personal protection order. This would assist the court in fashioning an order to
accommodate the circumstances of the parties and would also provide greater
consistency and clarity in the making of orders. Identifying particular types of
behaviour that are prohibited may also increase the effectiveness of a personal
protection order. It might also help to prevent the occurrence of accidental or
technical breaches.

This section of the chapter considers examples of specific conditions
for personal protection orders. Chapter 8 deals with examples of specific
conditions that may be imposed in workplace protection orders.

7.50

Specific conditions based on the scheme under the Domestic and Family Violence
Protection Act 1989 (Qld)

In the Commission’s view, the list of specific conditions the court may
impose in a personal protection order should include conditions generally
similar to some of those set out in the Domestic and Family Violence Protection
Act 1989 (Qld).
7.51

The Commission considers the list of specific conditions set out in the
Personal Protection Bill 2007 should include conditions that are generally
similar to those included in section 25(3)(a)–(e) of the Domestic and Family
Violence Protection Act 1989 (Qld), described in paragraph 7.40 of this chapter.

7.52

These conditions restrain the respondent from committing personal
violence by restricting particular conduct of the respondent. The Commission
considers it would generally be appropriate to include similar examples in the
proposed Personal Protection Bill 2007, particularly given the Commission’s
recommendations that the grounds for a personal protection order should be
generally similar to the grounds for a domestic violence order. 620

7.53

In particular, the Commission considers the inclusion of a condition
prohibiting stated behaviour of the respondent against the person/s protected by
the order is likely to assist the respondent to abide by the terms of the order. It
would also supplement the standard condition of each order that the respondent
must not commit personal violence against a person protected by the order. 621
7.54

620
621

See para 5.41, 5.66, 5.81, 5.110, 5.113 of this Report.
See para 7.29 of this Report.
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Further, as a means of assisting the parties to a personal protection
order to identify the kinds of behaviour covered by the order, the Commission
considers it would be useful for a description of the kinds of conduct which
would constitute personal violence to be included in the body of the order.
7.55

The Commission also considers the inclusion of conditions prohibiting
the respondent from approaching, contacting, locating, or attempting to
approach, contact or locate, a person protected by the order would minimise the
possibility of physical interaction or contact between the respondent and a
person protected by the order.
7.56

The Commission acknowledges that domestic violence disputes and
other types of personal disputes occur in different contexts. For this reason, the
Commission has proposed to include in the Bill a variation of the ouster
condition, restraining access to premises, contained in section 25(3)(b) of the
Domestic and Family Violence Protection Act 1989 (Qld). 622 The proposed
provision is discussed at paragraphs 7.73 to 7.85 of this chapter.
7.57

In addition, the Commission considers the Personal Protection Bill
2007 should include, as an example of a condition that may be imposed in a
personal protection order, a condition to prohibit the respondent from causing
someone else to engage in conduct prohibited under the order, including asking
someone else to contact or locate a person protected by the order. This is
similar to the provision in section 25(3)(d)–(e) of the Domestic and Family
Violence Protection Act 1989 (Qld). This would circumvent the possibility that
the respondent could avoid prosecution for breach even though he or she
caused someone else to commit further unwanted behaviour against a person
protected by an order.
7.58

The Commission also considers that the Personal Protection Bill 2007
should include a provision similar in effect to section 25(7) of the Domestic and
Family Violence Protection Act 1989 (Qld), as described in paragraph 7.41 of
this chapter. The Commission is of the view that even when the court has
imposed a condition in an order that prohibits a respondent from asking
someone else to contact or to locate a person protected by the order, the
respondent should be able to ask a lawyer to contact an aggrieved or a named
person, or someone else (including a lawyer) to locate an aggrieved or named
person for a purpose authorised by an Act. 623
7.59

This would enable a respondent to use an appropriate intermediary to
locate a person protected by the order. For example, the respondent’s lawyer
might locate an aggrieved person protected by an order for the purpose of
satisfying procedural requirements related to legal proceedings between the
respondent and the aggrieved person.
7.60

622
623

See para 7.40 of this Report.
See Domestic and Family Violence Protection Act 1989 (Qld) s 25(7).
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The Commission therefore recommends the inclusion of a provision in
the Personal Protection Bill 2007 to the effect that a condition in a personal
protection order that prohibits a respondent from asking someone else to
contact or locate a person protected by the order does not prohibit the
respondent from asking a lawyer acting for the respondent to contact a person
protected by the order, or from asking someone else to locate a person
protected by the order for a purpose authorised by an Act.

7.61

Other examples of specific conditions

The Commission also considers that, in addition to the examples of
specific conditions based on the Domestic and Family Violence Protection Act
1989 (Qld) noted above, the Personal Protection Bill 2007 should include further
examples of specific conditions that may be imposed in a personal protection
order.

7.62

The Commission considers that the proposed Bill should include as an
example of a specific condition, a condition to prohibit stated behaviour of the
respondent against the property of a person protected by the order.
7.63

The Commission notes that section 7 of the Domestic and Family
Violence Protection Act 1989 (Qld) broadly defines ‘property’ to mean property
of a person that the person owns or does not own, but is used and enjoyed by
the person, or is available for the person’s use or enjoyment, or is in the
person’s care or custody, or is at the premises at which the person is
residing. 624
7.64

In the Commission’s view, the Personal Protection Bill 2007 should
include a definition of ‘property’ similar in effect to the definition contained in
section 7 of the Domestic and Family Violence Protection Act 1989 (Qld). This
would clarify the meaning of property in the context of the operation of an order.
7.65

The Commission also considers that the Personal Protection Bill 2007
should include as an example of a specific condition, a condition stating the
conditions on which the respondent may be on particular premises or at a
particular place, or may approach or contact a person protected by the order.
This approach is taken in the ACT legislation. 625

7.66

The availability of such an example may assist the court when crafting
conditions that are ‘necessary and appropriate’ in the circumstances. It might
also help the parties to an order to crystallise any issues about the practical
operation of the order.

7.67

624
625

See para 7.43 of this Report.
See para 7.45 of this Report.
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The Commission is of the view that the Personal Protection Bill 2007
should also provide for conditions related to the return or recovery of, or access
to, property. In some circumstances, one party to an order may possess
property belonging to another of the parties. This might occur, for example,
where the respondent moves out of accommodation shared with the person
protected by the order and leaves behind his or her property or takes the other
person’s property. The Commission therefore considers that a provision should
be included in the proposed Bill specifying that, despite another condition in the
order, the court may impose a condition to allow the respondent to enter
particular premises to recover his or her property or to return property of a
person protected by the order.
7.68

The Commission also considers that a provision should be included in
the Bill to the effect that, if the court imposes a condition in a personal
protection order prohibiting a respondent from entering particular premises, the
court must consider including in the order another condition to allow the
respondent to go on to the stated premises to recover or return property.
7.69

Finally, the Commission considers that, if a court decides to impose a
condition on a personal protection order allowing a respondent to recover or
return property, the court may also impose the conditions it considers
appropriate to control the way the respondent recovers or returns property.
Such conditions may include, for example, a requirement for police or other
supervision or specifying the time for the recovery or return of property. 626
7.70

The Commission also notes that the provisions allowing the court to
impose conditions about the recovery or return of property are not intended to
require or empower the court to determine title to property.
7.71

Restricting access to premises
The Peace and Good Behaviour Act 1982 (Qld)
7.72
The Peace and Good Behaviour Act 1982 (Qld) makes no specific
reference to a condition restricting a respondent’s access to premises. 627
The Domestic and Family Violence Protection Act 1989 (Qld)

As noted above in paragraph 7.40, when making a domestic violence
7.73
order, the court may impose a condition prohibiting the respondent from
remaining at, entering or attempting to enter, or approaching within a stated
distance of premises, even though the respondent has a legal or equitable
interest in the premises. 628 The premises that may be stated in such an order
626
627
628

See also para 7.85 of this Report.
The court is given power to make ‘stipulations or conditions’ as it thinks fit: Peace and Good Behaviour Act
1982 (Qld) s 6(4).
Domestic and Family Violence Protection Act 1989 (Qld) s 25(3)(b).
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include premises where the aggrieved and the respondent live together, or
previously lived together, and premises where the aggrieved or a named person
resides, works or frequents. 629
7.74
This type of condition is known under the Domestic and Family
Violence Protection Act 1989 (Qld) as an ‘ouster condition’. 630
7.75
When imposing an ouster condition, the court must consider including
in the order another condition to enable the respondent to remain at or return to
the premises under controlled conditions to collect his or her property.631

Australian research indicates that people who experience family
violence must often leave their homes in order to escape the violence. 632 An
ouster condition allows the person protected by an order to remain in his or her
own home even though the respondent has a legal or equitable interest (as an
owner or a tenant) in the premises. 633

7.76

In addition, the Residential Tenancies Act 1994 (Qld) has provisions to
assist co-tenants, spouses of tenants, and persons not named on a residential
tenancy lease in violent situations. However, that Act generally does not apply
to certain tenancy agreements, including where the tenant is a boarder or a
lodger or is supplied with temporary refuge accommodation. 634
7.77

People who suffer domestic violence, injury or damage to the premises
while living in rental accommodation can take action under the Residential
Tenancies Act 1994 (Qld) to remove the violent person from the premises
regardless of the person’s status on the tenancy agreement. 635 This can be
done by making an application under that Act to obtain an order from the Small
7.78

629
630

631
632
633

634

635

Domestic and Family Violence Protection Act 1989 (Qld) s 25A(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 3, sch (definition of ‘ouster condition’). Ouster
orders are also known as ‘exclusion orders’ or ‘sole use and occupation orders’: See Butterworths
Encyclopaedic Australian Legal Dictionary (definition of ‘exclusion order’) at 29 January 2008.
Domestic and Family Violence Protection Act 1989 (Qld) s 25A(3), (4).
D Chung et al, Home Safe Home: The Link between Domestic and Family Violence and Women’s
Homelessness (November 2000) 46–7.
Victorian Law Reform Commission, Review of Family Violence Laws, Report (2006) 317–20. A survey in
2000 of Queensland magistrates’ attitudes to domestic violence indicated that magistrates are reluctant to
issue ouster orders except in cases of severe physical violence: R Field and B Carpenter, ‘Issues Relating to
Queensland Magistrates Understandings of Domestic Violence’ (Paper presented at The Domestic Violence
Court Assistance Network Conference, 17–19 June 2003).
The Residential Tenancies Act 1994 (Qld) also generally does not apply to an agreement if the tenant is
subject to an agreement under the Manufactured Homes (Residential Parks) Act 2003 (Qld) or certain other
tenancy agreements: Residential Tenancies Act 1994 (Qld) ss 10(3), 20A–27. Section 16(1) of the Act
provides that the Act does not apply to a lease if the State is a lessor and the lease is granted under the
authority of an authorising law (including the Housing Act 2003 (Qld)). However, by virtue of s 16(2), the Act
applies to a residential tenancy agreement under which the tenant under the headlease lets the premises to a
person whose right of occupancy arises under an affordable housing scheme.
Residential Tenancies Act 1994 (Qld) ss 150, 150A, 169, 183, 184, 188, 189.
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Claims Tribunal 636 to replace a tenant on the tenancy agreement or to terminate
the agreement. 637 Where an urgent application is made by a co-tenant or
occupant for the termination of the tenancy agreement on the basis that a
tenant named on the agreement has caused, or is likely to cause, serious
damage to the premises or injury to the co-tenant, or another person on the
premises, the applicant can also apply to the Tribunal for an interim restraining
order against the tenant. 638
The Magistrates Court, in an application for a domestic violence order,
can also make an order about the tenancy if the parties are entitled to apply for
such an order under the Residential Tenancies Act 1994 (Qld). 639 Further,
section 62A of the Domestic and Family Violence Protection Act 1989 (Qld)
provides, among other things, that the procedures applicable to a tenancy
application, made on an application for a protection order or an application
made in relation to an existing protection order, are the procedures under the
Small Claims Tribunals Act 1973 (Qld).
7.79

The availability of an ouster condition in an order made under the
Domestic and Family Violence Protection Act 1989 (Qld) or an order about a
tenancy made under the Residential Tenancies Act 1994 (Qld) is limited to
situations which fall within the scope of those Acts.

7.80

The position in other jurisdictions

The civil restraining order legislation in New South Wales, South
Australia, Tasmania and Western Australia provides that the court can
specifically restrain the respondent from accessing premises whether or not the
person has a legal or equitable interest in the premises. 640
7.81

The Commission’s view

The Commission considers that the Personal Protection Bill 2007
should provide, as an example of one of the specific conditions that may be
imposed in a personal protection order made under the Bill, that the court can
specifically restrain the respondent from remaining at, entering or attempting to
enter, or approaching within a stated distance of particular premises, even if the
person has a legal or equitable interest in the premises.
7.82

636

637
638
639
640

The Small Claims Tribunals Act 1973 (Qld) empowers the Small Claims Tribunal to make an order about a
tenancy application made under the Residential Tenancies Act 1994 (Qld): Small Claims Tribunals Act 1973
(Qld) s 16(1)(d).
See note 634 of this Report.
Residential Tenancies Act 1994 (Qld) s 190.
Domestic and Family Violence Protection Act 1989 (Qld) s 38(4), (5).
Crimes Act 1900 (NSW) s 562ZD(2)(b); Summary Procedure Act 1921 (SA) s 99(4); Justices Act 1959 (Tas)
s 106B(4B)(a); Restraining Orders Act 1997 (WA) ss 13(4), 36(5). Section 562ZD(2)(b) of the Crimes Act
1900 (NSW) is replicated in s 35(2)(b) of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). As
to the application of the legislation in New South Wales, see note 579 of this Report.
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Personal disputes may arise in a broad range of situations and
contexts, including between people residing at shared premises in respect of
which neither of them, or only one of them, has a legal or equitable interest. For
this reason, the Commission considers the specific condition should be
expressed to apply ‘even if the person has a legal or equitable interest in the
premises’.
7.83

For the sake of clarity in the application of this provision, the
Commission considers that the Personal Protection Bill 2007 should include a
definition of ‘premises’ similar in effect to section 6 of the Domestic and Family
Violence Protection Act 1989 (Qld). 641
7.84

7.85
As mentioned in paragraph 7.69, the Commission considers that a
provision should be included in the Personal Protection Bill 2007 to the effect
that, when imposing a restraint on the access of a respondent to specified
premises, the court must consider including in the order another condition to
enable the respondent to return to the premises to recover his or her property or
to return property. The Bill should also provide that, when such a condition is
imposed, the court may also impose the conditions it considers appropriate to
control the way the respondent recovers or returns property. This might
include, for example, requiring police or other supervision.
7.86
The Commission has recommended elsewhere in this Report that the
Personal Protection Bill 2007 should provide that a court, on an application for a
personal protection order, or an application made in relation to an existing
personal protection order, has jurisdiction to deal with a tenancy application
made under the Residential Tenancies Act 1994 (Qld) and that the procedures
under the Small Claims Tribunals Act 1973 (Qld) apply to the hearing of a
tenancy application by the court. 642

Factors to consider when imposing discretionary conditions
The Peace and Good Behaviour Act 1982 (Qld)

The Peace and Good Behaviour Act 1982 (Qld) empowers the court to
include in an order ‘such other stipulations or conditions as the Court thinks
fit’. 643 It does not require the court to take any specific factors into account
when exercising its discretion to impose a stipulation or condition.
7.87

641
642
643

See para 7.42 of this Report.
See para 20.159 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
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The Domestic and Family Violence Protection Act 1989 (Qld)
7.88
The Domestic and Family Violence Protection Act 1989 (Qld) directs
the court, when it imposes conditions on a respondent to an order, to take
certain matters into consideration. The court must give paramount importance
to the need to protect the aggrieved and any other person sought to protected
by the order, and the welfare of any child of the aggrieved. 644 The court ‘may’
also consider the accommodation needs of all persons affected by the
proceedings, the order’s effect on any child of the aggrieved, and existing
orders relating to guardianship or custody of, or access to, a child of the
aggrieved. 645
The Commission’s view
7.89
The Commission considers that the Personal Protection Bill 2007
should include a provision, generally modelled on section 25(5) of the Domestic
and Family Violence Protection Act 1989 (Qld), to the effect that, in deciding
whether to impose specific conditions in a personal protection order, the need to
protect each person protected by the order must be of paramount importance to
the court.

Conditions sought by the applicant
7.90
In its Discussion Paper, the Commission sought submissions on
whether a complainant for a peace and good behaviour order should be able to
seek the inclusion of specific conditions in the order. 646
Submissions

Four community legal services made submissions in relation to this
7.91
issue, each considering that it should be possible for a complainant to request
the court to include specific conditions catering for the complainant’s
circumstances in an order. 647 However, it was also considered by these
submissions that the court should have discretion to refuse to include a
condition sought by the complainant. The various circumstances in which this
discretion could be exercised included where it is in the interests of justice to
refuse to include a condition in the order, 648 where the condition is

644
645
646
647
648

Domestic and Family Violence Protection Act 1989 (Qld) s 25(5).
Domestic and Family Violence Protection Act 1989 (Qld) s 25(6).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 91 (Question 8-6).
Submissions 5, 8, 14, 15.
Submission 14.
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unnecessary, 649 and where the imposition of a condition would unfairly restrict
the defendant in the normal course of day-to-day living. 650
The Commission’s view
7.92
Earlier in this Report, the Commission has recommended that the
Personal Protection Bill 2007 should provide that the court has a general
discretion to include specific conditions in a personal protection order that it
considers necessary and appropriate in the circumstances. 651 Given this
general discretion, it is unnecessary to make separate provision in the Bill for
the inclusion of specific conditions sought by an applicant.

Conditions agreed to by the parties
In its Discussion Paper, the Commission sought submissions on
whether the parties to an application should be able to agree to the conditions
to be included in an order. 652
7.93

Submissions
7.94
Various submissions on this issue considered that the parties to an
application should be able to agree to the inclusion of specific conditions in an
order, subject to the court being satisfied that the conditions agreed by the
parties are necessary or desirable. 653
7.95
The Women’s Legal Service considered that the magistrate should be
able to query the conditions agreed by the parties if they raise safety
concerns. 654
7.96
One submission opposed a provision allowing parties to agree to the
conditions to be included in an order. 655
The Commission’s view

Earlier in this Report, the Commission has recommended that the
7.97
Personal Protection Bill 2007 should provide that the court has a general
discretion to include specific conditions in a personal protection order that it

649
650
651
652
653
654
655

Submission 8.
Submission 15.
See para 7.36 of this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 91 (Question 8-8).
Submissions 5, 8, 12B, 15.
Submission 8.
Submission 14.
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considers necessary and appropriate in the circumstances. 656 Given this
general discretion, it is unnecessary to provide in the Bill for the inclusion of
specific conditions agreed to by the parties.
7.98
The Commission considers that parties to an application should be able
to agree to the inclusion of specific conditions in a protection order. However,
the Commission also considers the inclusion in an order of a condition agreed
by the parties should be subject to the court being satisfied that the condition is
necessary and appropriate in the circumstances.

The Commission considers this an appropriate safeguard given the
possibility that the parties in protection order proceedings may often be selfrepresented and may require assistance in formulating effective conditions.
7.99

Special conditions relating to weapons
The Peace and Good Behaviour Act 1982 (Qld)
7.100
The Peace and Good Behaviour Act 1982 (Qld) does not impose any
particular limitation on the availability or use of weapons by a respondent to a
peace and good behaviour order.

However, the weapons legislation in Queensland provides that a
person against whom a peace and good behaviour order is made must notify
police of the order within 14 days. 657 Action in relation to the person’s weapons
licence may then be taken under the Weapons Act 1990 (Qld). This is
discussed at paragraphs 7.115–7.117 below.

7.101

The Domestic and Family Violence Protection Act 1989 (Qld)

In response to concerns about the use of firearms in domestic violence
disputes, and particularly domestic homicides involving the use of firearms, the
Domestic and Family Violence Protection Act 1989 (Qld) was amended in 1992
to include a scheme for the regulation of the possession of weapons by
respondents to domestic violence orders. 658
7.102

Under this scheme, all domestic violence orders contained a standard
condition prohibiting the respondent from possessing a weapon for the duration
of the order. 659 A court, when making a domestic violence order, was also
required to make an order revoking or suspending (in the case of a temporary

7.103

656
657
658

659

See para 7.36 of this Report.
Weapons Regulation 1996 (Qld) s 14(b)(ii); Weapons Act 1990 (Qld) s 24(1), (2)(g).
Domestic Violence (Family Protection) Amendment Act 1992 (Qld) ss 7, 23–27. See also the Second
Reading Speech of the Domestic Violence (Family Protection) Amendment Bill 1992 (Qld): Queensland,
Parliamentary Debates, Legislative Assembly, 18 June 1992, 5933 (Hon Anne Warner, Minister for Family
Services and Aboriginal and Islander Affairs).
Domestic Violence (Family Protection) Act 1989 (Qld), reprinted as in force 28 May 1993, s 23(2).
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order) all weapons licences issued in the name of the respondent. 660 By virtue
of amendments to the Domestic and Family Violence Protection Act 1989 (Qld)
in 2002, most of the provisions in that Act that dealt with weapons were
transferred into the Weapons Act 1990 (Qld). 661
If a person is named as a respondent in a domestic violence order, the
Weapons Act 1990 (Qld) applies to the person for the duration of the order. 662
This is despite any exemption that would otherwise apply under the latter Act.663
7.104

Before making a domestic violence order, the court is required to make
inquires about any weapons licence or weapons in the respondent’s
possession, and their relevance for employment purposes. 664 The court, to the
extent it considers reasonable, may include in an order information about any
weapons licence or weapons in the respondent’s possession and any weapons
the respondent may access as part of the respondent’s employment or because
the Weapons Act 1990 (Qld) has not applied to the person. 665 The court may
also include a statement that when the order is served on the person, the
Weapons Act 1990 (Qld) applies to the person despite any exemption that
would otherwise apply under the latter Act. 666
7.105

The Domestic and Family Violence Protection Act 1989 (Qld) currently
provides that, if the court is satisfied that the respondent has used, or
threatened to use, a thing in committing an act of domestic violence or
associated domestic violence, and is likely to use the thing again or to carry out
the threat, the court may prohibit the respondent from possessing the thing, or a
thing of the same type, for the duration of the order. 667

7.106

A person possesses a weapon or thing if the person has it in his or her
custody or control, has the ability to obtain its custody or has a claim to its
custody. 668
7.107

Examples of things that may be used as a weapon include an animal
(including a pet), an antique firearm, crossbow or spear gun or a cricket or

7.108

660
661
662
663

664
665
666
667
668

Domestic Violence (Family Protection) Act 1989 (Qld), reprinted as in force 28 May 1993, s 23(3)–(4)
Domestic Violence Legislation Amendment Act 2002 (Qld) ss 19–22, 45–52.
Domestic and Family Violence Protection Act 1989 (Qld) s 23(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 23(1); Weapons Act 1990 (Qld) s 2. The Weapons
Act 1990 (Qld) does not apply to people who are employed in specified occupations (eg. police officers and
members of the armed services) when exercising their duties of employment. This means that these
employees do not need a weapons licence to possess weapons at work.
Domestic and Family Violence Protection Act 1989 (Qld) s 24(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 24(2)(a), (c).
Domestic and Family Violence Protection Act 1989 (Qld) s 24(2)(b).
Domestic and Family Violence Protection Act 1989 (Qld) s 26(1), (2).
Domestic and Family Violence Protection Act 1989 (Qld) s 5 (Meaning of possession).
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baseball bat. 669
7.109
If the respondent is prohibited from possessing the ‘thing’, then it is
taken to be a weapon and may be dealt with under the Domestic and Family
Violence Protection Act 1989 (Qld) and the Weapons Act 1990 (Qld) as a
weapon for which there is no licence. 670
7.110
To ensure that a police officer has as much information available as is
possible when the officer exercises a power under an Act to obtain or seize a
weapon, the Domestic and Family Violence Protection Act 1989 (Qld) provides
that in making a domestic violence order, the court must specify as much
information as it can about the weapons that the respondent possesses. 671
The Weapons Act 1990 (Qld)

The Weapons Act 1990 (Qld) and the Weapons Regulation 1996 (Qld)
regulate the licensing of firearms in Queensland.
7.111

One of the requirements for holding a weapons licence in Queensland
is that the person is a fit and proper person. 672 An authorised officer must
consider certain factors in deciding or considering, for the issue, renewal,
suspension or revocation of a licence, whether a person is, or is no longer, a fit
and proper person. 673 These factors include the mental fitness of the person,
whether a domestic violence order (including a temporary protection order) has
been made against the person, whether there is any indication that the person
is a risk to public safety or that authorising the person to possess a weapon
would be contrary to the public interest, and the public interest.
7.112

A person is taken not to be a fit and proper person to hold a licence if,
in Queensland or elsewhere during a defined period, the person has been
convicted of one of various offences including an offence involving the use or
threatened use of violence or the use, carriage, discharge or possession of a
weapon; or has become the subject of a domestic violence order (other than a
temporary protection order). 674
7.113

669
670
671
672
673
674

Domestic and Family Violence Protection Act 1989 (Qld) s 26(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 26(3). Under the Weapons Act 1990 (Qld), it is an
offence for a person to unlawfully possess a firearm without a licence: Weapons Act 1990 (Qld) ss 49A, 50.
Domestic and Family Violence Protection Act 1989 (Qld) s 29.
Weapons Act 1990 (Qld) s 10(2)(e).
Weapons Act 1990 (Qld) s 10B(1).
Weapons Act 1990 (Qld) s 10B(2).
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A person is also taken not to be a fit and proper person to hold a
licence if the person is prevented by a court order from holding a licence or
possessing a weapon. 675

7.114

Peace and good behaviour orders
7.115
As noted in paragraph 7.100 of this chapter, the Peace and Good
Behaviour Act 1982 (Qld) does not impose any particular limitation on the
availability or the use of weapons for a respondent to a peace and good
behaviour order.

However, one of the conditions of a weapons licence issued under the
Weapons Act 1900 (Qld) is that a licensee, within 14 days of a specified change
in the licensee’s circumstances, must notify an officer in charge of a police
station of the change and deliver the licence to the officer. 676 The making of a
peace and good behaviour order (or an order made under similar legislation in
another jurisdiction) against a licensee or a licensee’s representative is one
such circumstance. 677
7.116

7.117
Upon such notification, the police officer is required to give notice to an
authorised officer under the Weapons Act 1990 (Qld). 678 The authorised officer
is then required to ‘take the appropriate action in relation to the licence’. 679 This
may include suspending or revoking the licence on the basis that the person is
no longer a fit and proper person to hold a licence. The decision whether to
suspend or revoke a weapons licence is discretionary, having regard to
particular factors, except in certain prescribed circumstances. 680
Domestic violence orders

The Weapons Act 1990 (Qld) prohibits a respondent to a domestic
violence order from possessing a weapon or a weapons licence for the duration
of the order.

7.118

7.119
A person with a weapons licence against whom a domestic violence
order has been made must notify police of the order within 14 days. 681 The
police must then notify an authorised officer under the Weapons Act 1990 (Qld)
who must then ‘take the appropriate action in relation to the licence’. 682
675
676
677
678
679
680
681
682

Weapons Act 1990 (Qld) s 10B(4).
Weapons Act 1990 (Qld) s 24(2)(1).
Weapons Act 1990 (Qld) s 24(2)(g); Weapons Regulation 1996 (Qld) s 14(b)(ii).
Weapons Act 1990 (Qld) s 24(4).
Weapons Act 1990 (Qld) s 24(5)(b).
See para 7.112–7.114 of this Report.
Weapons Act 1990 (Qld) s 24(1),(2)(a)(iv).
Weapons Act 1990 (Qld) s 24(4), (5)(b).
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When a temporary domestic violence order has been made against the
licence holder, the Weapons Act 1990 (Qld) provides for the automatic
suspension of the licence while the order is in force. 683 It also provides for the
revocation of a licence if the licence holder becomes subject to a domestic
violence order. 684
7.120

The Weapons Act 1990 (Qld) also prevents the issue of a weapons
licence to a person who is, or who has been, the subject of a domestic violence
order, other than a temporary protection order, made in Queensland or
elsewhere within a prescribed period. 685 Such a person is deemed not to be a
‘fit and proper person’ to hold a licence.
7.121

The Weapons Act 1990 (Qld) also makes provision for the surrender of
suspended or revoked licences and weapons. 686
7.122

The position in other jurisdictions
The civil restraining order legislation in the ACT, New South Wales,
South Australia, Tasmania, Victoria and Western Australia enables the court to
impose restraints in an order prohibiting or restricting the possession of firearms
by the person against whom the order is made. 687

7.123

The weapons legislation in most jurisdictions also contains a scheme to
regulate the possession and use of firearms where a restraining order has been
made against a licence holder. 688 This forms part of a nationally consistent
legislative scheme.
7.124

683
684
685

686
687

688

Weapons Act 1990 (Qld) s 27A(1).
Weapons Act 1990 (Qld) s 28A(1). The revocation has effect until the domestic violence order is no longer in
force: Weapons Act 1990 (Qld) s 28A(4).
Weapons Act 1990 (Qld) s 10B(2)(b). For the purposes of this section, a ‘relevant period’ means (a) for the
issue or renewal of a licence – the five year period immediately before the day the person applies for the
issue or renewal of the licence; or (b) for the suspension or revocation of a licence – the five year period
immediately before the date of the suspension notice under s 28, or a revocation notice under s 29, is given
for that suspension or revocation: Weapons Act 1990 (Qld) s 10B(5).
Weapons Act 1990 (Qld) s 29B.
Domestic Violence and Protection Orders Act 2001 (ACT) s 38; Crimes Act 1900 (NSW) s 562ZD(2)(d);
Summary Procedure Act 1921 (SA) ss 99(3a), (3b), 99D; Justices Act 1959 (Tas) s 106B(4B)(b), (7); Crimes
(Family Violence) Act 1987 (Vic) s 5(1)(h), (1A), (1B); Restraining Orders Act 1997 (WA) ss 14, 36(2)(f), (6),
62E. For the application of the legislation in New South Wales and Victoria, see note 579 of this Report.
In 1996, the Australasian Police Ministers’ Council resolved to include in State weapons legislation
circumstances in which licence applications are to be refused or licences to be cancelled. It proposed the
following specific reasons in its proposed minimum standards: where the applicant/licence holder has been
the subject of an apprehended violence order, domestic violence order, restraining order or conviction for
assault with a weapon/aggravated assault within the past five years: Australasian Police Ministers’ Council,
Special Firearms Meeting, Resolutions, 10 May 1996, 12.
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The ACT

In the ACT, a final personal protection order (including a workplace
order) will generally have the effect of cancelling any firearms licence held by
the respondent. 689

7.125

7.126
The Firearms Act 1996 (ACT) provides that if a person has been
subject to a protection order under the Domestic Violence and Protection
Orders Act 2001 (ACT) within a particular period, the person’s firearms licence
may be cancelled and any application for a firearms licence shall be refused. 690
New South Wales
7.127
When making an apprehended violence order under the New South
Wales civil restraining order legislation, the court has a general power to
prohibit or restrict the possession of all or any specified firearms by the
defendant. 691

The firearms legislation in New South Wales makes provision for the
automatic suspension of a firearms licence or permit if an interim apprehended
violence order is made against the licence or permit holder. 692 The licence is
consequently revoked if a final apprehended violence order is made. 693 A
licence or permit for a firearm must not be issued to a person who is subject to
an apprehended violence order or who has, at any time within 10 years before
the licence or permit application was made, been subject to such an order. 694
7.128

South Australia

The South Australian civil restraining order legislation specifies that a
restraining order must, if the defendant has possession of a firearm, include an
order that the firearm be confiscated and disposed of or dealt with as directed

7.129

Note that in the Northern Territory, the Firearms Act (NT) provides that a licence is not to be granted to a
person who is subject to an order, made under section 99 of the Justices Act (NT), to keep the peace and be
of good behaviour and that, if such an order is made against a person, any licence, permit or registration for a
firearm held by the person is automatically revoked: Firearms Act (NT) ss 3 (definition of ‘order to keep the
peace’), 10(3)(h), 40(1)(a). Note also that those provisions of the Firearms Act (NT) have not been
consequentially amended under the Domestic and Family Violence Act (NT) which was assented to on 12
December 2007 and will commence on a date to be proclaimed. That Act repeals pt IV div 7 of the Justices
Act (NT) and introduces a new pt VIA, which provides a scheme for the making of ‘personal violence
restraining orders’.
689
690
691

692
693
694

Domestic Violence and Protection Orders Act 2001 (ACT) s 38(1), (2). But see s 38(3).
Firearms Act 1996 (ACT) ss 41(3)(a), 22(1)(a), s 4 (definition of ‘protection order’).
Crimes Act 1900 (NSW) s 562ZD(2)(d). That provision is replicated in s 35(2)(d) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). As to the application of the legislation in New South Wales, see note
579 of this Report.
Firearms Act 1996 (NSW) s 23; Weapons Prohibition Act 1998 (NSW) s 17.
Firearms Act 1996 (NSW) s 24(1); Weapons Prohibition Act 1998 (NSW) s 18(1).
Firearms Act 1996 (NSW) ss 11(5)(c), 29(3)(c). This prohibition does not apply where an apprehended
violence order has been revoked.
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by the court. 695 If the defendant has a licence or permit to be in possession of a
firearm, the court must order that the licence or permit be cancelled. 696 A
defendant’s future ability to hold or obtain a licence or permit is to be restricted,
and a defendant is to be prohibited from possessing a firearm in the course of
employment. 697 The South Australian legislation also makes provision, if a
restraining order subject to confirmation is not confirmed, for the return of a
firearm and for the lapse of orders affecting the defendant’s ability to hold or
obtain a licence or permit. 698
Further, if the defendant has possession of a weapon or article (other
than a firearm) that has been used, or that there is some reason to believe
might be used, by the defendant to threaten or injure a person or to damage
property, the court may order the confiscation and disposal of the weapon or
article. 699 However, any weapon or article confiscated under a restraining order
that is subject to confirmation must be returned to the defendant if the order is
not confirmed. 700
7.130

An application for a firearms licence may be refused on the basis the
person is not fit and proper to hold a licence. 701 That Act also provides for the
cancellation of a firearms licence if the licence holder is not a fit and proper
person to hold the licence. 702
7.131

Tasmania

In Tasmania, the court may make a restraint order prohibiting or
restricting the possession by the person against whom the order is made of all
or any firearms specified in the order or directing the forfeiture or disposal of
any firearms in the person’s possession. 703

7.132

The Firearms Act 1996 (Tas) provides a scheme for the suspension
and cancellation of firearms licences if a licence holder becomes subject to an
restraint order made under the Justices Act 1959 (Tas).

7.133

The Tasmanian firearms legislation makes a distinction between
restraint orders relating to personal injury and other restraint orders. A firearms

7.134

695
696
697
698
699
700
701
702
703

Summary Procedure Act 1921 (SA) s 99D(1)(a)(i).
Summary Procedure Act 1921 (SA) s 99D(1)(b).
Summary Procedure Act 1921 (SA) s 99D(1)(c), (d).
Summary Procedure Act 1921 (SA) s 99D(2).
Summary Procedure Act 1921 (SA) s 99(3a)(a).
Summary Procedure Act 1921 (SA) s 99(3b).
Firearms Act 1977 (SA) s 12(6)(a)(i).
Firearms Act 1977 (SA) s 20(1)(b).
Justices Act 1959 (Tas) s 106B(4B)(b).
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licence must be cancelled if a restraint order relates to personal injury. 704 In
cases where a licence holder is subject to an interim restraint order or a
restraint order other than one relating to personal injury, the licence must be
suspended or cancelled. 705 However, on the written application of the licence
holder, the Commissioner may reinstate the licence on consideration of
numerous factors including the order made by the court in issuing the restraint
order or interim restraint order.706
The Tasmanian firearms legislation also prohibits the grant of a
firearms licence to a person who is subject to a restraint order relating to
personal injury. 707

7.135

Victoria

In Victoria, an intervention order may include a condition revoking any
licence, permit or other authority to possess, carry or use firearms. 708 The
effect of such a condition is to disqualify the respondent from obtaining such a
licence during the course of the order and for a period of five years from the
time the order ends. 709
7.136

Under the Victorian firearms legislation, a person who is, or was, during
a specified period, subject to an intervention order, is ineligible for a firearms
licence 710 and is prohibited from possessing, carrying or using a firearm. 711
Provision is also made for the cancellation of any firearms licence held by a
person who is subject to an intervention order. 712
7.137

Western Australia
7.138
The Western Australian civil restraining order legislation provides that,
unless the court orders otherwise, a violence restraining order includes a
restraint prohibiting the respondent from being in possession of a firearm or a
firearms licence and from obtaining a firearms licence. 713 The respondent must
give up possession of all firearms and firearms licences held by the

704
705
706
707
708
709
710
711
712
713

Firearms Act 1996 (Tas) s 51(1).
Firearms Act 1996 (Tas) s 51(3).
Firearms Act 1996 (Tas) s 51(6), (7).
Firearms Act 1996 (Tas) s 29(3)(d).
Crimes (Family Violence) Act 1987 (Vic) s 5(1)(h). For the application of this legislation, see note 579 of this
Report.
Crimes (Family Violence) Act 1987 (Vic) s 5(1A)(a).
Firearms Act 1996 (Vic) ss 3 (definition of ‘prohibited person’, para (c)(i)), 17(a).
Firearms Act 1996 (Vic) ss 3 (definition of ‘prohibited person’, para (c)(i)), 5(1), (1A).
Firearms Act 1996 (Vic) ss 3 (definition of ‘prohibited person’, para (c)(i)), 46(1).
Restraining Orders Act 1997 (WA) s 14(1).
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respondent. 714
However, the court may allow the respondent to have
possession of a firearm and, if necessary, a firearms licence relating to it, if the
court is satisfied that: 715
•

the respondent cannot carry on the respondent’s usual occupation
unless the respondent is permitted to have possession of a firearm;

•

the behaviour in relation to which the order was sought did not involve
the use, or threatened use, of a firearm; and

•

the safety of any person, or their perception of their safety, is not likely to
be adversely affected by the respondent’s possession of a firearm.

If the court permits the respondent to have possession of a firearm, the
court may impose such conditions as it thinks fit on the possession. 716 The
court must also make the possession subject to such further conditions as the
applicant or the person seeking to be protected requests, unless the court
considers the requested conditions to be unreasonable. 717

7.139

A misconduct restraining order may restrain the respondent from being
in possession of a firearm or a firearm’s licence, or applying for a firearms
licence. 718 The provisions that apply to a violence restraining order in relation to
the possession of a firearm or a firearms licence also apply to a misconduct
restraining order that prohibits the respondent from being in possession of a
firearm or a firearm’s licence, or applying for a firearms licence. 719
7.140

The Western Australian firearms legislation provides that the court,
when making a violence restraining order, may disqualify a person from holding
a licence, permit or approval for a firearm under the Act. 720 A ‘violence
restraining order’ is defined in the legislation to mean an order imposing
restraints on a person’s lawful activities and behaviour to prevent the person
committing certain offences against the person 721 or behaving in a manner that
could reasonably be expected to cause fear that the person will commit such an
offence. 722
7.141

714
715
716
717
718
719
720
721
722

Restraining Orders Act 1997 (WA) s 14(2).
Restraining Orders Act 1997 (WA) s 14(5).
Restraining Orders Act 1997 (WA) s 14(5).
Restraining Orders Act 1997 (WA) s 14(6).
Restraining Orders Act 1997 (WA) s 36(3)(c).
Restraining Orders Act 1997 (WA) s 36(6). See para 7.138–7.139 of this Report.
Firearms Act 1973 (WA) s 27A(1)
The specified offences are those contained in pt V of the Criminal Code (WA) (other than ch XXXIV and
XXXV).
Firearms Act 1973 (WA) s 11(4).
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Submissions
7.142
The South West Brisbane Community Legal Centre Inc considered
that, like the domestic violence scheme, the making of a peace and good
behaviour order should automatically trigger restrictions on the possession and
use of weapons. 723

Caxton Legal Centre Inc considered that if the behaviour that gives rise
to an order involves the use, or threatened use, of a firearm, the respondent to
the order should be prohibited from possessing a firearm for the duration of the
order. 724 This respondent also suggested the Peace and Good Behaviour Act
1982 (Qld) should include a scheme relating to weapons based on the
provisions in the Domestic and Family Violence Protection Act 1989 (Qld). 725

7.143

The Commission’s view

The particular nature of domestic violence relationships makes them
susceptible to serious violence. There is a significant incidence of serious
violent offences such as homicide and serious assault committed in spousal
and familial relationships. 726 The possession of a weapon may facilitate the
occurrence of serious harm in domestic violence cases.
7.144

However, the risk of serious violence is not limited to domestic violence
situations. Serious violence, or the threat of serious violence, may also occur in
a dispute of the kind that would be covered by the Personal Protection Bill 2007.
7.145

7.146
In many other such disputes there may be little likelihood of the use, or
threatened use, of a firearm or other weapon by a party.

The current weapons scheme for peace and good behaviour orders
enables an authorised officer to exercise a discretion whether or not to suspend
or cancel a weapons licence of a respondent to a peace and good behaviour
order. 727 This provides a safeguard in relation to the use of weapons in the
most serious cases.
7.147

Special condition about holding a weapons licence or possessing a weapon

The Commission is of the view that the court should be empowered to
include a condition in a personal protection order to prohibit the respondent
from holding a weapons licence or from possessing a weapon.
The
7.148

723
724
725
726

727

Submission 15.
Submission 19.
See para 7.104–7.110 of this Report.
Queensland Police Service, Annual Statistical Review 2004/2005 (2005) 91–100. See also J Mouzos and
C Rushforth, Family Homicide in Australia, Australian Institute of Criminology: Trends and Issues in Crime
and Criminal Justice, No 255 (June 2003).
See para 7.116–7.117 of this Report.
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Commission notes its recommendation elsewhere in this Report that the court
would need to be satisfied that a special condition, such as one relating to
weapons, is necessary and appropriate in the circumstances. 728
The effect, under the Weapons Act 1990 (Qld), of such a condition
imposed in a protection order would be that the respondent is deemed not to be
a fit and proper person to hold a licence. 729 As such, an authorised officer may
suspend or revoke any licence held by the respondent 730 and no licence could
be issued to the respondent. 731 On the issue of a licence suspension or
revocation notice, the licensee is directed to surrender the licence and the
weapon held under the licence by a stated reasonable time. 732 In addition, the
respondent may be subject to a penalty for possession of a weapon without a
licence. 733
7.149

Special condition for a thing that has been used as a weapon

The Commission also considers that the Personal Protection Bill 2007
should include a provision, similar to section 26(2) of the Domestic and Family
Violence Protection Act 1989 (Qld), empowering the court to include a condition
in a personal protection order to prohibit a respondent from possessing a stated
‘thing’ for the duration of the order.

7.150

The Commission also considers it desirable to include a provision in
the Personal Protection Bill 2007, similar to section 26(3) of the Domestic and
Family Violence Protection Act 1989 (Qld), that if the court includes such a
condition about a thing used as a weapon, the thing should be taken to be a
weapon and may be dealt with under the Bill and under the Weapons Act 1990
(Qld) as a weapon for which there is no licence. This would enable the seizure
of the thing under the Weapons Act 1990 (Qld).
7.151

Other provisions when a condition about a weapon or a thing is imposed

The Commission considers that, similar to section 23 of the Domestic
7.152
and Family Violence Protection Act 1989 (Qld), the Personal Protection Bill
2007 should specify that if the court imposes a condition in a personal
protection order prohibiting the respondent from holding a weapons licence, or
from possessing a weapon or a thing that could be used as a weapon, the
Weapons Act 1990 (Qld) applies to the person for the duration of the order,
despite any exemption that would otherwise apply under the latter Act.
728
729
730
731
732

733

See para 7.36 of this Report.
Weapons Act 1990 (Qld) s 10B(4). See para 7.114 of this Report.
Weapons Act 1990 (Qld) ss 28(1)(b), 29(1)(d).
Weapons Act 1990 (Qld) s 10(2)(d), (e).
Weapons Act 1990 (Qld) s 30(1)(c), (3). The maximum penalty for failing to comply with such a direction is
$1500 or six months imprisonment: Weapons Act 1990 (Qld) s 30(3); Penalties and Sentences Act 1992 (Qld)
s 5.
Weapons Act 1990 (Qld) s 50(1).
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The Commission further considers that the Personal Protection Bill
2007 should specify that a respondent who was not present in court when the
personal protection order was made cannot be convicted of an offence under
the Weapons Act 1990 (Qld) for an act or omission that happened before he or
she was given a copy of the order.
7.153

Additionally, the Commission considers that the Personal Protection Bill
2007 should include a provision requiring the court, when it makes a personal
protection order to include as much information as possible in the order about
any weapons licence held by the respondent or weapons in the respondent’s
possession, including a thing that the respondent is prohibited from possessing
under the order. This is consistent with section 29 of the Domestic and Family
Violence Protection Act 1989 (Qld).

7.154

7.155
The Commission also considers that notification of orders that include
conditions about weapons or things used as weapons should be required to be
given to the Commissioner of Police, who is an authorised officer under the
Weapons Act 1990 (Qld). 734 At present, a person against whom a peace and
good behaviour order has been made, who holds a weapons licence, must
notify police of the order. 735 The Commission considers that this requirement
should similarly apply for the purposes of the Personal Protection Bill 2007.
There may be circumstances in which it is appropriate for action to be taken
under the Weapons Act 1990 (Qld) even where the court that makes the
personal protection order has not included a condition in the order about
weapons.
7.156
However, the Commission does not consider this requirement would be
sufficient where a condition relating to weapons is included in a personal
protection order. In those circumstances, notification should be given as
promptly as is practicable, without reliance on the respondent to the order.
Further, the current notification requirement applies only to a respondent who
holds a licence. The Commission considers the registrar should be required to
give a copy of the order to the Commissioner of Police as soon as practicable.
The Commission notes its recommendation, in Chapter 20 of this Report, that
the registrar should be required to give a copy of any order made under the
Personal Protection Bill 2007 to the Commissioner of Police within one business
day after the order is made, and considers such provision sufficient. 736
7.157
The Commission notes that, upon notification of a court order
preventing a person from possessing a weapon or a weapons licence, an
authorised officer under the Weapons Act 1990 (Qld) is empowered, but not
required, to suspend or revoke the person’s weapons licence. 737
The
734
735
736
737

Weapons Act 1990 (Qld) s 153(1)(a).
See para 7.101 of this Report.
See para 20.112 of this Report.
Weapons Act 1990 (Qld) ss 28(1)(b), 29(1)(d). See para 7.149 of this Report.
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Commission considers it may generally be appropriate for a court order as to
the possession of weapons or a weapons licence, whether or not as part of a
protection order, to be automatically effected under the weapons legislation.
The Commission notes that the Queensland Police Service is currently
reviewing the Weapons Act 1990 (Qld) 738 and considers it may be appropriate
for this matter to be considered in that review.
RECOMMENDATIONS
7.158

The Commission makes the following recommendations:

Conditions specified in the application form
7-1

The application form for a personal protection order should specify
the types of specific conditions that may be imposed on a
respondent in a personal protection order. 739

Standard condition of personal protection orders
7-2

The Personal Protection Bill 2007 should provide that it is a
condition of a personal protection order that a respondent for the
order must not commit personal violence against the persons
protected by the order. 740
See Personal Protection Bill 2007 cl 29.

Discretionary conditions for personal protection orders
7-3

The Personal Protection Bill 2007 should provide that a court that
makes or varies a personal protection order may impose the
conditions in the order it considers necessary and appropriate in
the circumstances. 741
See Personal Protection Bill 2007 cl 30(1).

738
739
740

741

Information provided to the Commission by the Legal Services Branch, Queensland Police Service, 3
December 2007.
See para 7.18 of this Report.
See para 7.29 of this Report. Note that at para 4.31–4.32 of this Report, the Commission has recommended
that the Personal Protection Bill 2007 provide that a personal protection order protects an aggrieved person
for the order and may also protect an aggrieved person’s relative or associate who is named in the order (a
‘named person’).
See para 7.36 of this Report.
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7-4

The Personal Protection Bill 2007 should include a list of examples
of specific conditions that the court may include in a personal
protection order including: 742
(a)

742
743
744
745
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conditions generally similar to those contained in sections
25(3)(a)–(e) of the Domestic and Family Violence Protection
Act 1989 (Qld), namely, conditions: 743
(i)

prohibiting stated behaviour of a respondent in relation
to a person protected by the order;

(ii)

prohibiting a respondent from remaining at, entering or
attempting to enter, or approaching within a stated
distance of, stated premises, even if the respondent
has a legal or equitable interest in the premises; 744

(iii)

prohibiting a respondent from approaching, or
attempting to approach, a person protected by the
order, including stating in the order a distance within
which an approach is prohibited;

(iv)

prohibiting a respondent from contacting, or
attempting to contact, a person protected by the order;

(v)

prohibiting a respondent from locating, or attempting
to locate, a person protected by the order if the
person’s whereabouts are not known to the
respondent;

(vi)

prohibiting a respondent from causing someone else
to engage in conduct prohibited under the order,
including asking someone else to contact or locate a
person protected by the order;745 and

See para 7.49 of this Report.
See para 7.52 of this Report.
See para 7.82 of this Report.
See para 7.58 of this Report.
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(b)

conditions:
(i)

prohibiting stated behaviour of a respondent against
property of a person protected by the order; 746

(ii)

stating the conditions on which a respondent may be
on particular premises or at a particular place, or may
approach or contact a person protected by the
order; 747

(iii)

allowing a respondent, despite another condition in the
order, to enter particular premises to recover his or her
property or to return property of a person protected by
the order. 748

See Personal Protection Bill 2007 cl 30(3)(a)–(i).

7-5

The Personal Protection Bill 2007 should provide that a condition in
a personal protection order that prohibits a respondent from asking
someone else to contact or locate a person protected by the order
does not prohibit the respondent from asking a lawyer acting for
the respondent to contact a person protected by the order, or from
asking someone else to locate a person protected by the order for a
purpose authorised under an Act. 749
See Personal Protection Bill 2007 cl 30(4).

7-6

The Personal Protection Bill 2007 should include the following
definition of ‘property’, similar in effect to the definition of property
contained in section 7 of the Domestic and Family Violence
Protection Act 1989 (Qld): 750
property, of a person, means property—

746
747
748
749
750

(a)

the person owns; or

(b)

the person does not own, but is—

See para 7.63 of this Report.
See para 7.66 of this Report.
See para 7.68 of this Report.
See para 7.59 of this Report.
See para 7.65 of this Report.
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(i)

used and enjoyed by the person; or

(ii)

available for the person’s use or enjoyment; or

(iii)

in the person’s care or custody; or

(iv)

at the premises at which the person is residing.

177

See Personal Protection Bill 2007 cl 3, sch (definition).

7-7

The Personal Protection Bill 2007 should include the following
definition of ‘premises’, similar in effect to the definition of
premises contained in section 6 of the Domestic and Family
Violence Protection Act 1989 (Qld): 751
premises includes all or part of any of the following, whether a
public place or private property–
(a)

an area of land, including a road within the meaning of the
Transport Operations (Road Use Management) Act 1995
(Qld);

(b)

a building or structure, whether movable or immovable,
including a dwelling house;

(c)

a vehicle, vessel or aircraft;

(d)

a caravan or trailer.

See Personal Protection Bill 2007 cl 3, sch (definition)

7-8

The Personal Protection Bill 2007 should include a provision to the
effect that, if a court imposes a condition in a personal protection
order prohibiting a respondent from entering particular premises,
the court must consider including in the order another condition
allowing the respondent to enter the premises to recover his or her
property or to return property of a person protected by the order. 752
See Personal Protection Bill 2007 cl 30(5).

751
752

See para 7.84 of this Report.
See para 7.69, 7.85 of this Report.
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7-9

The Personal Protection Bill 2007 should provide that, if a court
decides to impose, as a condition of a personal protection order, a
condition allowing a respondent to recover or return property, the
court may also impose the conditions it considers appropriate to
control the way the respondent recovers or returns the property. 753
See Personal Protection Bill 2007 cl 31.

7-10 The Personal Protection Bill 2007 should provide that in deciding
whether to impose specific conditions in a personal protection
order, the need to protect the persons protected by the order must
be of paramount importance to the court. 754
See Personal Protection Bill 2007 cl 30(2).

Special conditions relating to weapons
7-11 The Personal Protection Bill 2007 should provide that the court may
include conditions in a personal protection order prohibiting a
respondent from: 755
(a)

holding a weapons licence; or

(b)

possessing a weapon; or

(c)

possessing a stated thing that could be used as a weapon.

See Personal Protection Bill 2007 cl 30(3)(j).

7-12 The Personal Protection Bill 2007 should include a provision to the
effect that, if the court includes a condition in a personal protection
order prohibiting a respondent from possessing a stated thing that
could be used as a weapon, the thing is taken to be a weapon and
may be dealt with under the Bill and under the Weapons Act 1990
(Qld) as a weapon for which there is no licence. 756
See Personal Protection Bill 2007 cl 30(6).

7-13

753
754
755
756

The Personal Protection Bill 2007 should include a provision,
generally modelled on section 23 of the Domestic and Family
Violence Protection Act 1989 (Qld), so that:

See para 7.70, 7.85 of this Report.
See para 7.89 of this Report.
See para 7.148, 7.150 of this Report.
See para 7.151 of this Report.
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(a)

if the court makes a protection order prohibiting the
respondent from holding a weapons licence, or from
possessing a weapon or a thing that could be used as a
weapon, the Weapons Act 1990 (Qld) applies to the
respondent for the duration of the order, despite any
exemption that would otherwise apply under the latter Act; 757
and

(b)

notwithstanding paragraph (a) above, if the respondent is not
present in court when the court makes the protection order,
the respondent can not be convicted of an offence under the
Weapons Act 1990 (Qld), because of the operation of
paragraph (a), for an act or omission that happens before a
copy of the protection order is served on the respondent. 758

See Personal Protection Bill 2007 cl 61.

7-14 The Personal Protection Bill 2007 should include a provision
requiring the court, when it makes a personal protection order, to
state as much information as possible in the order about any
weapons licence held by the respondent, or any weapons, or things
which the respondent is prohibited from possessing under the
order, that the respondent possesses. 759
See Personal Protection Bill 2007 cl 32.

757
758
759

See para 7.152 of this Report.
See para 7.153 of this Report.
See para 7.154 of this Report.
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INTRODUCTION
8.1
The Commission’s terms of reference require it to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘appropriate, easily
accessible and effective mechanism for protection of the community from
breaches of the peace’, having regard to various matters, including the ambit of
conduct covered by the Act. 760

Elsewhere in this Report, the Commission has made recommendations
about the scope of its proposed Personal Protection Bill 2007 in providing for
protection orders. The Discussion Paper also asked whether there should be
particular grounds for obtaining an order in specific situations, such as in the
workplace. 761

8.2

This chapter considers the power of the court to make a specific kind of
protection order in relation to the workplace (a ‘workplace protection order’). A
workplace protection order prohibits a person from committing particular
conduct in relation to the workplace (‘workplace violence’). The chapter also
considers the grounds for obtaining a workplace protection order, who may
apply for a workplace protection order, the conditions of a workplace protection
order and the application of other provisions of the proposed Bill to workplace
protection orders.
8.3

POWER TO MAKE WORKPLACE PROTECTION ORDERS
In Queensland, particular forms of violence and property damage in the
workplace may potentially be dealt with under the Peace and Good Behaviour
Act 1982 (Qld) and the relevant provisions of the Criminal Code (Qld). These
statutes are of general application and are not limited to the workplace. Their
application will depend on whether the particular circumstances satisfy the
relevant legislative requirements.
8.4

There is no legislative provision, however, for a specific kind of
restraining order made in relation to the workplace to protect people and
property at the workplace.
8.5

The Peace and Good Behaviour Act 1982 (Qld)
There is no provision in the Peace and Good Behaviour Act 1982 (Qld)
for a specific kind of order made in relation to the workplace.
8.6

The current grounds for obtaining an order under the Peace and Good
Behaviour Act 1982 (Qld) are not limited in terms of the situation in which the

8.7

760
761

The terms of reference are set out in Appendix 1 to this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Question 4-7).
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behaviour complained of occurs. However, eligibility to apply for an order under
the Act is limited to a person actually affected by the behaviour complained of,
or to a person who has the ‘care or charge’ of such a person. 762
The Domestic and Family Violence Protection Act 1989 (Qld)
8.8
The Domestic and Family Violence Protection Act 1989 (Qld) makes no
provision for a specific workplace-based order.

The position in other jurisdictions
In the ACT, the civil restraining order legislation enables a court to
make a specific type of personal protection order in relation to the workplace. 763
This kind of order is known under the legislation as a ‘workplace order’.
8.9

The ACT legislation entitles an employer to apply for a workplace order
for an employee. 764

8.10

An employer’s right to apply for a workplace order was initially
conferred as a right to apply on behalf of an employee and arose because
teachers in government schools did not wish to be identified as parties to an
order. It was also thought that employees generally, in both the public and
private sector, would benefit from such a provision. 765 The approach to
employee applications later shifted from allowing an employer to make an
application on behalf of the aggrieved person to establishing a separate scheme
for protection orders in the workplace for which the employer is the aggrieved
person. 766
8.11

Under the ACT legislation, a workplace order may be made if the court
is satisfied that the respondent has engaged in and may, during the time the
order is proposed to operate, engage in ‘personal violence’ in relation to the
workplace if the order is not made. 767 In this context, the focus of a workplace
order is on the relationship of the violence to an employee in his or her capacity
8.12

762
763
764

765
766
767

Peace and Good Behaviour Act 1982 (Qld) s 4(1), (2).
Domestic Violence and Protection Orders Act 2001 (ACT) pt 5 div 5.3.
The right for employers to make an application for a restraining order on behalf of an employee was first
introduced in the ACT by amendments to the Magistrates Court Act 1930 (ACT): Magistrates Court Act 1930
(ACT) s 198 (Entitlement to apply), amended by the Magistrates Court Amendment Act 2000 (ACT) s 5. The
restraining order provisions of the Magistrates Court Act 1930 (ACT) were later incorporated into the
Protection Orders Act 2001 (ACT). Those provisions are now contained in the Domestic Violence and
Protection Orders Act 2001 (ACT) pt 5 div 5.3.
See ACT, Parliamentary Debates, Legislative Assembly, 30 August 2000, 1338, 2671 (Mr Wayne Berry).
See Protection Orders Act 2001 (ACT) (repealed). Those provisions are now contained in the Domestic
Violence and Protection Orders Act 2001 (ACT) pt 5, div 5.3.
Domestic Violence and Protection Orders Act 2001 (ACT) s 45. ‘Personal violence’ in relation to the
workplace is defined in the Domestic Violence and Protection Orders Act 2001 (ACT) s 44. See para 8.27 of
this Report.
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as an employee in a particular workplace. The employer is the aggrieved
person for the purpose of making an application.
The ACT legislation also specifically provides for workplace orders to
be made in relation to a workplace that is a ‘child facility’, such as a childcare
centre or a paediatric hospital, where the respondent ‘poses a risk to people at
the workplace, for example, children, carers or teachers’. 768 This ground was
added to the ACT civil restraining order legislation by amendments in 2005 769 to
address concerns about the risk of harm to children, and to protect staff at child
facilities. 770
8.13

8.14
The ACT is the only jurisdiction to provide for a type of order specific to
the workplace in its civil restraining order legislation. Several other Australian
jurisdictions have examined the issue of specifically protecting employees in a
workplace by means of civil restraining order legislation but have made no
recommendation for legislative amendment. 771

Submissions
8.15
In its Discussion Paper, the Commission sought submissions on
whether there should be particular grounds for obtaining an order under the
Peace and Good Behaviour Act 1982 (Qld) in specific situations, such as in the
workplace. 772
8.16
Commerce Queensland, a peak body representing Queensland
employers, favoured the specific inclusion in the legislation of workplace orders.
It acknowledged the potential overlap between workplace orders and other
768

769

770
771

772

Domestic Violence and Protection Orders Act 2001 (ACT) s 45(2). A ‘child facility’ is defined in s 42A of that
Act to mean:
•

a preschool, childcare centre, school, or other similar facility the main purpose of which is the care
or education of children; or

•

a paediatric ward, or other facility in a hospital the main purpose of which is to provide health
services for children; or

•

an office or other facility used by or for the Territory for children or young people who are, under the
Children and Young People Act 1999 (ACT), ch 7, in need of care and protection.

Domestic Violence and Protection Orders Amendment Act 2005 (ACT) ss 24, 25 (commenced 25 March
2005). The amendments contained in that Act were partly made in response to a review of the operation of
provisions about personal and domestic violence orders and were generally directed at increasing protection
for people from violence, harassment and intimidation: Explanatory Statement, Domestic Violence and
Protection Orders Amendment Bill 2005 (ACT) 2.
See ACT, Parliamentary Debates, Legislative Assembly, 17 March 2005, 1154 (Ms Karin MacDonald).
In Western Australia, the Ministry of Justice in its evaluation of the Restraining Orders Act 1997 (WA) made
no recommendation pending the provision of further advice on legislative and operational requirements:
Ministry of Justice, Western Australia, Policy and Legislation Division, Report on the Evaluation of the First Six
Months of the Operation of the Restraining Orders Act 1997 (December 1998) 54. The New South Wales
Law Reform Commission in its review of the apprehended violence legislation considered whether to expand
the range of persons able to apply for an order to include employer corporations. The Commission ultimately
did not support the general availability of third party applications. New South Wales Law Reform
Commission, Report, Apprehended Violence Orders Report No 103 (2003) [6.6], [6.8].
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 38 (Question 4-7).
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means of legal redress (with the consequence that there would be infrequent
demand for such orders) but considered that such an overlap did not justify the
omission of a workplace order mechanism. 773 In the view of this submission,
while other avenues for dealing with unwanted behaviours may address only
the immediate circumstances, such as where a person who has damaged
company property is arrested by the police, a peace and good behaviour order
would safeguard against such behaviour recurring. This submission also
expressed the view that often employees will report incidents of mistreatment to
their employer but, for various reasons, will be unwilling or reluctant to take
action in respect of the matter themselves.
8.17
Commerce Queensland gave the following examples as situations in
which a workplace order would be useful:
•

where a former employee whose claim of unfair dismissal has not settled
at conciliation and who has consequently fixated upon the employer and
engaged in obsessive harassing behaviours such as telephone calls and
loitering; and

•

where a former employee in a small shop, who is a respondent in an
anti-discrimination claim, constantly comes into the shop with his or her
family members to harass and intimidate people.

8.18
The Queensland Working Women’s Service Inc and Young Workers
Advisory Service considered the legislation to obtain a workplace order should
be used cautiously in conjunction with fair industrial practices, and also
observed harassing or offensive behaviour may be covered by internal
workplace policies, for example, workplace grievance mechanisms. 774

One community legal service, while opposed to prescriptive grounds to
cover a specific situation such as the workplace, suggested that there needs to
be some contextual element to avoid the exploitative use of the legislation. 775

8.19

8.20
A Queensland magistrate considered that if the grounds for a complaint
are broadened, there does not appear to be a need for a specific workplace
order. 776

773
774
775
776

Submission 23.
Submission 3.
Submission 14.
Submission 12.
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The Commission’s view
8.21
The Commission is of the view that it is appropriate for the Personal
Protection Bill 2007 to provide a legislative mechanism for the protection of
people in the workplace, through the provision of a scheme for the making of
workplace protection orders.
8.22
The Commission intends that the focus of a workplace protection order
should be on the workplace rather than a particular employer or employee. The
purpose of a workplace protection order is to ensure the safety and protection of
employers and employees for the workplace and for the protection of property
at the workplace, where particular conduct has been threatened towards such
persons or property because that person or property is connected with the
workplace.

The option of a workplace protection order may be appropriate where,
for example, a person who has a grievance against a workplace commits
workplace violence against one or more employees at the workplace or property
at the workplace. In particular, in workplaces that have large numbers of
employees, a high staff turnover, or employees who regularly change their daily
roles, it may be more convenient or desirable for an employer to apply for a
workplace order than for one or more employees to apply, separately or
together, for one or more personal protection orders.

8.23

The Commission notes that, in the workplace context, an employer has
rights and obligations, which arise under the employment relationship, and
which include duties and obligations to ensure the health and safety of his or
her employees. 777
8.24

The Commission does not intend for the availability of workplace
protection orders to create a new right or obligation in relation to employment
relationships. A workplace protection order is available as a legislative
mechanism for the protection of people and property in the workplace.
However, an employer is under no compulsion to apply for such an order. For
the sake of clarity, the Commission considers that the Personal Protection Bill
2007 should provide that the availability of workplace protection orders under
the Bill does not create a new right or obligation in relation to employment
relationships.
8.25

777

For example, occupational health and safety legislation imposes on every employer general obligations to
ensure the health, safety and welfare at work of all their employees. Under the Workplace Health and Safety
Act 1995 (Qld), an employer is required to undertake risk management practices to ensure the health and
safety of employees: Workplace Health and Safety Act 1995 (Qld) ss 22(2), 28. Employees are also entitled
to compensation for an injury, including psychological and psychiatric disorders, arising out of or in the course
of employment under the Workers’ Compensation and Rehabilitation Act 2003 (Qld). The employer also has
both contractual and tortious obligations. The contractual obligations arise from an implied term to take
reasonable care not to expose employees to unnecessary risks to their health and safety: Wright v TNT
Management Pty Ltd (1989)15 NSWLR 679, 684 (Mahoney J) citing Halsbury’s Laws of England (4th ed,
2002) Vol 16 [560]. The tortious obligation, in negligence, arises from the fact that employers are under a
non-delegable duty of care to their employees to ensure that they do not expose them to risks which could
affect their health or safety: see, for example, Kondis v State Transport Authority (1984) 154 CLR 672;
Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16.
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GROUNDS FOR OBTAINING A WORKPLACE PROTECTION ORDER
Earlier in this chapter, the Commission has recommended that the
Personal Protection Bill 2007 provide for a scheme for the making of workplace
protection orders. This raises for consideration the issue of the grounds for
making a workplace protection order.
8.26

The position in other jurisdictions
The ACT civil restraining order legislation provides for a workplace
order to be made if the court is satisfied the respondent has engaged in
personal violence in relation to the workplace, and may engage in personal
violence in relation to the workplace during the time the order is proposed to
operate if the order is not made. 778 ‘Personal violence in relation to the
workplace’ is behaviour that: 779
8.27

•

causes, or threatens to cause, personal injury to an employee in the
employee’s capacity as an employee at the workplace;

•

causes, or threatens to cause, damage to property in the workplace in a
way that causes reasonable fear in an employee; or

•

is harassing or offensive to an employee in the employee’s capacity as
an employee at the workplace.

Submissions
Commerce Queensland considered that harassing and offensive
behaviour should be included as a ground for a workplace order under the
Peace and Good Behaviour Act 1982 (Qld) as well as personal injury and
property damage, or threats of personal injury or property damage. 780 This
submission also suggested there should be no requirement of fear.
8.28

The Commission’s view
The purpose of a workplace protection order is to ensure the safety and
protection of an employer for a workplace and his or her employees and to
protect property at the workplace. This is to be achieved by providing that a
workplace protection order may be made when there is a requisite connection
between the commission of particular conduct and the workplace.
8.29

778
779
780

Domestic Violence and Protection Orders Act 2001 (ACT) s 45.
Domestic Violence and Protection Orders Act 2001 (ACT) s 44.
Submission 23.
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The Commission considers that the Personal Protection Bill 2007
should provide for a specific type of prohibited conduct, committed in relation to
a workplace, called ‘workplace violence’. The Commission further considers
that workplace violence should be defined as any of the following acts that a
person commits in relation to a workplace:

8.30

•

wilful injury of another person who is an employer for the workplace or an
employee of an employer for the workplace, committed while the other
person is engaged in an activity relating to the workplace or because the
other person is an employer for the workplace or an employee of an
employer for the workplace;

•

harassment or intimidation of another person who is an employer for the
workplace or an employee of an employer for the workplace, committed
while the other person is engaged in an activity relating to the workplace
or because the other person is an employer for the workplace or an
employee of an employer for the workplace;

•

wilful damage to property at the workplace;

•

a threat to commit any of those acts.

Since the workplace is the focus of a workplace protection order, wilful
damage to property in the workplace is intended to cover any property in the
workplace, regardless of its ownership.

8.31

The Commission has recommended that the Personal Protection Bill
2007 should include a provision specifying that a person who counsels or
procures someone else to commit an act that, if done by the person, would be
an act of personal violence is taken to have committed the act. The Bill should
make similar provision in relation to workplace violence. 781

8.32

8.33
The Commission has also recommended elsewhere in this Report that
the Personal Protection Bill 2007 should provide that the relevant conduct for
obtaining a personal protection order is ‘personal violence’ and that ‘personal
violence’ is a form of ‘prohibited conduct’ under the Bill. The Commission also
considers that the Bill should similarly provide that ‘workplace violence’ is a type
of ‘prohibited conduct’ under the Bill. 782

The Commission considers it appropriate that ‘workplace violence’
covers substantially the same type of conduct, in relation to the workplace, as
the conduct covered by ‘personal violence’, in relation to an individual, which
the Commission has recommended elsewhere in this Report for personal
8.34

781
782

See para 5.163 of this Report.
See para 5.42 of this Report.
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protection orders. 783 Similarly, the Commission is of the view that the grounds
on which the court may make a workplace protection order should mirror the
grounds in relation to personal protection orders. 784
The Commission is therefore of the view that the court may make a
workplace protection order against a person if it is satisfied of the following
grounds:

8.35

•

the person has committed workplace violence in relation to a workplace;
and

•

the person is likely to commit workplace violence in relation to the
workplace again.

Further, for the purpose of deciding whether a person is likely to
commit workplace violence in relation to the workplace again, the court may
have regard to past conduct of the person. The Commission has recommended
a similar provision in relation to the proposed grounds for obtaining a personal
protection order under the Bill. 785

8.36

The Commission also considers that it is important that the inclusion of
these grounds in the Personal Protection Bill 2007 does not result in unintended
or undesirable consequences. The Commission considers this is addressed by
clearly specifying the behaviour covered by ‘workplace violence’.
The
Commission considers that, given the similarity of ‘workplace violence’ and
‘personal violence’, the same considerations in relation to the type of conduct
covered by the grounds for personal protection orders would apply in relation to
workplace protection orders. For example, the Commission notes that conduct
must be of some significance, in the light of the particular circumstances, to be
regarded as ‘intimidation or harassment’. 786
8.37

8.38
The Commission has also recommended the inclusion of procedural
safeguards to prevent the misuse of the legislation. In Chapter 5, for example,
the Commission has recommended that the Personal Protection Bill 2007
should provide that nothing in the Bill prevents the court from summarily

783

784

785
786

The Commission has recommended at para 5.66, 5.81, 5.110, 5.113 of this Report that the Personal
Protection Bill 2007 should provide that ‘personal violence’ is the commission by the respondent against an
aggrieved person of wilful injury, wilful damage or harassing or intimidating behaviour, or a threat to commit
one of those acts.
The Commission has recommended at para 5.41–5.43, 5.145 of this Report that the Personal Protection Bill
2007 should provide that the court may make a personal protection order against a person if it is satisfied that
the person has committed personal violence against an aggrieved person and the person is likely to commit
personal violence against the aggrieved person again if the order is not made.
See para 5.146 of this Report.
See para 5.87 of this Report.
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dismissing an application, including an application for a workplace protection
order, if it is satisfied the application is malicious, false, frivolous or vexatious. 787
It is possible that the definition of ‘workplace violence’ may capture an
act that is done at a workplace for an industrial dispute. 788 The Commission
considers that, if an act is done for the purpose of an industrial dispute under
the Industrial Relations Act 1999 (Qld), the appropriate avenues for dealing with
that act, and its consequences, if necessary, are through the industrial disputes
process and any common law or criminal proceedings that are available and
which the parties decide to pursue. The Commission is therefore of the view
that the Personal Protection Bill 2007 should include a proviso that, for the
purposes of the Bill, an act that is done for an industrial dispute under the
Industrial Relations Act 1999 (Qld) is not ‘workplace violence’. 789 If, however,
an act amounts to ‘personal violence’ against an individual, the individual may
be able to make a complaint under the criminal law or, if the grounds are met,
an application for a personal protection order under the Personal Protection Bill
2007.
8.39

WHO MAY APPLY FOR A WORKPLACE PROTECTION ORDER
The Peace and Good Behaviour Act 1982 (Qld) provides that a person
may make a complaint about the conduct of another person towards the
complainant or the complainant’s property, or towards a person under the
complainant’s ‘care or charge’. 790 The expression ‘care or charge’ is not
defined. The question whether an employee is under the ‘care or charge’ of his
or her employer has received little judicial consideration in Queensland. While
there is some authority to suggest that an employee is not under his or her
employer’s care or charge, 791 an employer owes a non-delegable duty of care
to his or her employees. 792 At present, therefore, it is unclear whether an
employer is able to bring an application for a peace and good behaviour order
on behalf of an employee or a group of employees. In the absence of a right by
an employer to apply for a peace and good behaviour order on behalf of an
8.40

787
788

789

790
791
792

The Commission has also recommended, at para 20.175 of this Report that, if the court dismisses an
application as malicious, false, frivolous or vexatious, the court may make a costs order.
An ‘industrial dispute’ under the Industrial Relations Act 1999 (Qld) means a dispute, including a threatened or
probable dispute, or a situation that is likely to give rise to a dispute, about an industrial matter: Industrial
Relations Act 1999 (Qld) s 4, sch 5 (definition of ‘industrial dispute’). For what constitutes an ‘industrial
matter’, see Industrial Relations Act 1999 (Qld) s 7.
The Criminal Code (Qld) similarly provides that ‘unlawful stalking’ does not include ‘acts done for the
purposes of a genuine industrial dispute’: Criminal Code (Qld) s 359D(b). A restraining order therefore cannot
be made under s 359F of the Criminal Code (Qld) in criminal proceedings for unlawful stalking in respect of
such conduct.
Peace and Good Behaviour Act 1982 (Qld) s 4(1).
SJ Mead on behalf of Telstra Corporation Limited v KC Ivory (Unreported, District Court of Queensland,
Wylie DCJ, 20 February 1998) [14].
See Kondis v State Transport Authority (1984) 154 CLR 672.
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employee, only the employee is eligible to apply for an order for his or her
protection.
The position in other jurisdictions
The workplace orders scheme under the ACT’s civil restraining order
legislation provides for an employer to apply for a workplace order for the
purpose of protecting people in the workplace. 793
8.41

An ‘employer’ is defined under the ACT civil restraining order legislation
as someone who engages an individual under a contract of service, under a
contract for services, under an apprenticeship, under a vocational training
agreement, or to work as a volunteer. 794 An ‘employee’ is defined as an
individual engaged under a contract of service, under a contract for services,
under an apprenticeship, under a vocational training agreement, or to work as a
volunteer. 795
8.42

8.43
The Domestic Violence and Protection Orders Act 2001 (ACT)
specifically provides that an employer is the aggrieved person for the purpose of
making an application for a workplace order to restrain certain conduct against
the employer’s employees. 796 A recent amendment to the ACT legislation also
enables a person in control of a child facility or a person employed in a child
facility to apply for a workplace order. 797 The court may make the order in
relation to a workplace that is a child facility if satisfied that the respondent
poses a risk to people at the workplace, for example children, carers or
teachers. 798
793

794
795
796

An ‘aggrieved person, for a workplace order’ means the employer of the person against whom the conduct is
directed: Domestic Violence and Protection Orders Act 2001 (ACT) s 42A (definition of ‘aggrieved person, for
a workplace order’ para (a)). Section 43 of the Domestic Violence and Protection Orders Act 2001 (ACT)
provides that the availability of workplace orders under that Act does not create a new right or obligation in
relation to employment relationships.
Domestic Violence and Protection Orders Act 2001 (ACT) s 3, Dictionary (definition of ‘employer’).
Domestic Violence and Protection Orders Act 2001 (ACT) s 3, Dictionary (definition of ‘employee’).
Domestic Violence and Protection Orders Act 2001 (ACT) ss 11(2), 42A (definition of ‘aggrieved person’
para (a)). Note that in Firestone v Australian National University (2004) 184 FLR 53, the court considered the
issue of whether a workplace order should specify the particular employees whom the appellant was
prohibited from contacting. In this case, the appellant appealed against a workplace order which prohibited
the appellant from entering the premises of the Australian National University, being the workplace, and from
‘contacting an employee of the workplace’. The order did not specify particular employees whom the
appellant was prohibited from contacting. Higgins CJ at [60] found that the order was defective in not
specifying the employees who should not be contacted and commented that such specificity in the order
‘would be desirable … to avoid the prospect of accidental or inadvertent breach’. Higgins CJ observed:
It is important to avoid the waste of resources in pursuing a breach action which, when
the facts are known, is revealed as innocent and not culpable. Further, a person has a
right to know what he or she is forbidden to do.
However, because the order had expired and no breach action was pending, the appeal was dismissed.

797

798

Domestic Violence and Protection Orders Act 2001 (ACT) ss 11(2), 42A (definition of ‘aggrieved person’, (b)).
The amendment was made in response to a recommendation of the ACT Law Reform Commission: ACT Law
Reform Commission, Sexual Assault, Report No 18 (2001) 63.
Domestic Violence and Protection Orders Act 2001 (ACT) s 45(2).

Workplace protection orders

191

The focus of a workplace order is on the workplace rather than
individual employees. 799 Consequently, the Domestic Violence and Protection
Orders Act 2001 (ACT) provides that an employer or other specified person is
the aggrieved person for a workplace order. There is no requirement under that
Act for an affected employee to give consent to the application.
8.44

Submissions
The submissions received by the Commission in relation to the
question of who should be able to apply for a workplace order were evenly
divided.

8.45

The Townsville Community Legal Service Inc suggested that legislative
provisions relating to orders in the workplace ought to be general rather than
prescriptive about who may for an order and the type of order that may be
obtained. 800 This submission suggested an employer might be able to make an
application as an authorised person; alternatively, the legislation could adopt
the eligibility criteria used in the Anti-Discrimination Act 1992 (Qld), which
provides for a complaint to be made by an individual, a representative or an
entity. This submission also suggested this approach would enable an
employer or an institution to apply for an order to protect others.
8.46

Commerce Queensland considered the Peace and Good Behaviour
Act 1982 (Qld) should include a mechanism, based on the ACT model, to
enable an employer for a workplace to apply for a workplace order. 801 This
submission considered that there should be no requirement for an affected
employee to give consent to the application as such a requirement might unduly
frustrate the process. This submission also considered that concerns about
possible inappropriate paternalistic motivations of employers in using the
mechanism would be adequately addressed by the vetting of the application
upon the hearing of the matter by a magistrate.
8.47

The Queensland Working Women’s Service Inc and Young Workers
Advisory Service expressed concern that bringing an application for a
workplace order might involve a degree of paternalism on the part of the
employer. 802 Nonetheless, this submission expressed the view that, consistent
with the responsibility of an employer to provide a safe work environment, it
may be appropriate, in certain circumstances, for an employer to seek a
workplace order on behalf of an employee. This submission suggested that it
would be appropriate for an employer to apply for an order to protect an
employee only in circumstances where the employee is at risk of harm and
8.48

799
800
801
802

See the Second Reading Speech of the Protection Orders Bill 2001 (ACT): ACT, Parliamentary Debates,
Legislative Assembly, 15 June 2001, 1819 (Mr Bill Stefaniak, Minister for Education and Attorney-General).
Submission 14A.
Submission 23.
Submission 3.
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consents to the application for an order. In the case of an employee who is a
child, this submission suggested an additional requirement of consultation with
the person who provides care and supervision for the child (for example, a
parent, a guardian or a person at the child’s school).
Two submissions, from the Queensland Council of Unions and Caxton
Legal Centre Inc, supported the retention of the existing legislative approach
whereby the employee as the complainant may apply for an order, rather than
an employer on behalf of an employee. 803 Caxton Legal Centre Inc suggested
that in extreme cases this power could be misused by government department
staff wishing to penalise members of the public who have legitimate
complaints: 804
8.49

This could have the effect of excluding a person from a government department
when that person otherwise has wholly legitimate complaints about service
provision by the relevant department. We appreciate that there may be serious
cases where an individual’s behaviour could warrant intervention by an
employer, however, we submit that further research would need to be done to
fully explore this issue before the Act is extended in this way. It is also likely
that such events can be adequately dealt with under existing alternative Acts or
Regulations.

The Commission’s view
As mentioned earlier in this chapter, the focus of a workplace
protection order is on the workplace. Consistent with this focus, and with the
employer’s legal responsibilities to ensure the health and safety of his or her
employees at the workplace, the Commission considers it appropriate that the
Personal Protection Bill 2007 provide that an employer for a workplace in
relation to which the workplace violence constituting the grounds for the order
has been committed is the aggrieved person for a workplace protection order
and the person who may apply for the order.

8.50

Since the grounds for obtaining a workplace protection order include
conduct committed against an employer or an employee for a workplace, or
against property at the workplace, the availability of a workplace protection
order does not depend on an employer having been personally subject to
workplace violence. Nonetheless, the Commission considers it appropriate,
given the focus of a workplace protection order is on the workplace rather than
on individuals, for an employer, as a representative of the workplace, to be the
relevant eligible person to apply for the order.

8.51

This position contrasts with the eligibility provisions the Commission
has proposed in relation to the making of personal protection orders which
provide that an aggrieved person is a person against whom personal violence
has been committed.

8.52

803
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Submissions 16, 19.
Submission 19.
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The Commission considers that the Personal Protection Bill 2007
should also specify that an application for a workplace protection order may be
made by one or more applicants and for one or more aggrieved persons. 805

8.53

The Commission also considers the Personal Protection Bill 2007
should include definitions of ‘employer’ and ‘employee’, similar to the definitions
used in the ACT legislation. 806
8.54

Whilst it will usually be an employer for the workplace who applies for a
workplace protection order, the Personal Protection Bill 2007 should also
provide that a police officer may be an applicant for a workplace protection
order on behalf of an employer for the workplace. This approach is consistent
with that taken by the Commission in relation to personal protection orders. 807
8.55

The Commission does not, however, consider it necessary to make
provision in the Bill requiring police to make applications for workplace
protection orders in certain circumstances, particularly given that applications
will usually be made by an employer and that, consequently, the need for police
applications will be uncommon.

8.56

In the Commission’s view, the ability of an employer, or a police officer,
to make an application for an order to protect employees should not be
conditional upon the consent of the individual employees to the order being
made. In some workplaces, where the employees are employed on a casual
basis or as shift workers, it may be impractical, or unreasonable, to impose a
requirement on an employer to obtain the consent of an employee as a
prerequisite to the making of a workplace protection order. The Personal
Protection Bill 2007 should therefore include a provision to clarify that an
application for a workplace protection order may be made whether or not an
employee of an aggrieved person agrees to the making of the application.

8.57

Given that an application for a workplace protection order may be
made without the consent of an employee for the workplace, the Commission
considers that an employee who is to be protected by a workplace protection
order should have standing to appear on the hearing of the application to make,
vary or set aside an order. In this regard, the Commission notes that its general
recommendation about a person’s entitlement to appear in proceedings for an
application under the Personal Protection Bill 2007, is sufficient to deal with the
standing of an employee, who is or is sought to be protected by a workplace
protection order, to appear in an application to make, vary or set aside the
order. 808
8.58

805
806
807
808

See para 6.142 of this Report.
See para 8.42 of this Report.
See para 6.125 of this Report.
See para 20.74 of this Report.
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CONDITIONS OF A WORKPLACE PROTECTION ORDER
8.59
The Peace and Good Behaviour Act 1982 (Qld) does not specify any
particular limitations or restrictions that a court may include in a peace and good
behaviour order.

The Act merely provides that the court may order ‘that the defendant
shall keep the peace and be of good behaviour for such time, specified in the
order, as the Court thinks fit,’ and that the order may contain ‘such other
stipulations or conditions’ as the court considers appropriate.

8.60

The position in other jurisdictions
8.61
The ACT civil restraining order legislation provides that in making a
final personal protection order (including a workplace order), the court has a
broad power to impose the conditions or prohibitions it considers necessary or
desirable in the circumstances of a particular application. 809

In addition, the legislation specifies certain conduct that the court may
prohibit and identifies conduct that may be made subject to particular
conditions.
8.62

Section 47(2) of the Domestic Violence and Protection Orders Act 2001
(ACT) provides that a final workplace order may do one or more of the
following: 810
8.63

•

prohibit the respondent from entering the workplace;

•

prohibit the respondent from being within a particular distance from the
workplace;

•

prohibit the respondent from contacting, harassing, threatening or
intimidating an employee at the workplace;

•

prohibit the respondent from damaging property in the workplace;

•

prohibit the respondent from causing another person to do any of the
above;

•

state the conditions on which the respondent may enter or approach the
workplace, or approach or contact an employee.

8.64
In addition, a final personal protection order (including a workplace
order) will generally have the effect of cancelling any firearms licence held by

809
810

Domestic Violence and Protection Orders Act 2001 (ACT) ss 42(1), 47(1).
Domestic Violence and Protection Orders Act 2001 (ACT) s 47(2).
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the respondent. 811
The Supreme Court of the ACT has considered whether a workplace
order should specify the particular employees whom the respondent was
prohibited from contacting. In Firestone v Australian National University, 812 the
respondent appealed against a workplace order that prohibited him from
entering the premises of his workplace, a university campus, and from
‘contacting an employee of the workplace’. The order did not specify the
particular employees whom the respondent was prohibited from contacting.
The court found that the order was defective because it did not specify the
particular employees who should not be contacted and commented that such
specificity in the order ‘would be desirable … to avoid the prospect of accidental
or inadvertent breach’. 813
8.65

Submissions
Two submissions received by the Commission in response to the
Discussion Paper specifically considered the types of conditions that should be
included in workplace orders. 814
8.66

The Queensland Council of Unions considered provision should be
made in the peace and good behaviour legislation for specific types of
conditions that can be made in a workplace order: 815
8.67

[T]o provide generality within the order runs the risk of inadvertent breaches.
This appears to be an issue that is more prudently covered in the legislation
rather than developed in the authorities.

Commerce Queensland considered that it would be desirable for the
court to exercise its discretion in fashioning the conditions of an order. 816 It also
considered that it would be appropriate for the peace and good behaviour
legislation to include specific conditions that can be included in an order and
that conditions for a workplace order should be based on the similar provision in
the ACT legislation. 817
8.68

8.69
In relation to whether a workplace order should specify the particular
employees protected by the order, Commerce Queensland considered that an
order should be able to apply to all employees of that workplace and, for the
811
812
813
814
815
816
817

Domestic Violence and Protection Orders Act 2001 (ACT) s 38(1), (2). But see s 38(3).
(2004) 184 FLR 53.
Ibid [60].
Submissions 16, 23.
Submission 16.
Submission 23.
See Domestic Violence and Protection Orders Act 2001 (ACT) s 47(2) which is discussed at para 8.63 of this
Report.
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purposes of clarity, to any employees specifically named in the order. However,
it cautioned against requiring that an order specify the persons who are to be
protected, because other persons who may later be affected by the behaviour
might be overlooked.
In addition, Commerce Queensland considered that a term imposing
geographic restrictions should be able to be imposed under a workplace order.
The order should also be wide enough to protect an employee, in his or her
capacity as an employee, while outside the workplace, such as on his or her
way home from work.
8.70

The Commission’s view
The Commission considers that the Personal Protection Bill 2007
should provide that it is a condition of a workplace protection order that the
respondent must not commit workplace violence in relation to the workplace
described in the order. The Commission has made a similar recommendation
in relation to personal protection orders. 818

8.71

The Commission also considers that the court, when making or varying
a workplace protection order, should have discretion to impose the conditions it
considers necessary and appropriate in the circumstances. Further, in deciding
whether to impose specific conditions in a workplace protection order, the need
to protect a person protected by the order is to be of paramount importance to
the court. The Commission has recommended the inclusion of similar
requirements in relation to personal protection orders. 819
8.72

The Commission also considers the Personal Protection Bill 2007
should include the following list of examples of specific conditions the court may
include in a workplace protection order, generally similar to those specified in
section 47(2) of the Domestic Violence and Protection Orders Act 2001
(ACT), 820 rather than those it has recommended for personal protection orders:
8.73

•

conditions prohibiting the respondent from entering or approaching within
a stated distance of the workplace;

•

conditions prohibiting the respondent from approaching or contacting a
person protected by the order;

•

conditions prohibiting the respondent from causing someone else to
engage in conduct prohibited under the order, including asking someone
else to contact a person protected by the order;

818
819
820

See para 7.29 of this Report.
See para 7.36, 7.89 of this Report.
See para 8.63 of this Report.
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conditions on which the respondent may enter or approach the
workplace, or approach or contact a person protected by the order.

The Commission also notes that the standard condition it has
recommended for workplace protection orders (that the respondent must not
commit workplace violence in relation to the workplace) is sufficient to prohibit
the respondent from damaging property in the workplace, without the need to
impose a specific condition to that effect. 821

8.74

8.75
Further, the same provisions the Commission has recommended in
relation to conditions about weapons in personal protection orders should apply
to workplace protection orders. 822 This would ensure that where the respondent
has made a threat of serious violence involving a weapon or a thing that could
be used as a weapon, the court may include conditions in the order preventing
the respondent from possessing a weapon, or a stated thing that could be used
as a weapon, or from holding a weapons licence in a workplace protection
order.

In the Commission’s view, it is desirable for an order to identify
particular persons who are to be protected by an order where it is appropriate to
do so. However, the Commission does not consider the naming of individual
employees who are to be protected by the order should be required. In some
situations, it may be difficult to name a specific employee in an order. For
example, the respondent’s behaviour may be directed towards employees
generally. If employees were required to be named, it may also be necessary
to initiate, or to continue with, proceedings under the Personal Protection Bill
2007 to accommodate variations relating to the employees protected by the
order. These problems could be avoided by naming the employees as
members of a class. However, the Commission also acknowledges the
competing view that the persons protected by an order should be specifically
named so that a respondent to the order knows the identity of the persons
protected by the order, thereby enabling the respondent to avoid an inadvertent
breach of the order. 823
8.76

In the Commission’s view, the Personal Protection Bill 2007 should be
sufficiently flexible to enable the tension between these considerations to be
resolved on a case by case basis. This can be accommodated by allowing the
court sufficient flexibility, in the exercise of its discretion in formulating the
conditions of the order, to identify the persons protected by the order, by name,
as members of a class, or by some other relevant description. The Commission
does not, therefore, consider it necessary to include a specific provision in the
Bill about the way in which an employer or employee protected by a workplace
protection order is to be identified in the order.

8.77

821
822
823

‘Workplace violence’ includes wilful damage to property at the workplace: see para 8.30 of this Report.
See para 7.148–7.154 of this Report.
See para 8.65 of this Report. See also Firestone v Australian National University (2004) 184 FLR 53.
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The Commission also considers that, as with the scheme for personal
protection orders under the Bill, the application form for a workplace protection
order should specify the types of conditions that may be imposed on a
respondent in a workplace protection order.

8.78

APPLICATION OF OTHER PROVISIONS TO WORKPLACE PROTECTION
ORDERS
Elsewhere in this Report, the Commission has made a number of
recommendations about the provisions of the Personal Protection Bill 2007 in
relation to protection orders generally. For example, the Commission has made
recommendations about the procedures and proceedings for making and
hearing an application, making protection orders or interim protection orders,
varying and setting aside protection orders, making protection orders by
consent, appeals and the registration of orders made outside Queensland.

8.79

The Commission considers that, unless the Personal Protection Bill
2007 specifically provides otherwise in relation to workplace protection orders,
the general provisions of the Personal Protection Bill 2007 dealing with
protection orders should apply to workplace protection orders.
8.80

RECOMMENDATIONS
8.81

The Commission makes the following recommendations:

Power to make workplace protection orders
8-1

The Personal Protection Bill 2007 should provide for a specific kind
of protection order made in relation to the workplace (a ‘workplace
protection order’). 824

8-2

The Personal Protection Bill 2007 should provide that the
availability of workplace protection orders under the Bill does not
create a new right or obligation in relation to employment
relationships. 825
See Personal Protection Bill 2007 cl 60.

824
825

See para 8.21 of this Report.
See para 8.25 of this Report.
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Grounds for obtaining a workplace protection order
8-3

The Personal Protection Bill 2007 should provide that the court may
make a workplace protection order against a person if it is satisfied
the person: 826
(a)

has committed workplace violence in relation to a workplace;
and

(b)

is likely to commit workplace violence in relation to the
workplace again.

See Personal Protection Bill 2007 cl 33(1).

8-4

The Personal Protection Bill 2007 should provide that ‘workplace
violence’ is any of the following acts a person commits in relation
to a workplace: 827
(a)

wilful injury of another person who is an employer for the
workplace or an employee of an employer for the workplace,
committed while the other person is engaged in an activity
relating to the workplace or because the other person is an
employer for the workplace or an employee of an employer
for the workplace;

(b)

harassment or intimidation of another person who is an
employer for the workplace or an employee of an employer
for the workplace, committed while the other person is
engaged in an activity relating to the workplace or because
the other person is an employer for the workplace or an
employee of an employer for the workplace;

(c)

wilful damage to property at the workplace;

(d)

a threat to commit any of those acts.

For the purposes of the Personal Protection Bill 2007, ‘workplace
violence’ is a form of ‘prohibited conduct’. 828
See Personal Protection Bill 2007 cl 6(1), (3).

826
827
828

See para 8.35 of this Report.
See para 8.30 of this Report.
See para 8.33 of this Report
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8-5

The Personal Protection Bill 2007 should provide that a person who
counsels or procures someone else to commit an act that, if done
by the person, would be an act of workplace violence is taken to
have committed the act. 829
See Personal Protection Bill 2007 cl 6(1), (5)

8-6

The Personal Protection Bill 2007 should provide that, for deciding
whether the person is likely to commit workplace violence in
relation to the workplace again, the court may have regard to past
conduct of the person. 830
See Personal Protection Bill 2007 cl 33(3).

8-7

The Personal Protection Bill 2007 should provide that an act done
for an industrial dispute under the Industrial Relations Act 1999
(Qld) is not ‘workplace violence’. 831
See Personal Protection Bill 2007 cl 6(4).

Who is an aggrieved person for a workplace protection order
8-8

The Personal Protection Bill 2007 should provide that a person is an
aggrieved person for a workplace order if the person is an employer
for the workplace in relation to which workplace violence,
constituting the ground on which the order is or may be made, has
been committed. 832
See Personal Protection Bill 2007 cl 8(1)(b).

Who may apply for a workplace protection order
8-9

The Personal Protection Bill 2007 should provide that any of the
following persons may apply for a workplace protection order: 833
(a)

829
830
831
832
833

an aggrieved person for the order; or

See para 8.32 of this Report.
See para 8.36 of this Report.
See para 8.39 of this Report.
See para 8.50 of this Report.
See para 8.51, 8.55 of this Report.
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a police officer, for an aggrieved person.

See Personal Protection Bill 2007 cll 10, 16(1), (2).

8-10

The Personal Protection Bill 2007 should specify that an application
for a workplace protection order may be made by one or more
applicants and for one or more aggrieved persons. 834
See Personal Protection Bill 2007 cl 16(4).

8-11

The Personal Protection Bill 2007 should define an ‘employer’ as
someone who engages an individual: 835
(a)

under a contract of service; or

(b)

under a contract for services; or

(c)

under an apprenticeship; or

(d)

under a training contract under the Vocational Education,
Training and Employment Act 2000 (Qld); or

(e)

to work as a volunteer.

See Personal Protection Bill 2007 cl 3, sch (definition of ‘employer’).

8-12

The Personal Protection Bill 2007 should define an ‘employee’ as an
individual engaged by an employer. 836
See Personal Protection Bill 2007 cl 3, sch (definition of ‘employee’).

8-13 The Personal Protection Bill 2007 should include a provision to
clarify that an application for a workplace protection order may be
made whether or not an employee of an aggrieved person agrees to
the making of the application. 837
See Personal Protection Bill 2007 cl 16(5).

834
835
836
837

See para 8.53 of this Report
See para 8.54 of this Report.
Ibid.
See para 8.57 of this Report.
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Conditions of a workplace protection order
8-14

The Personal Protection Bill 2007 should provide that an application
form for a workplace protection order should specify the types of
conditions that may be imposed on the order. 838

8-15

The Personal Protection Bill 2007 should provide that it is a
condition of a workplace protection order that the respondent for
the order must not commit workplace violence in relation to the
workplace stated in the order. 839
See Personal Protection Bill 2007 cl 34.

8-16 The Personal Protection Bill 2007 should provide that a court that
makes or varies a workplace protection order may impose the
conditions on the order the court considers necessary and
appropriate in the circumstances. 840
See Personal Protection Bill 2007 cl 35(1).

8-17 The Personal Protection Bill 2007 should provide that in deciding
whether to impose specific conditions on a workplace protection
order, the need to protect the persons protected by the order must
be of paramount importance to the court. 841
See Personal Protection Bill 2007 cl 35(2).

8-18

838
839
840
841
842

The Personal Protection Bill 2007 should include a list of examples
of specific conditions the court may include in a workplace
protection order, generally modelled on those specified under the
Domestic Violence and Protection Orders Act 2001 (ACT)
including: 842
(a)

conditions prohibiting a respondent from entering or
approaching within a stated distance of, the workplace stated
in the order;

(b)

conditions prohibiting a respondent from approaching or
contacting a person protected by the order;

See para 8.78 of this Report.
See para 8.71 of this Report.
See para 8.72 of this Report.
Ibid.
See para 8.73 of this Report.
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(c)

conditions prohibiting a respondent from causing someone
else to engage in conduct prohibited under the order,
including asking someone else to contact a person protected
by the order;

(d)

conditions on which a respondent may enter or approach the
workplace, or may approach or contact a person protected by
the order.

See Personal Protection Bill 2007 cl 35(3)(a)–(d).

8-19 The Personal Protection Bill 2007 should provide that the court may
include conditions prohibiting a respondent from possessing a
weapon, or a stated thing that could be used as a weapon, or from
holding a weapons licence in a workplace protection order.
Further, the provisions the Commission has recommended in
relation to conditions about weapons in personal protection orders
should also apply in relation to workplace protection orders. 843
See Personal Protection Bill 2007 cll 35(3)(e), (5), 36, 61.

Application of other provisions to workplace protection orders
8-20 Unless the Personal Protection Bill 2007 specifically provides
otherwise in relation to workplace protection orders, the general
provisions of the Personal Protection Bill 2007 dealing with
protection orders should apply to workplace protection orders. 844
See Personal Protection Bill 2007 cl 35(4).

843
844

See para 8.75 of this Report.
See para 8.80 of this Report.
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INTRODUCTION
The Commission’s terms of reference require it to consider, in its review
of the Peace and Good Behaviour Act 1982 (Qld), whether the procedure for
obtaining an order under the Act provides an ‘appropriate, easily accessible and
effective mechanism for protection of the community from breaches of the
peace’ and to have regard, in particular, to the complexity of that procedure. 845
9.1

This chapter examines the provisions of the Peace and Good Behaviour
Act 1982 (Qld) dealing with the procedures for making an application for a
peace and good behaviour order. It also compares these provisions with
provisions for making an application under the Domestic and Family Violence
Act 1989 (Qld) and under the civil restraining order legislation in other
jurisdictions.
9.2

This chapter considers the process of making an application for a
protection order, including an application for an interim protection order made
by telephone or other electronic means, under the proposed Personal
Protection Bill 2007.

9.3

In particular, this chapter considers the process of initiating an
application, the degree of formality required for applications, the role of justices
of the peace, the screening of applications for unmeritorious complaints,
telephone applications and the use of notices to appear to start proceedings.
The Commission’s recommendations in this chapter apply to both personal
protection orders and workplace protection orders.

9.4

THE USUAL PROCEDURE FOR INITIATING AN APPLICATION
The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) currently provides that
an application for a peace and good behaviour order is initiated by making a
complaint to a justice of the peace. 846
9.5

Once the complaint has been made, the justice of the peace may make,
or cause to be made, inquiries about the allegation in the complaint. 847 If the
justice of the peace is satisfied that there are grounds for the complaint 848 and
that it is reasonable in the circumstances for the complainant to be in fear of the
defendant, 849 or fearful that the defendant will destroy or damage any property
9.6

845
846
847
848
849

The terms of reference are set out in Appendix 1 to this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4.
Peace and Good Behaviour Act 1982 (Qld) s 5.
The grounds for making a complaint are discussed at para 5.11–5.18 of this Report.
For a complaint made pursuant to s 4(1) of the Peace and Good Behaviour Act 1982 (Qld).
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of the complainant, 850 the justice of the peace may issue a summons requiring
the defendant to appear before, or a warrant requiring that the defendant be
apprehended and brought before, a Magistrates Court. 851
After the justice of the peace has issued the summons or warrant, the
complainant must file the complaint, together with the required number of
copies of the summons or warrant, with the nearest clerk of the court in the
Magistrates Court for the district in which the complaint is made. 852
9.7

The Domestic and Family Violence Protection Act 1989 (Qld)
In comparison, an application for a protection order under the Domestic
and Family Violence Protection Act 1989 (Qld) is made by completing a form
(‘Form DV1’) available from Magistrates Courts or police stations. 853
Information supplied to the Commission indicates that the court registry
generally receives applications for domestic violence orders directly from
applicants. 854
9.8

Section 47 of the Domestic and Family Violence Protection Act 1989
(Qld) provides that, on application made for a protection order, a clerk of the
court or a justice may issue a summons directing the respondent to appear at
the time and place set out in the summons with a view to the respondent being
heard on the matter. 855 The clerk need not issue a summons if the applicant
asks the clerk to arrange for the application to be heard by the court for the
purpose of making a temporary protection order. 856 If the court refuses to make
the temporary protection order and the applicant does not withdraw the
application, the clerk must issue the summons. 857 A justice may only issue a
9.9

850
851

852

853
854
855

856
857

For a complaint made pursuant to s 4(2) of the Peace and Good Behaviour Act 1982 (Qld).
Peace and Good Behaviour Act 1982 (Qld) s 4(2A). Alternatively, a justice of the peace before whom a
complaint is made may order, with the complainant’s consent, that the matter be submitted to mediation rather
than to a Magistrates Court if the justice of the peace considers that the matter would be better resolved in
this way: Peace and Good Behaviour Act 1982 (Qld) s 4(3). Mediation and other dispute resolution processes
are discussed in Chapter 10 of this Report.
Peace and Good Behaviour Regulation 1999 (Qld) s 4. If the justice of the peace decides not to issue a
summons or a warrant, the justice of the peace must as soon as practicable note on the complaint that he or
she is not satisfied about the matters alleged in the complaint or that it is reasonable in the circumstances for
the complainant to be in fear of the defendant, and send the complaint to the nearest clerk of the court in the
Magistrates Court for the district in which the complaint was made: Peace and Good Behaviour Regulation
1999 (Qld) s 5.
See <http://www.communities.qld.gov.au/violenceprevention/forms/documents/pdf/dv01_protectionorder.pdf>
at 4 February 2008.
Information provided by Magistrates Court Branch of the Department of Justice and Attorney-General, 1
August 2007.
Domestic and Family Violence Protection Act 1989 (Qld) s 47(1). However, a justice may issue a summons
under s 47(1) of the Act only if the justice knows that a Magistrates Court is sitting at the time and place that
the justice specifies in the summons for when it is returnable: Domestic and Family Violence Protection Act
1989 (Qld) s 47(7).
Domestic and Family Violence Protection Act 1989 (Qld) s 47(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 47(3).
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summons if the justice knows that a Magistrates Court is sitting at the time and
place specified in the summons. 858
However, a summons under section 47 need not be issued if a police
officer who makes an application for a protection order issues and serves on the
respondent a notice in the form of a notice to appear under the Police Powers
and Responsibilities Act 2000 (Qld). 859 For the purposes of the court being
satisfied on the non-appearance of the respondent that he or she has been
given certain documents, such a notice is taken to be a summons. 860

9.10

The position in other jurisdictions
In the ACT, an application for a protection order is made in the
prescribed form. 861 On receiving the application, the registrar must set a return
date for the application and serve a copy of the application and notice of the
date set for the hearing on the respondent. 862
9.11

In New South Wales, applications are made by issuing and filing an
application notice. 863 On receiving an application, an authorised officer may
issue a warrant. 864

9.12

In South Australia and Victoria, applications are made by way of
complaint. Upon receiving the complaints, the court or registrar, respectively,
may issue a summons or a warrant. 865
9.13

In the Northern Territory, an application for a personal violence
restraining order is made in the approved form and filed in the court. As soon
as practicable after the application is filed, the clerk of the court is required to
9.14

858
859

860
861
862
863

864

865

Domestic and Family Violence Protection Act 1989 (Qld) s 47(7).
Domestic and Family Violence Protection Act 1989 (Qld) s 47(8). A notice mentioned in s 47(8) need not
state an alleged offence as required under the Police Powers and Responsibilities Act 2000 (Qld): Domestic
and Family Violence Protection Act 1989 (Qld) s 47(9)(a).
Domestic and Family Violence Protection Act 1989 (Qld) ss 47(9)(b), 49. See para 11.19 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 11(1); Court Procedures Act 2004 (NSW) s 8.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 15(1), 16(1)(b), (5)(a).
Crimes Act 1900 (NSW) ss 562J(1), 562ZQ(1); Local Courts Act 1982 (NSW) s 37. The Crimes (Domestic
and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007 and will commence on
a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW). Section 562J(1) of the
Crimes Act 1900 (NSW) is substantially replicated in s 18(1) of the Crimes (Domestic and Personal Violence)
Act 2007 (NSW).
Crimes Act 1900 (NSW) s 562ZZI. This provision is replicated in s 88 of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW). As to the application of the legislation in New South Wales, see note 863 of this
Report.
Summary Procedure Act 1921 (SA) ss 49(1), (5), 57(1), 99(1); Crimes (Family Violence) Act 1987 (Vic)
ss 7(1), 9(1). In Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987
(Vic) in relation to stalking behaviour even if there is no family relationship between the complainant and the
person sought to be restrained: Crimes Act 1958 (Vic) s 21A(5).
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give written notice of the time and place for the hearing of the application to the
parties to the order being sought. 866
In Tasmania, an application for a restraint order is made by application
filed with the clerk of the court and served on the respondent. 867
9.15

In Western Australia, an application for a restraining order is made to the
court in person in the prescribed form. The registrar is then required to fix the
date, time and place for the hearing of the application and issue a summons to
bring the respondent to court. 868
9.16

Submissions
In its Discussion Paper, the Commission sought submissions on whether
the existing mechanism for making a complaint under the Peace and Good
Behaviour Act 1982 (Qld) provides an ‘appropriate, easily accessible and
effective mechanism for protection of the community from breaches of the
peace’. 869
9.17

Submissions made to the Commission on this issue generally considered
that the current procedure for making a complaint under the Peace and Good
Behaviour Act 1982 (Qld) should be streamlined to provide for the making of an
application directly to the court, as is provided under the Domestic and Family
Violence Protection Act 1989 (Qld).
9.18

Three community legal services commented that existing provisions for
making a complaint under the Peace and Good Behaviour Act 1982 (Qld) are
archaic and considered the procedure should generally be similar to the
procedure set out in the Domestic and Family Violence Protection Act 1989
(Qld). 870
9.19

Legal Aid Queensland also considered the current application procedure
unsatisfactory: 871
9.20

The process is cumbersome because a complaint has to be made by the
Applicant and a summons has to be issued by a Justice of the Peace if the
Justice is satisfied that the complaint is substantiated. There is no application
as of right (contra domestic violence applications). It is difficult for applicants to
866

867
868
869
870
871

Justices Act (NT) ss 84, 85, as amended by the Domestic and Family Violence Act (NT). Sections 84, 85 of
the Justices Act (NT) are new provisions. The Domestic and Family Violence Act (NT) repeals pt IV div 7 of
the Justices Act (NT) introducing a new pt IVA. The Domestic and Family Violence Act (NT) was assented to
on 12 December 2007 and will commence on a date to be proclaimed.
Justices Act 1959 (Tas) s 106B(2); Justices (Restraint Orders) Rules 2003 (Tas) rr 4(1)(c), 6(2)(a).
Restraining Orders Act 1997 (WA) ss 9(1), 25(1), (3), 26(3), 38(1), (4), 39.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 50 (Question 5-1).
Submissions 5, 8, 14.
Submission 13.
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negotiate this process unrepresented. … There is the potential for applications
with merit never to get to court because the applicants lack the ability to draft
the complaint.

The Townsville Community Legal Service Inc and a group of Magistrates
Court registrars from the Magistrates Court Branch of the Department of Justice
and Attorney-General also preferred that the application be made directly to the
court registry. 872
9.21

Caxton Legal Centre Inc also considered the application process should
be made as streamlined as possible. 873

9.22

In contrast, the South West Brisbane Community Legal Centre Inc
considered the current procedure for making an application reasonably
appropriate and accessible but capable of improvement. 874
9.23

The Commission’s view
The Commission considers the current procedure for making an
application under the Peace and Good Behaviour Act 1982 (Qld) is
unnecessarily complex, and should be simplified.
9.24

The Commission considers the usual process for initiating an application
under the Personal Protection Bill 2007 should be generally similar to the
process used under the Domestic and Family Violence Protection Act 1989
(Qld), so that once an application form has been completed, it is filed with the
court.
9.25

Formal requirements in relation to the application and the role of justices
of the peace in the application process are discussed below. 875
9.26

FORMAL REQUIREMENTS
The ability of an aggrieved person to make an application may be
affected by the degree of formality required.
9.27

The Peace and Good Behaviour Act 1982 (Qld)
Under the Peace and Good Behaviour Act 1982 (Qld), the making of a
complaint before a justice of the peace is a formal process. The complaint must
9.28

872
873
874
875

Submissions 14, 28.
Submission 19. Another submission considered the paperwork for obtaining an order should be simplified:
submission 22.
Submission 15.
See para 9.27–9.67 of this Report.
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be made in writing, in the approved form, 876 and must be made on oath. 877
The Domestic and Family Violence Protection Act 1989 (Qld)
In contrast, there is no requirement in the Domestic and Family Violence
Protection Act 1989 (Qld) for an application for a protection order to be made on
oath. However, the application form for a protection order (‘Form DV1’ 878)
requires that, unless the applicant is a member of the Queensland Police
Service, the applicant must make a declaration as to the truth of the contents of
the application in the presence of a justice of the peace, commissioner for
declarations or solicitor. 879
9.29

Under the criminal law, making a false statement on oath is a more
serious criminal offence than making a false statement by declaration. 880
Consequently, a higher maximum penalty applies for making a false statement,
for example, in a complaint for a peace and good behaviour order, than for
making a false declaration, for example, in an application for a domestic
violence order.
9.30

The position in other jurisdictions
In New South Wales, the ACT, South Australia and Western Australia,
the application is required to be made in writing in a prescribed form, but need
not be on oath. 881
9.31

Submissions
In its Discussion Paper, the Commission sought submissions on whether
it should be necessary to make a complaint for a peace and good behaviour
9.32

876
877

878
879

880
881

See <http://www.courts.qld.gov.au/Forms/PGB/PGB-f-1-20070801.doc> at 19 March 2008.
Peace and Good Behaviour Act 1982 (Qld) s 4(4); Peace and Good Behaviour Regulation 1999 (Qld) s 9.
Section 193 of the Criminal Code (Qld) provides that it is a criminal offence to make a false statement in a
statement required to be under oath or solemn declaration or affirmation. The maximum penalty for this
offence is seven years imprisonment.
See <http://www.communities.qld.gov.au/violenceprevention/forms/documents/pdf/dv01_protectionorder.pdf>
at 4 February 2008.
Section 194 of the Criminal Code (Qld) provides that any person who makes a false declaration before a
person authorised by law to take or receive declarations commits a misdemeanour. The maximum penalty
provided under this section for making a false declaration is three years imprisonment.
See note 877 and 879 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 11(1); Court Procedures Act 2004 (ACT) s 8(2),
Form 2; Crimes Act 1900 (NSW) ss 562J(1), 562ZQ(1); Local Courts Act 1982 (NSW) ss 37, 40(1); Summary
Procedure Act 1921 (SA) s 49, Form 1; Restraining Orders Act 1997 (WA) ss 25(3), 38(4), Forms 1, 4.
Sections 562J(1), 562ZQ(1) of the Crimes Act 1900 (NSW) are substantially replicated in ss 18(1), 50 of the
Crimes (Domestic and Personal Violence) Act 2007 (NSW). As to the application of the legislation in New
South Wales, see note 863 of this Report.
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order in writing and on oath. 882
The requirement of writing

The requirement of making a complaint in writing was generally
supported in the submissions made to the Commission. 883 A number of
submissions also perceived that reducing the matter of the complaint to writing
may assist applicants in the formulation of their complaints. 884 For example, a
Queensland magistrate observed: 885
9.33

The requirement for the complaint to be in writing assists in crystallizing the
basis of a complaint.

Two community legal services suggested that a written application
should not be required in circumstances of urgency or where it is physically
impractical to do so. 886
9.34

In contrast, Queensland Advocacy Inc and the Working Against Violence
Support Service Inc expressed concern that the requirement of writing may
impede the ability of persons with a disability or who come from a non-English
speaking background to make a complaint. 887 The Women’s Legal Service also
suggested that persons unable to read and/or write in English might be provided
with assistance to put their complaint in writing. 888
9.35

The requirement of an oath

The submissions made in relation to the making of an application were
divided about whether it should be necessary for a complaint to be made on
oath.
9.36

A number of submissions opposed the requirement of making a
complaint on oath. 889 Three community legal services noted that the Domestic
and Family Violence Protection Act 1989 (Qld) does not require an application
to be made on oath. 890 In particular, the Women’s Legal Service observed that
the ‘oath means little or nothing to most people in the community and the
9.37

882
883
884
885
886
887
888
889
890

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 50 (Questions 5-2, 5-3).
Submissions 5, 8, 12B, 13, 14, 15, 19, 27.
Submissions 5, 8, 12B.
Submission 12B.
Submissions 8, 15.
Submissions 20, 27.
Submission 8.
Submissions 5, 8, 14, 15, 20.
Submissions 8, 14, 15.
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requirement is out of step with the procedures in other contexts’. 891
Queensland Advocacy Inc expressed concern that such a requirement may be
a procedural barrier in the application process for persons with a disability. 892
Two submissions supported the retention of requiring a complaint to be
made on oath. 893 A Queensland magistrate suggested the requirement of an
oath reflects the seriousness of making a complaint: 894
9.38

By also requiring the complaint to be on oath, it should impose on the
complainant some awareness of the seriousness of the making of a complaint.
It should also be pointed out to a complainant what are the consequences of
making a false complaint.

The application form
9.39 A number of submissions suggested that the existing form for making a
complaint under the Peace and Good Behaviour Act 1982 (Qld) could be made
simpler and more ‘user-friendly’ to assist people in making applications. 895
Legal Aid Queensland observed: 896
The application form provides little guidance in terms of directing the applicant
to the type of information which may assist in determining whether the applicant
is in real fear. There is also no information about what type of conditions or
orders the court may be prepared to make to protect the Applicant.

Several community legal services suggested that the ‘directive’ type of
form used for making an application under the Domestic and Family Violence
Protection Act 1989 (Qld) may be useful as a template for the complaint form
used under the Peace and Good Behaviour Act 1982 (Qld). 897 The Women’s
Legal Service observed: 898
9.40

The procedure should be similar to that under the [Domestic and Family
Violence Protection Act 1989 (Qld)] where an application form, in plain English,
prompts answers to specific questions about the issues which are to be made
out. This assists the complainant to turn their mind to each of the things that
need to be shown and is more user-friendly. It also makes the process of
assessing complaints easier.

891
892
893
894

895
896
897
898

Submission 8.
Submission 20.
Submissions 12B, 13.
Submission 12B. Another submission, although opposed in principle to the requirement of making a
complaint on oath, also suggested that the requirement ‘demonstrates the seriousness of the proceedings’:
submission 5.
Submissions 8, 13, 14, 19, 22, 27.
Submission 13.
Submissions 8, 13, 14, 19.
Submission 8.
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The Commission’s view
The requirement of writing

In the Commission’s view, the procedure for commencing a proceeding
for an order under the Personal Protection Bill 2007 should generally require an
application to be made in writing. If the requirement of making an application in
writing affects the person’s ability to apply for a protection order, for example,
where an aggrieved person is not fluent in English or has poor literacy skills, the
aggrieved person may be assisted to put the application in writing, or the
application may be made on his or her behalf by another person. 899
9.41

The Commission acknowledges that the requirement for an application to
be made in writing may raise issues other than an aggrieved person’s ability to
make a written application. In this regard, the Commission has recommended
in this Report that, in limited circumstances, an application for a protection order
may be made by telephone, radio or other electronic means. 900
9.42

The requirement of an oath
9.43 In the Commission’s view, it should not be necessary for an application
for a protection order to be made on oath. Instead, the Commission considers
that, generally, the Personal Protection Bill 2007 should provide that the
information contained in an application for a protection order must be verified by
statutory declaration. Even though the requirement of an oath reflects the
seriousness of making an application, the Commission considers it unnecessary
to require an application for a protection order to be made on oath. The
Commission considers it would be a sufficient requirement if the applicant made
a declaration as to the truth of the statements made in the application. Such a
declaration may only be taken by certain persons, such as a justice of the
peace or a lawyer. 901

The Commission also considers that, consistent with the provision made
in the application form under the Domestic and Family Violence Protection Act
1989 (Qld), the Personal Protection Bill 2007 should provide that the general
requirement for the information contained in an application for a protection order
to be verified by statutory declaration does not apply if the application is made
by a police officer.
9.44

The application form

The Commission considers the current form for making a complaint
under the Peace and Good Behaviour Act 1982 (Qld) gives insufficient
9.45

899

900
901

See para 6.64 of this Report. The Commission has recommended, for example, that an application may be
made on behalf of an aggrieved person by an adult who is authorised in writing by the aggrieved, or, in the
absence of a written authorisation, an adult whom the court believes has been authorised by the aggrieved.
See para 9.114 of this Report.
Oaths Act 1867 (Qld) s 13.
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guidance to the complainant as to the information required to substantiate the
particulars of the complaint. The Commission considers that the application
form for a protection order should be written in plain English and in a manner
that directs the applicant to provide specific information about the grounds on
which the protection order is sought and other relevant matters. In the
Commission’s view, the application form for a protection order should be
modelled on the current application form for a protection order under the
Domestic and Family Violence Protection Act 1989 (Qld) (‘Form DV1’).
The use of similar forms for applications made under the Personal
Protection Bill 2007 and the Domestic and Family Violence Protection Act 1989
(Qld) would also facilitate the process of treating an application which has been
wrongly commenced under the Personal Protection Bill 2007 as an application
commenced under the Domestic and Family Violence Protection Act 1989 (Qld)
and vice versa. 902
9.46

THE ROLE OF JUSTICES OF THE PEACE IN THE APPLICATION PROCESS
The Peace and Good Behaviour Act 1982 (Qld)
As mentioned earlier in this chapter, an application for a peace and good
behaviour order is initiated by making a complaint to a justice of the peace.
Once the complaint has been made, the justice of the peace may issue a
summons requiring the defendant to appear before, or a warrant requiring that
the defendant be apprehended and brought before, a Magistrates Court. 903
9.47

The Justices of the Peace and Commissioners for Declarations Act 1991
(Qld) generally authorises certain justices of the peace – including a justice of
the peace (magistrates court) or a justice of the peace (qualified) – to issue a
summons or a warrant. 904 A justice of the peace who is conferred with the
requisite power under that Act is therefore authorised to issue a summons or a
warrant under the Peace and Good Behaviour Act 1982 (Qld).
9.48

902

903
904

At para 20.131 of this Report, the Commission has recommended that the Personal Protection Bill 2007
should enable the court to treat an application which has been wrongly commenced under that legislation as
an application commenced under the Domestic and Family Violence Protection Act 1989 (Qld). The
Commission has also recommended, at para 20.132 of this Report, that the Domestic and Family Violence
Protection Act 1989 (Qld) should be consequentially amended to insert a reciprocal provision, so that, where
the parties fall within the scope of the Domestic and Family Violence Protection Act 1989 (Qld), an application
for a protection order made under the Personal Protection Bill 2007 may be treated as an application for a
domestic violence protection order.
Peace and Good Behaviour Act 1982 (Qld) s 4(2A).
See Justices of the Peace and Commissioners for Declarations Act 1991 (Qld) ss 3 (definitions of ‘justice of
the peace’ and ‘procedural action or order’), 19, 29; Justices Act 1886 (Qld) s 24. For a discussion of the
categories of justice of the peace in Queensland and their functions and powers, see Queensland Law
Reform Commission, The Role of Justices of the Peace in Queensland, Report No 54 (1999).
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At the time the Peace and Good Behaviour Act 1982 (Qld) was
introduced, it was envisaged that complaints for the issue of a summons or a
warrant under the Act would generally be handled by justices of the peace in
the court system: 905
9.49

[M]ost of the referrals by police, clergy or social workers will go to clerks of the
court. Other than in very small townships and remote areas, the clerks of the
court, who are obviously justices of the peace, will be the vehicle for the first
step in the chain of procedures. They will be well briefed and able to cope with
the procedures.

Although it would appear that the power to issue a summons or warrant
is rarely, if ever, exercised by a justice of the peace in the community, 906 that
possibility is left open by the Peace and Good Behaviour Act 1982 (Qld).
9.50

Even where the power to issue a summons or warrant under the Peace
and Good Behaviour Act 1982 (Qld) is exercised by justices of the peace who
are court officers, it has been suggested that there is sometimes a lack of
awareness of the requirements of the Act and that summonses are issued
without sufficient investigation or where the grounds for complaint under the Act
have not been made out. 907
9.51

It has also been suggested to the Commission that the two-step process
of having to make an initial complaint to a justice of the peace and subsequently
file the complaint in court may be an obstacle for some people. While this
process potentially discourages the filing of inappropriate applications, it may
also restrict the ability of some people who have a meritorious claim to make a
complaint: 908
9.52

The process is cumbersome because a complaint has to be made by the
Applicant and a summons has to be issued by a Justice of the Peace if the
Justice is satisfied that the complaint is substantiated. There is no application
as of right (contra domestic violence applications). It is difficult for applicants to
negotiate this process unrepresented. Legal Aid grants are limited and the
police do not assist in investigating the complaint. There is the potential for
applications with merit never to get to court because the applicants lack the
ability to draft the complaint.

905

906
907
908

See the Second Reading debate of the Peace and Good Behaviour Bill 1982 (Qld): Queensland
Parliamentary Debates, Legislative Assembly, 10 November 1982, 2141–2 (Hon Samuel Doumany, Minister
for Justice and Attorney-General).
Information provided by the Registrar, Justices of the Peace Branch, Department of Justice and AttorneyGeneral, 13 August 2004.
Information provided by the Chief Magistrate of Queensland, Judge MP Irwin, 25 August 2004; submission
12A.
Information provided by Legal Aid Queensland, 8 September 2004; Submission 13. On the other hand,
however, neither Caxton Legal Centre Inc nor the Queensland Police Service considered the present
procedure to be overly complex: information provided by Acting Commissioner, Queensland Police Service, 6
September 2004 and by Caxton Legal Centre Inc, 23 August 2004.
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The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld) enables a
clerk of the court or a justice of the peace to issue a summons to direct the
respondent to appear. 909 Any justice of the peace other than a justice of the
peace (commissioner for declarations) is empowered to issue such a
summons. 910
9.53

The position in other jurisdictions – New South Wales
In contrast, under the New South Wales civil restraining order legislation,
if the application is for an apprehended violence order, only an authorised
officer (a magistrate, a registrar or an employee of the Attorney-General’s
Department who is authorised for the purpose) may issue a warrant for the
arrest of the defendant. 911
9.54

Submissions
In its Discussion Paper, the Commission sought submissions on whether
justices of the peace should continue to have a role in the process of
commencing a proceeding under the Peace and Good Behaviour Act 1982
(Qld). The Discussion Paper also sought submissions on whether the power to
issue a summons or warrant should be restricted to certain justices of the
peace, and if so, which justices. 912
9.55

A substantial number of submissions expressed concern about the
current role of justices of the peace in the process of commencing a proceeding
under the Peace and Good Behaviour Act 1982 (Qld). 913
9.56

909

910

911

912
913

Domestic and Family Violence Protection Act 1989 (Qld) s 47(1). However, a summons need not be issued if
a police officer who makes an application for a protection order issues and serves on the respondent a notice
in the form of a notice to appear under the Police Powers and Responsibilities Act 2000 (Qld): Domestic and
Family Violence Protection Act 1989 (Qld) s 47(8). A notice mentioned in s 47(8) need not state an alleged
offence as required under the Police Powers and Responsibilities Act 2000 (Qld): Domestic and Family
Violence Protection Act 1989 (Qld) s 47(9)(a). For the purposes of the court being satisfied, on the nonappearance of the respondent, that he or she has been given certain documents, such a notice is taken to be
a summons: Domestic and Family Violence Protection Act 1989 (Qld) ss 47(9)(b), 49. See para 11.19 of this
Report.
Domestic and Family Violence Protection Act 1989 (Qld) ss 3, 47(1), sch (definition of ‘justice’). However, if a
respondent fails to appear before the court in relation to an application for a protection order, the court may
order any justice to issue a warrant for the apprehension of a respondent: Domestic and Family Violence
Protection Act 1989 (Qld) s 49.
Crimes Act 1900 (NSW) ss 562A (definition of ‘authorised officer’), 562ZZI; Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW) s 3 (definition of ‘authorised officer’). Sections 562A (definition of
‘authorised officer’), 562ZZI of the Crimes Act 1900 (NSW) are replicated in ss 3(1) (definition of ‘authorised
officer’), 88 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). As to the application of the
legislation in New South Wales, see note 863 of this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 50–51 (Questions 5-4–5-6).
Submissions 2, 5, 6, 8, 12, 12B, 14, 19, 20, 27.
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The Chief Magistrate of Queensland observed in this regard: 914
[T]he perception of magistrates that some registrars and their Justice of the
Peace staff are not adequately trained to take a complaint under the Act.
Experience is that most Justices do not take steps required … to make
enquiries or receive evidence. In some cases a complaint is issued by a
Justice of the Peace where there is no allegation of a threat. This is unfair to a
defendant who may have to engage legal representation at his/her own cost to
answer the complaint.
I am advised that to remedy this, facts sheets are to be issued to court staff to
assist them in understanding their obligations under the Act particularly as it
has been identified that police officers are referring persons to the court to
make the complaints.

A Queensland magistrate agreed that adequate training of justices of the
peace was essential if justices of the peace continued with their role in receiving
complaints. 915
9.58

Caxton Legal Centre Inc suggested that an advantage of the current
requirement for a justice of the peace to issue a summons is that it provides
some protection against vexatious or unmeritorious complaints, particularly in
neighbourhood disputes. In the view of Caxton Legal Centre Inc, if justices of
the peace continued to fulfil their role in the process of commencing a
proceeding, only certain justices of the peace who have undertaken appropriate
training should be authorised to issue a summons or warrant under the Act. 916
9.59

Two community legal services suggested the power to issue a summons
or a warrant be limited to certain justices of the peace (for example, courtemployed justices of the peace) who are authorised for that purpose under the
Peace and Good Behaviour Act 1982 (Qld). 917 One of these submissions, from
the Women’s Legal Service, observed:
9.60

The use of JPs is generally archaic and there are concerns about JPs’ ability to
make assessments of reasonableness. This concern may be overcome by
adopting an approach similar to the approach in New South Wales where only
an authorised justice (a magistrate, a JP employed in the Attorney-General’s
Department or an employee of the Attorney-General’s Department who is so
authorised) may issue a summons or warrant.

The Women’s Legal Service also suggested that empowering police to
make applications might overcome possible difficulties experienced by
applicants in rural or remote areas in accessing the mechanism for making a

9.61

914
915
916
917

Submission 12.
Submission 12B.
Submission 19.
Submissions 5, 8.
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complaint consequent upon the removal of the powers of community justices of
the peace to process complaints: 918
[R]emoving the ability of community JPs to issue a summons or warrant may
cause particular difficulties in rural and remote areas which may need to be
addressed by giving police the power to make applications.

Three community legal services considered that the existing procedure
for making a complaint to a justice of the peace is unnecessary, and instead
suggested simplifying the procedure to enable the filing of an application for a
peace and good behaviour order with the court. 919
9.62

In contrast, the Queensland Police Service expressed satisfaction with
the current process for making a complaint under the Peace and Good
Behaviour Act 1982 (Qld) to a justice of the peace. Nonetheless, the
Queensland Police Service suggested that complainants in remote areas may
be deterred from applying for an order due to the distance that they have to
travel to obtain the services of a suitable justice of the peace. 920 A community
legal service expressed a similar view. 921
9.63

The Commission’s view
Sometimes it may be necessary, or more convenient, for a justice of the
peace, rather than a registrar, to issue a summons in relation to an application
for a protection order.
9.64

Currently, a justice of the peace, who has general jurisdiction to issue a
summons under the Justices of the Peace and Commissioners for Declarations
Act 1991 (Qld), is authorised to issue a summons under the Peace and Good
Behaviour Act 1982 (Qld). 922
9.65

The Commission considers that the Personal Protection Bill 2007 should
include provisions to the effect of section 47(1)–(3) and (7) of the Domestic and
Family Violence Protection Act 1989 (Qld) as described at paragraph 9.9 above,
so that, on application for a protection order, the registrar or a justice is
empowered to issue a summons directing the respondent to appear before a
9.66

918
919
920
921
922

Submission 8.
Submissions 5, 13, 14.
Information provided by Acting Commissioner, Queensland Police Service, 6 September 2004.
Submission 15.
See para 9.48 of this Report.
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stated court on a stated day and at a stated time and place to be heard on the
application. 923
It is noted that the Commission has made recommendations elsewhere
in this Report to the effect that, if a respondent fails to appear before the court in
relation to an application for a protection order, the court may order the issue of
a warrant, by a justice, for the respondent to be taken into custody and brought
before the court. 924
9.67

SCREENING
OF
APPLICATIONS
UNMERITORIOUS COMPLAINTS

FOR

UNSUBSTANTIATED

OR

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) requires the justice of
the peace to whom a complaint is made to be satisfied that the complaint is
substantiated before he or she may issue a summons or warrant. 925 The Act
also enables a justice of the peace to refer the matter of a complaint to
mediation in certain circumstances. 926 In these respects, the Act confers a role
in the screening of applications on justices of the peace.
9.68

The Domestic and Family Violence Protection Act 1989 (Qld)
There is no express provision in the Domestic and Family Violence
Protection Act 1989 (Qld) for the preliminary screening of unsubstantiated or
unmeritorious complaints. If the court dismisses the application as malicious,
deliberately false, frivolous or vexatious, the court may award costs on the
application. 927
9.69

The position in other jurisdictions
The civil restraining order legislation in New South Wales and South
Australia includes a mechanism to assess applications in order to identify
complaints that are unlikely to be substantiated or that lack merit.

9.70

923

924
925
926
927

The Commission has also recommended at para 9.165 of this Report that the Personal Protection Bill 2007
should provide that a police officer who makes an application for a protection order may issue and serve on
the respondent a notice in the form of a ‘notice to appear’ under the Police Powers and Responsibilities Act
2000 (Qld). The Commission has also recommended that, if a police officer who files an application for a
protection order issues and serves such a notice on the respondent, the registrar need not issue a summons
for the respondent on the filing of the application and need not serve a copy of the application or the notice on
the respondent.
See para 11.22 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(2A).
Peace and Good Behaviour Act 1982 (Qld) s 4(3). See also Chapter 10 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 61.
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New South Wales
9.71 In New South Wales, the function of screening applications is conferred
on authorised officers. 928 Unless the application is made by a police officer, an
authorised officer has a discretion to refuse to issue a summons or warrant on
an application for an apprehended personal violence order. 929

However, there is a presumption against the exercise of the discretion if
the application includes allegations of a personal violence offence, 930 an offence
of stalking or intimidation, 931 or certain kinds of harassment. 932 The authorised
officer may exercise the discretion if satisfied that the application is frivolous,
vexatious, without substance or has no reasonable prospect of success, or that
the application could be dealt with more appropriately by mediation or other
alternative dispute resolution. 933
9.72

In deciding whether or not to exercise the discretion, the authorised
officer must take into account, in addition to any other factors the authorised
officer considers relevant: 934
9.73

•

the nature of the allegations;

•

whether the matter is amenable to mediation or other alternative dispute
resolution;

•

whether the parties have previously attempted to resolve the matter by
mediation or other means;

928

929
930

931

932
933
934

An ‘authorised officer’ has the same meaning as under the Law Enforcement (Powers and Responsibilities)
Act 2002 (NSW): Crimes Act 1900 (NSW) s 562A (definition of ‘authorised officer’). Section 3 of that Act
provides that an authorised officer is a Magistrate or a Children’s Magistrate, a registrar of a Local Court, or
an employee of the Attorney General’s Department authorised by the Attorney General as an authorised
officer for the purposes of the Act either personally or as the holder of a specified office. Section 562A
(definition of ‘authorised officer’) of the Crimes Act 1900 (NSW) is replicated in s 3(1) (definition of ‘authorised
officer’) of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). As to the application of the
legislation in New South Wales, see note 863 of this Report.
Crimes Act 1900 (NSW) s 562M(1). Section 562M of the Crimes Act 1900 (NSW) is substantially replicated in
s 53 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
A personal violence offence includes a number of offences under the Crimes Act 1900 (NSW) such as
manslaughter, assault occasioning actual bodily harm, common assault, causing danger with firearm or
speargun, maliciously destroying or damaging property, or attempting to commit such offences: Crimes Act
1900 (NSW) s 562A (definition of ‘personal violence offence’). That provision is substantially replicated in s 4
(Meaning of ‘personal violence offence’) of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
‘Stalking’ includes following a person, watching or frequenting the vicinity of a person’s place of residence,
business or work or a place the person frequents for social or leisure activities: Crimes Act 1900 (NSW)
ss 562A (definition of ‘stalking’), 545AB(6). ‘Intimidation’ includes harassment or molestation of a person,
approaching a person in a way that causes the person to fear for his or her safety, or conduct that causes a
reasonable apprehension of injury to a person or to a person with whom he or she has a domestic
relationship: Crimes Act 1900 (NSW) ss 562AB(6), 562D(1). These definitions of stalking and intimidation are
substantially replicated in ss 7 (Meaning of ‘intimidation’), 8 (Meaning of ‘stalking’) of the Crimes (Domestic
and Personal Violence) Act 2007 (NSW).
Crimes Act 1900 (NSW) s 562M(4).
Crimes Act 1900 (NSW) s 562M(3).
Crimes Act 1900 (NSW) s 562M(5).
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•

the availability and accessibility of mediation or other alternative dispute
resolution services;

•

the willingness and capacity of each party to resolve the matter otherwise
than through an application for an apprehended violence order;

•

the relative bargaining power of the parties; and

•

whether the application is in the nature of a cross-application.

There is no corresponding discretion where the application is made by a
police officer. In that situation, the authorised officer must issue process. 935
Further, if it appears to the authorised officer that the personal safety of the
person for whose protection the order is sought will be put at risk if the
defendant is not arrested for the purpose of being brought before the court, the
authorised officer must issue a warrant for the arrest of the defendant. 936
9.74

South Australia

In South Australia, the screening process is carried out within the court
system after the application has been filed in the court. Under the South
Australian legislation, the court has a power to dismiss the complaint in certain
circumstances where the complaint is made by the complainant personally, 937
including where the court considers that the complaint is frivolous, vexatious,
without substance or has no reasonable prospect of success. 938
9.75

In deciding whether to exercise this power, the court must consider
whether it might be appropriate and practicable for the parties to attempt to
resolve the matter through mediation or by some other means. 939 The court
must also take into account whether the complaint is in the nature of a crossapplication, 940 together with any other matters that the court considers
relevant. 941 However, there is a presumption against the court’s exercise of its
discretion to dismiss the complaint in circumstances where the complaint
discloses an offence involving personal violence or an offence of stalking. 942
9.76

935

936
937
938
939
940
941
942

Crimes Act 1900 (NSW) s 562M(1). However, the New South Wales Law Reform Commission has
recommended that this subsection be amended to permit an authorised justice to refuse to issue process in
relation to complaints made by police officers: New South Wales Law Reform Commission, Apprehended
Violence Orders, Report No 103 (October 2003) 107 rec 15.
Crimes Act 1900 (NSW) s 562ZZI(3). This provision is replicated in s 88(3) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW).
Summary Procedure Act 1921 (SA) s 99CA(2)(b).
Summary Procedure Act 1921 (SA) s 99CA(2)(d).
Summary Procedure Act 1921 (SA) s 99CA(2)(c)(i).
Summary Procedure Act 1921 (SA) s 99CA(2)(c)(ii).
Summary Procedure Act 1921 (SA) s 99CA(2)(c)(iii).
Summary Procedure Act 1921 (SA) s 99CA(2)(e).
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Submissions
In its Discussion Paper, the Commission sought submissions on whether
it is necessary or desirable for the application process to include a mechanism
for assessing applications prior to hearing to identify applications (including
cross-applications) that are unmeritorious or have little chance of success. 943
9.77

The Queensland Public Tenants Association Inc and a number of
community legal services considered it desirable for the application process to
include a mechanism for assessing applications prior to hearing to identify
applications that are unmeritorious or have little chance of success. 944
9.78

The Townsville Community Legal Service Inc considered a screening
process should occur only after the application has been filed. 945 In this
respect, the Townsville Community Legal Service Inc observed: 946
9.79

[T]he nature of the behaviour about which the person is seeking protection is
such that an application should be assumed to have merit in the first instance.

The Women’s Legal Service also considered it undesirable for court staff
to carry out the screening process at the stage when the application is filed.
This submission suggested that the role of court staff at this stage should be
merely to determine whether the application form is adequately filled out. 947
9.80

The Citizens Advice Bureau and Gold Coast Legal Service and Caxton
Legal Centre Inc suggested that the screening process could be carried out in a
preliminary conference at an early stage of proceedings. 948 In this regard,
Caxton Legal Centre Inc also cautioned that, given the delicate nature of peace
and good behaviour disputes and the power imbalance faced by genuine
victims of harassing behaviour, this process, unless approached carefully, might
cause further victimisation. 949
9.81

In contrast, the South West Brisbane Community Legal Centre Inc
suggested the inclusion in the Act of a screening process similar to the New
South Wales legislative scheme. 950 This submission noted that the discretion to
refuse to issue process in respect of applications that are frivolous, vexatious,
without substance or with little prospect of success was subject to a
9.82

943
944
945
946
947
948
949
950

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 51 (Question 5-8).
Submissions 5, 6, 14, 15, 19.
Submission 14.
Ibid.
Submission 8.
Submissions 5, 19.
Submission 19.
Submission 15.
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presumption against the exercise of the discretion if the application includes
allegations of personal violence, stalking, intimidation or harassment. 951
The Commission’s view
The Commission considers that the provisions under the Personal
Protection Bill 2007 which deal with making an application for a protection order
should not include an administrative mechanism for screening unsubstantiated
or unmeritorious applications. The acceptance of an application for a protection
order on its face would simplify the application procedure. It would also remove
the risk of meritorious applications being wrongly rejected before the allegations
made in the application can be properly tested.
9.83

Elsewhere in this Report, the Commission has recommended the
inclusion in the Personal Protection Bill 2007 of various measures to safeguard
against unmeritorious or ill-founded applications, including alternative dispute
resolution mechanisms, summary dismissal and potential liability for costs. 952
The Commission considers that these measures provide a sufficient mechanism
for discouraging those applications that are unmeritorious or have little chance
of success. 953
9.84

APPLICATIONS MADE BY TELEPHONE OR OTHER ELECTRONIC MEANS
In this Report, the Commission has recommended that the Personal
Protection Bill 2007 should empower a court to make interim protection orders
in certain circumstances. 954
9.85

The Commission anticipates that, ordinarily, applications for interim
protection orders would be dealt with inside normal registry working hours. 955
However, there may be circumstances where a person is in need of immediate
temporary protection but is unable to have an application for an interim order
dealt with quickly because of time, distance or some other circumstance. This
situation might arise, for example, where a person’s safety or property is
endangered and it is not practicable for him or her to apply to a court for
immediate temporary protection because it is outside normal registry working
hours or because the person lives in a remote or rural area.
9.86

951
952
953

954

955

Crimes Act 1900 (NSW) s 562M(4). See para 9.71–9.73 of this Report.
See para 5.188, 10.40, 20.175 of this Report respectively.
Note also that under the Vexatious Proceedings Act 2005 (Qld), an order may be obtained in the Supreme
Court to prevent a person who has made frequent vexatious applications from making further applications
without leave of the court.
See para 12.39 of this Report. An interim protection order is an order which has effect for a short period. In
the general context of civil restraining order legislation, the purpose of an interim order is to enable the court
to protect persons seeking the remedy of an order pending the determination of their application.
See para 12.42 of this Report.
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The Peace and Good Behaviour Act 1982 (Qld)
9.87 The Peace and Good Behaviour Act 1982 (Qld) seems to require that a
complaint be made in person. There is no provision for the making of an
application by telephone or other electronic means in situations where it is
impossible or difficult for the applicant to be physically present because of
factors such as the time when the application is sought, the distance involved or
the urgency of the situation.

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 54 of the Domestic and Family Violence Protection Act 1989
(Qld) enables a police officer, in certain circumstances, to apply to a magistrate
by means of telephone, facsimile, telex, radio, or other electronic means for a
temporary protection order. 956
9.88

Section 54(1)(a) deals with the situation where a police officer who has
investigated a domestic violence matter 957 reasonably believes there is
sufficient reason for the officer to take action 958 and believes that, because of
certain circumstances, it is not practicable for an application to be heard and
determined quickly. That section provides:
9.89

54

Applications by telephone, facsimile etc.

(1)

A police officer may, by way of telephone, facsimile, telex, radio or
other similar facility, apply under this section for a temporary protection
order to a magistrate if—
(a)

956
957
958
959

the police officer may, under section 67(2), 959 make an
application for a protection order, and believes that because of
distance, time or other circumstances, it is not practicable for
an application made to a court, or to be made to a court, to be
heard and determined quickly; or … [note added]

Section 39G of the Domestic and Family Violence Protection Act 1989 (Qld) empowers a magistrate to make
a temporary protection order in respect of an application made under s 54.
Domestic and Family Violence Protection Act 1989 (Qld) s 67(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 67(2).
Section 67 of the Domestic and Family Violence Protection Act 1989 (Qld) provides:
67

Police action relating to domestic violence

(1)

If a police officer reasonably suspects a person is an aggrieved, it is the duty of
the officer to investigate or cause to be investigated the complaint, report, or
circumstance on which the officer’s reasonable suspicion is based, until the
officer is satisfied the suspicion is unfounded.

(2)

If, after the investigation, the officer reasonably believes—
(a)

the person is an aggrieved; and

(b)

there is sufficient reason for the officer to take action;

the officer may—
(c)

apply for a protection order to protect the aggrieved; and

(d)

take other action that the officer is required or authorised to take by
this Act.
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Section 54(1)(b) and (c) enables a police officer to make an application
by telephone, radio or other similar means 960 if the police officer has taken a
person into custody 961 on reasonable suspicion that the person has committed
an act of domestic violence and that there is a danger of personal injury or
property damage.
9.90

The position in other jurisdictions
The civil restraining order legislation in New South Wales, South
Australia, Tasmania, Victoria and Western Australia makes provision for a
police officer to make an application by telephone or other electronic means. 962
9.91

New South Wales

In New South Wales, a police officer may make a telephone application
to an authorised officer 963 for an interim apprehended violence order. A
telephone application may be made if: 964
9.92

•

960
961
962

an incident occurs involving the person against whom the order is sought
and the person who would be protected by the order; and

See Domestic and Family Violence Protection Act 1989 (Qld) ss 71(2), 72(2).
See Domestic and Family Violence Protection Act 1989 (Qld) s 69(1).
Crimes Act 1900 (NSW) s 562O; Summary Procedure Act 1921 (SA) s 99B; Justices Act 1959 (Tas) s 106DA;
Crimes (Family Violence) Act 1987 (Vic) s 8(4)–(10); Restraining Orders Act 1997 (WA) ss 17–24. In Western
Australia, eligibility to make an application by telephone, radio or other electronic means is limited to an
‘authorised person’ or the person seeking to be protected if he or she is introduced to the magistrate by an
authorised person. An ‘authorised person’ is defined by the Act as ‘a police officer or a person who is, or who
is in a class of persons that is, prescribed for the purposes of this definition’: Restraining Orders Act 1997
(WA) s 3 (definition of ‘authorised person’). There are presently no persons or classes of persons prescribed
under the regulations made under the Act.
Also note that provision is made in the ACT for emergency orders, of an interim nature, to be made on
application by telephone by police in certain circumstances in relation to domestic violence: Domestic
Violence and Protection Orders Act 2001 (ACT) ss 62–63.
Section 562O of the Crimes Act 1900 (NSW) is substantially replicated in s 25 of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). As to the application of the legislation in New South Wales, see note
863 of this Report. For the application of the Crimes (Family Violence) Act 1987 (Vic), see note 865 of this
Report.

963

964

An ‘authorised officer’ has the same meaning as under the Law Enforcement (Powers and Responsibilities)
Act 2002 (NSW): Crimes Act 1900 (NSW) ss 562A (definition of ‘authorised officer’). Section 3 of the Law
Enforcement (Powers and Responsibilities) Act 2002 (NSW) provides that an authorised officer is a
Magistrate or a Children’s Magistrate, a registrar of a Local Court, or an employee of the Attorney General’s
Department authorised by the Attorney General as an authorised officer for the purposes of the Act either
personally or as the holder of a specified office. Section 562A (definition of ‘authorised officer’) of the Crimes
Act 1900 (NSW) is replicated in s 3(1) (definition of ‘authorised officer’) of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW). As to the application of the legislation in New South Wales, see note 863 of this
Report.
Crimes Act 1900 (NSW) ss 562O(1), 562P(1). The Crimes Act 1900 (NSW) previously included, in repealed
s 562H(2), a requirement that ‘it is not practicable to make an immediate complaint for an interim order by a
court because of the time at which, or the place at which, the incident occurs’. That provision was repealed
by the Crimes Amendment (Apprehended Violence) Act 2006 (NSW) s 3, sch 1. Sections 562O(1), 562P(1)
of the Crimes Act 1900 (NSW) are replicated in ss 25(1), 26(1) of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW).
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a police officer has good reason to believe that the order is necessary to
ensure the safety of the person who would be protected by the order or
to prevent substantial damage to any property of that person.

9.93 A telephone application may be made at any time and whether or not the
court is sitting. 965

A police officer investigating the incident concerned must, in certain
circumstances, make a telephone application if the officer suspects or believes
a domestic violence offence, an offence of stalking or an offence of child abuse
has recently been or is being committed, is imminent, or is likely to be
committed or in respect of which proceedings have been commenced. 966
9.94

South Australia

In South Australia, in an urgent situation, a complaint may be made to
the court by telephone. The complaint may be made by a member of the police
force who establishes his or her identity and official position in a manner
acceptable to the court, or a person introduced by a member of the police force
who establishes his or her identity and official position in a manner acceptable
to the court. 967 The court must satisfy itself as far as practicable that the
complaint is genuine, and that the case is of sufficient urgency to justify making
a restraining order without requiring the personal attendance of the
complainant. The court is to satisfy itself by questioning the complainant and
any other available witnesses by telephone. 968
9.95

Tasmania
9.96 The Tasmanian civil restraining order legislation provides that, if a police
officer has reasonable grounds for believing that a person has intimidated
another person and that the intimidation is likely to continue and give rise to an
assault, and it is not practicable to immediately apply for a restraint order
because of the time and place at which the intimidation occurred, the police
officer may make an application to a magistrate for an interim restraint order
against the person by telephone, radio or facsimile. 969

965
966
967
968
969

Crimes Act 1900 (NSW) s 562P(2). This provision is replicated in s 26(2) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW).
Crimes Act 1900 (NSW) s 562Q(1). This provision is replicated in s 27(1) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW).
Summary Procedure Act 1921 (SA) s 99B(1)(a).
Summary Procedure Act 1921 (SA) s 99B(1)(b).
Justices Act 1959 (Tas) s 106DA(2).
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Victoria
9.97 Under the Victorian family violence legislation, a member of the police
force may make a telephone or facsimile application for an interim intervention
order if the complaint is made outside normal registry working hours or the
distance from the nearest court makes it impracticable to make the complaint in
person. Before making such a complaint, the police officer must complete a
form of complaint setting out the grounds on which the order is sought. 970
Western Australia
9.98 In Western Australia, an application for a violence restraining order may
be made by telephone, facsimile, radio, video conference, email or similar
means to a magistrate authorised by the Chief Magistrate to hear such
applications. 971 The Chief Magistrate is to ensure that, as far as practicable,
there is at least one such authorised magistrate available at all times. 972

The application may be made by an authorised person 973 or by the
person seeking to be protected if he or she is introduced to the magistrate by an
authorised person. 974 However, a telephone application is not to be made
unless the authorised person reasonably believes that: 975
9.99

•

•

970
971

972
973

974
975

it would not be practical for an application to be made in person because
of:


the time when, or the location at which, the behaviour complained
of occurred, is occurring or is likely to occur; or



the urgency with which the order is required; or

there is some other factor that justifies making the order as a matter of
urgency and without requiring the applicant to appear in person before a
court.

Crimes (Family Violence) Act 1987 (Vic) s 8(4), (5). For the application of this legislation, see note 865 of this
Report.
Restraining Orders Act 1997 (WA) ss 17(1)(a), 19. There is also capacity for a police officer to make a 24–72
hour order to ensure the safety of a person, if the officer reasonably believes that the case meets the same
criteria as are required for a telephone order and that an act of family and domestic violence has occurred or
will occur: Restraining Orders Act 1997 (WA) ss 30A(1), 30F(1). A police officer may not make an order if a
telephone application has been dismissed in relation to the same facts: Restraining Orders Act 1997 (WA)
s 30A(3). Note, there are no equivalent provisions in relation to applications for misconduct restraining
orders.
Restraining Orders Act 1997 (WA) s 17(1)(b).
An ‘authorised person’ is defined in the Act as ‘a police officer or a person who is, or who is in a class of
persons that is, prescribed for the purposes of this definition’: Restraining Orders Act 1997 (WA) s 3 (definition
of ‘authorised person’). There are presently no persons or classes of persons prescribed under the
regulations made under the Act.
Restraining Orders Act 1997 (WA) s 18(1).
Restraining Orders Act 1997 (WA) ss 18(3), 20(1).
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Submissions
9.100 In its Discussion Paper, the Commission sought submissions on whether

the Peace and Good Behaviour Act 1982 (Qld) should provide for applications
to be made by telephone or other electronic means. 976
9.101 The Discussion Paper also asked if the Peace and Good Behaviour Act

1982 (Qld) should provide for such applications: 977
•

who should be able to make the application;

•

to whom should the application be made; and

•

in what circumstances should the application be able to be made?

Applications made by telephone or other electronic means
9.102
A Queensland magistrate, registrars of the Magistrates Court Branch of
the Department of Justice and Attorney-General, Queensland Advocacy Inc, the
Queensland Public Tenants Association Inc and three community legal services
expressed the view that the Peace and Good Behaviour Act 1982 (Qld) should
provide, in limited circumstances, for applications to be made by telephone or
other electronic means. 978
9.103

For example, it was suggested by a Queensland magistrate that: 979
The Act should allow for applications to be made by telephone or other
electronic means, only if there is provision for a temporary or interim order.
Acceptance of such an application should only be allowed where the situation is
such that there is a strong urgency and an interim order is necessary to protect
the position for a brief time.
…
The prerequisite for the making of an application in electronic form is in
situations where there is a high likelihood of injury or damage to property and a
delay or lack of opportunity to file material with the court prior to having the
matter considered on an urgent basis … [original emphasis]

This submission also distinguished between telephone applications
made by a police officer and applications made by complainants, possibly in
electronic form: 980
9.104

976
977
978
979
980

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 51 (Question 5-12).
Ibid (Question 5-13).
Submissions 6, 8, 12B, 14, 15, 20, 28.
Submission 12B.
Ibid.
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Unless we are moving to an electronic lodgement system for use by the public
with appropriate security and verification processes as to who the lodging
parties are, we will still need paper documents lodged and for the parties to
appear, whether by telephone, video link or in person.
I am unclear whether ‘electronic means’ is intended to include facsimile
transmissions. If it does so, then I can see no problem with complainants
making their application by facsimile, perhaps accompanied by some form of
identification, for example, a copy of the complainant’s drivers licence. If an
application is to be made by telephone, applications should only be able to be
made by a police officer.

Who may make an application

Each of the submissions that addressed the issue of eligibility to make
a telephone application considered that a police officer should be able to bring
such an application. 981 The South West Brisbane Community Legal Centre Inc
also supported extending eligibility to make a telephone application to a
complainant or a person acting on the complainant’s behalf. 982
9.105

Who should hear the application

Four community legal services considered the issue of who should
9.106
hear such an application. 983 In three of these submissions, it was considered
that the application should be made to a magistrate. 984 The other community
legal service considered the application should be made to an ‘authorised
person’, namely a justice of the peace, as is presently the case. 985
The circumstances in which an application may be made

A Queensland magistrate and three community legal services
proposed that telephone orders should be available in circumstances of
urgency. 986
9.107

Queensland Advocacy Inc supported the availability of telephone
applications in circumstances where an aggrieved person seeks urgent
protection and is prevented from personally lodging an application. 987
9.108

981
982
983
984
985
986
987

Submissions 5, 8, 12, 14, 15.
Submission 15.
Submissions 5, 8, 14, 15.
Submissions 5, 8, 14.
Submission 15.
Submissions 5, 8, 12B, 14, 20.
Submission 20.
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Further, a number of submissions variously considered that provision
for telephone applications should be made available where it is not practicable
to bring an application in the ordinary manner because of time, distance or other
circumstances. 988
9.109

Three of these submissions specifically included isolation or disability
as circumstances that may impede the making of an application in the ordinary
manner. 989

9.110

9.111

For example, the Women’s Legal Service commented: 990
Particular consideration needs to be given to accessibility issues for people who
experience isolation such as those in rural and remote locations, people with
disabilities and people from culturally diverse backgrounds.

Similarly, the South West Brisbane Community Legal Centre Inc
suggested: 991

9.112

The circumstances where such an application can be made should include
where a rural or remote area is involved or where the complainant is disabled in
some manner by illness, age, infirmity or other disability and cannot make a
complaint in person.

The Commission’s view
As mentioned earlier, there may be situations in which a person needs
immediate temporary protection and, because of time, distance or some other
circumstance, it is not practicable for the person to have an application for a
protection order heard and decided quickly.

9.113

In the Commission’s view, the Personal Protection Bill 2007 should
make specific provision for a police officer, in limited circumstances, to apply to
a magistrate for an interim protection order by means of telephone, facsimile,
radio, email, videoconferencing or another form of electronic communication.
9.114

9.115
The Commission considers that eligibility to make such an application
should be limited to police officers.

The role of the police generally involves the protection of life and
property, the preservation of peace and safety and the prevention of crime.
Consistent with this general role, where the personal safety or property of a
person is in danger, it is appropriate for the police to provide an initial response
by dealing with the imminent risk and, if necessary, to apply for an interim
protection order to prevent the unwanted behaviour from happening again. Also
9.116

988
989
990
991

Submissions 5, 6, 8, 14, 15, 20.
Submissions 6, 8, 15.
Submission 8.
Submission 15.
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provision for police to make applications under the Bill accords with the
community policing and crime prevention role of the Queensland Police Service,
particularly given the importance of protection orders in dealing with disputes
before they escalate into violent crime.
The involvement of the police in making an application by telephone or
other electronic means also provides a filtering mechanism in relation to nonurgent applications. In particular, it may help to prevent the use of frivolous,
vexatious or malicious applications as a tool for harassment.

9.117

The procedures involved in obtaining an order by such means also
raise a number of practical considerations. For example, the circumstances of
urgency give rise to the necessity to truncate the procedures for making a
telephone application so as to enable the application to be heard and
determined quickly. There is also the necessity for someone to prepare the
order in the terms specified by the magistrate and to serve the order on the
parties to the application. The Commission considers that the police are best
placed to make a telephone application in circumstances of urgency and to
prepare and serve a telephone order.
It is also consistent with the
Commission’s recommendation, made elsewhere in this Report, that the police
may be required to serve the respondent with an order if the order is made in
the respondent’s absence. 992
9.118

The Commission further considers that applications made by telephone
or other electronic means should be heard only by a magistrate.
9.119

Elsewhere in this Report, the Commission has recommended the
following grounds for obtaining an interim protection order under the Personal
Protection Bill 2007: 993

9.120

•

there is a prima facie case that a respondent has engaged in prohibited
conduct (ie, ‘personal violence’ or ‘workplace violence’); and

•

for an interim personal protection order, it is necessary and appropriate
to make the order to ensure the safety of an aggrieved person for the
order, or a relative or associate of an aggrieved person, or to prevent
substantial damage to property of an aggrieved person for the order, or a
relative or associate of an aggrieved person; or

•

for an interim workplace protection order, it is necessary and appropriate
to make the order to ensure the safety of an employer or employee at the
workplace or to prevent substantial damage to property in the workplace.

992
993

See para 19.59–19.60 of this Report.
See para 12.43 of this Report.
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The Commission has recommended that these grounds apply for both
an application for an interim protection order made to a court or an application
for an interim protection order made by telephone or other electronic means to a
magistrate. 994 The Commission considers that a magistrate, to whom an
application for an interim protection order is made by telephone or other
electronic means, must also be satisfied that it is not possible for a court to
make an interim protection order quickly, because of time, distance or other
circumstances. These particular circumstances are sufficient to justify the
making of an interim protection order without requiring the attendance in court
of the person seeking protection under the order.

9.121

9.122
The Commission therefore considers that the Personal Protection Bill
2007 should provide that a police officer may make an application for an interim
protection order by telephone, facsimile, radio, email, videoconferencing or
another form of electronic communication if the police officer reasonably
believes that:
•

a person has engaged in prohibited conduct (ie, ‘personal violence’ or
‘workplace violence’); and

•

because of distance, time or other circumstances, it is not possible for a
court to make an interim protection order quickly; and

•

having regard to the nature of the prohibited conduct of the person, it is
necessary and appropriate for an interim protection order to be made
against the person immediately to ensure someone else’s safety or to
prevent substantial damage to property.

9.123
In light of the Commission’s recommendation that eligibility to apply for
an interim protection order by telephone or other electronic means should be
limited to police officers, consideration should be given by the Commissioner of
Police to including the role of police in making an application for an interim
protection order by telephone or other electronic means in the procedures
contained in the Queensland Police Service Operational Procedures Manual.

The Commission further considers that, if the implementation of this
scheme for making telephone applications for an interim protection order is not
operating effectively, for example, because police are declining to act in those
matters, the role of police in making such applications should be reviewed. If it
is apparent that the role or function of the police in making such applications is
inadequate, ineffective or inefficient, then consideration should be given to
addressing those deficiencies through appropriate mechanisms, including the
amendment of the Personal Protection Bill 2007.

9.124

994

See para 12.43, 12.46 of this Report.
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PROCEDURES FOR MAKING AN APPLICATION BY TELEPHONE OR OTHER
ELECTRONIC MEANS
The Domestic and Family Violence Protection Act 1989 (Qld)
The procedures for making an application for a temporary protection
order to a magistrate by telephone, radio or other electronic means are set out
in section 54(3)–(7) to 57 of the Domestic and Family Violence Protection Act
1989 (Qld).
9.125

Making an application by telephone etc

Section 54(3) to (7) of the Domestic and Family Violence Protection Act
1989 (Qld) requires the police officer, before making the application, to prepare
a form of application for a protection order. 995 The police officer is further
required to inform the magistrate of the particulars of the application and file the
form of application in the office of the clerk of the court where the order is to be
returned. 996 The magistrate is entitled to presume that the police officer is in
fact a police officer and that the requirements of section 54 have been complied
with. 997 On the filing of the form of application, an application for a protection
order is taken to be made to the court at that place. 998
9.126

Duties of a magistrate
9.127
Section 55 of the Domestic and Family Violence Protection Act 1989
(Qld) imposes certain duties on a magistrate to whom a telephone application
under section 54 is made.

The magistrate must reduce the particulars of the application to writing
in, or to the effect of, the approved form. 999

9.128

If a magistrate makes a temporary protection order, he or she must
complete and sign the order, record on the order the factors that cause him or
her to be satisfied that a court could properly make a protection order under the
Domestic and Family Violence Protection Act 1989 (Qld), inform the applicant of
the terms of the order, and give the clerk of the court at which the order is to be
returned the written particulars of the application and the order. 1000
9.129

995
996
997
998
999
1000

Domestic and Family Violence Protection Act 1989 (Qld) s 54(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 54(4), (6).
Domestic and Family Violence Protection Act 1989 (Qld) s 54(5).
Domestic and Family Violence Protection Act 1989 (Qld) s 54(7).
Domestic and Family Violence Protection Act 1989 (Qld) s 55.
Domestic and Family Violence Protection Act 1989 (Qld) s 55(a)(i)–(iv).
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If the magistrate refuses to make the order, he or she must give written
reasons for the refusal, and as soon as is practicable, cause the written
particulars of the application and the written reasons for the refusal to be given
to the clerk of the court where the application for a protection order has been
filed. 1001

9.130

Duties of a police officer
9.131
Section 56 of the Domestic and Family Violence Protection Act 1989
(Qld) imposes certain duties on a police officer who obtains a temporary
protection order after making a telephone application under section 54.

The police officer is required to prepare three copies of the order, in the
terms conveyed to him or her by the magistrate. The order must include certain
matters including the name of the magistrate who made the order, the date and
time the order was made and the place and time at which the order is to be
returned before a court. 1002 One copy of the temporary order is to be served on
each of the aggrieved and the respondent. A copy of the application must also
be served on the respondent. 1003
9.132

Setting a date for hearing after a temporary protection order is made
9.133
Section 57 of the Domestic and Family Violence Protection Act 1989
(Qld) sets out the way in which the ‘return date’ of a temporary protection order
made on a telephone application is to be determined.

A temporary protection order must specify the time and place for the
application to be heard. 1004 The order is to come back before the court within
30 days after the day on which the temporary protection order was made, or, if
there is not a suitable hearing date within that period, the next suitable hearing
date. 1005
9.134

Proof of temporary protection order

Section 53 of the Evidence Act 1977 (Qld) provides that evidence of a
court order, and of any particulars relating to the order, may be given by the
production of the original of the order, an examined copy of the order, 1006 a
9.135

1001
1002
1003
1004
1005
1006

Domestic and Family Violence Protection Act 1989 (Qld) s 55(b).
Domestic and Family Violence Protection Act 1989 (Qld) s 56(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 56(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 57(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 57(2)–(3).
‘An examined copy is one examined against the original. As evidence of the examination is usually
necessary, proof by examined copy is rare’: JD Heydon, Cross on Evidence (2008) [41100] n 1.
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document purporting to be a sealed copy of the order, or an official
certificate. 1007
This would make proof of a temporary telephone order difficult in
circumstances where the document relied on is the unsealed form of the order
prepared by the police officer. 1008
9.136

Section 84(1) of the Domestic and Family Violence Protection Act 1989
(Qld) provides, however, that a copy of an order made under that Act is
evidence of the making of the order and of the matters contained in the order in
particular proceedings:

9.137

84

Evidentiary provision

(1)

In any proceeding with the view to giving effect to any provision of this
Act a document purporting to be—
(a)

a copy of a protection order or a temporary protection order; or

(b)

a copy of an order revoking a protection order or a temporary
protection order, or varying the prohibitions and restrictions
imposed by a protection order or a temporary protection order;

shall be evidence and, in the absence of evidence to the contrary,
conclusive evidence of the making of the order and of the matters
contained therein.

Submissions
The Townsville Community Legal Service Inc considered generally that
provisions similar to section 54 of the Domestic and Family Violence Protection
Act 1989 (Qld) should be included in the legislation. 1009
9.138

9.139
Caxton Legal Centre Inc suggested that, as a matter of procedural
fairness, a person against whom an order has been sought should be informed
of the allegations made against him or her and given an opportunity to be heard
at a final hearing. This submission noted in this regard the importance of the
service of the relevant application form. 1010

The Commission’s view
9.140
The Domestic and Family Violence Protection Act 1989 (Qld) contains
comprehensive provisions for the procedures that apply in relation to a
telephone application for a temporary protection order. The Commission also
1007
1008
1009
1010

Evidence Act 1977 (Qld) s 53(1)(a), (d)–(g).
See para 9.132 of this Report.
Submission 14.
Submission 20.
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notes that similar procedures are set out in the Police Powers and
Responsibilities Act 2000 (Qld) for the issue of warrants and other prescribed
authorities by phone, facsimile, radio, email or similar facility in urgent or other
special circumstances. 1011
The Commission considers that the procedures for making an
application, by telephone, facsimile, radio, email, videoconferencing or other
form of electronic communication, for an interim protection order under the
Personal Protection Bill 2007 should be generally similar to the provisions of the
Domestic and Family Violence Protection Act 1989 (Qld) and the telephone
warrant provisions of the Police Powers and Responsibilities Act 2000 (Qld).
This would provide police and magistrates with a generally consistent scheme
for processing telephone applications brought under the Personal Protection Bill
2007 and the Domestic and Family Violence Protection Act 1989 (Qld). It would
also provide a set of procedures similar to those used by police in other
contexts.

9.141

In particular, the Commission considers the Personal Protection Bill
2007 should make provision for the following:
9.142
•

If the police officer has not already applied to a court for a protection
order, the police officer must, as soon as practicable after applying to a
magistrate by telephone or other electronic means, for an interim
protection order, prepare an application for a protection order and file the
application in the court which will deal with the application. 1012

•

If the magistrate makes an interim protection order on an application by a
police officer by telephone or other electronic means, the magistrate
must complete and sign the original order and record in it the reasons the
magistrate is satisfied there are grounds for making the order.

•

The magistrate must either immediately give a copy of the order to the
applicant, if there is a reasonably practicable way of doing so, such as by
sending a copy by facsimile or email, or must tell the applicant the terms
of the order, including when and where the application for the final order
will be heard by the court.

•

If the magistrate tells the applicant the terms of the order, the applicant
must complete a form of order which includes the magistrate’s name and
the terms of the order, including the time and place at which the
application for the final order will be heard.

1011
1012

Police Powers and Responsibilities Act 2000 (Qld) ss 800 (Obtaining warrants, orders and authorities, etc, by
telephone or similar facility), 801(Steps after issue of prescribed authority).
The Commission notes that, in some circumstances, the requirement for a police officer to file an application
may result more than one application being filed in relation to the same parties. This situation may arise if
another applicant has already filed an application for a protection order in relation to the same parties.
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•

As soon as practicable after the interim order is made, a police officer
must serve a copy of the order and a copy of the related application on
each respondent and aggrieved person. If the police officer completed a
form of order, he or she must give it to the registrar of the court that is to
hear the application for the final protection order.

•

As soon as practicable after the interim order is made, the magistrate
must give the original order and written particulars of the application for
the protection order and the application for the interim order, as
communicated to the magistrate by the applicant, to the registrar of the
court that is to hear the application for the final protection order.

•

If the magistrate refuses to make the interim protection order, the
magistrate must:


record the reasons for refusing to make the interim order; and



as soon as practicable, give written particulars of the application
for the protection order and the application for the interim
protection order, as communicated to the magistrate by the
applicant, and the reasons for the magistrate’s refusal, to the
registrar of the court that is to hear the application for the final
protection order.

The Commission notes that when a temporary protection order has
been made, section 56 of the Domestic and Family Violence Protection Act
1989 (Qld) requires service of the order, and the application to which it relates,
to be effected by the police officer. The Commission has recommended at
paragraph 9.142 of this Report that the Bill should include a provision of similar
effect. The Commission considers this is an appropriate exception to the
general requirement under the Personal Protection Bill 2007 that service of
applications and orders be effected by the registrar. 1013
9.143

The Commission also notes that for an interim protection order made
by telephone or other electronic means, proof of the order in reliance on the
copy given to, or prepared by, the police officer could be difficult given that the
form of the order will be neither the original order nor a sealed copy of the
order. 1014 The Commission therefore considers that, to facilitate proof of an
interim telephone order, the Personal Protection Bill 2007 should provide that
the copy of the order given to the applicant by the magistrate, or the form of the
order completed by the applicant in the terms conveyed by the magistrate, is a
duplicate of, and is as effective as, the original order. The Commission notes
that section 84(1) of the Domestic and Family Violence Protection Act 1989
(Qld) is in broader terms and applies to other orders made under that Act.
9.144

1013
1014

See para 19.58 of this Report.
Note that s 53 of the Evidence Act 1977 (Qld) provides that evidence of a court order may be given by
producing the original of the order, an examined copy of the order, a sealed copy of the order or an official
certificate. See para 9.135 of this Report.
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However, the Commission considers the provisions of section 53 of the
Evidence Act 1977 (Qld) sufficient to deal with proof of other orders made under
the Personal Protection Bill 2007.
NOTICES TO APPEAR
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that while the usual procedure for starting proceedings on the making of an
application under that Act is for the issue of a summons by the clerk or a justice,
a summons need not be issued if a police officer who makes an application
issues and serves on the respondent a notice in the form of a notice to appear
under the Police Powers and Responsibilities Act 2000 (Qld). 1015

9.145

9.146
This raises the issue whether the Personal Protection Bill 2007 should
make similar provision.

The Peace and Good Behaviour Act 1982 (Qld)
9.147
The Peace and Good Behaviour Act 1982 (Qld) does not make
provision for the issue of a notice in the form of a notice to appear under the
Police Powers and Responsibilities Act 2000 (Qld) in place of a summons on a
complaint for a peace and good behaviour order.

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 47(8) of the Domestic and Family Violence Protection Act 1989
(Qld) provides that a summons under that Act need not be issued on an
application for a protection order if a police officer, who applies for a protection
order, issues and serves on the respondent a notice in the form of a notice to
appear under the Police Powers and Responsibilities Act 2000 (Qld).

9.148

The notice need not state an alleged offence as required under the
Police Powers and Responsibilities Act 2000 (Qld). 1016 The notice is taken to
be a summons for the purposes of the court’s power to proceed in the absence
of the respondent if satisfied the respondent has been given a copy of the
application and summons. 1017

9.149

1015
1016
1017

Domestic and Family Violence Protection Act 1989 (Qld) s 47(1), (8). See para 9.10 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 47(9)(a).
Domestic and Family Violence Protection Act 1989 (Qld) s 47(9)(b). Section 49 of that Act provides that if the
respondent fails to appear but the court is satisfied the respondent was given a copy of the application and
summons, or a copy of other particular documents, the court may proceed to hear and determine the matter,
adjourn the matter or issue a warrant for the respondent to be taken into custody and brought before the
court.
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Section 47(8)–(9) provides:
(8)

A summons under this section need not be issued if a police officer
who makes an application for a protection order, issues and serves on
the respondent a notice in the form of a notice to appear under the
Police Powers and Responsibilities Act 2000.

(9)

A notice mentioned in subsection (8)—
(a)

need not state an alleged offence as required under the Police
Powers and Responsibilities Act 2000; and

(b)

is taken, for section 49, to be a summons.

The Police Powers and Responsibilities Act 2000 (Qld)
Chapter 14, part 5 of the Police Powers and Responsibilities Act 2000
(Qld) provides for police to issue ‘notices to appear’ as an alternative to arrest to
start proceedings against a person for an alleged offence. 1018

9.151

A notice to appear requires the person to appear in a court of summary
jurisdiction at a stated time and place in relation to the alleged offence. 1019
Such a requirement is taken to be a summons issued by a justice under the
Justices Act 1886 (Qld). 1020
9.152

A notice to appear must also state the substance of the alleged
offence. 1021 The statement need only provide general particulars of the offence,
such as the type of the offence and when and where it is alleged to have been
committed. 1022 Such a statement in a notice to appear is taken to be a
complaint under the Justices Act 1886 (Qld). 1023
9.153

A notice to appear must be served personally 1024 and, if it is to be
served on a child, it must be served ‘as discreetly as practicable’. 1025 As soon
as reasonably practicable after it is served, and before the time for the person’s
appearance, the notice to appear must be filed with the clerk of the court. 1026
9.154

1018
1019
1020
1021
1022
1023
1024
1025
1026

Police Powers and Responsibilities Act 2000 (Qld) s 382(1).
Police Powers and Responsibilities Act 2000 (Qld) s 384(1)(d).
Police Powers and Responsibilities Act 2000 (Qld) s 388(2)(a).
Police Powers and Responsibilities Act 2000 (Qld) s 384(1)(a).
Police Powers and Responsibilities Act 2000 (Qld) s 386(1).
Police Powers and Responsibilities Act 2000 (Qld) s 388(1).
Police Powers and Responsibilities Act 2000 (Qld) s 382(3).
Police Powers and Responsibilities Act 2000 (Qld) s 383.
Police Powers and Responsibilities Act 2000 (Qld) s 385(1).
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Subject to the other provisions of the Police Powers and
Responsibilities Act 2000 (Qld) dealing with notices to appear, the provisions of
the Justices Act 1886 (Qld) and any other Act apply to a notice to appear as
they apply to a complaint and summons. 1027
9.155

The Commission’s view
In this chapter, the Commission has recommended that the usual
procedure for starting proceedings for a protection order under its proposed
Personal Protection Bill 2007 is for an application to be filed in court and a
summons to be issued requiring the respondent to appear at the hearing of the
application. 1028 This procedure is generally consistent with the process under
the Domestic and Family Violence Protection Act 1989 (Qld).
9.156

The Commission has also made recommendations that police may,
and in some circumstances must, apply for a protection order. 1029
9.157

The Commission considers it desirable for the Personal Protection Bill
2007 to allow a police officer, who has made, or is making, an application for a
protection order, to issue and serve a notice requiring the respondent to appear
in court, in the place of a summons issued by the registrar or a justice of the
peace. Such a notice should be taken as a summons for the purpose of the
Personal Protection Bill 2007.

9.158

9.159
This would have the advantage of streamlining the process of serving
the respondent with a document requiring his or her appearance in court when
police decide to make an application for a protection order against the person.
Without such a process, the application would first need to be filed and a
summons issued by a registrar or justice of the peace before a copy of the
application and summons could be served on the respondent. 1030 This would
involve a time delay between the police intervention which triggers the making
of the application by police and the service of the summons on the respondent.

Given the purpose of enabling police to issue a notice is to streamline
the initiation of proceedings by police, the Commission considers it appropriate
that existing mechanisms under the Police Powers and Responsibilities Act
2000 (Qld) be utilised. As such, the Commission considers it appropriate that a
notice issued and served by police requiring the respondent to appear under the
Personal Protection Bill 2007 should be in the form of a ‘notice to appear’ under
9.160

1027
1028
1029
1030

Police Powers and Responsibilities Act 2000 (Qld) s 388(5).
See para 9.25, 9.66 of this Report.
See para 6.125–6.126 of this Report.
The Commission has recommended that, in relation to the issue of a summons, either the registrar may issue
a summons when the application is filed, or a justice of the peace (qualified) or a justice of the peace
(magistrates court) may issue a summons which must be filed by the applicant along with the application.
See para 9.66 of this Report.
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the Police Powers and Responsibilities Act 2000 (Qld). This is the position
under the Domestic and Family Violence Protection Act 1989 (Qld). 1031
However, a ‘notice to appear’ under the Police Powers and
Responsibilities Act 2000 (Qld) is required to state the substance, in general
particulars, of the alleged offence. 1032 To that extent, a ‘notice to appear’ is
taken to be a complaint.

9.161

The Commission does not consider it desirable, however, that a notice
issued by police, in lieu of a summons, under the Personal Protection Bill 2007
should also replace the filing and service of the application containing the
complaint. The Commission has made recommendations elsewhere in this
chapter about the formal requirements for an application made under the
Bill. 1033 The Commission considers that an application made by a police officer
should also be made in the required form. 1034 This will ensure the respondent,
and the aggrieved person for the order being sought, have sufficient information
about the application before it is heard.
9.162

The Commission also notes that a notice issued in place of a summons
under the Personal Protection Bill 2007 should not include a statement or
reference to an alleged offence. Rather, the notice should require the person to
appear in court at a stated time and place and a copy of the application, which
has been or is to be filed with the court, should be served on the respondent
along with the notice or as soon as reasonably practicable after the notice is
served.
9.163

Under the Police Powers and Responsibilities Act 2000 (Qld), the
police officer must file the notice in a court as soon as reasonably practicable
after it is served. 1035 Under the provisions for making an application which the
Commission has recommended elsewhere in this chapter, a copy of the
application would also need to be filed. 1036

9.164

The Commission is therefore of the view that the Personal Protection
Bill 2007 should provide for the following:

9.165
•

1031
1032
1033
1034
1035
1036

If a police officer has made, or is to make, an application for a protection
order, a police officer may issue and serve on the respondent a notice in
the form of a ‘notice to appear’ under the Police Powers and
Responsibilities Act 2000 (Qld). A copy of the application which has
See para 9.148 of this Report.
See para 9.153 of this Report.
See para 9.41–9.46 of this Report.
Note that the Commission has recommended elsewhere in this chapter that an application made by a police
officer need not be witnessed. See para 9.44 of this Report.
Police Powers and Responsibilities Act 2000 (Qld) s 385(1).
See para 9.25 of this Report.
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been or is to be filed in court must also be served either together with the
notice or as soon as practicable after the notice is served.
•

If a police officer issues and serves a notice to appear on the
respondent, the registrar need not issue a summons for the respondent
on the filing of the application and need not serve a copy of the
application or the notice on the respondent.

•

A notice issued and served on a respondent by police under the Bill need
not state an alleged offence as required under the Police Powers and
Responsibilities Act 2000 (Qld).

•

A notice issued and served on a respondent by police under the Bill is
taken to be a summons requiring the respondent to appear before the
stated court at the stated time and place to be heard on the application.

•

The police officer must file a copy of the notice to appear as soon as
practicable after serving the notice on the respondent.

This is generally consistent with the position under the Domestic and
Family Violence Protection Act 1989 (Qld).

9.166

The Commission also notes that, elsewhere in this Report, it has
recommended that the Queensland Police Service should review existing police
powers under the Police Powers and Responsibilities Act 2000 (Qld), such as
powers of entry and detention, to ensure they are sufficient for the
administration and enforcement of the proposed Personal Protection Bill
2007. 1037
9.167

RECOMMENDATIONS
9.168

The Commission makes the following recommendations:

The usual procedure for initiating an application
9-1

The usual process for initiating an application under the Personal
Protection Bill 2007 should be generally similar to the process used
under the Domestic and Family Violence Protection Act 1989 (Qld),
so that once an application form has been completed, it is filed with
the court. 1038
See Personal Protection Bill 2007 cl 17(1)(a).

1037
1038

See para 3.62 of this Report.
See para 9.25 of this Report.
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The requirement of writing
9-2

An application made under the Personal Protection Bill 2007 should
be made in writing except where otherwise provided for under the
Bill. 1039
See Personal Protection Bill 2007 cl 17(1)(a).

Verification by statutory declaration
9-3

The Personal Protection Bill 2007 should provide that, generally, the
information contained in an application for a protection order must
be verified by statutory declaration. 1040
See Personal Protection Bill 2007 cl 17(3).

9-4

The Personal Protection Bill 2007 should provide that the general
requirement for the information contained in an application for a
protection order to be verified by statutory declaration does not
apply if the application is made by a police officer.1041
See Personal Protection Bill 2007 cl 17(4).

The application form
9-5

The application form for a protection order should be written in
plain English and in a manner that directs the applicant to provide
specific information about the grounds on which a protection order
is sought and other relevant matters. 1042
See Personal Protection Bill 2007 cl 17(1)(b).

9-6

1039
1040
1041
1042
1043

The application form for a protection order should be modelled on
the current application form for a protection order under the
Domestic and Family Violence Protection Act 1989 (Qld) (Form
DV1). 1043

See para 9.41 of this Report.
See para 9.43 of this Report.
See para 9.44 of this Report.
See para 9.45 of this Report.
Ibid.
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The role of justices of the peace in the application process
9-7

The Personal Protection Bill 2007 should include a provision to the
effect of section 47(1)–(3) and (7) of the Domestic and Family
Violence Protection Act 1989 (Qld) so that, on application for a
protection order, a registrar or a justice is empowered to issue a
summons directing the respondent to appear before a stated court
on a stated day and at a stated time and place to be heard on the
application. 1044
See Personal Protection Bill 2007 cll 19, 20.

Screening of
complaints
9-8

applications

for

unsubstantiated

or

unmeritorious

The provisions under the Personal Protection Bill 2007 which deal
with making an application for a protection order should not include
an administrative mechanism for screening unsubstantiated or
unmeritorious applications. 1045

Applications by telephone or other electronic means
9-9

The Personal Protection Bill 2007 should provide for a police
officer, in limited circumstances, to apply to a magistrate by means
of telephone, facsimile, radio, email, videoconferencing or another
form of electronic communication for an interim protection
order. 1046
See Personal Protection Bill 2007 cl 18(2).

9-10

The Personal Protection Bill 2007 should provide that a police
officer may make an application by telephone, facsimile, radio,
email, videoconferencing or another form of electronic
communication for an interim protection order if the police officer
reasonably believes that: 1047
(a)

1044
1045
1046
1047

a person has engaged in prohibited conduct; and

See para 9.66 of this Report.
See para 9.83 of this Report.
See para 9.114 of this Report.
See para 9.122 of this Report.
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(b)

because of distance, time or other circumstances, it is not
possible for a court to make an interim protection order
quickly; and

(c)

having regard to the nature of the prohibited conduct of the
person, it is necessary and appropriate for an interim
protection order to be made against the person immediately
to ensure someone else’s safety or prevent substantial
damage to property.
See Personal Protection Bill 2007 cl 18(1).

9-11 Consideration should be given by the Commissioner of Police to
including the role of police in making an application for an interim
protection order by telephone or other electronic means in the
procedures contained in the Queensland Police Service Operational
Procedures Manual. 1048
9-12

If the implementation of the scheme for making telephone
applications for an interim protection order is not operating
effectively, the role of police in making such applications should be
reviewed, and, if it is apparent that the role or function of the police
in making such applications is inadequate, ineffective or inefficient,
then consideration should be given to addressing those
deficiencies through appropriate mechanisms, including the
amendment of the Personal Protection Bill 2007. 1049

9-13

The procedures for making an application by telephone, facsimile,
radio, email, videoconferencing or another form of electronic
communication for an interim protection order under the Personal
Protection Bill 2007 should be similar to the telephone application
provisions of the Domestic and Family Violence Protection Act 1989
(Qld) and the telephone warrant provisions of the Police Powers
and Responsibilities Act 2000 (Qld). In particular, the Personal
Protection Bill 2007 should provide for the following: 1050

1048
1049
1050

See para 9.123 of this Report.
See para 9.124 of this Report.
See para 9.141–9.144 of this Report.
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(a)

If the police officer has not already applied to a court for a
protection order, the police officer must, as soon as
practicable after applying to a magistrate by telephone or
other electronic means for an interim protection order,
prepare an application for the interim protection order and
file the application in court.

(b)

If the magistrate makes an interim protection order on an
application by a police officer by telephone or other
electronic means, the magistrate must complete and sign the
original order and record in it the reasons the magistrate is
satisfied there are grounds for making the order.

(c)

The magistrate must either immediately give a copy of the
order to the applicant, if there is a reasonably practicable way
of doing so, such as by sending a copy by facsimile or email,
or must tell the applicant the terms of the order, including
when and where the application for the final order will be
heard by the court.

(d)

If the magistrate tells the applicant the terms of the order, the
applicant must complete a form of order which includes the
magistrate’s name and the terms of the order, including when
and where the application for the final order will be heard.

(e)

The copy of the order given to the applicant by the
magistrate, or the form of the order completed by the
applicant in the terms conveyed by the magistrate, is a
duplicate of, and is as effective as, the original order.

(f)

As soon as practicable after the interim order is made, a
police officer must serve a copy of the duplicate order and a
copy of the related application on each respondent and
aggrieved person. If the police officer completed a form of
order, he or she must give it to the registrar of the court that
is to hear the application for the final protection order.

(g)

As soon as practicable after the interim order is made, the
magistrate must give the original order and written
particulars of the application for the protection order and the
application for the interim order, as communicated to the
magistrate by the applicant, to the registrar of the court that
is to hear the application for the final protection order.

(h)

If the magistrate refuses to make the interim protection order,
the magistrate must:
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(i)

record the reasons for refusing to make the interim
order; and

(ii)

as soon as practicable, give written particulars of the
application for the protection order and the application
for the interim order, as communicated to the
magistrate by the applicant, and the reasons for the
magistrate’s refusal, to the registrar of the court that is
to hear the application for the final protection order.

See Personal Protection Bill 2007 cll 18(3), 45, 46.

Notices to appear
9-14

The Personal Protection Bill 2007 should provide that, if a police
officer has made, or is to make, an application for a protection
order, a police officer may issue and serve on the respondent a
notice in the form of a ‘notice to appear’ under the Police Powers
and Responsibilities Act 2000 (Qld). A copy of the application
which has been or is to be filed in court must also be served either
together with the notice or as soon as practicable after the notice is
served. 1051
See Personal Protection Bill 2007 cl 22(1), (2), (3).

9-15

The Personal Protection Bill 2007 should provide that, if a police
officer issues and serves a notice to appear on the respondent, the
registrar need not issue a summons for the respondent on the filing
of the application and need not serve a copy of the application or
the notice on the respondent. 1052
See Personal Protection Bill 2007 cll 19(3)(c), 21(2).

9-16

The Personal Protection Bill 2007 should provide that a notice
issued and served on a respondent by police under the Bill need
not state an alleged offence as required under the Police Powers
and Responsibilities Act 2000 (Qld). 1053
See Personal Protection Bill 2007 cl 22(4)(a).

1051
1052
1053

See para 9.165 of this Report.
Ibid.
Ibid.
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The Personal Protection Bill 2007 should provide that a notice
issued and served on a respondent by police under the Bill is taken
to be a summons requiring the respondent to appear before the
stated court at the stated time and place to be heard on the
application. 1054
See Personal Protection Bill 2007 cl 22(4)(b).

9-18

The Personal Protection Bill 2007 should provide that the police
officer must file a copy of the notice to appear as soon as
practicable after serving the notice on the respondent. 1055
See Personal Protection Bill 2007 cl 22(5).

1054
1055

Ibid.
Ibid.
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Chapter 10

INTRODUCTION
This chapter considers whether adequate provision is made in the
Peace and Good Behaviour Act 1982 (Qld) for the referral of a complaint to
mediation. As part of its review of the Peace and Good Behaviour Act 1982
(Qld), the Commission’s terms of reference require it to consider whether the
Act provides an ‘appropriate, easily accessible and effective mechanism for
protecting the community against breaches of the peace’. 1056 One of the issues
raised in the Discussion Paper was whether the current provision in the Act for
referral of a complaint to mediation is adequate and appropriate to promote the
effective resolution of disputes.
10.1

WHAT IS MEDIATION?
Mediation is a method of attempting to resolve disputes without resort
to court action. It is one of a wide range of processes, referred to as alternative
dispute resolution, which may be utilised to resolve a dispute prior to
determination by a court. 1057 It has been described as: 1058

10.2

[A] process in which the parties to a dispute, with the assistance of a dispute
resolution practitioner (the mediator), identify the disputed issues, develop
options, consider alternatives and endeavour to reach an agreement.

10.3
The mediator is a neutral third party and has no power to impose a
decision on the parties.
10.4
There are a number of advantages in resolving disputes by mediation.
For example, it is likely to achieve a resolution more quickly, and with less
expense and formality, than a court proceeding. It may also be more likely that
a solution that is agreed between the parties rather than imposed by a court will
be kept, even if it is not legally binding. It also allows solutions to be reached
that may be outside the scope of a court order. The non-adversarial nature of
mediation may be more appropriate in a situation where there is an ongoing
relationship between the parties, for example, where the parties are
neighbours. 1059

1056
1057
1058
1059

The terms of reference are set out in Appendix 1 to this Report.
For example, see the range of procedures described in National Alternative Dispute Resolution Advisory
Council, Dispute Resolution Terms (September 2003) 4–10.
National Alternative Dispute Resolution Advisory Council, Dispute Resolution Terms (September 2003) 9.
The Queensland Government has established Dispute Resolution Centres around the State so that the
members of the community can access mediation services. Mediation through these Dispute Resolution
Centres is free of charge in most cases: Department of Justice and Attorney-General, Mediation
<http://www.justice.qld.gov.au/18.htm> at 16 March 2008; Department of Justice and Attorney-General,
Dispute resolution centres <http://www.justice.qld.gov.au/475.htm> at 16 March 2008; Department of Justice
and Attorney-General, Types of disputes we handle <http://www.justice.qld.gov.au/1011.htm> at 16 March
2008. See also L Boulle, Mediation: Principles Process Practice (2nd ed, 2005) 130–3.
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MEDIATION UNDER THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
The Peace and Good Behaviour Act 1982 (Qld) provides that a justice
of the peace to whom a complaint is made may, if the justice of the peace
considers that the matter would be better resolved by mediation than by
proceedings in the Magistrates Court, order the complainant to submit the
matter to mediation under the Dispute Resolution Centres Act 1990 (Qld). 1060 A
referral to mediation may be made whether the basis of the complaint is a threat
by the defendant to engage in certain conduct, 1061 or intentional conduct of the
defendant towards the complainant. 1062 However, the power to refer the matter
to mediation is dependent on the consent of the complainant.
10.5

10.6
If the complainant consents to the referral, and the justice of the peace
exercises his or her discretion to order the complainant to submit the matter to
mediation, the complainant must, as soon as practicable, file the complaint and
an application for mediation in the approved form with the nearest dispute
resolution centre. 1063

The Dispute Resolution Centres Act 1990 (Qld), which regulates the
mediation of matters referred under the Peace and Good Behaviour Act 1982
(Qld), generally provides that the parties’ attendance at, and participation in,
mediation sessions is voluntary. 1064

10.7

THE JUSTICES ACT 1886 (QLD)
Section 53 of the Justices Act 1886 (Qld) empowers a justice to issue a
summons upon a complaint that any person is guilty, or is suspected, of having
committed any indictable offence, simple offence or breach of duty, within the
jurisdiction of the justice. 1065 Section 53A of the Justices Act 1886 (Qld)
provides that, if a summons has been issued under section 53, a magistrate or
the clerk of the court for the place where the defendant is required to appear
may order the complainant to submit the matter to mediation under the Dispute
Resolution Centres Act 1990 (Qld). 1066 The referral can only be made if the
magistrate or the clerk of the court considers the matter would be better
10.8

1060

1061
1062
1063
1064
1065
1066

Peace and Good Behaviour Act 1982 (Qld) s 4(3). The Peace and Good Behaviour Act 1982 (Qld) was
amended by the Justice and Other Legislation Amendment Act 2004 (Qld) s 66. The amendments extended
the power of a justice of the peace to refer a complaint to mediation pursuant to s 4(3).
Peace and Good Behaviour Act 1982 (Qld) s 4(1). See para 5.12 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 4(2). See para 5.15 of this Report.
Peace and Good Behaviour Regulation 1999 (Qld) s 6.
Dispute Resolution Centres Act 1990 (Qld) s 31. The requirement of voluntariness does not apply in the case
of a dispute in a civil action that is the subject of a referring order: see para 10.13 of this Report.
Justices Act 1886 (Qld) s 53.
Justices Act 1886 (Qld) s 53A(1). Section 94 of the Justice and Other Legislation Amendment Act 2007 (Qld)
amended section 53A of the Justices Act 1886 (Qld) to extend the mediation referral power under s 53A to
magistrates.
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resolved by mediation than proceeding on the summons or the complainant
consents to the order. 1067
It is unclear whether the power of a magistrate or a clerk of the court to
make an order to mediate under section 53A is exercisable only in respect of a
summons ‘issued under section 53’, or whether, by virtue of the operation of
section 8 of the Peace and Good Behaviour Act 1982 (Qld), the power is
exercisable in respect of a summons issued under the Peace and Good
Behaviour Act 1982 (Qld). 1068
10.9

Further, section 88 of the Justices Act 1886 (Qld) generally empowers
the justices or justice present to adjourn a hearing in any case of a charge of a
simple offence or breach of duty. The power to adjourn a hearing includes a
power to adjourn a hearing ‘to enable the matter of a charge of a simple offence
or breach of duty to be the subject of a mediation session under the Dispute
Resolution Centres Act 1990 (Qld)’. 1069 The power so conferred is a power to
adjourn for a particular reason rather than a power to order the parties to
mediation.
10.10

THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
The Domestic and Family Violence Act 1989 (Qld) is silent in relation to
the referral of domestic violence matters to mediation. 1070
10.11

DISPUTE RESOLUTION PROCESSES IN OTHER CONTEXTS
There are other legislative provisions that incorporate alternative
dispute resolution processes into the procedures in the Magistrates Courts. 1071

10.12

In a civil action in the Magistrates Court, the court may, by a referring
order, refer the dispute in relation to the claim before the court to mediation 1072

10.13

1067
1068

1069

1070
1071
1072

Justices Act 1886 (Qld) s 53A(2).
Section 8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and proceedings
and procedures under the Justices Act 1886 (Qld) that apply in the case of a summary prosecution apply to
proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications.
Justices Act 1886 (Qld) s 88(1B). The Dispute Resolution Branch of the Department of Justice and AttorneyGeneral has informed the Commission that magistrates refer disputes in relation to peace and good behaviour
matters to mediation. The Dispute Resolution Branch has also informed the Commission that, if during
proceedings under the Peace and Good Behaviour Act 1982 (Qld), the court refers a matter to the Branch for
mediation, the matter is usually adjourned until the mediation has taken place: submission 24.
See the discussion at para 10.55 of this Report in relation to mediation in the context of a history of violence
or ongoing violence between the parties.
Magistrates Courts Act 1921 (Qld) pt 5 (ADR Processes); Uniform Civil Procedure Rules 1999 (Qld) ch 9 pt 4
(Alternative dispute processes).
Magistrates Courts Act 1921 (Qld) s 29(3). Mediation is defined as ‘a process … under which the parties use
a mediator to help them resolve their dispute by negotiated agreement without adjudication’: Magistrates
Courts Act 1921 (Qld) s 23.
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or case appraisal. 1073 The parties may also agree to refer the dispute to one of
those processes. 1074 If the court refers the dispute to a mediator under the
Dispute Resolution Centres Act 1990 (Qld), the order may appoint the director
of a Dispute Resolution Centre as mediator. 1075 If a referring order is made, the
parties must attend before the convenor appointed to conduct the mediation or
case appraisal and not impede him or her in conducting and finishing the
mediation or case appraisal within the time allowed. 1076 If a party ‘impedes’ the
dispute resolution process, a Magistrates Court may impose sanctions against
the party, by staying a claim for further relief by the defaulting party or by taking
the party’s actions into account when awarding costs. 1077
The cost of these processes is borne by the parties to the action. 1078
Because these provisions are concerned with the resolution of disputes in a civil
action, it is unclear whether they apply in relation to the matter of a complaint
made under the Peace and Good Behaviour Act 1982 (Qld). 1079
10.14

In a civil proceeding started by claim, a registrar may conduct a
directions conference with a view to early resolution of the matter without resort
to adjudication of the matter. 1080 However, these provisions do not apply to
matters under the Peace and Good Behaviour Act 1982 (Qld).
10.15

1073

1074

1075
1076
1077
1078
1079

1080

Magistrates Courts Act 1921 (Qld) s 29(3). Case appraisal is defined as ‘a process … under which a case
appraiser provisionally decides a dispute’: Magistrates Courts Act 1921 (Qld) s 24(1). Note, similar provisions
apply in relation to the Supreme and District Courts of Queensland: District Court of Queensland Act 1967
(Qld) ss 96–97; Supreme Court of Queensland Act 1991 (Qld) ss 101–102.
Magistrates Courts Act 1921 (Qld) s 28(1). If the parties agree to refer the dispute, they must subsequently
file a consent order in the prescribed form with the registrar: Magistrates Courts Act 1921 (Qld) s 28(2). The
consent order is taken to be a referring order made under s 29: Magistrates Courts Act 1921 (Qld) ss 2
(definition of ‘referring order’), 28(3).
Magistrates Courts Act 1921 (Qld) s 29(5).
Magistrates Courts Act 1921 (Qld) s 30(1).
Magistrates Courts Act 1921 (Qld) s 30(2).
Uniform Civil Procedure Rules 1999 (Qld) ch 9 pt 4 div 5 (ADR Costs); Magistrates Courts Act 1921 (Qld)
s 33.
Under the Magistrates Court Act 1921 (Qld), the Magistrates Court, in its civil jurisdiction, may hear and
determine certain civil actions for claims up to a specified monetary amount: Magistrates Courts Act 1921
(Qld) s 4. Part 5 of the Magistrates Courts Act 1921 (Qld) governs ADR processes in the Magistrates Courts.
An ‘ADR process’ is a process of mediation or case appraisal by which the parties are helped to achieve an
early inexpensive settlement or resolution of their dispute: Magistrates Courts Act 1921 (Qld) s 22(1). A
‘dispute’ means, amongst other things, a dispute in an action or something else about which the parties are in
dispute that may be dealt with at the same time as an ADR dispute’: Magistrates Courts Act 1921 (Qld) s 2
(definition of ‘dispute’). An ‘ADR dispute’ means a dispute referred to an ADR process: Magistrates Courts
Act 1921 (Qld) s 2 (definition of ‘ADR dispute’). The referral of a matter to mediation under pt 5 of the
Magistrates Courts Act 1921 (Qld) therefore appears limited to proceedings in a civil action. It should also be
noted that, even though proceedings initiated under the Peace and Good Behaviour Act 1982 (Qld) are not
criminal in character (see Laidlaw v Hulett, Ex parte Hulett [1998] 2 Qd R 45), s 8 of the Peace and Good
Behaviour Act 1982 (Qld) provides that the provisions of and proceedings and procedures under the Justices
Act 1886 (Qld) that apply in the case of a summary prosecution apply to proceedings under the Peace and
Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed modifications.
See Magistrates Courts Act 1921 (Qld) s 16; Uniform Civil Procedure Rules 1999 (Qld) rr 523, 524.
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THE POSITION IN OTHER AUSTRALIAN JURISDICTIONS
ACT
In the ACT, before an application for a protection order is heard, a
preliminary conference may be conducted by the registrar of the court. 1081 A
preliminary conference, like mediation, may assist parties to achieve a
negotiated settlement. 1082 However, in contrast to mediation, a conference also
enables the court to better manage the progress of an application.
10.16

The objects of a preliminary conference are, among other things, to find
out whether the matter may be settled by consent before the hearing of the
application and to work out and limit the issues to be decided in the
proceeding. 1083 The preliminary conference must try to identify facts agreed on,
issues not agreed on, and any unusual or urgent factors that require special
attention. 1084 Anything said or done by the parties at the preliminary conference
is generally inadmissible as evidence at the hearing of the application. 1085
10.17

The ACT legislation also imposes an obligation on the registrar to refer
the parties to mediation at any time during a preliminary conference, if the
registrar is satisfied that the application is likely to be more effectively resolved
by mediation than by a hearing. 1086
10.18

New South Wales
In New South Wales, an authorised officer 1087 to whom an application
for an apprehended personal violence order is made has a discretion, provided
that the application was not made by a police officer, to refuse to issue a
warrant or application notice. 1088 The discretion may be exercised if the

10.19

1081

1082

1083
1084
1085
1086
1087
1088

Domestic Violence and Protection Orders Act 2001 (ACT) s 18(1), (2). A preliminary conference need not be
held if the application is for an emergency order, or the registrar is satisfied that the conference would not
achieve its objects: Domestic Violence and Protection Orders Regulation 2002 (ACT) s 7.
A review of the ACT legislation indicated that the current provisions are broad enough to enable a person to
appoint another person, such as an agent or legal representative, to act on his or her behalf in certain
circumstances or to have a support person present when his or her application is heard or during the
preliminary conference: ACT, Department of Justice and Community Safety, Report on the Review of the
Protection Orders Act 2001 (April 2004) 11–12.
Domestic Violence and Protection Orders Regulation 2002 (ACT) s 6(1)(a), (b).
Domestic Violence and Protection Orders Regulation 2002 (ACT) s 6(2).
Domestic Violence and Protection Orders Regulation 2002 (ACT) s 9.
Domestic Violence and Protection Orders Act 2001 (ACT) s 18A. This section was inserted in the Act by the
Domestic Violence and Protection Orders Amendment Act 2005 (ACT) s 11.
See para 9.54 of this Report.
Crimes Act 1900 (NSW) s 562M. The Crimes (Domestic and Personal Violence) Act 2007 (NSW), which was
assented to on 7 December 2007 and will commence on a date to be proclaimed, repeals and replaces
pt 15A of the Crimes Act 1900 (NSW). Section 562M of the Crimes Act 1900 (NSW) is substantially
replicated in s 53 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
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authorised officer is satisfied of the existence of certain circumstances. 1089
Otherwise, in deciding whether or not to exercise the discretion, the authorised
officer must take particular factors into account. Included in these factors are
whether the parties have previously attempted to resolve the matter by
mediation or other means, 1090 the availability and accessibility of mediation or
other alternative dispute resolution services, 1091 and the willingness and
capacity of each party to resolve the matter otherwise than through an
application for an apprehended violence order. 1092
The New South Wales Law Reform Commission has recommended
that the role of mediation in resolving the matters referred to in a complaint for
an apprehended violence order should be strengthened. In the view of that
Commission, the authorised officer’s satisfaction that the matters referred to in
the complaint may more appropriately be dealt with by mediation or another
form of alternative dispute resolution, should in itself warrant the exercise of the
discretion to refuse to issue a summons or warrant. 1093

10.20

Except in cases of serious violence, the New South Wales Law Reform
Commission favoured the policy that other avenues of dispute resolution should
be encouraged. 1094 It considered, however, that matters should not be referred
to mediation where there is a history or allegations of personal violence, or
conduct amounting to serious harassment, or where there has been a previous
failed attempt at mediation in relation to the same issue or where the mediation
service has assessed that a dispute is not suitable for mediation. 1095
10.21

Northern Territory
Under recent amendments to the Justices Act (NT) in the Northern
Territory, the court must refer the protected person and the defendant to
mediation before hearing an application for a personal violence restraining
order. 1096 However, if the court is satisfied it is in the interests of justice to do so
because, for example, there is a history of violence committed against the
protected person by the defendant and there has been a previous unsuccessful
10.22

1089
1090
1091
1092
1093
1094
1095
1096

Crimes Act 1900 (NSW) s 562M(3).
Crimes Act 1900 (NSW) s 562M(5)(c).
Crimes Act 1900 (NSW) s 562M(5)(d).
Crimes Act 1900 (NSW) s 562M(5)(e).
New South Wales Law Reform Commission, Report, Apprehended Violence Orders, Report No 103 (2003)
[5.23], rec 16. See Crimes Act 1900 (NSW) s 562M(3).
Ibid [5.44]–[5.45].
Ibid [5.50]–[5.52], rec 17.
Justices Act (NT) s 86(1), as amended by the Domestic and Family Violence Act (NT). In the Northern
Territory, the Domestic and Family Violence Act (NT) repeals pt IV div 7 of the Justices Act (NT) introducing a
new pt IVA. The Domestic and Family Violence Act (NT) was assented to on 12 December 2007 and will
commence on a date to be proclaimed. Section 86 of the Justices Act (NT) is a new provision.
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attempt at mediation, the court must not refer the parties to mediation and must
proceed to hear the application. 1097
A referral to mediation is made under the Community Justice Centre
Act (NT), 1098 which provides for mediation services to be conducted by the
Northern Territory Community Justice Centre. 1099 Under that Act, the Director
of the Centre has discretion to accept or refuse an application for mediation
services. 1100 However, under the personal violence restraining order legislation,
the Director must accept a referral by the court on a personal violence
restraining order application. 1101 A referral to mediation stays the proceeding
until the court is given a written report on the outcome of the mediation or
attempted mediation. 1102 In deciding the application, the court must take
account of the report. 1103
10.23

South Australia
In South Australia, the court, in considering whether to dismiss a
complaint made in certain circumstances by the complainant personally, must
consider whether it might be appropriate and practicable for the parties to
attempt to resolve the matter through mediation or by some other means. 1104

10.24

Victoria
In Victoria, the Magistrates’ Court may, with or without the consent of
the parties, refer a proceeding to mediation. 1105 The court may also refer a
proceeding to a pre-hearing conference. 1106
10.25

1097
1098
1099
1100
1101
1102

1103

1104
1105
1106

Justices Act (NT) s 86(2), as amended by the Domestic and Family Violence Act (NT).
Justices Act (NT) s 86(1), (4), as amended by the Domestic and Family Violence Act (NT).
Community Justice Centre Act 2005 (NT) ss 7, 8.
Community Justice Centre Act 2005 (NT) s 13(3), (4).
Justices Act (NT) s 86(5), as amended by the Domestic and Family Violence Act (NT).
Justices Act (NT) s 86(3), as amended by the Domestic and Family Violence Act (NT). The Director of the
Community Justice Centre must give the court a written report on the outcome of the mediation or attempted
mediation: Justices Act (NT) s 86(6), as amended by the Domestic and Family Violence Act (NT).
Justices Act (NT) s 86(8), as amended by the Domestic and Family Violence Act (NT). The court may also
refer the matter back to the Director of the Community Justice Centre with directions: Justices Act (NT)
s 86(7), as amended by the Domestic and Family Violence Act (NT).
Summary Procedure Act 1921 (SA) s 99CA(2)(c)(i).
Magistrates’ Court Act 1989 (Vic) s 108. Section 126A of that Act empowers the court to make an order
binding a person to keep the peace or be of good behaviour.
Magistrates’ Court Act 1989 (Vic) s 107.
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ISSUES RAISED BY THE CURRENT MECHANISM FOR REFERRAL TO
MEDIATION
As mentioned earlier in this chapter, the current mechanism under the
Peace and Good Behaviour Act 1982 (Qld) for the referral of peace and good
behaviour complaints to mediation provides that, if a justice of the peace who
receives a complaint under the Act considers that the matter of the complaint
would be better resolved by mediation than by proceedings in the Magistrates
Court, the justice of the peace may order the complainant to submit the matter
to mediation. 1107 The power to refer the matter to mediation is dependent on
the consent of the complainant.
10.26

10.27
The power to refer the matter to mediation may be exercised if the
justice of the peace considers that the matter would be better resolved by
mediation than by proceedings in the Magistrates Court. This raises the issue
of how, and upon what bases, a justice of the peace might be satisfied that
mediation is likely to better resolve a dispute than continuing with court
proceedings. It is noted that the Commission has recommended elsewhere in
this Report that justices of the peace should have a limited role in the
application process under the Personal Protection Bill 2007. 1108 This role does
not include formally screening applications. 1109
10.28
The power of a justice of the peace to refer a matter to mediation under
the Act is also dependent on the consent of the complainant. This raises the
issue of how a justice of the peace could be satisfied, in the absence of the
defendant, that the matter would be better resolved by mediation.

The Peace and Good Behaviour Act 1982 (Qld) is silent in relation to
the power of a Magistrate to refer a matter to mediation.

10.29

Submissions
The Commission received numerous submissions about the operation
of the present provision in the Peace and Good Behaviour Act 1982 (Qld) for
the referral of matters to mediation. 1110
10.30

The Dispute Resolution Branch of the Department of Justice and
Attorney-General, the mediation service provider for disputes referred to
mediation under the Peace and Good Behaviour Act 1982 (Qld), considered
10.31

1107

1108
1109
1110

Peace and Good Behaviour Act 1982 (Qld) s 4(3). The Peace and Good Behaviour Act 1982 (Qld) was
amended by the Justice and Other Legislation Amendment Act 2004 (Qld) s 66. The amendments extended
the power of a justice of the peace to refer a complaint to mediation pursuant to the Peace and Good
Behaviour Act 1982 (Qld) s 4(3).
See para 9.66 of this Report. This recommendation limits the role of a justice of the peace in the application
process to having the power to issue a summons or a warrant to secure the appearance of the respondent.
See para 9.83 of this Report.
Submissions 5, 6, 8, 12, 12B, 13, 14, 19, 24.
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that the mediation process is often the most effective way for parties to resolve
their disputes. However, the Dispute Resolution Branch expressed several
concerns about the actual process for the referral of matters to mediation under
the Peace and Good Behaviour Act 1982 (Qld): 1111
[It] is evident that the courts are not referring as many cases as could be the
case and that in some cases referrals are being made that actually result in
inefficiencies.

First, the Dispute Resolution Branch observed that its statistical data in
relation to such referrals indicated the referral to mediation of only a small
percentage of matters compared to the overall number of peace and good
behaviour order applications dealt with by the Magistrates Courts. The Branch
postulated this low referral rate could be the result of some uncertainty about
the referral process: 1112

10.32

It is unclear whether this is due to a limited awareness of mediation as an
option, a belief that mediation is not an appropriate manner for managing such
matters or concerns regarding the Dispute Resolution Branch’s capacity to
manage such matters.

Second, the Dispute Resolution Branch noted that the majority of
peace and good behaviour matters referred for mediation come from only three
Magistrates Courts in South-East Queensland: 1113
10.33

In 2004, in excess of 50% of Peace and Good Behaviour referrals originated
from three courts in South East Queensland while the remaining number were
referred by a total of fourteen other courts within the referral area. In total
between only 80 and 90 matters are referred to mediation by the Dispute
Resolution Branch in South East Queensland each year. Referrals are similarly
limited (if not less frequent) in each of the Dispute Resolution Branch’s five
regional Dispute Resolution Centres.

The Dispute Resolution Branch also observed that the Act does not
provide guidance about when the matter of a complaint may be better resolved
by mediation. 1114
10.34

10.35
Finally, the Dispute Resolution Branch noted, in relation to the matters
referred in 2004, significant differences in the outcomes of matters referred to
mediation by various magistrates. 1115 The Branch suggested that these
differences may relate to factors such as skill in assessing matters as
appropriate for mediation and willingness to make referrals. 1116 For example,
1111
1112
1113
1114
1115
1116

Submission 24.
Ibid.
Ibid.
Ibid.
Ibid.
Ibid.
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one court has referred 15% of files, 75% of which resulted in verbal or written
agreements. Another court, meanwhile, has referred 7% of files with none
resulting in an agreement.
To redress these issues, the Dispute Resolution Branch suggested the
inclusion in the Peace and Good Behaviour Act 1982 (Qld) of legislative criteria
to assist magistrates in the exercise of their discretion as to the referral of a
matter to mediation, as well as further education and training about the
mediation process.
10.36

A number of submissions that expressed dissatisfaction about the
present provision for mediation under the Act suggested various avenues of
reform to improve the system, mostly in regard to the voluntariness of entry into
mediation, and process issues. 1117

10.37

The proposals of the Dispute Resolution Branch and those of other
submissions are discussed in more detail later in this chapter.

10.38

10.39
Only one submission expressed satisfaction with the current system of
referral to mediation under the Act. 1118

The Commission’s view
The Commission considers that, in light of the operational issues raised
above, and the concerns expressed in some submissions about the efficacy of
the current mechanism for the referral of peace and good behaviour matters to
mediation, 1119 provision should be made in the Personal Protection Bill 2007 for
a new mechanism for the referral of matters to mediation.
10.40

10.41
The Commission considers it desirable that the new mechanism clearly
articulate the source of the power to refer, the person or body who may exercise
the power and the circumstances in which the power may be exercised. The
relevant issues are dealt with as they arise in this chapter and elsewhere in this
Report.

1117
1118
1119

Submissions 6, 8, 12B, 12C, 13, 14.
Submission 15. This submission also suggested following the ACT model insofar as it applies to the referral
of matters to a preliminary conference. See para 10.16–10.18 of this Report.
The Commission notes the concerns expressed by the Dispute Resolution Branch about the efficacy of the
current mechanism for the referral of peace and good behaviour matters to mediation. Because the statistical
information does not reveal the reasons for these variations, the Commission considers this information is
capable of limited interpretation. Nonetheless, the quantitative statistical information supplied by the Dispute
Resolution Branch seems to indicate, at least in recent times, the existence of some regional variation both in
the numbers of matters referred to mediation under the Act, and in the numbers of those matters resolved by
mediation.
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ISSUES FOR CONSIDERATION
The rest of this chapter considers the following issues in relation to the
role of mediation in resolving disputes under the Personal Protection Bill 2007:

10.42
•

whether the referral of the matter of an application under the Personal
Protection Bill 2007 to mediation should be a mandatory step in the court
process or within the discretion of the court;

•

if the discretionary model of referral to mediation is preferred, whether
the discretion should be exercised in accordance with legislative or other
guidelines;

•

the timing of referral;

•

who should conduct a mediation;

•

the cost of mediation;

•

whether the court should conduct preliminary conferences between the
parties prior to the hearing of a matter, and if so, whether the court
should conduct preliminary conferences in all cases; and

•

procedures following dispute resolution processes.

MANDATORY OR DISCRETIONARY REFERRAL
This section considers referral to mediation as a mandatory or a
discretionary step in the court process. It also considers the role of party
consent to mediation. This section further discusses the related issue of the
appropriateness of certain matters for mediation, particularly in the context of
peace and good behaviour matters.
10.43

There are various ways in which referral to mediation can be linked to
court processes, each of which involves different levels of court involvement or
action. 1120
10.44

10.45
Sometimes, provision is made under the relevant legislation or rules of
court for the referral of a dispute to mediation as a routine or mandatory step in
the court process without any discretion for the court or the parties to decline or
object to referral. 1121

1120

1121

For a discussion of court referral to alternate dispute resolution processes, see K Mack, Court Referral To
ADR: Criteria And Research (2003) [5.5.1]–[5.5.5]; L Boulle, Mediation: Principles Process Practice (2nd ed,
2005) 374–417.
See, for example, Supreme Court of Queensland Act 1991 (Qld) ss 102, 103. See also L Boulle, Mediation:
Principles, Process, Practice (2nd ed, 2005) 379–82.

Mediation and other dispute resolution mechanisms

261

The mandatory referral of a matter to mediation ensures that, before
the matter proceeds beyond a certain stage, an attempt has been made to
resolve the dispute. 1122 Even when one or more of the parties is initially
reluctant to participate in mediation, it is nevertheless possible that the parties
may still be assisted by the mediator to reach an agreement.
10.46

However, mandatory referral could result in the referral of unsuitable
matters to mediation, even when provision is made to screen out cases other
than those considered suitable for mediation. Further, a requirement to
undertake mediation might make the process unnecessarily complex and
stressful for the parties. It may also delay the determination of a matter in
circumstances where the need for an order may be immediate.

10.47

Sometimes, the relevant statute or court rules specifically confer on the
court discretion to refer matters to mediation with, or without, the consent of the
parties. The discretionary referral model enables the court to refer matters to
mediation as it considers appropriate.

10.48

Whether the consent of the parties is required for referral to mediation
is an issue that is sometimes addressed in legislation. There has been
considerable debate about the role of party choice in alternative dispute
resolution processes. 1123
10.49

It has been suggested that voluntary participation is not in itself the
crucial issue in regard to a successful mediation, but rather that the parties
participate in good faith. 1124 One reason for concern about referring a party to
mediation who does not want to participate is that the compelled party may not
participate in good faith, and so the process is likely to be unsuccessful and
may even increase costs and cause delay. 1125
Notwithstanding that
voluntariness is often considered an important pre-condition for successful
alternative dispute resolution processes, many Australian courts have powers to
refer matters to such processes with or without consent of the parties. 1126
10.50

The appropriateness of a matter for mediation is a substantive issue in
considering the suitability of a mandatory or a discretionary mechanism for the
referral of matters to mediation under the Personal Protection Bill 2007.
10.51

There are many factors that determine the general appropriateness of
a dispute for mediation or whether the parties are likely to resolve the dispute by
way of a mediation process.
10.52

1122

1123
1124
1125
1126

Some mediation models may operate on a presumptive basis whereby provision is made for the screening of
cases to ensure that wholly inappropriate matters do not go to mediation: L Boulle, Mediation: Principles,
Process, Practice (2nd ed, 2005) 26–28.
See H Astor and C Chinkin, Dispute Resolution in Australia (2nd ed, 2002) [3.4].
K Mack, Court Referral To ADR: Criteria And Research (2003) [6.1], [8.9].
Ibid.
Ibid [6.1], [8.4.3].
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Sometimes, the kinds of disputes involved in the context of the Peace
and Good Behaviour Act 1982 (Qld) involve people who have an ongoing
relationship with each other, such as people who live or work in close proximity
to one another. In such situations, the grant of an order may not necessarily
resolve the underlying issues in the dispute.
10.53

In addition, some disputes arising in the context of the Peace and Good
Behaviour Act 1982 (Qld) involve minor matters that might be better dealt with
through means of dispute resolution outside the court system. The New South
Wales Law Reform Commission, in its review of the New South Wales civil
restraining order legislation, noted that diverting such cases away from the court
system relieves the strain on court time and resources. 1127

10.54

On the other hand, an attempt at mediation may be inappropriate
where there has been a history of violence between the parties or there is
ongoing violence between them. Violence may create an imbalance of power
between the parties that affects their capacity to negotiate effectively. It is also
possible that the use of mediation could place those involved in the mediation
session at risk of personal danger. 1128 Furthermore, in cases of serious
harassment, it is possible that mediation may provide another opportunity for
the respondent to harass the victim.
10.55

10.56
Mediation may also be inappropriate in a situation where there is an
imbalance in the relationship between the parties, perhaps because one of the
parties is disadvantaged by age, disability or linguistic or cultural factors.

Although some of these matters may make the successful resolution of
the dispute by way of mediation less likely, they may not necessarily be a
barrier to a successful alternative dispute resolution process. 1129 For example,
a person in an unequal bargaining position, with appropriate support by staff of
a relevant support service, may be able to participate effectively.
10.57

Submissions
Mediation as a mandatory step in the application process
10.58
The Chief Magistrate of Queensland supported an increased role for
mediation in resolving the kind of disputes covered by the Peace and Good
Behaviour Act 1982 (Qld), suggesting that, subject to the local availability of a
government provided mediation service, a complainant should be unable to file
a complaint without a certification that mediation had been attempted in good
faith: 1130
1127
1128
1129
1130

Ibid.
See L Boulle, Mediation: Principles, Process, Practice (2nd ed, 2005) 263.
Ibid 156.
Information provided by the Chief Magistrate, Judge MP Irwin, 25 August 2004. Submission 12C.
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This is because it is considered that matters of this nature are best resolved if
possible in the first instance without the parties coming before a court which
should be the avenue of last resort. It is also considered that the mediation
services have the skills and experience to determine whether a matter is
appropriately the subject of mediation, including whether a party may be
overborne or further victimised.

10.59
The Chief Magistrate further observed that this proposal does not
require the complainant’s consent for referral. 1131
10.60
A Queensland magistrate supported a system of referring matters to
mediation before the assignment of a hearing date and, if the mediation is
successful, recording the outcome as a consent order (if consent orders are
provided for under the legislation). This respondent further suggested the early
allocation of a tentative hearing date would avoid an applicant/complainant
being prejudiced with a later hearing date, if the matter goes to mediation but is
not successful. 1132
10.61
The Queensland Public Tenants Association Inc also considered that,
subject to the capacity of the parties to participate in the process, it should be
mandatory for parties to attempt mediation before the hearing of an application
for a peace and good behaviour order because, in the case of disputes between
public housing tenants, any ongoing relationship between the parties may be
irreparably damaged if one party takes the matter to court without first
attempting to resolve the matter by mediation. 1133

It was also suggested by the Youth Advocacy Centre Inc that when a
matter involves a child, upon filing the complaint the matter should be
automatically referred by the court to mediation and only if mediation fails,
should the matter be heard by a Childrens Court Magistrate. 1134
10.62

However, the majority of the submissions received by the Commission
about the mediation process provided under the Peace and Good Behaviour
Act 1982 (Qld) did not support the inclusion of mediation as a mandatory step in
the application process under the Peace and Good Behaviour Act 1982 (Qld),
either before or after the filing of an application for an order under the Act. 1135
10.63

Referral to mediation at the court’s discretion

The Dispute Resolution Branch of the Department of Justice and
Attorney-General suggested it is appropriate for the court to exercise discretion
10.64

1131
1132
1133
1134
1135

Ibid.
Submission 12B.
Submission 6.
Submission 11.
Submissions 3, 5, 8, 14, 15, 19, 24.
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to refer peace and good behaviour matters to mediation. 1136 It observed that,
as suitability for mediation depends on the individual circumstances of the
dispute, the context and the parties, it is ‘no doubt often difficult for the court to
be able to exercise this discretion effectively’. However, this submission also
noted that certain factors may increase the efficiency of the referral process,
including the parties’ willingness to negotiate and readiness to settle the
dispute, particularly prior to hearing.
10.65
The Dispute Resolution Branch also suggested that the imposition of a
requirement that the complainant attempt mediation in order to make an
application under the Peace and Good Behaviour Act 1982 (Qld) might actually
deter some genuine complainants from accessing the mechanism for obtaining
an order: 1137
While the addition of this extra step may well deter trivial complaints, it is also
likely to have the effect of making the system less accessible and may deter
complainants with serious and legitimate fears who do not wish to participate in
mediation for a range of reasons.

The Townsville Community Legal Service Inc considered that referral to
mediation should be within the discretion of the presiding magistrate rather than
being a mandatory step prior to the filing of a complaint. 1138
10.66

10.67
The South West Brisbane Community Legal Centre Inc considered that
the Act should provide for a discretion to refer an application to mediation prior
to a hearing provided that those doing the referring are adequately trained in
understanding the effect that violence, or the threat of violence, has on a
person’s capacity to enter into a mediation process on an equal footing with the
other party. 1139

Queensland Advocacy Inc expressed concern that some people with a
disability may be distrustful of the mediation process: 1140
10.68

Complaints about service providers to Disability Services Queensland are
routinely mediated and involve long delays and, often, unsatisfactory outcomes.
This occurs despite guidelines that mediation should not be undertaken where
there has been violence. This has created a sense of mistrust of mediation of
those types of disputes by people with a disability.

1136
1137
1138

1139
1140

Submission 24.
Ibid.
Submission 14. This submission also considered that justices of the peace ought not consider complaints
under the Act other than as a witness to an oath and that the current discretion of a justice of the peace to
order that the matter be mediated should be removed.
Submission 15.
Submission 20.
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The Women’s Legal Service also suggested the inclusion on the
application form for a peace and good behaviour order of questions about what
attempts at mediation, if any, had been made and whether the complainant
would be willing to attempt mediation. 1141
10.69

Consent of the parties to referral

The Citizens Advice Bureau and Gold Coast Legal Service and
Commerce Queensland considered referral to mediation is only appropriate
when both parties consent. 1142
10.70

Queensland Advocacy Inc expressed doubt about the capacity of a
person with impaired decision-making capacity to give proper consent to
mediation. 1143 This submission suggested that, if the question of consent is
posed by a person in authority, a person with impaired decision-making
capacity is likely to give the consent without any necessary understanding. This
submission therefore suggested that any imbalance in the bargaining position of
the parties that might arise where a matter involves a person with impaired
decision-making capacity could be redressed, to some extent, by allowing the
person’s advocate to participate in the mediation process.
10.71

Voluntariness
10.72
A number of submissions received in response to the Discussion
Paper, including a submission from the Dispute Resolution Branch of the
Department of Justice and Attorney-General, supported the voluntary entry of
the parties into the mediation process. 1144
Appropriateness of matters for mediation

Several submissions received in response to the Discussion Paper
10.73
commented that mediation is particularly useful when there will be an ongoing
relationship between the parties, for example, as neighbours. 1145 The Dispute
Resolution Branch suggested that disputes between people within such
relationships are often most effectively resolved through mediation because the
process involves a greater focus on communication and problem solving
between the parties as well as a fundamental transformation in their
relationship. 1146

1141
1142
1143
1144
1145

1146

Submission 8.
Submissions 5, 23.
Submission 20.
Submissions 3, 5, 8, 13, 14, 19, 23, 24.
Submissions 6, 8, 24. For example, in its submission, the Dispute Resolution Branch observed that, in 2004,
more than half of the matters referred to the Dispute Resolution Branch under the Peace and Good Behaviour
Act 1982 (Qld) related to disputes between neighbours or other parties with an ongoing relationship.
Submission 24.
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Legal Aid Queensland and a number of community legal services
generally supported mediation as an appropriate mechanism for the resolution
of disputes under the Act. However, these submissions variously opposed the
referral of a matter to mediation if the matter raises allegations of actual or
threatened serious violence or harassing or intimidating behaviour or there has
been a previous failed attempt at mediation. 1147
10.74

The Commission’s view
An express power to refer matters to mediation

In the Commission’s view, the Personal Protection Bill 2007 should
expressly empower the court, if it is hearing an application to make, vary or set
aside a protection order, and it considers it appropriate, to refer any of the
issues arising in the proceeding to mediation. 1148 In referring the issues to
mediation, the court should also be required to identify the parties to the
application who must attend the mediation sessions. The Commission also
considers that, as is currently the case under the Peace and Good Behaviour
Act 1982 (Qld), the provisions of the Dispute Resolution Centres Act 1990 (Qld)
should generally apply, subject to some exceptions, to referrals made under the
Bill. 1149
10.75

Mediation at the court’s discretion
10.76
The Commission acknowledges that, in many instances, mediation
may be an appropriate mechanism to resolve a dispute of the kind covered by
the Personal Protection Bill 2007. This may be so, for example, in some
neighbourhood disputes where there is an ongoing relationship between the
parties. However, the Commission also recognises that some disputes will
involve characteristics that could make them inappropriate for referral to
mediation. 1150 It is possible that these matters are unlikely to be resolved or
that one party may be overborne and the outcome may not be truly consensual.
This may be counter-productive, causing distress to the parties and delay when
the appropriate remedy is the immediate protection of an order. This may be
the case where a party seeks the remedy of an order as a last resort. It is also
possible that, in some circumstances, mediation may provide an opportunity for
further victimisation of the aggrieved person by the respondent.

The Commission therefore considers that the court’s power to refer an
issue under the Personal Protection Bill 2007 to mediation should be
discretionary rather than mandatory. This would enable the court to make an

10.77

1147
1148

1149
1150

Submissions 13, 14, 15, 19.
This does not apply to an ex parte application for an interim order made by telephone or other electronic
means heard by a magistrate. Such applications are intended to assist a person who needs immediate,
temporary protection. See para 9.113–9.114 of this Report.
See para 10.81, 10.103 of this Report.
See para 10.55–10.56 of this Report.
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assessment of whether a particular matter is appropriate for referral to
mediation, and to exercise its discretion to refer the matter to mediation
accordingly.
Consent of the parties to referral
10.78
There may be circumstances when the court considers that a matter
should be referred to mediation even when one or both parties do not give their
consent. If the referral of a matter to mediation were contingent on the
cooperation of one or both parties, it might result in the non-referral of matters
which may in fact be amenable to mediation.

The Commission therefore considers that the Personal Protection Bill
2007 should provide that the court may refer all or some of the issues raised in
a protection order application to mediation whether or not any of the parties
agree to the referral.
10.79

Voluntariness

The Dispute Resolution Centres Act 1990 (Qld) generally provides that
the parties’ attendance at, and participation in, mediation sessions is
voluntary. 1151
10.80

In light of the Commission’s recommendation that the Personal
Protection Bill 2007 should empower the court to refer the matter of a complaint
to mediation whether or not any of the parties agree to the referral, the
Commission considers that the requirement of voluntariness under the Dispute
Resolution Centres Act 1990 (Qld) should not apply in respect of a referral to
mediation made under the Personal Protection Bill 2007. The Personal
Protection Bill 2007 should, therefore, provide that, despite the Dispute
Resolution Centres Act 1990 (Qld), a person referred to mediation by the court
must attend at and participate in a mediation session conducted for the
mediation.

10.81

Mediation where one of the parties is a child

The Commission has considered whether the court should be required
to make an order referring a matter to mediation when one or more of the
parties is a child. In the Commission’s view, the court should be able to
exercise its discretion as to whether to refer a matter to mediation in all cases,
regardless of whether the relevant party is an adult or a child. The Commission
considers that requiring mediation in all matters involving children could result in
the inappropriate referral of matters to mediation and possibly cause detriment
to the child.
10.82

1151

Dispute Resolution Centres Act 1990 (Qld) s 31. The requirement of voluntariness does not apply in the case
of a dispute in a civil action that is the subject of a referring order: see para 10.13 of this Report.
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CRITERIA FOR REFERRAL TO DISPUTE RESOLUTION
This section considers whether it may be useful for the application
process to include a mechanism to identify those applications that should be
diverted from the court system to mediation. 1152

10.83

Legislative criteria as to exercise of the discretion

Most Australian courts now have legislation or rules of court that enable
the court to refer eligible matters to some form of alternative dispute
resolution. 1153 However, legislation or rules of court cannot prescribe in detail
for the ‘complex mix of features’ which must be considered in the referral
decision in any particular case. 1154 This places significant responsibility on the
courts to make suitable referral decisions. 1155
10.84

Generally, the legislation and rules of court prescribe only minimum
eligibility standards, or are limited to empowering the court to make a referral.
Sometimes, they identify criteria for screening out unsuitable disputes. 1156
10.85

Despite the inherent limitations of court referral to mediation, the
development of specific criteria as to how to exercise the discretion to refer the
matter of an application under the Personal Protection Bill 2007 to mediation
may help to achieve consistency or predictability in the selection of matters as
appropriate for mediation. The development of legislative criteria may also help
to clearly indicate when a court is empowered to make a referral to a dispute
resolution process.

10.86

The New South Wales Law Reform Commission has recommended
that the New South Wales civil restraining order legislation should enable the
court to refer matters to mediation on an application for an apprehended
personal violence order even without the consent of one or both parties.
However, a matter must not be referred to mediation where there is a history or
there are allegations of personal violence or conduct amounting to serious
harassment, or where there has been a previous failed attempt at mediation in

10.87

1152

1153
1154
1155

1156

At present, a justice of the peace to whom a complaint is made may, with the complainant’s consent, order a
matter to mediation if the justice of the peace considers that the matter would be better resolved by mediation
than by court proceedings: Peace and Good Behaviour Act 1982 (Qld) s 4(3). In this regard, the question of
whether the dispute is appropriate for referral to mediation is relevant to the exercise of the discretion of the
justice of the peace to issue a summons or warrant.
K Mack, Court Referral To ADR: Criteria And Research (2003) [8.11].
Ibid [8.4].
H Astor, Quality in Court Connected Mediation programs: An Issues Paper, Australian Institute of Judicial
Administration Incorporated (2001) 30, cited in K Mack, Court Referral To ADR: Criteria And Research (2003)
[8.11].
See, for example, Crimes Act 1958 (NSW) ss 562M(5), 562N(2). Sections 21 and 53 of the Crimes (Domestic
and Family Violence Act 2007 (NSW) replicate ss 562M and 562N of the Crimes Act 1958 (NSW). As to the
application of the legislation in New South Wales, see note 1088 of this Report.
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relation to the same issue or where the mediation service has assessed that a
dispute is not suitable for mediation. 1157
Pre-mediation assessment
10.88
It has been suggested that referral decisions in particular cases require
greater knowledge about the dispute, the disputants, the available processes
and practitioners, and factors indicating success or failure, than would ordinarily
be available to the court. 1158 This raises the issue of pre-mediation assessment
by the mediation service provider at the point of contact with the disputants in
light of the particular features of the dispute, disputants and the alternative
dispute resolution process, among other factors.
10.89
The Dispute Resolution Centres Act 1990 (Qld) provides for a
pre-mediation assessment process, under which a director of a dispute
resolution centre may accept, or decline to accept, a referral for mediation. 1159
Generally, the appropriateness of matters for mediation (including peace and
good behaviour matters) is assessed according to a range of criteria, including
whether the parties are willing to communicate and negotiate, whether the
parties are likely to act in good faith, the relative bargaining positions of the
parties (so far as it is likely to affect the conduct of the mediation process) as
well as the capacity and commitment of the parties to achieve resolution of the
dispute. The assessment process also includes an evaluation of any underlying
issues in the application. 1160
10.90
A matter may be assessed as inappropriate for mediation if the parties
are unwilling to negotiate or lack faith in the mediation process or there exists
between the parties a history of actual violence or allegations of violence or a
power imbalance likely to affect the conduct of the mediation process. 1161

However, the Dispute Resolution Branch may sometimes accept the
referral of matters in which these criteria are met, particularly those where the
parties are willing to engage in the process, if it appears the matter can be
handled in such a way as to avoid compromising the mediation process. For
example, a history of violence may not determine a matter as inappropriate if it
is likely that mediation can be conducted in safety and with the equitable
involvement of all parties. 1162

10.91

1157

1158
1159
1160
1161
1162

New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (October 2003)
[5.51] rec 17. See Crimes Act 1900 (NSW) s 562N(2). Section 562N of the Crimes Act 1900 (NSW) is
replicated in s 21 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). As to the application of
the legislation in New South Wales, see note 1088 of this Report.
K Mack, Court Referral To ADR: Criteria And Research (2003) [8.11].
Dispute Resolution Centres Act 1990 (Qld) ss 28(5), 32(1).
Submission 24.
Ibid.
Ibid.
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Pre-mediation assessment also provides an opportunity for the parties
to a dispute to thoroughly consider how they will engage in the mediation
process and refine the issues they wish to negotiate through mediation. 1163

10.92

Submissions
Legislative criteria as to the exercise of the discretion to refer
10.93
The Dispute Resolution Branch of the Department of Justice and
Attorney-General considered the central issue in regard to the referral of peace
and good behaviour matters to mediation related to the volume and
appropriateness of the referrals. 1164
10.94
The Dispute Resolution Branch suggested that legislative criteria
similar to those used in its pre-mediation screening process might assist the
person who makes the referral decision to identify a matter as being appropriate
for mediation. 1165 However, the Branch cautioned that the range of variables
which could affect the appropriateness of a matter to be mediated might make it
difficult to establish such criteria.

The Dispute Resolution Branch also suggested magistrates might be
assisted in the application of criteria as to the exercise of their discretion to refer
a matter to mediation by the introduction of ongoing education and information
programs in regard to the role, benefits and process of mediation: 1166
10.95

While many Magistrates may have been exposed to mediation, it may not have
been in the context of the Peace and Good Behaviour matters that they are
contemplating for referral. They may also not be fully aware of the model of
mediation adopted by the chosen service provider and the types of issues that
should be considered when considering the appropriateness of a given matter
for this model.

The Women’s Legal Service supported the inclusion in the Peace and
Good Behaviour Act 1982 (Qld) of guidelines as to how the discretion to refer
should be exercised. 1167 This respondent also suggested that the questions set
out in the application form should be tailored to assist in the assessment of
whether or not mediation would be appropriate.
10.96

1163
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Ibid.
Ibid.
See para 10.89–10.91 of this Report.
Submission 24.
Submission 8.
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On the other hand, the Citizens Advice Bureau and Gold Coast Legal
Service considered that the Act should not prescribe guidelines for referral to
mediation but rather leave the decision about referral to the discretion of the
deciding person. 1168
10.97

Pre-mediation assessment

The Dispute Resolution Branch considered it appropriate that the
mediation service provider exercise a second level of discretion in the referral
process: 1169
10.98

Intake staff at the Dispute Resolution Branch deal with such matters on a daily
basis (and are usually mediators themselves) and are equipped to further
assess such referrals using their ‘expert’ knowledge. It is no doubt the case
that they are often in a position to allocate more time to the assessment
process than is available to magistrates. This safety net approach allows a
second level of assessment to ensure the appropriateness of matters for
mediation. This is not to diminish the need however of improved referral
mechanisms at the court.
…
As the service provider is in a better position than the court to consider
individual disputes in detail and determine whether mediation would be
beneficial, a second level of discretion should be left to them in regard to
acceptance of matters for mediation.

The Commission’s view
It has been suggested that the development of criteria as to how to
exercise the discretion to refer the matter of a complaint under the Peace and
Good Behaviour Act 1982 (Qld) to mediation may assist the court in the
selection of appropriate matters for referral to mediation, and promote
consistency and predictability in the referral process. 1170 The Commission,
however, considers it undesirable to include formal criteria in the Personal
Protection Bill 2007 for the guidance of magistrates as to the exercise of the
discretion to refer a matter for mediation. In the Commission’s view, the
development of relevant criteria or guidelines for the referral of matters to
mediation under the Personal Protection Bill 2007 would most properly be dealt
with by the Magistrates Court as an administrative matter. This would enable
the Magistrates Court to formulate criteria or guidelines as it considers
appropriate, perhaps within the framework of a practice direction or judicial
guidelines.
10.99

1168
1169
1170

Submission 5.
Submission 24.
K Mack, Court Referral To ADR: Criteria And Research (2003) [7.1].
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The Commission recommends the Chief Magistrate of Queensland
consider formulating a practice direction or guidelines, in consultation with the
Dispute Resolution Branch of the Department of Justice and Attorney-General,
in respect of appropriate factors for referral to mediation, and, in particular, the
appropriateness of referral to mediation of matters involving serious violence.
10.100

10.101 The Commission places considerable importance on the development
of guidelines, in light of the nature and context of the disputes dealt with under
the existing Peace and Good Behaviour Act 1982 (Qld) (which may involve an
ongoing relationship, an allegation of violence or threatened violence, or both),
and the concerns raised in relation to violence as a factor in mediation by
various academic commentators, the New South Wales Law Reform
Commission and in various submissions received by this Commission.

It is considered that suitable criteria for consideration may include the
following factors:

10.102
•

an evaluation of any underlying issues in the application;

•

whether there exists between the parties a sense of willingness to
communicate and negotiate in good faith;

•

the relative bargaining positions of the parties (so far as it is likely to
affect the conduct of the mediation process);

•

whether there is a history of violence between the parties or there is
ongoing violence between them;

•

the capacity of the parties to achieve resolution of the dispute;

•

any delay that may be occasioned by the mediation of the application;
and

•

whether there has been a previous failed attempt at mediation in relation
to the same issue, or whether the dispute has been previously assessed
as unsuitable for mediation by a mediation service provider.

In this Report, the Commission has recommended that the Personal
Protection Bill 2007 should empower the court to refer all or some of the issues
arising in a proceeding on an application to make, vary or set aside a protection
order, to mediation under the Dispute Resolution Centres Act 1990 (Qld). 1171
The Commission has also recommended that the court may refer an issue to
mediation whether or not any of the parties agree to the referral. 1172 Given
those recommendations, the Commission considers that the Personal
Protection Bill 2007 should override the relevant provisions of the Dispute
10.103

1171
1172

See para 10.75–10.77 of this Report.
See para 10.79 of this Report.
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Resolution Centres Act 1990 (Qld) which otherwise give the director of a
Dispute Resolution Centre discretion to accept or decline to accept a referral for
mediation. The Personal Protection Bill 2007 should therefore provide that the
issues referred to mediation under the Bill are taken to be a dispute accepted
for mediation by the director of the Dispute Resolution Centre under the Dispute
Resolution Centres Act 1990 (Qld).
TIMING OF REFERRAL
10.104 In some circumstances, it may be apparent at the beginning of the
application process that it is appropriate to refer the matter to mediation. In
other circumstances, it may transpire that the suitability of a matter for
mediation only becomes apparent as the application process unfolds.

For example, in the case of an application involving a person with
impaired capacity, caution is often needed in assessing the underlying
seriousness of the issue complained of: 1173
10.105

It is not uncommon for a person with impaired capacity to voice a matter which
at first glance appears petty or trivial. It often takes particular skill and time to
uncover what may actually be a serious matter.

In its Report on the civil restraining order legislation, the New South
Wales Law Reform Commission commented, in relation to the timing of referrals
to mediation in proceedings for an apprehended personal violence order,
that: 1174
10.106

[I]ssues amenable to mediation may not be apparent at the start of
proceedings, but may emerge later during the course of the hearing to
determine if an interim or final APVO should be granted. Consequently, the
Commission is of the view that the power to refer a matter to mediation should
be available at any stage of proceedings, before or after an APVO is granted. It
should also be available in lieu of, or in addition to an APVO being granted. For
while some issues involved in a dispute may be responsive to mediation, there
may also be underlying threats of violence which should be responded to by
way of an APVO. Mediation cannot be used as a substitute for protection.

The New South Wales civil restraining order legislation provides that a
court may refer the protected person and the defendant to mediation at any time
when considering whether to make an apprehended personal violence order or
after making such an order. 1175
10.107

1173
1174
1175

Submission 20.
New South Wales Law Reform Commission, Report, Apprehended Violence Orders, Report No 103 (2003)
[5.4], rec 17.
Crimes Act 1900 (NSW) s 562N(1). This provision is replicated in s 21(1) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). For the application of the legislation in New South Wales, see note 1088
of this Report.
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Submissions
Caxton Legal Centre Inc considered that it would be beneficial to confer
on the court a general power to refer applications to mediation at any time prior
to final determination. 1176

10.108

The Townsville Community Legal Service Inc suggested that a
presiding magistrate should have discretion to refer a matter to mediation at any
stage of the process. 1177
10.109

The Commission’s view
In the Commission’s view, there should be no limitation on the timing of
when a matter can be referred to mediation in proceedings on an application for
the making, variation or setting aside of a protection order. The Commission
therefore considers that the Personal Protection Bill 2007 should empower the
court to make a referral to mediation at any stage in the proceedings on such an
application before the application is decided. This approach ensures flexibility
in the application of alternative dispute resolution procedures under the
legislation.
10.110

WHO SHOULD CONDUCT THE MEDIATION?
If mediation is to have a role in resolving applications under the
Personal Protection Bill 2007, consideration needs to be given to who should
conduct the mediation.

10.111

The Peace and Good Behaviour Act 1982 (Qld) currently provides that,
if a justice of the peace to whom a complaint is made considers that the matter
would be better resolved by mediation than by proceedings in the Magistrates
Court, the justice of the peace may order the complainant to submit the matter
to mediation under the Dispute Resolution Centres Act 1990 (Qld). 1178 The
mediation of matters referred under the Peace and Good Behaviour Act 1982
(Qld) is conducted externally to the court by the Dispute Resolution Branch of
the Department of Justice and Attorney-General. 1179
10.112

1176
1177
1178

1179

Submission 19.
Submission 14.
Peace and Good Behaviour Act 1982 (Qld) s 4(3). The Peace and Good Behaviour Act 1982 (Qld) was
amended by the Justice and Other Legislation Amendment Act 2004 (Qld) s 66. The amendments extended
the power of a justice of the peace to refer a complaint to mediation pursuant to s 4(3).
The Dispute Resolution Centres of Queensland provide mediation services in a wide range of disputes. Just
under half the disputes dealt with involve conflicts between neighbours about such issues as fencing, trees,
children and noise. Other types of disputes dealt with include workplace disputes, commercial or business
disputes and family conflicts: Department of Justice and Attorney-General, Types of disputes we handle
<http://www.justice.qld.gov.au/1011.htm> at 16 March 2008.
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The Dispute Resolution Centres Act 1990 (Qld), which regulates the
mediation of disputes referred under the Peace and Good Behaviour Act 1982
(Qld) and certain other disputes, sets out various matters relating to the
mediation of disputes referred to mediation by court order or otherwise.

10.113

In particular, the Act confers various protections on the parties to a
mediation session including the inadmissibility in any proceedings before any
court, tribunal or body in respect of oral or documentary evidence obtained in a
mediation session, 1180 confidentiality 1181 and privilege from defamation actions
in respect of certain matters. 1182 These protections do not apply to disputes that
are the subject of a referring order made by a Magistrates Court in respect of a
civil action. 1183 In regard to these matters, other legislation and court rules
provide similar protections. 1184
10.114

10.115 The Dispute Resolution Centres Act 1990 (Qld) also provides for
exoneration from liability in certain circumstances in respect of any matter or
thing done by specified people, including the mediator. 1185

The Commission has been informed by the Dispute Resolution Branch
of the Department of Justice and Attorney-General that less than 5 per cent of
the total number of matters dealt with by the Branch on a yearly basis relate to
peace and good behaviour matters. 1186 Any significant increase in the number
of referrals received in relation to peace and good behaviour matters would
likely be accompanied by increased demands on the resources of the Branch.
10.116

A consideration of who should conduct a mediation raises the
possibility that the mediation of matters under the Personal Protection Bill 2007
may be conducted by other mediation service providers. For example, some
courts and tribunals are empowered to engage suitably qualified and
experienced persons to conduct alternative dispute resolution processes,

10.117

1180
1181
1182

1183
1184
1185
1186

Dispute Resolution Centres Act 1990 (Qld) s 36(4)–(6).
Dispute Resolution Centres Act 1990 (Qld) s 37.
Dispute Resolution Centres Act 1990 (Qld) s 36(1)–(3). In addition, a mediation agreement generally is not
legally enforceable unless the parties agree in writing that the agreement is to be enforceable: Dispute
Resolution Centres Act 1990 (Qld) s 31(3).
Magistrates Court Act 1921 (Qld) s 29; Dispute Resolution Centres Act 1990 (Qld) ss 2 (definition of ‘referring
order’, (c)), 27A, 36(7), (8), 37(7), (8).
Magistrates Courts Act 1921 (Qld) pt 5 (ADR Processes); Uniform Civil Procedure Rules 1999 (Qld) ch 9 pt 4
(Alternative dispute resolution processes).
Dispute Resolution Centres Act 1990 (Qld) s 35(1)(c).
Submission 24.
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including mediation. 1187 If a privately funded mediation service provided
mediation services, it may have costs implications for the parties.
Submissions
The Dispute Resolution Branch of the Department of Justice and
Attorney-General considered itself well placed, particularly in comparison to
other service providers, to mediate peace and good behaviour matters. The
Dispute Resolution Branch outlined various factors in favour of its enhanced
involvement in conducting such referrals:
10.118

•

the Branch retains its own trained and accredited mediators, many of
whom are experienced in managing peace and good behaviour matters;

•

the Branch is experienced in conducting mediations and already plays a
significant role within the civil and criminal justice administration system
in Queensland;

•

the facilitative model typically adopted by the Branch is suited to
addressing the various underlying relationship issues that accompany
the types of disputes associated with peace and good behaviour
applications. 1188 For example, since it began operating, the Branch has
completed in excess of 15 000 mediations involving community or
neighbourhood disputes;

•

as part of the court infrastructure, the Branch has established strong links
with those local courthouses that make referrals to the Branch. Likewise,
procedures have been established and are understood by mediators and
staff; and

•

the Branch maintains State-wide coverage which allows a high level of
consistency in regard to service provision to clients across the state.

However, the Dispute Resolution Branch acknowledged that because it
is unable to readily service some more remote court regions, it may be more
appropriate for other service providers to cover these areas. Alternatively, the
Dispute Resolution Branch suggested managing peace and good behaviour
applications in these areas through the expansion of its videoconferencing or
telephone mediation services.
10.119

1187

1188

See, for example, Administrative Appeals Tribunal Act 1975 (Cth) s 34H. This provision also provides that the
registrar of the Administrative Appeals Tribunal must not engage a person to conduct an alternative dispute
resolution process unless he or she is satisfied that, having regard to the person’s qualifications and
experience, the person is a suitable person to conduct the relevant kind of alternative dispute resolution
process.
In its submission, the Dispute Resolution Branch noted that the mediators engaged by the Branch typically
adopt a facilitative style of mediation which allows them to maintain impartiality in conducting the mediation
process: submission 24. The Dispute Resolution Branch noted that the process is controlled, while parties
are encouraged to accept responsibility for the content of their discussions.
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Two submissions to the Discussion Paper preferred the Dispute
Resolution Branch as the provider for mediation services in relation to peace
and good behaviour disputes. 1189 In particular, the Women’s Legal Service
considered that the Dispute Resolution Branch offered ‘the best available
processes and procedures of all the mediation services available in
Queensland’. 1190
10.120

The Citizens Advice Bureau and Gold Coast Legal Service suggested
that prompt dispute resolution is essential to avoid an escalation of the
dispute. 1191
10.121

The Commission’s view
The mediation of the matter of a complaint referred under the Peace
and Good Behaviour Act 1982 (Qld) is conducted under the Dispute Resolution
Centres Act 1990 (Qld). The mediation of such matters is conducted externally
to the court by a Dispute Resolution Centre.
10.122

The Commission has recommended earlier in this chapter that the
provisions of the Dispute Resolution Centres Act 1990 (Qld) should generally
apply, subject to some exceptions, 1192 to referrals to mediation made under the
Bill. 1193 The consequence of making that recommendation is that the Dispute
Resolution Branch of the Department of Justice and Attorney-General would
conduct the mediations through its Dispute Resolution Centres.
10.123

10.124 The Commission has considered whether the Personal Protection Bill
2007 should instead provide for the referral of matters to any mediation service
provider.

One of the matters considered by the Commission is that, in many
cases, mediation may be the most effective way for people to resolve a dispute,
particularly where they have an ongoing relationship. For this reason, the
Commission considers it important to facilitate the use of mediation services by
disputants by making such services financially accessible to them.

10.125

10.126 In this regard, the Commission notes that the Dispute Resolution
Branch generally provides free mediation services. 1194 If another mediation
service provider (in particular, a privately funded provider) provided mediation
1189
1190
1191
1192
1193
1194

Submissions 8, 14.
Submission 8.
Submission 5.
See para 10.81, 10.103 of this Report.
See para 10.75 of this Report.
Note that Dispute Resolution Centres currently provide facilitations and workplace mediations on a fee for
service basis: Department of Justice and Attorney-General, Mediation <http://www.justice.qld.gov.au/18.htm>
at 16 March 2008.
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services for such matters, the costs of the mediation may fall on the parties.
The possibility that a party may bear the cost for mediation is an important
consideration in deciding who should provide mediation services. 1195 This is
particularly relevant when the parties may be referred to mediation whether or
not they agree to the referral. 1196
The Commission also notes that the Dispute Resolution Branch has
considerable expertise and experience in the mediation of peace and good
behaviour disputes. The Commission considers that, subject to some resource
constraints on readily servicing more remote areas in Queensland, the Dispute
Resolution Branch, which administers the Dispute Resolution Centres, is
generally well placed in terms of its processes and infrastructure to provide
mediation services in relation to disputes of the kind covered by the Personal
Protection Bill 2007.

10.127

The Dispute Resolution Centres Act 1990 (Qld) provides a uniform
range of protections for people who are involved in the mediation process.
These protections include confidentiality of information obtained in connection
with the conduct of a mediation session and privilege with respect to
defamation. The Act also provides for exoneration from liability in certain
circumstances in respect of any matter or thing done by specified people,
including the mediator. 1197
10.128

The Dispute Resolution Centres Act 1990 (Qld) further provides that
evidence of anything said, or of any document produced, in mediation is
inadmissible in subsequent proceedings before a court, tribunal or body. 1198
However, the Commission has recommended elsewhere in this Report that,
where an agreement reached by the parties at the mediation has been filed in
the court, the agreement is admissible in a proceeding under the Bill relating to
the protection order, or proposed protection order, which is the subject of the
application. 1199
10.129

The Commission considers that, consistent with the general application
of the provisions of the Dispute Resolution Centres Act 1990 (Qld) to the
mediation of issues referred under the Personal Protection Bill 2007, and for the
reasons set out above, it is appropriate for the mediation of an issue or issues
referred under the Personal Protection Bill 2007 to be mediated by a Dispute
Resolution Centre.
10.130

1195

1196
1197
1198
1199

The cost of mediation is discussed at para 10.132–10.144 of this Report. The Commission has
recommended at para 10.144 of this Report that mediation services for matters referred to mediation under
the Personal Protection Bill 2007 should be provided at no cost to the parties.
See para 10.79 of this Report.
See para 10.114–10.115 of this Report.
Dispute Resolution Centres Act 1990 (Qld) s 36(4)–(6).
See para 10.184 of this Report.
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The inclusion of a provision in the Personal Protection Bill 2007 to
empower a court to refer a matter to mediation under the Dispute Resolution
Centres Act 1990 (Qld) would not prevent the parties from agreeing between
themselves to use a mediation service provider other than the Dispute
Resolution Branch.
10.131

THE COST OF MEDIATION
The cost of mediation is often determined by who is providing the
service. Services provided by a judicial officer or court staff usually do not incur
a fee. External mediators may be unpaid volunteers, or their cost may be partly
subsidised (by the court or government), or parties may have to pay full
professional fees.

10.132

Currently, the Dispute Resolution Branch of the Department of Justice
and Attorney-General provides mediation services in regard to matters referred
under the Peace and Good Behaviour Act 1982 (Qld) at no cost to parties or to
the courts. 1200
10.133

In contrast, parties to a civil action in the Magistrates Court must bear
the cost of alternative dispute resolution processes. 1201
10.134

The imposition of a cost for mediation may be prohibitive, particularly
for people who are financially disadvantaged. This concern might be overcome
if the cost could be waived or reduced for an impecunious party. Payment for
mediation may also be a disincentive to participation in the mediation process,
particularly for someone who is a respondent to an application for a protection
order.
10.135

10.136 The introduction of a means test may overcome the difficulty
associated with requiring a financially disadvantaged party to pay for mediation.
On the other hand, the costs of mediation could be a disincentive to
participation in mediation by a person who does not qualify to have the payment
reduced or waived.

Any increase in the rate of referral of applications, including those
applications referred under the Personal Protection Bill 2007, to a government
funded mediation service is likely to have funding and resource implications for
that service. Referral to a government provided mediation service may or may
not be cost neutral to the parties, but in any case, such a service must be
appropriately funded to manage the work.
10.137

1200
1201

Submission 24.
See para 10.14 of this Report.
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Submissions
All the submissions received by the Commission in relation to this issue
generally expressed concern that the imposition of a fee for mediation might be
a disincentive to participation or financially prohibitive for some parties. 1202
Several submissions suggested that this possibility could be overcome with the
introduction of a system of means testing, so that any fee payable for mediation
might be reduced or waived for a person of limited financial means. 1203
10.138

The Dispute Resolution Branch of the Department of Justice and
Attorney-General observed that the introduction of fees for mediation is counter
to its policy of providing mediation services free of charge to the public. 1204
10.139

10.140 The Dispute Resolution Branch also considered that the introduction of
a fee for mediation services would prove a disincentive to clients who had
already paid an application fee. 1205 The Branch suggested that, if the parties
were required to contribute to mediation costs at all, this could be done as part
of an augmented court filing fee payable upon the filing of an application under
the Peace and Good Behaviour Act 1982 (Qld).
10.141 The Dispute Resolution Branch further observed that increased
administration costs arising from any significant increase in the number of
referrals would likely create resourcing issues for the Branch: 1206
It is suggested that a reallocation of resources may need to be investigated to
reflect the decreased demands upon court time and the increased resource
demands placed upon the Dispute Resolution Branch in delivering these
services.
…
Even though the Dispute Resolution Branch offers its service free of charge to
the community, there are still costs associated with the provision of these
services. Resourcing implications will no doubt arise if the number of matters
being referred to the Branch was to significantly increase …

10.142 Legal Aid Queensland and a number of community legal services
expressed concern about the notion of imposing a fee for mediation on the
parties to a peace and good behaviour dispute. 1207 The Women’s Legal
Service observed that ‘most people, particularly respondents, are more likely to

1202
1203
1204
1205
1206
1207

Submissions 5, 8, 13, 14, 15, 19, 20, 24.
Submissions 8, 15, 20.
Submission 24.
Ibid.
Ibid.
Submissions 5, 8, 13, 14, 19, 20.
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participate in mediation if it is free’. 1208 This submission suggested that, if the
parties were required to pay for mediation, there would need to be some
mechanism for taking into account the income of the parties and enabling the
waiver of the fee in appropriate circumstances. The South West Brisbane
Community Legal Centre Inc and Queensland Advocacy Inc expressed similar
views. 1209 Caxton Legal Centre Inc was also concerned that the costs
implications of referrals to private mediators could discourage legitimate
complainants from taking action under the Act. 1210
The Commission’s view
Currently, mediation services for peace and good behaviour matters
are provided at no cost to the parties. 1211

10.143

10.144 The main purpose of the proposed Personal Protection Bill 2007 is to
provide for the protection of people who feel unsafe as a consequence of
another person’s behaviour. The imposition of a cost for mediation on the
parties may impede their ability to participate in mediation. The Commission is
therefore of the view that mediation services for matters referred to mediation
under the Personal Protection Bill 2007 should continue to be provided at no
cost to the parties.

PRELIMINARY CONFERENCES
Some disputes of the kind covered by the Personal Protection Bill 2007
may not be appropriate or suitable for mediation, or may perhaps be more
appropriately dealt with by another dispute resolution mechanism. It may
therefore be desirable for the court to be able to utilise a greater range of
dispute resolution processes in addition, or as an alternative, to mediation. The
ability to utilise another dispute resolution process, such as a preliminary
conference, may also enable the court to better manage the progress of those
applications.
10.145

In the ACT, the objects of a preliminary conference include finding out
whether the matter may be settled by consent before the hearing of the
application and working out and limiting the issues to be decided in the
proceeding. 1212 The preliminary conference must try to identify facts agreed on,
issues not agreed on, and also any unusual or urgent factors that require
10.146

1208
1209
1210
1211

1212

Submission 8.
Submissions 15, 20.
Submission 19.
The Commission has recommended at para 10.130 of this Report that the Dispute Resolution Branch of the
Department of Justice and Attorney-General, which currently provides these services, should provide
mediation services for matters referred to mediation under the Personal Protection Bill 2007.
See para 10.17 of this Report.
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special attention. This process may also assist self-represented litigants to be
more aware of the hearing process and what will be required of them.
The adoption of a model similar to that which operates in the ACT,
where a preliminary conference is generally held between the parties and the
registrar of the court, may assist in resolving the matter prior to hearing or,
alternatively, may enable the court to deal with preliminary issues and ensure
the parties are better prepared for the hearing. This model also provides that, if
at any time during the preliminary conference for an application for a protection
order, the registrar is satisfied that the application is likely to be more effectively
resolved by mediation than by a hearing, the registrar must refer the parties to
mediation. 1213
10.147

Submissions
With the exception of the Dispute Resolution Branch and the
Magistrates Court Branch of the Department of Justice and Attorney-General,
the submissions received by the Commission in relation to this issue generally
considered that the Peace and Good Behaviour Act 1982 (Qld) should
specifically provide for the court to be able to conduct preliminary conferences
between the parties prior to the hearing of a matter.

10.148

The Chief Magistrate of Queensland supported making preliminary
conference or directions hearings available, subject to the training requirements
of court officers: 1214
10.149

[C]onsistent with making the court the avenue of last resort to resolve such
matters, … a preliminary conference/directions hearing should be available.
The conference/directions hearing should not be the subject of a court order but
should be within the power of a registrar in the same manner as the Registrar’s
Conference under the ACT model … .
As in the case of mediation, it is considered that an outcome reached as a
result of such a preliminary conference is likely to be more accepted by the
parties than one that is made after adversarial litigation before a court.
It is accepted that such a proposal would depend on registrars, including those
in country areas, receiving proper training to give them the skills to undertake
this role.

The Citizens Advice Bureau and Gold Coast Legal Service supported
the introduction of mandatory preliminary conferencing. 1215
10.150

1213
1214
1215

See para 10.18 of this Report.
Submission 12C.
Submission 5.

Mediation and other dispute resolution mechanisms

283

Queensland Advocacy Inc also supported the incorporation of a
preliminary conference in the application process. This submission perceived
that in relation to a complaint involving a person with a disability it was more
likely that a preliminary conference would reveal the issues and merits of the
complaint. 1216
10.151

10.152 The Women’s Legal Service considered that, ideally, parties ought to
be given numerous opportunities before the matter goes to hearing to reach
agreement. 1217 However, in acknowledgement that some procedures work for
some people and not others, this submission suggested the dispute resolution
process needed to be sufficiently flexible to enable the most appropriate
procedure to be applied in any particular case. This submission also suggested
the use of similar assessment procedures for both mediation and preliminary
conferences.

The Townsville Community Legal Service Inc considered that
preliminary conferences would be beneficial both in matters where mediation
has been attempted but has failed, as well as in matters proceeding without
mediation. 1218
10.153

The South West Brisbane Community Legal Centre Inc expressed the
view that it is beneficial to conduct preliminary conferences, subject to any
consideration of actual or threatened violence. 1219 However, this submission
cautioned against mandatory conferences in cases where a power imbalance
existed between the parties, unless the conference was well controlled and
clarified the relevant issues in the case.
10.154

10.155 The Queensland Public Tenants Association Inc suggested that,
because the relationship between neighbouring tenants is ongoing, there should
be an attempt to resolve the dispute before initiating a court process which
might accelerate the breakdown of the relationship. 1220 This submission
considered that it would be appropriate to conduct mandatory mediation prior to
filing an application, and, in the event of a failed attempt at mediation, to later
conduct a preliminary conference.
10.156 On the other hand, the Dispute Resolution Branch and the Magistrates
Court Branch of the Department of Justice and Attorney-General opposed the
introduction of preliminary conferences as an alternative dispute resolution
mechanism to manage peace and good behaviour disputes. 1221

1216
1217
1218
1219
1220
1221

Submission 20.
Submission 8.
Submission 14.
Submission 15.
Submission 6.
Submissions 24, 28.
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The Dispute Resolution Branch considered mediation is the preferred
mechanism for the resolving complaints made under the Peace and Good
Behaviour Act 1982 (Qld), subject to the availability of appropriate
resources. 1222 It suggested that although preliminary conferences enabled
courts to track the progress of an application in a more efficient manner, the
preliminary conference process was better suited to civil cases, where legal
issues, rather than relationship and communication issues, form a greater part
of the dispute. The Dispute Resolution Branch also suggested that if
preliminary conferences were conducted prior to mediations taking place, it
would almost certainly create a duplication of service as well as unnecessary
delays.
10.157

The submission of the Magistrates Court Branch, which was informed
by the views of a group of registrars, was also opposed to making provision in
the Peace and Good Behaviour Act 1982 (Qld) for a registrar to conduct a
preliminary conference or directions hearing in relation to a proceeding for a
peace and good behaviour order. 1223 This submission focussed on safety
concerns, the role of mediation and resource implications: 1224
10.158

Of prime concern is the safety of officers of the court. These matters are
emotionally charged and given the ‘usual’ allegations of threats of violence
there would be little benefit in ordering the parties attend a conference.
Alternatives are to leave the current provisions as they are ‘with the consent of
the complainant’ or if this line of thought was progressed then have the matter
proceed before fully accredited mediators who are trained to handle these
situations (Dispute Resolution Branch).
…
If this provision was added a major impact would be felt amongst the registries.
Larger registries would see a large increase in workload in catering these
conferences which would have a flow on effect of strain on resources. The
additional impact would then be training staff to handle these situations. This
would require mediation training that would normally be supplied by the Dispute
Resolution Branch (DRB) (usually a 5 day course) and cost associated with
delivery of this training and down-time when staff are receiving training. Given
that DRB provide mediation services it would seem more prudent to refer the
matters to mediation instead of additional cost and impact on court resources
when this service is already available.

The Commission’s view
10.159 The Commission considers that specific provision should be made in
the Personal Protection Bill 2007 to provide that a court hearing a proceeding
on an application to make, vary or set aside a protection order may direct an
applicant and a respondent to attend a preliminary conference for the
1222
1223
1224

Submission 24.
Submission 28.
Ibid.
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proceeding. 1225 The Commission also considers it appropriate that the court
have discretion in exercising the power to make such a direction. This would
increase the court’s ability to appropriately manage protection order
applications.
The Commission acknowledges the concerns expressed by the
Dispute Resolution Branch and the Magistrates Court Branch of the Department
of Justice and Attorney-General in relation to the interplay between the
processes of a preliminary conference and mediation. However, because each
of these dispute resolution processes has particular objectives and processes,
the Commission considers it desirable to ensure the availability of both
processes in the management of applications.
10.160

Although preliminary conferences are usually conducted at an early
stage of proceedings, the Commission considers that the court should have
discretion as to when a preliminary conference may be held in relation to an
application for a protection order.
10.161

The Commission is of the view that the Personal Protection Bill 2007
should provide that the court may conduct a preliminary conference or direct the
registrar of the court to conduct a conference.
10.162

10.163 The Commission acknowledges that the involvement of judicial and
court officers in the conduct of preliminary conferences in proceedings under
the Personal Protection Bill 2007 would likely have significant resource
implications for the Magistrates Court. Nonetheless, the Commission considers
it appropriate to use preliminary conferences to assist the courts to effectively
manage proceedings on applications under the proposed Bill.

The Commission also considers that the Personal Protection Bill 2007
should provide that the objects of a preliminary conference are:

10.164
•

finding out whether the proceeding may be settled by consent before it is
heard by the court; and

•

working out and limiting the issues to be decided in the proceeding.

10.165 The Personal Protection Bill 2007 should also include a provision to
specify that, without limiting how the issues to be decided in the proceeding
may be worked out and limited at a preliminary conference, the court or
registrar conducting the conference must try to identify:
•

facts agreed on;

•

issues not agreed on; and

1225

This does not apply to an ex parte application for an interim order made by telephone or other electronic
means heard by a magistrate. Such applications are intended to assist a person who needs immediate,
temporary protection. See para 9.113–9.114 of this Report.
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any unusual or urgent factors requiring special attention.

The Personal Protection Bill 2007 should further provide that evidence
about anything done or said at a preliminary conference that is related to a
question to be decided by the court in the proceeding is not admissible unless:

10.166

•

the applicant and respondent agree; or

•

the court is satisfied there are substantial reasons why, in the interests of
justice, the evidence should be admitted.

PROCEDURES FOLLOWING DISPUTE RESOLUTION PROCESSES
The Peace and Good Behaviour Act 1982 (Qld)
10.167 The Peace and Good Behaviour Act 1982 (Qld) does not presently
contain provisions dealing with procedures following dispute resolution
processes. Not all matters referred to a dispute resolution process will end in
an agreed outcome between the parties. If a matter is not able to be resolved
as a result of the parties’ participation in a dispute resolution process, it may be
that the matter should be referred to the court for hearing. There may also need
to be procedures in place to assist parties who have agreed at mediation to
seek a consent order from the court.1226

The position in other jurisdictions – New South Wales, Northern Territory
and Victoria
10.168 Section 562N of the Crimes Act 1900 (NSW) empowers a court, at any
time when considering whether to make an apprehended personal violence
order or after making such an order, to refer suitable matters to mediation. 1227
10.169

Section 562N(3)–(7) provides:
562N

Referral of matters to mediation

…
(3)

1226

1227

Nothing in this section affects section 24 of the Community Justice
Centres Act 1983.

Note that the Commission has recommended at para 10.182 of this Report that the Personal Protection Bill
2007 should include a provision to the effect that a party to an application for a protection order that has been
referred to mediation may apply to the court for a protection order by consent giving effect to an agreement
reached at mediation.
Section 21 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW) replicates s 562N of the Crimes
Act 1900 (NSW). As to the application of the legislation in New South Wales, see note 1088 of this Report.
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Note. Section 24 of the Community Justice Centres Act 1983 enables the
Director of Community Justice Centres to decline to consent to the acceptance
of a dispute for mediation and enables the Director or a mediator to terminate a
mediation session at any time.

(4)

The Director of Community Justice Centres is to provide a written
report on the outcome of the mediation or attempted mediation to the
court that referred the matter for mediation.

(5)

On receiving a report under subsection (4), the court is to take such
action in accordance with this Act as it considers appropriate in relation
to the matter concerned and in doing so may take into account the
contents of the report.

(6)

If a matter is referred to mediation under this section without an order
having been made, any proceedings in relation to the application are
taken to have been stayed until a report is provided under subsection
(4).

(7)

If the Director of Community Justice Centres provides a report under
subsection (4) or a mediator conducts a mediation of a matter referred
under this section, the Director or the mediator is taken, for the
purposes of the provisions of the Community Justice Centres Act 1983,
to be exercising those functions for the purpose of executing that Act.

Under recent enactments to the civil restraining order legislation in the
Northern Territory, a referral to mediation stays the proceeding until the court is
given a written report on the outcome of the mediation or attempted
mediation. 1228 In deciding the application, the court must take account of the
report. 1229

10.170

In Victoria, the Magistrates’ Court may refer a proceeding to
mediation. 1230 Within 7 days of the mediation being completed, the mediator
must file a mediation report stating whether the mediation was held, whether the
matter was resolved and whether any orders will be sought. 1231 A copy of the
report must also be given to the parties.
10.171

Submissions
The submissions received by the Commission in relation to this issue
generally expressed the view that, if a complaint for a peace and good
10.172

1228

1229

1230
1231

Justices Act (NT) s 86(3), as amended by the Domestic and Family Violence Act (NT). The Director of the
Community Justice Centre must give the court a written report on the outcome of the mediation or attempted
mediation: Justices Act (NT) s 86(6), as amended by the Domestic and Family Violence Act (NT). Section 86
of the Justices Act (NT) is a new provision. As to the amendment of the Justices Act (NT), see note 1096 of
this Report.
Justices Act (NT) s 86(8), as amended by the Domestic and Family Violence Act (NT). The court may also
refer the matter back to the Director of the Community Justice Centre with directions: Justices Act (NT)
s 86(7), as amended by the Domestic and Family Violence Act (NT).
Magistrates’ Court Act 1989 (Vic) s 108(1). Section 126A of that Act empowers the court to make an order
binding a person to keep the peace or be of good behaviour.
Magistrates’ Court Civil Procedure Rules 1999 (Vic) r 22A.07, Form 22AA.
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behaviour order is not resolved by mediation, the matter should be referred
back to the court to proceed to a hearing. 1232
The Dispute Resolution Branch of the Department of Justice and
Attorney-General noted the purpose of the Peace and Good Behaviour Act
1982 (Qld) is the protection of community members from certain behaviour.
This submission suggested that if a matter is considered to be inappropriate for
mediation because of issues relating to violence or threats of violence or if the
matter remains unresolved, the matter ought not be dismissed or disregarded.
The Branch considered that these matters may even be in more urgent need of
resolution by an authoritative court procedure. 1233
10.173

Three community legal services also expressed the view that the
matter should be referred to the court for hearing if the matter is unresolved by
mediation. 1234
10.174

The Townsville Community Legal Service Inc also considered that, if
the matter was unsuitable for mediation or if the mediation of the matter was
unsuccessful, it would be appropriate for the presiding magistrate to exercise
his or her discretion as to whether the matter should then be set down for
hearing. 1235
10.175

The Commission’s view
10.176 The course of a proceeding in court subsequent to a dispute resolution
process will depend on the circumstances of each case.

In the Commission’s view, the Personal Protection Bill 2007 should be
flexible enough to provide for three outcomes after a dispute resolution process.

10.177

The first outcome is that the proceeding may not have resolved. In that
case, the proceeding will need to be continued in court for the application to
simply proceed to a determination in the usual way.

10.178

Under the second outcome, the proceeding may have resolved and the
parties agreed to seek a court order in particular terms to finalise the
proceeding. An example might be that the parties agree to seek an order that
prohibits stated behaviour of the respondent or even that the proceeding be
dismissed.

10.179

1232
1233

1234
1235

Submissions 5, 8, 14, 15, 24.
Submission 24. This submission also considered that court hearings should not be based on the requirement
that the parties have demonstrated that they have previously tried and failed mediation. See para 10.65 of
this Report.
Submissions 5, 8, 15.
Submission 14.
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The third outcome is that the proceeding may have resolved but the
parties do not seek any court order (although the court may exercise its
discretion to adjourn or dismiss the proceeding). For example, the parties may
be happy that their future conduct be covered by the terms of an agreement
between them and consider there does not need to be a court order regulating
that conduct.

10.180

In the Commission’s view, the Personal Protection Bill 2007 should
provide that, if the court has referred an application to make, vary or set aside a
protection order to mediation, within 7 days of the mediation being completed,
the mediator must file with the referring court a written report stating whether
the mediation was held, whether any of the issues were resolved and whether
any orders will be sought because of the mediation. In the event that the
parties have reached an agreement at mediation, the mediator must also file a
copy of the agreement, in a sealed envelope, with the referring court.
10.181

10.182 In the particular case where the mediation report states that the parties
are agreed that a protection order should be made, the Commission is of the
view that the Bill should facilitate such an outcome and that parties should be
able to apply to the court for a protection order by consent in the terms they
have agreed upon. Such an application should be made under the provisions
the Commission has recommended elsewhere in this Report that would apply in
relation to consent orders generally. 1236 This would ensure that consent orders
are not made in relation to matters beyond the scope of the legislation.

One issue with which the Personal Protection Bill 2007 should deal is
the use which can be made of the agreement reached at mediation, a copy of
which has been filed with the referring court. The Commission considers that
the terms of a mediation agreement should be admissible in a proceeding under
the Personal Protection Bill 2007 between the parties and the court should be
permitted to give such weight to the agreement the court thinks appropriate.
Putting the agreement in evidence might occur in the second type of outcome if
there are ever any subsequent proceedings in relation to a protection order
made by consent to fulfil the agreement (for example, an application to vary or
set aside the protection order). It might occur in the third type of outcome if a
matter, which was previously adjourned, is re-enlivened for some reason (for
example, because a party thinks the agreement has been breached and now
wishes to obtain a protection order). In either case, the fact that the agreement
might eventually come before the court will, it seems to the Commission,
operate to encourage people to strike agreements at mediation to which they
can and will adhere. The Personal Protection Bill 2007 should therefore provide
that a mediation agreement filed with the referring court in respect of an
application to make, vary or set aside a protection order is admissible in a
proceeding under the Bill relating to the protection order, or proposed protection
order, which is the subject of the application.
10.183

1236

See para 12.77–12.93 of this Report.
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The Commission notes that the Dispute Resolution Centres Act 1990
(Qld) provides under section 31(3) that ‘[n]otwithstanding any rule of law or
equity, any agreement reached at, or drawn up pursuant to, a mediation session
is not enforceable in any court, tribunal or body, unless the parties agree in
writing that the agreement is to be enforceable’. Section 36(4)–(6) of that Act
also provides that documents made pursuant to mediation are inadmissible in
subsequent proceedings before a court, tribunal or body, unless the parties
otherwise consent. These provisions currently apply to matters referred under
the Peace and Good Behaviour Act 1982 (Qld) to mediation. The Commission
considers that the Personal Protection Bill 2007 should specifically override
those sections of the Dispute Resolution Centres Act 1990 (Qld) in relation to a
mediation agreement filed in respect of a proceeding under the Bill relating to
the protection order, or proposed protection order, which is the subject of the
application.
10.184

RECOMMENDATIONS
10.185

The Commission makes the following recommendations:

A new mechanism for referring matters to mediation
10-1

Provision should be made in the Personal Protection Bill 2007 for a
new mechanism for the referral of matters to mediation. 1237

An express power to refer to mediation
10-2

The Personal Protection Bill 2007 should provide that if a court
hearing a proceeding for an application to make, vary or set aside a
protection order and it considers it appropriate, the court may refer
any of the issues arising in the proceeding to mediation under the
Dispute Resolution Centres Act 1990 (Qld). In referring the matters
to mediation, the court must identify the parties to the application
who must attend the mediation sessions conducted for the
mediation. 1238
See Personal Protection Bill 2007 cl 84(1), (4).

1237
1238

See para 10.40 of this Report.
See para 10.75 of this Report.
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10-3 The provisions of the Dispute Resolution Centres Act 1990 (Qld)
should generally apply, subject to some exceptions, to referrals
made under the Bill. 1239
See Personal Protection Bill 2007 cll 84(1), (3).

Mediation at the court’s discretion
10-4 The court’s power under the Personal Protection Bill 2007 to refer
an issue to mediation should be discretionary rather than
mandatory. 1240
See Personal Protection Bill 2007 cl 84(1).

Referral in the absence of consent
10-5 The Personal Protection Bill 2007 should provide that the court may
refer the issues to mediation whether or not any of the parties
identified by the court as parties who must attend the mediation
sessions agree to the referral. 1241
See Personal Protection Bill 2007 cl 84(2)(b)

10-6

The requirement of voluntariness under the Dispute Resolution
Centres Act 1990 (Qld) should not apply in respect of a referral to
mediation made under the Personal Protection Bill 2007. 1242 The
Bill should provide that, despite the Dispute Resolution Centres Act
1990 (Qld), a person identified by the court on a referral to
mediation as a party who must attend the mediation sessions must
attend at and participate in a mediation session conducted for the
mediation.
See Personal Protection Bill 2007 cl 85.

1239
1240
1241
1242

Ibid.
See para 10.77 of this Report.
See para 10.79 of this Report.
See para 10.81 of this Report.
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Mediation where one of the parties is a child
10-7 The court should be able to exercise its discretion as to whether to
refer a matter under the Personal Protection Bill 2007 to mediation
in all cases, regardless of whether the relevant party is an adult or a
child. 1243
Criteria for referral to dispute resolution
10-8

The Chief Magistrate should consider formulating a practice
direction or guidelines, in consultation with the Dispute Resolution
Branch of the Department of Justice and Attorney-General, in
respect of appropriate factors for referral to mediation of matters
under the Personal Protection Bill 2007, and, in particular, the
appropriateness of referral to mediation in matters involving
serious violence. 1244

10-9

In relation to Recommendation 10-8, suitable
consideration may include the following factors: 1245

1243
1244
1245

criteria

for

(a)

an evaluation of any underlying issues in the application;

(b)

whether there exists between the parties a sense of
willingness to communicate and negotiate in good faith;

(c)

the relative bargaining positions of the parties (so far as it is
likely to affect the conduct of the mediation process);

(d)

whether there is a history of violence between the parties or
there is ongoing violence between them;

(e)

the capacity of the parties to achieve resolution of the
dispute;

(f)

any delay that may be occasioned by the mediation of the
application;

(g)

whether there has been a previous failed attempt at mediation
in relation to the same issue, or whether the dispute has been
previously assessed as unsuitable for mediation by a
mediation service provider.

See para 10.82 of this Report.
See para 10.100 of this Report.
See para 10.102 of this Report.
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10-10 The Personal Protection Bill 2007 should provide that the issues
referred to mediation under the Bill are taken to be a dispute
accepted for mediation by the director of the Dispute Resolution
Centre under the Dispute Resolution Centres Act 1990 (Qld). 1246
See Personal Protection Bill 2007 cl 84(3).

Timing of referral
10-11 The Personal Protection Bill 2007 should provide that the court may
refer an issue to mediation on a proceeding for an application to
make, vary or set aside a protection order at any time before the
court decides the application. 1247
See Personal Protection Bill 2007 cl 84(2)(a).

Who should conduct the mediation
10-12 Consistent with the general application of the provisions of the
Dispute Resolution Centres Act 1990 (Qld) to the mediation of
issues referred under the Personal Protection Bill 2007, the
mediation of an issue or issues referred under the Bill is to be
mediated by a Dispute Resolution Centre. 1248
10-13 See Personal Protection Bill 2007 cl 84(1).
The cost of mediation
10-14 Mediation services for matters referred to mediation under the
Personal Protection Bill 2007 should be provided at no cost to the
parties. 1249
Preliminary conferences
10-15 The Personal Protection Bill 2007 should provide that a court
hearing a proceeding on an application to make, vary or set aside a
protection order may direct an applicant and a respondent to attend
a preliminary conference for the proceeding. 1250

1246
1247
1248
1249
1250

See para 10.103 of this Report.
See para 10.110 of this Report.
See para 10.130 of this Report.
See para 10.144 of this Report.
See para 10.159 of this Report.
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See Personal Protection Bill 2007 cl 81(1).

10-16 The Personal Protection Bill 2007 should provide that the court may
conduct a preliminary conference or direct the registrar of the court
to conduct a conference. 1251
See Personal Protection Bill 2007 cl 81(2).

10-17 The Personal Protection Bill 2007 should provide that the objects of
a preliminary conference are: 1252
(a)

finding out whether the proceeding may be settled by
consent before it is heard by the court; and

(b)

working out and limiting the issues to be decided in the
proceeding.

See Personal Protection Bill 2007 cl 82(1).

10-18 The Personal Protection Bill 2007 should also include a provision to
specify that, without limiting how the issues to be decided in the
proceeding may be worked out and limited at a preliminary
conference, the court or registrar conducting the preliminary
conference must try to identify: 1253
(a)

facts agreed on;

(b)

issues not agreed on; and

(c)

any unusual or urgent factors requiring special attention.

See Personal Protection Bill 2007 cl 82(2).

10-19 The Personal Protection Bill 2007 should provide that evidence
about anything done or said at a preliminary conference that is
related to a question to be decided by the court in the proceeding is
not admissible unless: 1254
(a)

1251
1252
1253
1254

the applicant and respondent agree; or

See para 10.162 of this Report.
See para 10.164 of this Report.
See para 10.165 of this Report.
See para 10.166 of this Report.
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the court is satisfied there are substantial reasons why, in the
interests of justice, the evidence should be admitted.

See Personal Protection Bill 2007 cl 83.

Procedures following dispute resolution processes
10-20 The Personal Protection Bill 2007 should provide that, if the court
has referred an application to mediation, within 7 days after the
mediation ends, the mediator must file with the registrar of the
referring court a written report on the mediation stating whether the
mediation was held, whether any of the issues referred to mediation
were resolved and whether any orders will be sought because of
the mediation. Further, if an agreement is reached at the mediation,
the mediator must file a copy of the agreement, in a sealed
envelope, with the registrar of the referring court. 1255
See Personal Protection Bill 2007 cl 86.

10-21 The Personal Protection Bill 2007 should provide that a mediation
agreement filed with the court in respect of an application to make,
vary or set aside a protection order is admissible in a proceeding
under the Bill relating to the protection order, or proposed
protection order, which is the subject of the application. 1256
See Personal Protection Bill 2007 cl 87(1).

10-22 The Personal Protection Bill 2007 should specifically override
sections 31(3) and 36(4)–(6) of the Dispute Resolution Centres Act
1990 (Qld) in relation to a mediation agreement filed in a proceeding
under the Bill relating to the protection order, or proposed
protection order, which is the subject of the application. 1257
See Personal Protection Bill 2007 cl 87(2).

1255
1256
1257

See para 10.181 of this Report.
See para 10.183 of this Report.
See para 10.184 of this Report.

Chapter 11
Hearings and evidence
INTRODUCTION ....................................................................................................................... 297
THE PROCEDURE AT THE HEARING.................................................................................... 297
ISSUES FOR CONSIDERATION.............................................................................................. 298
THE APPEARANCE OR NON-APPEARANCE OF THE PARTIES ......................................... 299
The appearance of the respondent................................................................................... 299
The non-appearance of the respondent............................................................................ 300
The Commission’s view .................................................................................................... 302
EXPLAINING THE CONSEQUENCES OF THE APPLICATION.............................................. 303
The Peace and Good Behaviour Act 1982 (Qld) .............................................................. 303
The Domestic and Family Violence Protection Act 1989 (Qld)......................................... 303
The position in other jurisdictions...................................................................................... 304
The Commission’s view .................................................................................................... 304
THE STANDARD OF PROOF................................................................................................... 306
Submissions ...................................................................................................................... 306
The Commission’s view .................................................................................................... 307
REQUIRING WITNESSES TO ATTEND AND GIVE EVIDENCE ............................................ 307
The Commission’s view .................................................................................................... 310
EVIDENCE PROVISIONS......................................................................................................... 310
The Peace and Good Behaviour Act 1982 (Qld) .............................................................. 311
The Domestic and Family Violence Protection Act 1989 (Qld)......................................... 311
The position in other jurisdictions...................................................................................... 312
Submissions ...................................................................................................................... 314
The Commission’s view .................................................................................................... 315
VULNERABLE WITNESSES, INCLUDING CHILDREN ........................................................... 316
The Peace and Good Behaviour Act 1982 (Qld) .............................................................. 317
The Domestic and Family Violence Protection Act 1989 (Qld)......................................... 318
The position in other jurisdictions...................................................................................... 319
Submissions ...................................................................................................................... 321
The Commission’s view .................................................................................................... 323
WITHDRAWAL OF AN APPLICATION..................................................................................... 324
The position in Queensland .............................................................................................. 324
The Commission’s view .................................................................................................... 325
RECOMMENDATIONS ............................................................................................................. 325

Hearings and evidence

297

INTRODUCTION
The Commission’s terms of reference require it to consider, as part of
its review, whether the Peace and Good Behaviour Act 1982 (Qld) provides an
‘easily accessible’ mechanism for the protection of the community from
breaches of the peace. 1258 In particular, the Commission is required to have
regard to the procedures in the Act for a complainant to seek a peace and good
behaviour order from the Magistrates Court.
11.1

Once a justice of the peace has issued a summons or warrant on a
complaint made under the Peace and Good Behaviour Act 1982 (Qld), the
complainant must file the complaint together with the required number of copies
of the summons or warrant in the Magistrates Court. 1259 A summons issued
under the Act must be served on the defendant in accordance with the
provisions of the Justices Act 1886 (Qld), together with a copy of the
complaint. 1260
11.2

After the defendant has been served with the summons or
apprehended pursuant to the warrant, the matter proceeds to a hearing. 1261
This chapter considers the procedures on the hearing and provisions on
evidence.
11.3

THE PROCEDURE AT THE HEARING
11.4
The Peace and Good Behaviour Act 1982 (Qld) provides that the court
is to ‘hear and determine the matter of the complaint’. 1262 The procedure
followed at the hearing is governed partly by the Act itself, and also by the
relevant provisions of the Justices Act 1886 (Qld) which are brought into
operation by section 8 of the Peace and Good Behaviour Act 1982 (Qld).
Section 8 provides that the provisions of and proceedings and procedures
under the Justices Act 1886 (Qld) that apply in the case of a summary
prosecution apply to proceedings under the Peace and Good Behaviour Act
1982 (Qld), subject to any necessary or prescribed modifications. 1263

If a defendant who has been served with a summons does not appear
at the time and place appointed by the summons, the hearing may proceed in
the defendant’s absence. 1264 However, if the defendant appears, either in
11.5

1258
1259
1260
1261
1262
1263
1264

The terms of reference are set out in Appendix 1 to this Report.
Peace and Good Behaviour Regulation 1999 (Qld) s 4. See para 9.7 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 8; Justices Act 1886 (Qld) ss 54(1A), 56(1); Peace and Good
Behaviour Regulation 1999 (Qld) s 7.
Peace and Good Behaviour Act 1982 (Qld) s 6(1).
Peace and Good Behaviour Act 1982 (Qld) s 6(1).
Peace and Good Behaviour Act 1982 (Qld) s 8.
Peace and Good Behaviour Act 1982 (Qld) s 7(1)(b).
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response to the summons or by virtue of a warrant, and the complainant does
not appear either in person or by a legal representative, the court is to dismiss
the complaint unless for some reason the court considers it proper to adjourn
the hearing. 1265
Where the defendant appears, evidence including, but not limited to,
evidence that the complaint ‘is made from malice or for vexation only’, may be
given by or on behalf of the defendant. 1266
11.6

The hearing of the complaint is held in open court, unless ‘the interests
of public morality require that all or any persons should be excluded’. 1267
However, where a party giving evidence or another witness is a ‘special
witness’, 1268 the court may exclude persons and may make orders about the
conditions under which the witness is to give evidence. 1269
11.7

The court’s decision is to be made ‘upon a consideration of the
evidence’ given at the hearing. 1270
11.8

11.9
Having heard the evidence, the court may either dismiss the complaint
or make an order requiring the defendant to keep the peace and be of good
behaviour. 1271

ISSUES FOR CONSIDERATION
11.10
In its Discussion Paper, the Commission sought submissions in relation
to procedural matters arising at the hearing of an application under the Peace
and Good Behaviour Act 1982 (Qld), including: 1272
•

the standard of proof;

•

the application of the rules of evidence and the way evidence is given;

•

provisions to support witnesses in giving evidence.

1265
1266
1267
1268

1269
1270
1271
1272

Justices Act 1886 (Qld) s 141.
Peace and Good Behaviour Act 1982 (Qld) s 6(2). For an explanation of the historical reason for the inclusion
of this provision, see Laidlaw v Hulett, Ex parte Hulett [1998] 2 Qd R 45, 50, 51 (McPherson JA).
Justices Act 1886 (Qld) s 70(1), (2).
A ‘special witness’ is a child under the age of 16 years, or a person who in the court’s opinion would, as a
result of certain factors, be likely to be disadvantaged as a witness, to suffer severe emotional trauma or to be
so intimidated as to be disadvantaged as a witness: Evidence Act 1977 (Qld) s 21A(1).
Evidence Act 1977 (Qld) s 21A(2).
Peace and Good Behaviour Act 1982 (Qld) s 6(3).
Peace and Good Behaviour Act 1982 (Qld) s 6(3).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 77–8 (Questions 7-3–7-4, 7-8–7-12).
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This chapter also considers:

11.11
•

procedures on the appearance or non-appearance of the parties;

•

the explanation of the consequences of an application to the parties;

•

provisions requiring witnesses to attend and give evidence;

•

when children may give evidence; and

•

the withdrawal of an application.

THE APPEARANCE OR NON-APPEARANCE OF THE PARTIES
The appearance of the respondent
The Peace and Good Behaviour Act 1982 (Qld)
11.12
Section 6 of the Peace and Good Behaviour Act 1982 (Qld) provides
for the appearance of the respondent before the court that is to hear and
determine the complaint for a peace and good behaviour order. That section
provides:
6

Magistrates Court may make order

(1)

The Magistrates Court before which the defendant appears in
obedience to the summons or is brought pursuant to the warrant, as the
case may be, shall hear and determine the matter of the complaint.

…
(3)

Upon a consideration of the evidence, the Court may—
(a)

dismiss the complaint; or

(b)

make an order that the defendant shall keep the peace and be
of good behaviour for such time, specified in the order, as the
Court thinks fit.

…

Section 6 does not expressly provide for the adjournment of a hearing.
However, under the Justices Act 1886 (Qld), the Magistrates Court is
empowered to adjourn a hearing. 1273

11.13

1273

Justices Act 1886 (Qld) ss 4 (definition of ‘justice’), 88.
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The Domestic and Family Violence Protection Act 1989 (Qld)
11.14
Section 48 of the Domestic and Family Violence Protection Act 1989
(Qld) provides that, on the appearance of a respondent before the court that is
to hear and determine the matter of an application for a protection order, the
court may do one of the following: 1274
•

hear and determine the application;

•

adjourn the matter of the application (whether or not it makes a
temporary protection order);

•

dismiss the application.
However, the court may not dismiss the application unless: 1275

11.15
•

the applicant has not appeared and, if the applicant was a police officer,
no other police officer or Crown prosecutor requests an adjournment;
and

•

no other person eligible to apply appears.

The applicant’s right to make a further application against the
respondent is not affected by the dismissal of the application. 1276
11.16

The appearance of the respondent is evidence that the respondent has
been served. 1277
11.17

The non-appearance of the respondent
The Peace and Good Behaviour Act 1982 (Qld)

Section 7 of the Peace and Good Behaviour Act 1982 (Qld) provides
for the non-appearance of the respondent before the court that is to hear and
determine the complaint for a peace and good behaviour order. That section
provides:
11.18

1274
1275
1276
1277

7

Where defendant does not appear

(1)

If at the time and place appointed by summons for the hearing of the
complaint the defendant does not appear when called and proof is
made to the Court of due service of the summons in accordance with
section 56 of the Justices Act 1886, the Court may—

Domestic and Family Violence Protection Act 1989 (Qld) s 48(1), (2).
Domestic and Family Violence Protection Act 1989 (Qld) s 48(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 48(4).
Domestic and Family Violence Protection Act 1989 (Qld) s 48(5).
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(a)

issue its warrant to apprehend the defendant and to bring the
defendant before a Magistrates Court to answer the complaint
and to be further dealt with according to law; or

(b)

proceed in the absence of the defendant to hear and determine
the matter of the complaint as fully and effectually to all intents
and purposes as if the defendant had personally appeared
before the Court in obedience to the summons and may make
an order referred to in section 6; or

(c)

for any reason appearing to it to be a sufficient reason, adjourn
the hearing to a time and place determined by it before a
Magistrates Court.

Where the Court makes an order, a copy thereof shall be served on the
defendant in the same manner as a summons may be served under the
Justices Act 1886.

The Domestic and Family Violence Protection Act 1989 (Qld)
11.19
Section 49 of the Domestic and Family Violence Protection Act 1989
(Qld) provides that, if the respondent fails to appear before the court that is to
hear and determine the matter of an application for a protection order, and the
court is satisfied that the respondent has been given certain documents, 1278 the
court may do one of the following: 1279
•

hear and determine the application in the absence of the respondent;

•

adjourn the matter of the application (whether or not it makes a
temporary protection order);

•

subject to certain requirements, 1280 order the issue of a warrant for the
respondent to be taken into custody by a police officer and brought
before the court.

In this last circumstance, any justice may issue a warrant for the
apprehension of the respondent. 1281
11.20

1278

1279
1280
1281

These documents are: a copy of the application and any summons issued on the application under s 47; a
copy of the application and the temporary protection order made because of the application; or a copy of the
application and a copy of the conditions on which the person was released from the watch-house under s 71
setting out the time and place for the hearing of the application. For the purposes of the court being satisfied,
on the non-appearance of the respondent, that he or she has been given these documents, a notice
mentioned in s 47(8) (in the form of a notice to appear under the Police Powers and Responsibilities Act 2000
(Qld) and issued by a police officer) is taken to be a summons: Domestic and Family Violence Protection Act
1989 (Qld) s 47(9)(b).
Domestic and Family Violence Protection Act 1989 (Qld) s 49(1), (2).
See Domestic and Family Violence Protection Act 1989 (Qld) s 59 (Provisions concerning warrants).
Domestic and Family Violence Protection Act 1989 (Qld) s 49(3).
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The Commission’s view
11.21
The procedures under the Peace and Good Behaviour Act 1982 (Qld)
and the Domestic and Family Violence Protection Act 1989 (Qld) relating to the
appearance and non-appearance of the respondent are generally similar. The
Domestic and Family Violence Protection Act 1989 (Qld) provisions, however,
provide a greater level of detail in relation to the court’s powers.

The Commission considers that the provisions for the appearance and
non-appearance of the respondent on an application for a protection order in
the Personal Protection Bill 2007 should be generally similar to sections 48 and
49 of the Domestic and Family Violence Protection Act 1989 (Qld). 1282
11.22

11.23
The Commission notes that section 48 of the Domestic and Family
Violence Protection Act 1989 (Qld) provides that, if there is no appearance for
the applicant (and no other person eligible to apply appears) the court may
dismiss the application. Section 48(4) expressly provides that the dismissal of
the application does not affect the right of the applicant to make a further
application against the respondent.
11.24
The Commission has considered whether, in these circumstances,
there should be some limitation under the Personal Protection Bill 2007 on the
applicant’s ability to bring a subsequent application in relation to the same
respondent (for example, a requirement for the applicant to seek leave).

However, the Commission considers that such a limitation may hinder
or prevent an applicant, who is in genuine need of protection, from making a
subsequent application. Further, the imposition of a barrier on the making of
subsequent applications undermines the policy of prima facie acceptance of the
application. As the Commission has noted earlier, the acceptance of an
application on its face removes the risk of a meritorious application being
wrongly rejected before the allegations made in the application can be tested at
the hearing. 1283

11.25

The Commission has also recommended that a court may order costs
against an applicant in respect of an application which has been dismissed as
malicious, false, frivolous or vexatious. 1284
11.26

1282
1283
1284

See para 11.14–11.17, 11.19, 11.20 of this Report.
See para 9.83 of this Report.
See para 20.175 of this Report.
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EXPLAINING THE CONSEQUENCES OF THE APPLICATION
The Peace and Good Behaviour Act 1982 (Qld)
11.27
The Peace and Good Behaviour Act 1982 (Qld) does not require the
court to explain the purpose and effect of making an application for a peace and
good behaviour order to the parties.

The Domestic and Family Violence Protection Act 1989 (Qld)
When an aggrieved or respondent to the application for the order is first
before the court, section 14A of the Domestic and Family Violence Protection
Act 1989 (Qld) requires the court to explain the consequences of the application
and of an order made because of the application. That section provides:
11.28

14A

Court to explain order to aggrieved or respondent before the court

(1)

When an aggrieved or respondent is first personally before a court, the
court must satisfy itself that the aggrieved or respondent understands—
(a)

the nature, purpose and legal implications of the application;
and

(b)

the legal implications of the court making a domestic violence
order because of the application.

(2)

If a person’s first presence before a court is at the time the court is
about to make a domestic violence order, the court may comply with
subsection (1) and section 50, 1285 at the same time.

(3)

Failure to comply with this section does not affect the validity of the
domestic violence order. [original note]

Section 50 of the Domestic and Family Violence Protection Act 1989
(Qld) also requires the court, when it is about to make a domestic violence
order, to ensure that the aggrieved and the respondent, if they are present in
court, understand certain matters about the order. 1286 In this Report, the
Commission has recommended the inclusion in the Personal Protection Bill
2007 of a similar provision that, in certain circumstances, alternatively provides
for information about the order to be given to a person who has applied for an
order on behalf of an aggrieved person. 1287
11.29

1285
1286
1287

Section 50 (Court to ensure respondents and aggrieveds understand domestic violence orders).
Domestic and Family Violence Protection Act 1989 (Qld) s 50(1), (2).
See para 14.23–14.27 of this Report.
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The position in other jurisdictions
In the ACT, New South Wales, Victoria and Western Australia, a court
that makes an order must, if the person against whom the order is made is
present in court, explain to the person the terms of the order, the consequences
of breaching the order and how to apply for the variation or discharge of the
order. 1288 In the ACT, New South Wales and Western Australia, an explanation
must also be given to the protected person, if that person is present. 1289
11.30

11.31
However, in contrast to the Queensland domestic violence legislation,
the civil restraining order legislation in these jurisdictions does not require a
court to provide an explanation to the parties when they first appear before the
court in relation to the proceedings.

The Commission’s view
The Commission considers that requiring a court to explain the
consequences of an application for a protection order has several advantages.
It ensures that the parties are provided with information early in the proceedings
about the nature and consequences of a protection order. The provision of
such information before the matter is heard may inform the parties in their
approach to, and participation in, the proceedings.
11.32

The Commission is of the view that a provision, generally similar to
section 14A of the Domestic and Family Violence Protection Act 1989 (Qld),
should be included in the Personal Protection Bill 2007. Such a provision
should require a court to explain the nature, purpose and legal implications of
the proceeding and the legal implications of the court making a protection order
to the following persons when they are first before the court:

11.33

•

each respondent to the order; and

•

each aggrieved person.

1288

Domestic Violence and Protection Orders Act 2001 (ACT) s 24; Crimes Act 1900 (NSW) s 562ZZ(1); Crimes
(Family Violence) Act 1987 (Vic) s 15; Restraining Orders Act 1997 (WA) s 8(1)(a), (c)–(h). The Crimes
(Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007 and will
commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW). Section
562ZZ(1) of the Crimes Act 1900 (NSW) is substantially replicated in s 76(1) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW).
In Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in relation
to stalking behaviour even if there is no family relationship between the complainant and the person sought to
be restrained: Crimes Act 1958 (Vic) s 21A(5).

1289

Domestic Violence and Protection Orders Act 2001 (ACT) s 25; Crimes Act 1900 (NSW) s 562ZZ(1);
Restraining Orders Act 1997 (WA) s 8(1)(b)(i), (c)–(h). In Western Australia, the court may alternatively give
the explanation to a parent or guardian of a protected person if the parent or guardian made the application
for the order on behalf of that person. As to the application of the legislation in New South Wales, see note
1288 of this Report.
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Furthermore, if the applicant is not an aggrieved person or a police
officer, and the court considers it appropriate to do so, the court must also give
the explanation to that person if the applicant is before the court.

11.34

This is broader than the position under the Domestic and Family
Violence Protection Act 1989 (Qld) whereby the court is obliged to give
information to the aggrieved and the respondent only. The expansion of the
range of potential recipients of an explanation to include a person who has
sought the order on the aggrieved person’s behalf would enable the court, if it
considers it appropriate, to explain the order to an authorised person, a person
acting under another Act for an aggrieved, a parent of the aggrieved or some
other person who has brought the application on the aggrieved person’s
behalf. 1290 This circumstance might arise, for example, where the aggrieved
lacks the capacity to understand the proceedings.

11.35

The Commission also considers that the Personal Protection Bill 2007
should provide that the explanation should be given in English or a language in
which the person is fluent and in a way that ensures, as far as practicable, the
person understands the explanation. For example, if the person cannot hear
the explanation, it might be given by someone who can communicate with the
person other than by speaking.

11.36

11.37
The Commission has also recommended in this Report that, if the court
is making a protection order and it is practicable to do so, the court must give an
explanation about the purposes and terms of an order and other matters to
each aggrieved person and respondent for the order who is present when the
order is made. 1291 The Commission therefore considers that the Personal
Protection Bill 2007 should provide that, if an aggrieved person or respondent
for the protection order applied for is first before the court when the court is
about to make the order, the court may comply, at the same time, with both the
requirement to give an explanation when each of those persons is first before
the court and the requirement to give an explanation to each of those persons
before a protection order is made.
11.38
The Commission also considers that, similar to section 14A of the
Domestic and Family Violence Protection Act 1989 (Qld), the Bill should provide
that failure to comply with the requirement to give an explanation does not
invalidate or otherwise affect the protection order.

1290
1291

The persons who may apply for a personal protection order on behalf of an aggrieved person are set out in
Chapter 6 of this Report.
See para 14.23, 14.26 of this Report.
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THE STANDARD OF PROOF
The Peace and Good Behaviour Act 1982 (Qld) does not specifically
refer to the standard of proof required to support a complaint made under the
Act. This omission has previously resulted in some uncertainty as to whether
the criminal or civil standard of proof applies in proceedings under the Peace
and Good Behaviour Act 1982 (Qld). 1292
11.39

However, the Queensland Court of Appeal has held that it is not
necessary for a complaint under the Peace and Good Behaviour Act 1982 (Qld)
to be proved to the criminal standard of beyond a reasonable doubt. 1293
Consequently, the civil standard of the balance of probabilities applies, taking
into account the seriousness of the allegations made against the defendant and
of the potential harm to the defendant if an order is made. 1294
11.40

The Court of Appeal decision is consistent with the civil restraining
order legislation in other jurisdictions 1295 and with the position under the
Domestic and Family Violence Protection Act 1989 (Qld), which provides that, if
a court is to be satisfied of a matter, it need only be satisfied on the balance of
probabilities. 1296
11.41

Submissions
In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should specify the
standard of proof required for the hearing of a complaint under the Act and, if
11.42

1292

1293

1294

1295

1296

Note that s 8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and
proceedings and procedures under the Justices Act 1886 (Qld) that apply in the case of a summary
prosecution apply to proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any
necessary or prescribed modifications.
Laidlaw v Hulett, Ex parte Hulett [1998] 2 Qd R 45, 50– 52 (McPherson JA), 55 (Shepherdson J). The Court
of Appeal noted the following factors in the reasons for its decision: first, historically, a proceeding to bind a
person over to keep the peace, from which the existing procedure is derived, was commenced and conducted
in such a way that it could not have been regarded as criminal in character; second, is it not necessary under
the Act that the behaviour complained of amount to a criminal offence; and third, there is a resemblance
between a proceeding under the Act and a civil proceeding for an injunction restraining acts of a similar nature
that would lead to an incongruous result if a higher standard of proof applied in one than in the other.
The more serious the nature of the complaint, the higher the standard of proof that will be needed, even
though it stops short of that required to secure a criminal conviction: Laidlaw v Hulett, Ex parte Hulett [1998] 2
Qd R 45, 49 (Fitzgerald P), 52 (McPherson JA), 55 (Shepherdson J). See also Briginshaw v Briginshaw
(1938) 60 CLR 336 and Rejfek v McElroy (1965) 112 CLR 517, 521.
Domestic Violence and Protection Orders Act 2001 (ACT) s 19; Crimes Act 1900 (NSW) s 562K(1); Summary
Procedure Act 1921 (SA) s 99K; Justices Act 1959 (TAS) s106B(1); Crimes (Family Violence) Act 1987 (Vic)
s 4(1); Restraining Orders Act 1997 (WA) ss 3 (definition of ‘satisfied’), 11A, 34. Section 562K(1) of the
Crimes Act 1900 (NSW) is replicated in s 19(1) of the Crimes (Domestic and Personal Violence) Act 2007
(NSW). For the application of the legislation in New South Wales and Victoria, see note 1288 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 9.
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so, whether the standard of proof should be the civil standard of the balance of
probabilities, or the higher criminal standard of beyond a reasonable doubt. 1297
Almost all of the submissions received by the Commission in relation to
the requisite standard of proof applicable to the hearing of a complaint under
the Peace and Good Behaviour Act 1982 (Qld) considered that the standard of
proof should be expressed in the Act. 1298 All of the submissions considered that
the requisite standard of proof should be on the balance of probabilities. 1299
11.43

11.44
It was also suggested in some submissions that the requirement of a
civil, rather than criminal, standard of proof facilitated the accessibility of the
remedy of a peace and good behaviour order. 1300

The Commission’s view
11.45
The Commission considers that the civil standard of proof should apply
in a proceeding under the Personal Protection Bill 2007. The Personal
Protection Bill 2007 should therefore provide that, if a court must be satisfied of
a matter, the court need only be satisfied of the matter on the balance of
probabilities.

This provision is not intended to apply to a proceeding for an offence
against the Personal Protection Bill 2007. The Commission has recommended
elsewhere in this Report, that a proceeding for an offence under the Bill must be
taken in a summary way under the Justices Act 1886 (Qld). 1301

11.46

REQUIRING WITNESSES TO ATTEND AND GIVE EVIDENCE
The Peace and Good Behaviour Act 1982 (Qld) contains no express
provision requiring a witness to attend court to give oral or documentary
evidence. However, section 8 of the Act provides that the provisions of and
proceedings and procedures under the Justices Act 1886 (Qld) that apply in the
case of a summary prosecution apply to proceedings under the Peace and
Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications.
11.47

1297
1298
1299
1300
1301

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 77–8 (Questions 7-3, 7-4).
Submissions 5, 8, 12, 14, 15, 19, 20.
Submissions 5, 8, 12, 13, 14, 15, 19, 20.
Submissions 13, 19.
See para 14.74 of this Report. Note that the criminal standard of proof beyond a reasonable doubt applies in
a proceeding taken in a summary way under the Justices Act 1886 (Qld). In relation to the standard of proof
that applies in criminal proceedings, see generally Brown v The King (1913) 17 CLR 570, 584-5 (Barton ACJ),
595 (Isaacs and Powers JJ); Woolmington v DPP [1935] AC 462, 481.
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The Justices Act 1886 (Qld) generally empowers a justice to summons
a person to give evidence as a witness at the hearing of a complaint. 1302 A
justice may impose a fine on a person who fails, without just excuse, to appear
in answer to a summons. 1303 If, for various reasons, the person is unlikely to
appear without being compelled under a warrant, the justice may issue a
warrant to apprehend the person. 1304 The Act also provides that, in the case of
an indictable offence, a custodial sentence may be imposed on a witness who
fails to answer questions. 1305 However, it is uncertain whether this provision
applies to proceedings under the Peace and Good Behaviour Act 1982
(Qld). 1306
11.48

In contrast, the Domestic and Family Violence Protection Act 1989
(Qld) makes specific provision for the summoning of witnesses to attend court
to give evidence or to produce documentary evidence:

11.49

39

Court may summons person to attend

(1)

A justice may, by notice given to a person, summons the person to
attend the hearing of an application for a protection order at a time and
place specified in the summons—

(2)

(a)

to give evidence; and

(b)

to produce any record in the person’s possession and specified
in the notice.

A person served with a summons to attend as a witness must not fail,
without reasonable excuse—
(a)

to attend as required by the summons; or

(b)

to attend from time to time in the course of the hearing as
required by the court; or

(c)

to produce any record that the person was required to produce
by the summons served on the person.

Maximum penalty—10 penalty units.

1302
1303
1304
1305
1306

Justices Act 1886 (Qld) s 78.
Justices Act 1886 (Qld) s 79(1).
Justices Act 1886 (Qld) ss 79(2), 81.
Justices Act 1886 (Qld) s 82.
Section 8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and proceedings
and procedures under the Justices Act 1886 (Qld) that apply in the case of a summary prosecution apply to
proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications.
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A person attending as a witness at a hearing must not fail—
(a)

to be sworn or to make an affirmation; or

(b)

without reasonable excuse, to answer a question that the
person is required to answer by the court.

Maximum penalty—10 penalty units.
(4)

If a person served with a summons fails to attend as mentioned in
subsection (2)(a) or (b), the court may order the issue of a warrant for
the person to be taken into custody by a police officer and to be
brought before the court.

(5)

Any justice may issue a warrant for the purposes of subsection (4).

(6)

Subsection (4) does not limit any other powers of the court.

Section 39AA of the Domestic and Family Violence Protection Act 1989
(Qld) empowers the court, on the application of the person served with a
summons or on its own initiative, to set aside the summons on the grounds of
privilege, oppressiveness, or want of relevance. If a court sets aside a
summons, the court may make an order for costs for the benefit of the person
on whom the summons was served:

11.50

39AA

Court may set aside a summons

(1)

A court may set aside a summons issued under section 39 if the court
is satisfied there are sufficient grounds for setting the summons aside,
including—
(a)

want of relevance; or

(b)

privilege; or

(c)

oppressiveness.

(2)

The court may act on the application of the person served with the
summons or on its own initiative.

(3)

If a court sets aside a summons under subsection (1), the court may
make an order for costs for the benefit of the person on whom the
summons was served.

Section 39AA was inserted in the Act in response to concerns that
summons were being issued, not for the genuine purpose of eliciting relevant
evidence or documents, but ‘to harass the witness or the applicant for the order
or to obtain information or documents for other proceedings’. 1307

11.51

1307

Explanatory Notes, Domestic Violence Legislation Amendment Bill 2001 (Qld) 15.
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The Commission’s view
The Peace and Good Behaviour Act 1982 (Qld) currently applies the
Justices Act 1886 (Qld) provisions for the summoning of witnesses. The
Domestic and Family Violence Protection Act 1989 (Qld), on the other hand,
includes specific provisions, namely sections 39 and 39AA, which govern the
summoning of witnesses in relation to the hearing of an application for a
protection order.
11.52

The Commission considers that the Personal Protection Bill 2007
should specifically provide for the issue, and setting aside, of a summons
requiring a person to attend the hearing of an application to make, vary or set
aside a protection order to give evidence, or to produce a document in the
person’s possession.

11.53

11.54
This would assist unrepresented parties in the identification and
application of the relevant provisions. It would also resolve any ambiguity
associated with the application of the Justices Act 1886 (Qld) provisions to the
Personal Protection Bill 2007. 1308
11.55
In the Commission’s view, the provisions of the Personal Protection Bill
2007 for summoning witnesses to attend the hearing of an application to make,
vary or set aside a protection order should be generally similar to sections 39
and 39AA of the Domestic and Family Violence Protection Act 1989 (Qld).

This would provide a consistency of approach in the summoning of
witnesses, and in the available penalties for failure to comply with a summons
and to answer questions as a witness, in relation to proceedings under the
Personal Protection Bill 2007 and domestic violence proceedings. It would also
clarify the circumstances in which a summons may be set aside and an order
for costs made.
11.56

EVIDENCE PROVISIONS
11.57
The law of evidence governs the nature and form of evidence that can
be brought before a court. The reception of evidence in proceedings in
Queensland courts is governed by Queensland legislation, primarily the
Evidence Act 1977 (Qld), 1309 court rules and the common law.

1308

1309

In Chapter 20 of this Report, the Commission has recommended that, except where it is inconsistent with the
Personal Protection Bill 2007, the Justices Act 1886 (Qld) should apply, with any necessary changes, to
proceedings before a court under the Bill: see para 20.155 of this Report.
Other relevant Queensland legislation includes the Criminal Code (Qld), the Oaths Act 1867 (Qld) and the
Police Powers and Responsibilities Act 2000 (Qld). There are also some miscellaneous provisions in the
Evidence Act 1995 (Cth) that apply in all courts within Australia, including State courts. See generally,
Queensland Law Reform Commission, Report, A Review of the Uniform Evidence Acts (R 60, September
2005).
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The Peace and Good Behaviour Act 1982 (Qld)
Application of the rules of evidence

Neither the Peace and Good Behaviour Act 1982 (Qld) nor the Justices
Act 1886 (Qld) specifies whether a court may depart from the rules of evidence.
In the absence of such a provision, and to the extent not otherwise provided
under the Justices Act 1886 (Qld), a court must follow the usual rules of
evidence at a hearing of a complaint for an order under the Peace and Good
Behaviour Act 1982 (Qld).
11.58

The way in which evidence is given
11.59
The Peace and Good Behaviour Act 1982 (Qld) does not specify how
evidence is to be given at a hearing of a complaint for an order under that Act.
Generally, it is necessary for evidence in a proceeding to be given orally by a
witness. 1310 In the absence of any provision to the contrary in the Peace and
Good Behaviour Act 1982 (Qld), evidence in support of a complaint for a peace
and good behaviour order would therefore ordinarily have to be given by the
witness in person. 1311
Malicious or vexatious complaint

Section 6(2) of the Peace and Good Behaviour Act 1982 (Qld) provides
that, without limiting the evidence given by or on behalf of the defendant, ‘the
defendant may produce evidence that the complaint is made from malice or for
vexation only’. 1312
11.60

The Domestic and Family Violence Protection Act 1989 (Qld)
Application of the rules of evidence

Section 84(2) of the Domestic and Family Violence Protection Act 1989
(Qld) provides that, in any proceedings with a view to making, varying or
revoking a domestic violence order, ‘the court or magistrate may inform itself,
himself or herself in such manner as it or the magistrate thinks fit and is not
bound by the rules or practice as to evidence’.
11.61

1310
1311

1312

Justices Act 1886 (Qld) s 73.
Section 8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and proceedings
and procedures under the Justices Act 1886 (Qld) that apply in the case of a summary prosecution apply to
proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications. But see, for example, ss 92(2) and 93A of the Evidence Act 1977 (Qld) which permit the
admission of documentary evidence in certain circumstances.
Also see note 1266 of this Report.
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The way in which evidence is given
11.62
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that the court or magistrate is not required to have the personal evidence of the
aggrieved person before making an order. 1313 This relieves an aggrieved from
the requirement to attend court to give his or her evidence in person unless the
person is summoned.

The position in other jurisdictions
Application of the rules of evidence
11.63
Under the civil restraining order legislation in the ACT, Victoria and
Western Australia, a court can inform itself in any way it considers
appropriate. 1314 In Victoria and Western Australia, the relevant provisions
governing the reception of evidence apply only in certain circumstances. In
Victoria, the rules of evidence do not apply to proceedings where the aggrieved
family member is a child or where a person other than an aggrieved family
member applies for an interim intervention order. 1315 In Western Australia, the
rules of evidence do not apply in an ex parte hearing on an application for a
violence restraining order. 1316
The way in which evidence is given

In the ACT, New South Wales, Tasmania, Victoria and Western
Australia, the legislation provides for evidence in support of an application to be
given by affidavit in certain circumstances. 1317
11.64

The ACT legislation provides that evidence may be given by affidavit in
any proceeding under the Act if the parties agree or with leave of the court. 1318

11.65

In proceedings for an interim apprehended violence order under the
New South Wales legislation, the evidence of the person seeking the order may

11.66

1313
1314
1315
1316
1317

1318

Domestic and Family Violence Protection Act 1989 (Qld) s 84(3).
Domestic Violence and Protection Orders Regulation 2002 (ACT) s 21; Crimes (Family Violence) Act 1987
(Vic) s 13A; Restraining Orders Act 1997 (WA) s 44A.
Crimes (Family Violence) Act 1987 (Vic) s 13A. For the application of the legislation in Victoria, see note
1288 of this Report.
Restraining Orders Act 1997 (WA) s 44A.
Domestic Violence and Protection Orders Regulation 2002 (ACT) s 20(2); Crimes Act 1900 (NSW)
s 562ZA(4); Justices Act 1959 (Tas) s 106E(1B)–(1D); Crimes (Family Violence) Act 1987 (Vic) s 21A;
Restraining Orders Act 1997 (WA) s 28.
Domestic Violence and Protection Orders Regulation 2002 (ACT) s 20(2).
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be given by affidavit if the person is unable, for any good reason, to be present
and the court is satisfied that the matter is urgent. 1319
The Tasmanian legislation provides that, at the hearing of an
application, the evidence of certain categories of witness may, unless the court
considers that the evidence ought to be tested by cross-examination, be given
in documentary form. 1320 Other witnesses may also give evidence by affidavit,
and are not required to attend the hearing unless the court or a party to the
proceeding requires. 1321 A party who requires a person who has made an
affidavit to attend the hearing must give the person notice in writing and, if the
person fails to attend, the court may refuse to allow the affidavit to be used,
impose conditions on the use of the affidavit, or adjourn the proceeding until the
person attends for cross-examination. 1322
11.67

In Victoria, the court generally may admit evidence on affidavit except
in proceedings for which the complaint is based on an allegation of stalking in
circumstances where there is no family relationship between the complainant
and the person sought to be restrained. 1323
11.68

11.69
Under the Western Australian legislation, where an applicant for a
violence restraining order has elected to have a preliminary hearing in the
absence of the respondent, and a hearing has been fixed for that purpose, 1324
the court may accept affidavit evidence from the applicant in support of the
matters alleged in the application and may determine the application on that
evidence. 1325 If the applicant has filed an affidavit, the court is to hear the
matter even if the applicant does not attend. 1326 At the hearing, the court may
dismiss the application, discontinue the application at the request of the
applicant, make a violence restraining order, or adjourn the matter to a further
hearing (a mention hearing) to which the respondent is to be summoned. 1327

1319

1320
1321
1322
1323
1324
1325
1326

1327

Crimes Act 1900 (NSW) s 562ZA(4). Section 562ZA(4) of the Crimes Act 1900 (NSW) is replicated in s 22(4)
of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in
New South Wales, see note 1288 of this Report.
Justices Act 1959 (Tas) s 106E(1B)–(1D).
Justices (Restraint Orders) Rules 2003 (Tas) r 8(1), (2).
Justices (Restraint Orders) Rules 2003 (Tas) r 8(3).
Crimes (Family Violence) Act 1987 (Vic) s 21A. For the application of the legislation in Victoria, see note
1288 of this Report.
Restraining Orders Act 1997 (WA) s 26(1), (2).
Restraining Orders Act 1997 (WA) s 28(1).
Restraining Orders Act 1997 (WA) s 27(3). However, if an applicant does not attend the hearing and has not
filed an affidavit, the court must, if satisfied that the applicant was notified of the hearing, dismiss the
application, or otherwise, adjourn the hearing: Restraining Orders Act 1997 (WA) s 27(2).
Restraining Orders Act 1997 (WA) s 29(1), (2).
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Submissions
Application of the rules of evidence

In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should provide that the
court, in hearing an application, need not be bound by the rules of evidence. 1328
11.70

The majority of the submissions received by the Commission in relation
to this issue considered that it should be possible for the rules of evidence to be
relaxed at the hearing of a complaint for an order under the Peace and Good
Behaviour Act 1982 (Qld). 1329

11.71

Two community legal services considered that the court should be able
to satisfy itself of any matter in the way it thinks appropriate, in line with section
84(2) of the Domestic and Family Violence Protection Act 1989 (Qld). 1330
11.72

Queensland Advocacy Inc suggested that the court should not be
bound by the rules of evidence and should take a more active approach in
eliciting information from the parties. 1331 A Queensland magistrate expressed a
similar view: 1332
11.73

There should not be a requirement that the court is bound by the rules of
evidence. Often there are no lawyers involved in what is often a neighbourhood
dispute. To ascertain the information needed to make a decision it is often
necessary for the court to intervene much more than it would if lawyers were
engaged, and for the magistrate to be actively involved in asking questions.

A submission from the Women’s Legal Service suggested that the
hearsay rule should be relaxed in relation to matters going to issues of safety in
order to ‘best preserve the safety of aggrieved’. 1333

11.74

The Townsville Community Legal Service Inc, however, considered
that the rules of evidence should not be dispensed with at a hearing of a
complaint. 1334
11.75

1328
1329
1330
1331
1332
1333
1334

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 78 (Question 7-12).
Submissions 5, 8, 12B, 15, 20.
Submissions 5, 15.
Submission 20.
Submission 12B.
Submission 8.
Submission 14.
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The way in which evidence is given
11.76
In its Discussion Paper, the Commission sought submissions on
whether it should be possible for evidence at the hearing of a complaint under
the Peace and Good Behaviour Act 1982 (Qld) to be given by affidavit, and, if
so, in what circumstances. 1335

The majority of the submissions received by the Commission in relation
to this issue considered that it should be possible to give evidence by affidavit at
the hearing of a complaint under the Peace and Good Behaviour Act 1982
(Qld). 1336
11.77

11.78

Legal Aid Queensland commented in this regard: 1337
Evidence should be able to be given by affidavit subject to the other party’s
right to cross examination. This would be particularly appropriate in cases
where there are allegations of serious threats or intimidation by one party
against another, such that the giving of evidence orally might amount to an
experience of further distress.

A community legal service suggested that only persons other than the
parties to the application should be able to provide evidence on affidavit. 1338
11.79

In light of the difficulty some parties might face in preparing an affidavit,
two submissions considered that the receipt of evidence by affidavit should be
possible but not required. 1339

11.80

Queensland Advocacy Inc also suggested it would be of assistance to
people with a disability if they were not required to present their evidence in
affidavit form. 1340

11.81

The Commission’s view
In the Commission’s view, the Personal Protection Bill 2007 should
provide that in a proceeding under the Bill, a court is not bound by the rules of
evidence but may inform itself in the way the court considers appropriate. This
is also consistent with the Domestic and Family Violence Protection Act 1989
(Qld) and the civil restraining order legislation in several other Australian
jurisdictions. This clearly provides for a court to dispense with the application of
the rules of evidence generally and avoids any ambiguity associated with the
11.82

1335
1336
1337
1338
1339
1340

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 78 (Question 7-8).
Submissions 5, 8, 12B, 13, 14, 15, 19.
Submission 13.
Submission 5.
Submissions 12B, 13.
Submission 20.
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term ‘practice as to evidence’ which is used in the Domestic and Family
Violence Protection Act 1989 (Qld). 1341 Most of the submissions received by
the Commission in relation to this issue supported this approach. The
Commission is of the view that, where parties represent themselves in
proceedings under the Act, the power to depart from the rules of evidence may
help to facilitate the reception of evidence in the proceedings.
The Commission also considers, however, that the Personal Protection
Bill 2007 should clarify that the application of the ‘special witness’ provisions of
the Evidence Act 1977 (Qld) to proceedings under the legislation is not limited
by the provision that the court is not bound by the rules of evidence. 1342
11.83

The Commission is further of the view that the Personal Protection Bill
2007 should specify that, in a proceeding under the Bill, a court may receive
evidence orally, in writing or in another way. This would obviously include
evidence given in the form of oral testimony, or by way of a written affidavit,
statutory declaration or photograph. A provision to this effect would clarify,
particularly for unrepresented persons, that a court may receive evidence in a
variety of forms.

11.84

VULNERABLE WITNESSES, INCLUDING CHILDREN
11.85
Proceedings under the Peace and Good Behaviour Act 1982 (Qld) may
involve, from time to time, children and adults who may need support in giving
evidence. An applicant or defendant in proceedings under the Act may also
seek to call evidence from a child.

There are a variety of contexts in which children may appear as
witnesses in court or tribunal proceedings. The Australian Law Reform
Commission has noted in its Report, Seen and heard: Priority for children in the
legal process: 1343
11.86

[W]hatever the jurisdiction, the structures, procedures and attitudes to child
witnesses within all these legal processes frequently discount, inhibit and
silence children as witnesses. In cases where the child is very young or has
had a close relationship with one of the parties or where the subject of the
evidence is particularly sensitive, children often become so intimidated or
distressed by the process that they are unable to give evidence satisfactorily or
at all.

1341

1342
1343

The ‘rules of evidence’ govern the reception of evidence and deal with procedural matters, witnesses, the
admissibility of particular types of evidence, and questions of proof: JD Heydon, Cross on Evidence (Jan
2008) [1005], [1020].
See para 11.118–11.120 of this Report.
Australian Law Reform Commission, Seen and heard: Priority for children in the legal process, Report No 84
(1997) [14.2].
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As well as children, some adult witnesses, such as those with an
intellectual disability, may require support to help them give their evidence
effectively. 1344
11.87

The Peace and Good Behaviour Act 1982 (Qld)
Support for witnesses when giving evidence
11.88
The Peace and Good Behaviour Act 1982 (Qld) does not specifically
provide for measures to support vulnerable witnesses, including children, in
giving evidence in proceedings under the Act.

However, the Evidence Act 1977 (Qld) contains detailed provisions
related to the giving of evidence by ‘special witnesses’. 1345
11.89
11.90

A ‘special witness’ is: 1346
(a)

a child under 16 years; or

(b)

a person who, in the court’s opinion—
(i)

would, as a result of a mental, intellectual or physical
1347
impairment or a relevant matter,
be likely to be
disadvantaged as a witness; or

(ii)

would be likely to suffer severe emotional trauma; or

(iii)

would be likely to be so intimidated as to be disadvantaged as
a witness;

if required to give evidence in accordance with the usual rules and
practice of the court. [note added]

11.91
Where a party or another witness giving evidence is a special witness,
the court can make certain orders to facilitate the giving of evidence. 1348 For
example, the court may close the court, allow the presence of a support person

1344

1345
1346

1347

1348

See, for example, New South Wales Law Reform Commission, People with an intellectual disability and the
criminal justice system: Courts and sentencing issues, Discussion Paper No 35 (1994) [7.20], [7.42]; New
South Wales Law Reform Commission, People with an Intellectual Disability and the Criminal Justice System
Report No 80 (1996) [7.12]. Also see generally Supreme Court of Queensland, Equal Treatment Benchbook
(2005).
Evidence Act 1977 (Qld) s 21A. Note also s 9E of the Evidence Act 1977 (Qld) which enunciates several
general principles that are to apply when dealing with a child witness in a proceeding.
Evidence Act 1977 (Qld) s 21A(1) (definition of ‘special witness’). Under s 21A(2)(e) of the Evidence Act 1977
(Qld), the court may order that a video-taped recording of the evidence of a special witness be substituted for
the witness’s direct testimony in any proceeding.
A ‘relevant matter’ includes the person’s age, education, level of understanding, cultural background,
relationship to any party to the proceeding and the nature of the subject matter of the evidence: Evidence Act
1977 (Qld) s 21A(1) (definition of ‘relevant matter’).
Evidence Act 1977 s 21A(1B), (2).
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when the person gives evidence, or order or direct the evidence be given by
way of video recording. 1349
The special witness provisions of the Evidence Act 1977 (Qld) apply
generally in proceedings, including proceedings under the Peace and Good
Behaviour Act 1982 (Qld). 1350

11.92

When children may give evidence
11.93
There is no specific provision in the Peace and Good Behaviour Act
1982 (Qld) or the Justices Act 1886 (Qld) in relation to when a child may give
direct or affidavit evidence in proceedings for an application for a peace and
good behaviour order.
11.94
While the ‘special witness’ provisions of the Evidence Act 1977 (Qld)
will apply to proceedings under the Peace and Good Behaviour Act 1982
(Qld), 1351 those provisions facilitate the giving of evidence by such a witness
and do not limit the circumstances in which a child may be called to give
evidence.

The Domestic and Family Violence Protection Act 1989 (Qld)
Support for witnesses when giving evidence

The Domestic and Family Violence Protection Act 1989 (Qld) generally
provides that an application is to be heard in a closed court unless the court
otherwise specifies the proceedings are open to the public or to specific
persons. 1352 In addition, the Act expressly provides that an aggrieved is entitled
to the presence of a support person throughout the proceedings. 1353
11.95

When children may give evidence

Section 81A of the Domestic and Family Violence Protection Act 1989
(Qld) restricts the circumstances in which a child may give evidence (other than
a child who is the aggrieved or respondent in the relevant proceedings under
the Act). That section provides:
11.96

1349
1350
1351
1352
1353

81A

Child not to be witness or swear affidavit

(1)

This section applies to a child, other than a child who is the aggrieved
or respondent in the relevant proceedings under this Act.

Evidence Act 1977 s 21A(2)(b), (d), (e).
Evidence Act 1977 ss 21A(2), 3, sch 3 (definition of ‘proceeding’ para (b)).
See para 11.92 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 81(1), (2).
Domestic and Family Violence Protection Act 1989 (Qld) s 81(3).
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Subject to an order of a court, a person must not—
(a)

call a child as a witness in the proceedings; or

(b)

ask a child to remain in a court during the proceedings; or

(c)

ask a child to swear an affidavit for the proceedings.

(3)

If a court orders a child may be called as a witness, the court must
consider whether the child’s evidence should be given by way of video
or other electronic means and may make an order accordingly.

(4)

A sworn affidavit of a child is not admissible in the proceedings unless
the court ordered the child may be asked to swear the affidavit before
the affidavit was sworn. 1354 [note added]

Section 81A(3), which is directed at the giving of evidence by video or
other electronic means, applies only to a child witness other than a child who is
an aggrieved or a respondent. The Commission notes that section 21A(2)(e) of
the Evidence Act 1977 (Qld), which provides for video-taped evidence to be
given, applies to any child witness, including a child who is a party to the
relevant proceedings, 1355 and is therefore of broader application than the
Domestic and Family Violence Protection Act 1989 (Qld) provision.
11.97

Section 81A(4) of the Domestic and Family Violence Protection Act
1989 (Qld) is intended to provide that a necessary requirement for the
admissibility of a child’s affidavit is that the court has given permission for the
affidavit to be sworn. Only if such permission is obtained prior to the swearing
of the affidavit, will the affidavit be admissible.
11.98

The position in other jurisdictions
Support for witnesses when giving evidence

The civil restraining order legislation in New South Wales, the Northern
11.99
Territory, Victoria and Western Australia contains provisions to assist vulnerable
witnesses.
New South Wales

The New South Wales legislation contains provisions to support and
protect children and others in proceedings to make, vary or revoke an
apprehended violence order. For example, a proceeding in relation to the
protection of a child under the age of 16 years is to be heard in closed court
unless the court makes a direction to the contrary and the court may order any

11.100

1354
1355

An affidavit used in proceedings under the Domestic and Family Violence Protection Act 1989 (Qld) may be
sworn or affirmed: Acts Interpretation Act 1954 (Qld) s 36 (definition of ‘swear’); Oaths Act 1867 (Qld) s 17.
Evidence Act 1977 (Qld) s 21A(1) (definition of ‘special witness’ para (a)), (1B).
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person (other than a person directly interested in the proceeding) to leave the
place where the hearing takes place during the examination of any witness. 1356
Further, a complainant or a defendant who gives evidence is entitled to
the presence of a support person, 1357 who may be with the person as an
interpreter, for the purpose of assisting the person with any difficulty in giving
evidence associated with a disability, or to provide the person with other
support. 1358 Provision is also made for a child to give evidence by way of
recording or closed circuit television. 1359
11.101

Victoria

In Victoria, all proceedings in the Magistrates Court are to be
conducted in open court except where otherwise provided, although the court
has a discretion, in certain circumstances, to close proceedings to the public or
to exclude persons from proceedings. 1360

11.102

Western Australia

In Western Australia, provision is made in relation to child witnesses in
proceedings for a violence or misconduct restraining order. Where the
respondent is a child, with no adult present at the proceedings, the court is to
enquire into the reason a ‘responsible adult’ is not present and, unless the court
considers that there is a valid reason to excuse attendance of a responsible
adult or it is not reasonable to delay proceedings for the attendance of a
responsible adult, the court is to require a responsible adult to attend during all
stages of the proceedings. 1361
11.103

11.104 Provided the necessary facilities are available, if a child is to give oral
evidence, the evidence is to be given outside the courtroom and transmitted by
video link and visually recorded. 1362 A child is also entitled to the presence of a

1356

1357

1358
1359
1360
1361

1362

Crimes Act 1900 (NSW) s 562ZH(1)–(3), 562A (definition of ‘child’). Section 562ZH of the Crimes Act 1900
(NSW) is replicated in s 41 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the
application of the legislation in New South Wales, see note 1288 of this Report.
Crimes Act 1900 (NSW) s 562ZN(2). For who may act as a support person see s 562ZN(3)(a). Section
562ZN of the Crimes Act 1900 (NSW) is replicated in s 46 of the Crimes (Domestic and Personal Violence)
Act 2007 (NSW).
Crimes Act 1900 (NSW) s 562ZN(3)(b).
Crimes Act 1900 (NSW) s 562ZZH(5); Criminal Procedure Act 1986 (NSW) ch 6, pt 6, div 3, 4.
Magistrates’ Court Act 1989 (Vic) ss 125(1), 126(1)–(2). Under s 126A of that Act, the Court may order a
person to enter into a bond to keep the peace or be of good behaviour.
Restraining Orders Act 1997 (WA) s 51; Young Offenders Act 1994 (WA) s 45(1). A ‘responsible adult’, in
relation to a young person, is a parent, guardian, or other person having responsibility for the day to day care
of the young person: Young Offenders Act 1994 (WA) s 3 (definition of ‘responsible adult’). This definition is
expressed not to include a person whom the Young Offenders Regulations 1995 (WA) may provide is not a
responsible adult.
Restraining Orders Act 1997 (WA) s 53B.
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support person when giving oral evidence. 1363
When children may give evidence

The civil restraining order legislation in New South Wales, the Northern
Territory, Victoria and Western Australia also contains provisions about when a
child may give evidence.
11.105

In New South Wales, a child under 16 years is not required to give
evidence in proceedings for an apprehended violence order, or the variation or
revocation of an order, unless the court is of the opinion that it is in the interests
of justice for the child to do so. 1364
11.106

In Victoria, a child (other than a child who is a party to proceedings)
must not give evidence by affidavit unless the court makes an order allowing the
child to do so. A child who is an applicant or a family member of the applicant
or the defendant must not be present during, or called as a witness in, the
proceedings unless the court allows the child to be present or to give
evidence. 1365

11.107

The Western Australian legislation has extensive provisions governing
the evidence of children in violence and misconduct restraining order
proceedings, including the provision of support, cross-examination and
admissibility. 1366 In Western Australia, a child is not to give oral evidence
unless the court makes an order in the interests of justice and on the basis of
exceptional circumstances, or the evidence is given in the Children’s Court. 1367
11.108

Submissions
11.109 In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should include
provisions to protect or assist a person who is giving evidence and, if so, what
those provisions should be. The Discussion Paper also asked whether
provision should be made for the court to be closed for all or part of a
hearing. 1368

1363
1364

1365
1366
1367
1368

Restraining Orders Act 1997 (WA) s 53C(1). Under s 53C(2), the support person cannot be a person who is
witness or a party for the proceedings and must be approved by the court.
Crimes Act 1900 (NSW) ss 562ZH(4), 562A (definition of ‘child’). Section 562ZH of the Crimes Act 1900
(NSW) is replicated in s 41 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the
application of the legislation in New South Wales, see note 1288 of this Report.
Crimes (Family Violence) Act 1987 (Vic) s 21B. For the application of this legislation, see note 1288 of this
Report.
Restraining Orders Act 1997 (WA) ss 53B–53F.
Restraining Orders Act 1997 (WA) s 53A.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 78 (Questions 7-9– 7-11).
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Almost all of the submissions received by the Commission in relation to
this issue considered the Peace and Good Behaviour Act 1982 (Qld) should
include specific provisions to protect a person who is giving evidence or to
assist the person to give evidence. 1369
11.110

Queensland Advocacy Inc suggested that people who are not
cognitively impaired but who have difficulty communicating should be assisted
to give evidence. 1370
11.111

Numerous submissions also considered that the Peace and Good
Behaviour Act 1982 (Qld) should provide that the court may be closed for all or
part of the hearing of an application. 1371 One submission considered the
hearing of an application generally should be conducted in open court. 1372
11.112

Two community legal services considered that the court should be
closed when children are involved in an application. 1373
11.113

Caxton Legal Centre Inc also suggested that the Act should specify
that the court may be closed where one of the parties appears with a large
number of support persons in such a way that this intimidates the other party
during the hearing. 1374
11.114

On the other hand, the Women’s Legal Service suggested that it was
unnecessary to include specific provisions in the Peace and Good Behaviour
Act 1982 (Qld) as a consequence of the application of the provisions of the
Evidence Act 1977 (Qld) relating to vulnerable witnesses. 1375
11.115

Another submission also noted that the special witness provisions of
the Evidence Act 1977 (Qld) are sufficient. 1376

11.116

11.117 A submission from the Youth Advocacy Centre Inc also considered that
appropriate procedural rules dealing with children’s evidence should be
provided for. 1377 This submission considered the procedures that apply in the

1369
1370
1371
1372
1373
1374
1375
1376
1377

Submissions 5, 14, 15, 20.
Submission 20.
Submissions 5, 13, 14, 15, 19.
Submission 5.
Submissions 5, 15.
Submission 19.
Submission 8.
Submission 20.
Submission 11.
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Children Services Tribunal provide a good example. 1378
The Commission’s view
The Commission considers that, in appropriate circumstances, it should
be possible for a person who gives evidence in a proceeding under the
Personal Protection Bill 2007 to receive support when giving evidence.

11.118

The ‘special witness’ provisions in the Evidence Act 1977 (Qld) apply
where a party or a witness in a proceeding for a protection order is a ‘special
witness’ within the meaning of the Evidence Act 1977 (Qld). These provisions
confer on the court discretionary powers to make various orders to facilitate the
giving of evidence by these witnesses, including closing the court and allowing
the presence of an approved support person when the witness gives evidence.

11.119

11.120 In the Commission’s view, the ‘special witness’ provisions in the
Evidence Act 1977 (Qld) will provide sufficient protection to vulnerable
witnesses, including children, in giving their evidence in proceedings under the
Personal Protection Bill 2007.
The Commission therefore considers it
unnecessary to include separate provisions in the Personal Protection Bill 2007
dealing with the giving of evidence by vulnerable people. Earlier in this
Chapter, the Commission has recommended that the Personal Protection Bill
2007 should provide that the application of the ‘special witness’ provisions of
the Evidence Act 1977 (Qld) to proceedings under Bill is not limited by the
provision that the court is not bound by the rules of evidence. 1379

Section 81A of the Domestic and Family Violence Protection Act 1989
(Qld) addresses concerns in the domestic violence context about children being
inappropriately drawn in to disputes between parents, or other adults. The
Commission considers similar concerns are unlikely to arise in the majority of
protection order proceedings under the Personal Protection Bill 2007. The
Commission considers the appropriate weight to be given to a child’s evidence,
in particular, where the evidence has been unfairly obtained, will be determined
in the court’s discretion in each case.

11.121

11.122 The Commission therefore considers it unnecessary to include a
specific provision in the Personal Protection Bill 2007 to limit the circumstances
in which a child may give evidence.

1378

1379

See Children Services Tribunal Act 2000 (Qld) ss 49, 91, 93(1), 94(1). That Act provides, for example, that
for proceedings before the Children Services Tribunal, only certain persons are entitled to be present when a
child gives evidence, including a support person for the child, and that a child must not be compelled to give
evidence and is not to be cross-examined.
See para 11.83 of this Report.
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WITHDRAWAL OF AN APPLICATION
Elsewhere in this Report, the Commission has made recommendations
about the court’s powers to dismiss an application for a protection order.

11.123

For example, the Commission has recommended that where the
respondent appears on an application for a protection order, the court may hear
and decide the application, adjourn the application or, if the applicant has not
appeared and no other person eligible to apply appears, dismiss the
application. 1380

11.124

In addition, in Chapter 5 of this Report, the Commission recommended
that the court may summarily dismiss an application for a protection order if it
considers the application is malicious, false, frivolous or vexatious. 1381

11.125

A related issue, which was not specifically raised in the Discussion
Paper, is whether provision should also be made for ending proceedings when
an applicant wishes to withdraw his or her application.
11.126

The position in Queensland
11.127 Neither the Peace and Good Behaviour Act 1982 (Qld) nor the
Domestic and Family Violence Protection Act 1989 (Qld) includes provisions
dealing with the withdrawal of an application. The Justices Act 1886 (Qld) is
also silent on the withdrawal of a complaint by the complainant. 1382 However, it
appears a person may withdraw a complaint provided the complaint is not of a
public nature. 1383 It would be within the court’s discretion to allow a complaint to
be withdrawn or to dismiss the complaint with or without costs.
11.128 The Uniform Civil Procedure Rules 1999 (Qld) include provisions for
the discontinuance or withdrawal of proceedings. Under those rules, an
applicant may discontinue a proceeding or withdraw part of it before being
served with the first affidavit in reply from a respondent by filing and serving a
notice in the approved form. 1384

1380

1381
1382

1383
1384

See para 11.14–11.15, 11.22 of this Report. Note also the Commission’s recommendation that the dismissal
of an application in those circumstances should not prevent the applicant making a further application for a
protection order against the respondent: see para 11.23–11.25 of this Report.
See para 5.188 of this Report.
That Act does provide, however, that if the defendant appears on the day appointed by the summons for the
hearing of the complaint, but the complainant does not appear, the justices shall dismiss the complaint ‘unless
for some reason they think proper to adjourn the hearing’: Justices Act 1886 (Qld) s 141. A provision of
similar effect is contained in Domestic and Family Violence Protection Act 1989 (Qld) s 48(2)(c), (3). Similar
provision has also been recommended for inclusion in the Personal Protection Bill 2007: see para 11.124 of
this Report.
Besgrove v Larson (2001) 22 Qld Lawyer Reps 82, [15] (McGill DCJ); Turner v Randall [1988] 1 Qd R 726,
728 (Kneipp, Demack and Carter JJ); Hill v Pinnock (1879) 1 QLJ (Supp) 45, 50 (Harding J).
Uniform Civil Procedure Rules 1999 (Qld) rr 304(1)(b), 309(1).
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After being served with the first affidavit in reply, however, the applicant
may discontinue a proceeding or withdraw part of it only with the court’s leave
or the consent of the other parties. 1385 In that case, the discontinuance or
withdrawal is effected by the order giving leave. 1386 The Uniform Civil
Procedure Rules 1999 (Qld) also provide for the award of costs against a party
who discontinues or withdraws proceedings. 1387
11.129

The Uniform Civil Procedure Rules 1999 (Qld) apply to civil
proceedings in the Magistrates Court. 1388
11.130

The Commission’s view
The Commission considers it desirable for the Personal Protection Bill
2007 to contain a specific provision about the withdrawal of an application.
While there may be circumstances in which it is appropriate to allow an
applicant to withdraw his or her application, this will not always be the case.
Once the application has been made and the respondent served, the
application is within the jurisdiction of the court.

11.131

The Commission is of the view, therefore, that a provision should be
included in the Bill to the effect that, at any time during proceedings, an
applicant may withdraw an application made under the Bill only with the court’s
leave. The court may give leave to withdraw the application if it considers it
appropriate to do so in the circumstances. 1389 In this Report, the Commission
has also recommended that the Bill should provide that an interim protection
order ends if the application to which the interim order relates (the final order
application) has been withdrawn with leave. 1390 These provisions would ensure
that where an application is withdrawn, the proceedings, including any interim
order made on the application, are appropriately finalised.
11.132

RECOMMENDATIONS
11.133

1385
1386
1387
1388
1389
1390

The Commission makes the following recommendations:

Uniform Civil Procedure Rules 1999 (Qld) r 304(2).
Uniform Civil Procedure Rules 1999 (Qld) r 309(2).
Uniform Civil Procedure Rules 1999 (Qld) r 307.
Uniform Civil Procedure Rules 1999 (Qld) r 3.
See, for example, para 5.188, 20.175 of this Report.
See Chapter 13 of this Report in which the Commission has recommended that an interim protection order
ends when the court decides or summarily dismisses the final order application, the order is set aside, the
period stated in the order expires, or the application is withdrawn with leave, whichever is the first. See para
13.48 of this Report.
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The appearance or non-appearance of the parties
11-1 The Personal Protection Bill 2007 should include provisions for the
appearance and non-appearance of the respondent on an
application for a protection order. These provisions should be
generally similar to sections 48 and 49 of the Domestic and Family
Violence Protection Act 1989 (Qld). 1391
See Personal Protection Bill 2007 cll 52, 53, 95.

Explaining the consequences of the application
11-2 A provision, generally similar to section 14A of the Domestic and
Family Violence Protection Act 1989 (Qld), should be included in the
Personal Protection Bill 2007. Such a provision should require a
court to explain the nature, purpose and legal implications of the
proceeding and the legal implications of the court making a
protection order to the following persons when they are first before
the court: 1392
(a)

each aggrieved person for the protection order applied for;
and

(b)

each respondent for the protection order applied for.

See Personal Protection Bill 2007 cl 54(1).

11-3

The court must also explain those
recommendation 11-2 to the applicant if:

1392
1393

mentioned

in

(a)

if the applicant is not an aggrieved person for the protection
order applied for or a police officer;

(b)

the applicant is before the court; and

(c)

and the court considers it appropriate. 1393

See Personal Protection Bill 2007 cl 54(2).

1391

matters

See para 11.22 of this Report.
See para 11.33 of this Report.
See para 11.34 of this Report.
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The Personal Protection Bill 2007 should provide that the
explanation should be given in English or a language in which the
person is fluent and in a way that ensures, as far as practicable, the
person understands the explanation. 1394
See Personal Protection Bill 2007 cl 54(3).

11-5

The Personal Protection Bill 2007 should provide that, if an
aggrieved person or respondent for the protection order applied for
is first before the court when the court is about to make the order,
the court may, at the same time, comply with the requirement to
give an explanation when each of those persons is first before the
court and the requirement to give an explanation to each of those
persons before a protection order is made. 1395
See Personal Protection Bill 2007 cl 54(4).

11-6

The Personal Protection Bill 2007 should provide that failure to
comply with the requirement to give an explanation to each
respondent or aggrieved person, when he or she is first before the
court, does not invalidate or otherwise affect the protection
order. 1396
See Personal Protection Bill 2007 cl 54(5)

The standard of proof
11-7

The Personal Protection Bill 2007 should provide that, other than in
relation to a charge of an offence against the Bill, if a court is to be
satisfied of a matter, the court need only be satisfied of the matter
on the balance of probabilities. 1397
See Personal Protection Bill 2007 cl 88.

1394
1395
1396
1397

See para 11.36 of this Report.
See para 11.37 of this Report.
See para 11.38 of this Report.
See para 11.45–11.46 of this Report.
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Requiring witnesses to attend and give evidence
11-8 A provision should be included in the Personal Protection Bill 2007,
generally consistent with sections 39 and 39AA of the Domestic and
Family Violence Protection Act 1989 (Qld), to provide for the issue,
and setting aside, of a summons requiring a person to attend the
hearing of an application to make, vary or set aside a protection
order to give evidence, or to produce a document. 1398
See Personal Protection Bill 2007 cll 93–95.

Evidence provisions
11-9 A provision should be included in the Personal Protection Bill 2007
to the effect that a court is not bound by the rules of evidence but
may inform itself in the way the court considers appropriate. 1399
See Personal Protection Bill 2007 cl 89(1).

11-10 A provision should be included in the Personal Protection Bill 2007
to the effect that the application of the special witness provisions in
section 21A of the Evidence Act 1977 (Qld) to proceedings under
the Bill is not limited by the provision that the court is not bound by
the rules of evidence. 1400
See Personal Protection Bill 2007 cl 89(2)(a).

11-11 A provision should be included in the Personal Protection Bill 2007
to the effect that, in proceedings under the Bill, the court may
receive evidence orally, in writing or in another way. 1401
See Personal Protection Bill 2007 cl 89(3).

1398
1399
1400
1401

See para 11.53 and 11.55 of this Report.
See para 11.82 of this Report.
See para 11.83, 11.120 of this Report.
See para 11.84 of this Report.
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Withdrawal of an application
11-12 A provision should be included in the Personal Protection Bill 2007
to the effect that an applicant may withdraw an application to make,
vary or set aside a protection order, or an application to register a
corresponding order only with the court’s leave. The court may
grant leave to withdraw the application if it considers it appropriate
to do so in the circumstances. 1402
See Personal Protection Bill 2007 cl 106.

1402

See para 11.132 of this Report.
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INTRODUCTION
12.1
As part of its review of the Peace and Good Behaviour Act 1982 (Qld),
the Commission is required by its terms of reference to consider whether the
Act provides an ‘effective’ mechanism for the protection of the community from
breaches of the peace. 1403

The Act provides for the court to make a peace and good behaviour
order for the protection of a complainant. However, it does not specifically
provide for interim (or temporary) orders or consent orders. This raises the
issue of the effectiveness of this mechanism in providing protection.
12.2

This chapter considers the court’s powers under the Personal
Protection Bill 2007 to make interim protection orders and protection orders by
consent, in addition to the power to make protection orders in criminal
proceedings.

12.3

INTERIM PROTECTION ORDERS
12.4
An interim (or temporary) order is an order which is of effect for a
limited period. In civil restraining order legislation, the purpose of an interim
order is to enable the court to protect persons seeking the remedy of a
restraining order pending the determination of their application.
12.5
Similar orders, made prior to the final hearing and of limited duration,
are sometimes made in civil litigation. Superior courts have the power to grant
‘interlocutory injunctions’ as a way of maintaining the status quo until the court
makes its final determination. 1404 For example, an injunction may be granted to
preserve property the subject of the litigation so that the claim for final relief is
not frustrated. 1405 The Supreme Court has statutory power to grant an
interlocutory injunction ‘in all cases in which it shall appear to the court to be just
or convenient’ to do so. 1406
1403
1404

The terms of reference are set out in Appendix 1 to this Report.
Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208 CLR 199, [9]–[10]
(Gleeson CJ); and see ICF Spry, The Principles of Equitable Remedies (6th ed, 2001) 453. Note the
difference between an ‘interlocutory’ and ‘interim’ injunction as explained in ICF Spry, The Principles of
Equitable Remedies (6th ed, 2001) 508:
An interim injunction is one whereby the defendant is restrained, not until the final hearing
or further order, as in the case of an ordinary interlocutory injunction, but rather until a
named date or further order, from performing the acts in question. … It is ordinarily
contemplated that at the named date the applicant will approach the court and seek a
further order restraining the defendant until the final hearing or further order, that is, an
ordinarily interlocutory injunction. If, for example, an injunction is issued before a writ or
other such process has been taken out, it is ordinarily issued in the form of an interim
injunction. [note omitted]

1405
1406

ICF Spry, The Principles of Equitable Remedies (6th ed, 2001) 454.
Supreme Court Act 1995 (Qld) s 246. Note that the general equitable principles governing the granting of
interlocutory injunctions continue to operate: see Australian Broadcasting Corporation v Lenah Game Meats
Pty Ltd (2001) 208 CLR 199, [87]–[88] (Gummow and Hayne JJ).
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An interlocutory injunction may be granted if there is a serious question
to be tried and the balance of convenience favours that it be granted. 1407 That
is, it must be demonstrated first, that ‘if the facts alleged are shown to be true,
there will be a sufficiently plausible ground for the granting of final relief’ 1408 and
second, that ‘the inconvenience or injury which the plaintiff would be likely to
suffer if an injunction were refused outweighs or is outweighed by the injury
which the defendant would suffer if an injunction were granted’. 1409
12.6

In urgent circumstances, application for an ‘interim injunction’ may be
made ex parte. 1410 The Uniform Civil Procedure Rules 1999 (Qld) allow a court
to hear and decide an application ex parte if it considers it is just to do so and
that the ‘delay caused by giving notice of the application would cause
irreparable or serious mischief to the applicant or another person’. 1411
12.7

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) does not expressly
empower a court to make an interim peace and good behaviour order. Neither
does the Justices Act 1886 (Qld) contain provisions for the court to make an
interim order. This means that the court is unable to protect a person who
applies for an order under the Peace and Good Behaviour Act 1982 (Qld)
before the application is finally disposed of.

12.8

The Domestic and Family Violence Protection Act 1989 (Qld)
In contrast to the Peace and Good Behaviour Act 1982 (Qld), the
Domestic and Family Violence Protection Act 1989 (Qld) makes provision for a
court to make a ‘temporary protection order’ for a short period until the court
decides whether to make a protection order for the benefit of an aggrieved. 1412
12.9

1407

1408
1409

1410

1411

1412

Mincom Ltd v Oniqua Pty Ltd [2006] QSC 155, [6] (Atkinson J); Active Leisure (Sports) Pty Ltd v Sportsman’s
Australia Limited [1991] 1 Qd R 301, 303 (Shepherdson J), 311 (Cooper J); Castlemaine Tooheys Ltd v South
Australia (1986) 161 CLR 148, 153 (Mason ACJ).
Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208 CLR 199, [8] (Gleeson CJ).
Beecham Group Ltd v Bristol Laboratories Pty Ltd (1968) 118 CLR 618, 623. Australian Broadcasting
Corporation v O’Neill (2006) 227 CLR 57, [65] (Gummow and Hayne JJ), [19] (Gleeson CJ and Crennan J
agreeing).
ICF Spry, The Principles of Equitable Remedies (6th ed, 2001) 505–6, 511; RP Meagher, JD Heydon and
MJ Leeming, Meagher, Gummow and Lehane’s Equity Doctrines and Remedies (4th ed, 2002) [21-425].
Note that an interim injunction is ‘best viewed as a type of interlocutory injunction’: RP Meagher, JD Heydon
and MJ Leeming, Meagher, Gummow and Lehane’s Equity Doctrines and Remedies (4th ed, 2002) [21-420].
See note 1404 of this Report as to the difference between an interim and interlocutory injunction.
Uniform Civil Procedure Rules 1999 (Qld) r 27(3)(a). Rule 27(3)(b)–(c) provides two other grounds for
hearing and deciding an application ex parte where the court considers it just to do so: if the court is satisfied
the respondents will suffer no significant prejudice, or if the respondents consent.
Domestic and Family Violence Protection Act 1989 (Qld) s 13(3). A temporary protection order may be made
under pt 3 div 2 or s 54 of the Domestic and Family Violence Protection Act 1989 (Qld).
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The Act specifies two separate bases for obtaining a temporary
protection order: the commission of an act of domestic violence, and the danger
of personal injury or substantial damage to property. 1413
12.10

The commission of an act of domestic violence
12.11
Section 39A(1) of the Domestic and Family Violence Protection Act
1989 (Qld) provides that a court may make a ‘temporary protection order’ ‘only if
it appears to the court … that an act of domestic violence has been committed
against the aggrieved by the respondent’. ‘Domestic violence’ is defined under
the Act to include wilful injury, wilful damage, harassment or intimidation or a
threat to commit one of those acts. 1414

The court may make a temporary order based on the commission of an
act of domestic violence in various circumstances specified in the Act, including:

12.12
•

if the court adjourns the hearing of an application for a protection order in
circumstances where the respondent appears before the court, or fails to
appear before the court but the court is satisfied the respondent has
been served with specified documents in relation to the application; 1415

•

if the court adjourns the making of a protection order on its own initiative
in a sentencing proceeding; 1416

•

if the court is hearing an application for the variation of a protection order
or temporary protection order and it appears necessary to protect the
aggrieved or a named person pending the court’s decision in the
variation proceedings; 1417

•

if a magistrate hears an application made by a police officer by telephone
or other electronic means or a temporary protection order if it appears
that, because of distance, time or other circumstances of the case, it is
not practicable to apply to the court for a protection order and for it to be
heard and decided quickly; 1418 and

•

if the hearing of a cross-application for a domestic violence order is
adjourned and there is a danger of personal injury or substantial damage
to property. 1419

1413
1414
1415
1416
1417
1418
1419

Domestic and Family Violence Act 1989 (Qld) ss 39A(1), 39D(c)
Domestic and Family Violence Protection Act 1989 (Qld) s 11(1).
Domestic and Family Violence Protection Act 1989 (Qld) ss 39C(a), 48, 49.
Domestic and Family Violence Protection Act 1989 (Qld) ss 39C(b), 53(1)(b).
Domestic and Family Violence Protection Act 1989 (Qld) s 39F.
Domestic and Family Violence Protection Act 1989 (Qld) ss 39G, 54(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 39E.
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Danger of personal injury or substantial property damage
12.13
In circumstances of urgency, the Domestic and Family Violence
Protection Act 1989 (Qld) provides another basis for obtaining a temporary
protection order – the danger of personal injury or substantial property damage
in relation to the aggrieved or a named person.

Section 39D of the Act specifies that, if an application for a protection
order (or variation of a domestic violence order) is made, and the court does not
begin to hear, or has decided not to begin to hear, the application because it is
not satisfied that the respondent has been served with the relevant court
documents, the court may make a temporary protection order if the aggrieved or
named person is in danger of personal injury or substantial damage to his or her
property. 1420

12.14

12.15
This provision enables a person, who has applied for a protection order
and is in apparent danger, to obtain an urgent temporary protection order before
the respondent becomes aware of the application.
The evidence required to support a temporary protection order

The Domestic and Family Violence Protection Act 1989 (Qld) provides
that a temporary protection order ‘need only be supported by evidence the court
considers sufficient and appropriate having regard to the temporary nature of
the order’. 1421 Consequently, when deciding whether to make a temporary
protection order, the court is not required to conduct a full hearing of the
evidence. 1422
12.16

The form of a temporary protection order

The Domestic and Family Violence Protection Act 1989 (Qld) specifies
12.17
that a court may make a temporary protection order against a respondent in the
same terms as a protection order. 1423
Matters that must be stated in a temporary protection order

The Domestic and Family Violence Protection Act 1989 (Qld) requires
the temporary protection order to state the time and place at which the order is
returnable before the court. 1424
12.18

1420
1421
1422
1423
1424

Note that s 39A(1) of the Domestic and Family Violence Protection Act 1989 (Qld) is expressed not to apply to
temporary protection orders made under s 39D.
Domestic and Family Violence Protection Act 1989 (Qld) s 39A(2).
BB v Liebsanft [2003] QSC 326, [16] (MacKenzie J).
Domestic and Family Violence Protection Act 1989 (Qld) s 39B(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 39B(2).
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A temporary protection order as a summons
12.19
The Domestic and Family Violence Protection Act 1989 (Qld) also
provides that a temporary protection order is a summons ‘directing the
respondent to appear at the time and place at which the order is returnable’. 1425

The position in other jurisdictions
12.20
In the ACT, New South Wales, South Australia, Tasmania, Victoria and
Western Australia, there is provision for the court to make an interim order
pending the hearing and determination of the application for a restraint
order. 1426 Generally, an interim order can be made in the absence of the
person against whom the order is sought and it is not necessary for the court to
be satisfied of the grounds for making an order.

In the ACT, an interim order may be made at any time during the
proceeding on an application for a final order. 1427 The court may make an
interim order ‘if satisfied that it is necessary’ to make the order to ‘ensure the
safety of the aggrieved person or a child of the aggrieved person’, or to ‘prevent
substantial damage to the property of the aggrieved person or a child of the
aggrieved person’, until the application for the final order is decided. 1428
12.21

Similarly, in Victoria, an interim intervention order may be made, in the
absence of the defendant, ‘if the court is satisfied that it is necessary to ensure
the safety of the aggrieved family member or to preserve any property of the
aggrieved family member pending the hearing and determination of the
complaint’. 1429
12.22

12.23
In New South Wales, the court may make an interim order on an
application ‘if it appears to the court that it is necessary or appropriate to do so

1425
1426

1427
1428

1429

Domestic and Family Violence Protection Act 1989 (Qld) s 39B(3).
Domestic Violence and Protection Orders Act 2001 (ACT) s 48; Crimes Act 1900 (NSW) s 562ZA; Summary
Procedure Act 1921 (SA) ss 99B, 99C; Justices Act 1959 (Tas) ss 106D, 106DA; Crimes (Family Violence)
Act 1987 (Vic) s 8; Restraining Orders Act 1997 (WA) ss 23, 29. The Crimes (Domestic and Personal
Violence) Act 2007 (NSW), which was assented to on 7 December 2007 and will commence on a date to be
proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW). Section 562ZA of the Crimes Act
1900 (NSW) is replicated in s 22 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). In
Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in relation to
stalking behaviour even if there is no family relationship between the complainant and the person sought to be
restrained: Crimes Act 1958 (Vic) s 21A(5).
Domestic Violence and Protection Orders Act 2001 (ACT) s 48(1)–(2).
Domestic Violence and Protection Orders Act 2001 (ACT) s 49. If the application is for a workplace order, the
court may make an interim workplace order if it is satisfied it is necessary to ensure the safety of the
aggrieved person at the workplace or an employee of an aggrieved person or other people at the workplace,
until the application for the final order is decided: s 49(b).
Crimes (Family Violence) Act 1987 (Vic) s 8(1). For the application of this legislation, see note 1426 of this
Report.
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in the circumstances’. 1430 The court must require the defendant to appear at a
further hearing as soon as practicable after an interim order is made. 1431
In South Australia, a restraining order may be made in the absence of
the defendant with effect until the conclusion of a further hearing to which the
defendant must be summoned. 1432 Provision is also made for the court to make
a restraining order ex parte, in urgent circumstances, on a telephone application
with effect until the conclusion of a further hearing. 1433
12.24

In Tasmania, an interim restraint order can be made ‘at any stage of
the proceedings’ in respect of an application for a final order. The justices may
make an interim restraint order if they ‘see sufficient cause to do so’ and
whether or not they are satisfied of any of the grounds for a final restraint
order. 1434 A magistrate may also make an interim restraint order, on the same
grounds, on a telephone application made by a police officer. 1435
12.25

In Western Australia, an interim violence restraining order may be
made in the absence of the respondent on the hearing of an application for a
final order, or on a telephone application for an order. 1436 The legislation does
not specify any particular matters of which the court must be satisfied before
making such an order.

12.26

Submissions
12.27
In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should provide for
interim orders to protect a person until the complaint is determined. 1437 It also
raised the related issue of the basis on which an interim order should be
granted if such an order is provided for in the Act. 1438

1430
1431
1432
1433
1434
1435
1436
1437
1438

Crimes Act 1900 (NSW) s 562ZA(1). For the application of the legislation in New South Wales, see note 1426
of this Report.
Crimes Act 1900 (NSW) s 562ZA(5)(a).
Summary Procedure Act 1921 (SA) s 99C(2), (6).
Summary Procedure Act 1921 (SA) s 99B(1), (5).
Justices Act 1959 (Tas) s 106D(1).
Justices Act 1959 (Tas) s 106DA(4).
Restraining Orders Act 1997 (WA) ss 23(3), 29(3). Also see pt 2 div 4 (Procedure when interim order made).
Similar provision is not made for misconduct restraining orders.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 77 (Question 7-1).
Ibid (Question 7-2).
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The availability of interim orders
12.28
Almost all of the submissions received by the Commission on this issue
considered that the Act should enable the court to make interim orders. 1439 Two
submissions further considered that interim orders should be available in
situations of urgency. 1440

One community legal service commented that often the only real
difference between a neighbourhood dispute (in which a peace and good
behaviour order might be sought) and a domestic violence situation (in which a
domestic violence order might be sought) is that the complainant and
respondent are not in a domestic relationship. 1441 This submission suggested
that people in peace and good behaviour disputes should be able to access a
similar protective mechanism, including temporary protection, as that available
to people in domestic relationships.
12.29

The Queensland Public Tenants Association Inc generally opposed the
inclusion in peace and good behaviour legislation of powers to make interim
orders. 1442
12.30

The basis of a grant of an interim order
12.31
The submissions received by the Commission suggested slightly
different bases for granting an interim order.

A Queensland magistrate considered ‘a high likelihood of injury or
damage to property’ should form the basis of an interim order. 1443
12.32

In Legal Aid Queensland’s view, an interim order should be available
ex parte in exceptional circumstances ‘where there is a high risk of imminent
danger’ to the complainant. 1444
12.33

The Women’s Legal Service considered relevant issues in granting an
interim order included urgency and safety. 1445 The South West Brisbane
Community Legal Centre Inc suggested similar grounds. 1446
12.34

1439
1440
1441
1442

1443
1444
1445
1446

Submissions 5, 8, 12A, 12B, 13, 14, 15, 19, 20, 23.
Submissions 15, 19.
Submission 5.
Submission 6. This submission, which supported compulsory mediation for parties in a peace and good
behaviour dispute, considered that an interim order should be made only if the parties had unsuccessfully
attempted mediation.
Submission 12A.
Submission 13.
Submission 8.
Submission 15.
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The Townsville Community Legal Service Inc considered the grounds
for granting an interim order should mirror those contained in section 39A of the
Domestic and Family Violence Protection Act 1989 (Qld). 1447
12.35

The evidence required to grant an interim order

A number of submissions addressed this issue. 1448 These submissions
generally considered the grant of an interim order should be based on the
evidence given by the complainant on oath in the application form.
12.36

The Townsville Community Legal Service Inc considered that, similar to
section 39A(2) of the Domestic and Family Violence Protection Act 1989 (Qld),
an interim order should only need to be supported by the evidence the court
considers sufficient and appropriate having regard to the temporary nature of
the order. 1449
12.37

The Women’s Legal Service considered an interim order should be
available ‘on a preliminary assessment of the application’. 1450
12.38

The Commission’s view
The existing mechanism for obtaining protection under the Peace and
Good Behaviour Act 1982 (Qld) does not empower the court to make interim
peace and good behaviour orders. The absence of such a power creates a
significant gap in the protective mechanism provided under that Act.
Accordingly, the Commission considers that the Personal Protection Bill 2007
should provide for the court (or a magistrate) to make interim protection orders
that have effect for a short period in certain circumstances.

12.39

When the court may make an interim protection order
12.40
The Commission considers the circumstances in which a court may
make an interim protection order under the Bill should be generally consistent
with the circumstances in which interlocutory and interim injunctions are granted
by superior courts. 1451 The formulation of those circumstances must also,
however, be consistent with the nature of the applications and orders made
under the Personal Protection Bill 2007.

The Commission is of the view that provisions modelled on the
temporary order provisions of the Domestic and Family Violence Protection Act
1989 (Qld) would be unnecessarily detailed and complex. In contrast, the

12.41

1447
1448
1449
1450
1451

Submission 14.
Submissions 5, 6, 8, 13, 14.
Submission 14.
Submission 8.
See para 12.6 of this Report.
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Commission considers the interim order provisions of the civil restraining order
legislation in the ACT, New South Wales and Victoria provide a more
appropriate model with greater flexibility for the court.
12.42
The Commission considers that, consistent with the legislation in those
other jurisdictions, the Personal Protection Bill 2007 should provide that the
court may make an interim protection order at any time during the proceeding
on an application for a protection order, and whether or not the respondent for
the order appears before the court when the order is made or has been served
with the application.
12.43
The Bill should also specify that the court may make an interim
protection order only if it is satisfied there are grounds for making the order.
Given that such an order is interlocutory, it is appropriate that the grounds for
making an interim order are: 1452
•

there is a prima facie case that a respondent for the order has engaged
in prohibited conduct (ie, ‘personal violence’ or ‘workplace violence’); and

•

it is necessary and appropriate to make the order –


for an interim personal protection order, to ensure the safety of an
aggrieved person or a relative or an associate of an aggrieved
person, or to prevent substantial damage to property of an
aggrieved person or a relative or an associate of an aggrieved
person; or



for an interim workplace protection order, to ensure the safety of
an aggrieved person or an employee of an aggrieved person or to
prevent substantial damage to property at the workplace to which
the order relates.

12.44
The Commission considers the test that there is a prima facie case that
the respondent has engaged in prohibited conduct is an appropriate
substitution, given the nature of the jurisdiction, for the principle that there must
be a serious question to be tried which applies for the grant of an interlocutory
injunction. 1453 The Commission also considers the additional requirement that
the interim protection order be ‘necessary and appropriate’ adequately
incorporates considerations of justice and convenience as is also required when
an interlocutory application is granted. 1454

1452
1453
1454

For what constitutes personal violence and workplace violence, see para 5.66, 5.81, 5.110, 5.113 and 8.30 of
this Report.
See para 12.6 of this Report.
Ibid.
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The Commission has also made recommendations elsewhere in this
Report for a police officer to make an application by telephone, facsimile or
another form of electronic communication for an interim protection order to
provide immediate temporary protection. 1455 The Commission considers that
the Personal Protection Bill 2007 should provide that a magistrate may make an
interim protection order if:
12.45

•

a police officer applies, by phone, facsimile, radio, email,
videoconferencing or another form of electronic communication, to the
magistrate for the order; 1456 and

•

the magistrate is satisfied that, because of distance, time or other
circumstances, it is not possible for a court to make an interim protection
order on the related application quickly; and

•

the magistrate is satisfied that there are grounds for making the order.

The grounds for a magistrate making an interim protection order should
be the same as the grounds on which a court may make an interim protection
order, as set out at paragraph 12.43 above.

12.46

The Bill should also provide that the magistrate may presume the
police officer has complied with the requirement to prepare and file an
application for a final protection order. 1457
12.47

The evidence required to support an interim protection order

The Commission considers that the Personal Protection Bill 2007
should provide that the evidence required for making an interim protection order
is the evidence the court or a magistrate considers adequate and appropriate
having regard to the interim nature of the order and the nature of the proposed
conditions of the order.
12.48

The form of an interim protection order

In the Commission’s view, the Personal Protection Bill 2007 should
12.49
specify that a court or magistrate may include the conditions in an interim
protection order that the court may include in a final protection order.
1455
1456

1457

See para 9.114 of this Report.
The Commission has recommended at para 9.122 of this Report that a police officer may make an
application, by electronic means, for an interim protection order if the police officer reasonably believes that:
•

a person has engaged in prohibited conduct; and

•

because of distance, time or other circumstances, it is not possible for a court to make an interim
protection order quickly; and

•

having regard to the nature of the prohibited conduct of the person, it is necessary and appropriate
for an interim protection order to be made against the person immediately to ensure someone
else’s safety or prevent substantial damage to property.

See para 9.142 of this Report for the Commission’s recommendations about the procedures on a telephone
application for an interim protection order.
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Matters that must be stated in an interim protection order
12.50
The Commission also considers the Personal Protection Bill 2007
should provide that an interim protection order must state when and where the
court that is to hear the application for the final order will hear the application.
An interim protection order as a summons

Further, the Commission considers that the Personal Protection Bill
2007 should provide that an interim protection order is taken to be a summons
requiring the respondent to appear before the stated court on the stated day
and at the stated time and place to be heard on the application.
12.51

CONSENT ORDERS
The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) empowers the court to
make a peace and good behaviour order only after a consideration of the
evidence. 1458 There is no provision for the defendant to agree to the making of
an order without the need for proof of the grounds for complaint. Consequently,
even if the defendant consents to the making of a peace and good behaviour
order, the court cannot make an order unless the complainant gives evidence
and the court considers that the evidence meets the required standard of proof.
12.52

The Domestic and Family Violence Protection Act 1989 (Qld)
The Domestic and Family Violence Protection Act 1989 (Qld)
empowers a court to make a domestic violence protection order in a form
agreed to by, or on behalf of, the aggrieved and the respondent. 1459 This is
subject to the proviso that the order includes only matters that may be dealt with
under the Act. 1460 Further, a police officer or an authorised person who appears
on behalf of an aggrieved must not agree to a consent order without the specific
approval of the aggrieved. 1461
12.53

Under the Domestic and Family Violence Protection Act 1989 (Qld), an
application to make a consent order may be dealt with by a Magistrates Court

12.54

1458
1459
1460
1461

Peace and Good Behaviour Act 1982 (Qld) s 6(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 33(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 33(2).
Domestic and Family Violence Protection Act 1989 (Qld) ss 33(3), 60(1).
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constituted by a magistrate or two or more justices. 1462 However, the Act does
not expressly provide for a registrar of the Magistrates Court to make an order
by consent.
12.55
The Magistrates Act 1991 (Qld) has been recently amended to allow
the appointment of judicial registrars and to allow the Chief Magistrate of
Queensland to make practice directions conferring various powers on judicial
registrars, including powers under the Domestic and Family Violence Protection
Act 1989 (Qld) to determine applications for domestic violence adjournments,
temporary protection orders and domestic violence orders by consent. 1463
12.56
These legislative arrangements underpin a two year pilot program, to
begin on 1 January 2008 at the Brisbane Magistrates Court, the Beenleigh
Magistrates Court and the Southport Magistrates Court, to trial the appointment
of judicial registrars to the Magistrates Courts. 1464

The position in other jurisdictions
The civil restraining order legislation in most of the other Australian
jurisdictions allows the court to make a restraining order with the agreement of
the parties.

12.57

In South Australia, an order can be made by consent only after the
complainant’s evidence has been considered at a preliminary hearing and an
interim order made. 1465 In the ACT, New South Wales, Tasmania, Victoria and
Western Australia, it is not necessary for the grounds of the complaint to have
been made out, or for the person against whom the order is sought to admit to

12.58

1462

1463

1464

1465

Domestic and Family Violence Protection Act 1989 (Qld) s 4(2), (3)(a). The justices must be justices of the
peace who are justices of the peace (magistrates court) and/or justices of the peace (qualified): Domestic and
Family Violence Protection Act 1989 (Qld) ss 3, sch (definition of ‘justice’), 4(4); Justices of the Peace and
Commissioners for Declarations Act 1991 (Qld) ss 3 (definition of ‘procedural action or order’), 19, 29. Note
that a clerk of the court or registrar of a Magistrates Court, not being a police officer, is, for so long as the
person holds that office, a justice of the peace (qualified) or, if the person is an Australian lawyer, a justice of
the peace (magistrates court): Justices of the Peace and Commissioners for Declarations Act 1991 (Qld)
s 19(2).
The Justice and Other Legislation Amendment Act 2007 (Qld), which amends the Magistrates Act 1991 (Qld)
and other Acts, was assented to on 29 August 2007. Part 24 of the Justice and Other Legislation Amendment
Act 2007 (Qld) inserted in the Magistrates Act 1991 (Qld) a new pt 9A containing new ss 53–53S which
provide for the new position of judicial registrar in the Magistrates Court. These provisions will commence on
1 January 2008.
The Premier and Minister for Trade, Hon Peter Beattie MP and the Attorney-General and Minister for Justice
and Minister Assisting the Premier in Western Queensland, Hon Kerry Shine MP, Magistrates Courts to
benefit from judicial registrar pilot program (Ministerial Media Statement, 3 June 2007). The Department of
Justice and Attorney-General is allocating $0.66 million in 2007–08 ($2.4 million over three years) towards the
program: Department of Justice and Attorney-General, Ministerial Portfolio Statement, 2007–08 Queensland
State Budget 1–5.
Summary Procedure Act 1921 (SA) s 99C(6)(b)(i).
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the alleged conduct. 1466 In Victoria, however, there is provision for the court to
enquire into the particulars of the complaint if the court is of the opinion that the
interests of justice require it to conduct a hearing. 1467
There is some difference between the jurisdictions as to the terms that
can be included in a consent order. In Tasmania, the court may make an order
in accordance with the terms consented to by the parties, 1468 whereas in the
ACT, the court is limited to an order of a kind that could be made under the Act
and for a period that is no longer than permitted by the Act. 1469
12.59

In the ACT, the court’s ability to make a consent order is restricted if
one of the parties is under a legal disability. 1470 The court must not make a
consent order in relation to a party who is under a legal disability if that person
is not separately represented by someone else, and it appears to the court that
he or she should be separately represented by someone else.
12.60

There is also some variation between the jurisdictions as to the
authority of the registrar of a Magistrates Court to make consent orders. In the
ACT, the jurisdiction of the Magistrates Court is conferred on the registrar or a
deputy registrar named by the Chief Magistrate for the purpose of conducting
preliminary conferences and making consent orders. 1471 In New South Wales,
a registrar is empowered to make an interim order with the consent of the
parties. 1472
12.61

Issues for consideration
In its Discussion Paper, the Commission sought submissions on the
following issues in relation to the making of peace and good behaviour orders
by consent: 1473
12.62

•

1466

1467
1468
1469
1470
1471
1472
1473

whether the Peace and Good Behaviour Act 1982 (Qld) should provide
for the making of consent orders and, if so;

Domestic Violence and Protection Orders Act 2001 (ACT) s 29(2)(b), (c); Crimes Act 1900 (NSW)
s 562ZW(1), (2); Justices Act 1959 (Tas) s 106E(3); Crimes (Family Violence) Act 1987 (Vic) s 14(1);
Restraining Orders Act 1997 (WA) s 43(2), (3). Section 562ZW of the Crimes Act 1900 (NSW) is replicated in
s 78 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in
New South Wales and Victoria, see note 1426 of this Report.
Crimes (Family Violence) Act 1987 (Vic) s 14(2). New South Wales has a similar provision which applies
where the order to made by the court is a final order: Crimes Act 1900 (NSW) s 562ZW(3).
Justices Act 1959 (Tas) s 106E(3).
Domestic Violence and Protection Orders Act 2001 (ACT) s 29(4).
Domestic Violence and Protection Orders Act 2001 (ACT) s 30.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 93, 94.
Crimes Act 1900 (NSW) s 562ZB(1).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 78 (Questions 7-5–7-7).
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whether it is necessary for the grounds of complaint to be made
out;



whether it is necessary for the person against whom the order is
sought to admit to some or all of the alleged behaviour; and



whether the court should be able to enquire into the particulars of
the complaint and, if so, in what circumstances;

if the Peace and Good Behaviour Act 1982 (Qld) is amended to empower
the court to make consent orders, should there be any restrictions on the
court’s ability to make a consent order and, if so, what should those
restrictions be.

The issues of a person’s ability to agree to a consent order on the
aggrieved person’s behalf and whether a registrar of the Magistrates Court
should be able to make a consent order were not specifically raised in the
Discussion Paper but are considered in this chapter.

12.63

Submissions
The power to make consent orders
12.64
The Commission received numerous submissions in relation to the
threshold issue of whether the Peace and Good Behaviour Act 1982 (Qld)
should make provision for the making of consent orders. 1474
These
submissions generally supported making provision in the Act to allow the court
to make consent orders. 1475
The grounds of the application

The Commission received three submissions in relation to the issue of
whether it should be necessary for the grounds of the complaint to be made out.
12.65

Both the Townsville Community Legal Service Inc and the Women’s
Legal Service expressed the view that there should be no requirement for the
complainant to prove the grounds of the complaint for the purpose of making a
consent order. 1476 On the other hand, the South West Brisbane Community
Legal Centre Inc considered there should be a requirement, when making a
consent order, for the grounds of the complaint to be made out. 1477
12.66

1474
1475
1476
1477

Submissions 5, 8, 12 12B, 13, 14, 15, 19, 20.
Submissions 8, 12, 12B, 13, 14, 15, 19, 20.
Submissions 8, 14.
Submission 15.
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Admissions by the respondent to the alleged behaviour
12.67
The Commission received numerous submissions in relation to the
issue of whether it should be necessary for the person against whom the order
is sought to admit to some or all of the alleged behaviour.

The Chief Magistrate of Queensland, Legal Aid Queensland and three
community legal services all considered that it should not be necessary for the
person against whom the order is sought to admit some or all of the alleged
behaviour. 1478

12.68

In relation to neighbourhood disputes, Caxton Legal Centre Inc
observed: 1479

12.69

the opportunity to enter into mutually binding consent orders that are made
without admissions may encourage parties to resolve their disputes.

Enquiries by the court into the particulars of the application
12.70
Three community legal services considered that the court should be
able to enquire into the particulars of the complaint. 1480

In particular, the South West Brisbane Community Legal Centre Inc
considered that the court should be able to enquire into the particulars of the
complaint: 1481
12.71

to ensure that in circumstances where there is no personal (for want of a better
term) relationship between the parties, that the complainant is not against say a
homeless person or those people considered to be undesirable simply because
of their presence, or against persons with disabilities that may affect their ability
to enter into consent orders.

Caxton Legal Centre Inc considered that consent orders should be
ratified by the court ‘to ensure that one party has not been bullied by another
party into agreeing to an unworkable arrangement’. Further, this submission
considered it desirable to make provision in the Peace and Good Behaviour Act
1982 (Qld) for the court to carry out a hearing into the particulars of the
complaint before ratifying the consent order if it appears necessary in the
interests of justice. 1482
12.72

1478
1479
1480
1481
1482

Submissions 8, 12, 12C, 13, 14, 15.
Submission 19.
Submissions 14, 15, 19.
Submission 15.
Submission 19.
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Restrictions on the court’s ability to make an order
12.73
In the view of the Women’s Legal Service, the magistrate should be
able to ‘query the appropriateness of particular conditions in a consent order to
ensure the safety needs of the aggrieved person are met’. This submission
suggested that where there are safety concerns, the order should contain
provisions which prohibit the respondent from engaging in specified conduct in
relation to an aggrieved person (for example, non-contact provisions). 1483

A Queensland magistrate considered that the duration of consent
orders should be shorter than for contested orders. The magistrate considered
that a maximum duration of one year should apply to consent orders with
provision for an automatic extension if there is a proven breach of the order. 1484

12.74

Authorisation of a registrar to make a consent order

A submission from a group of registrars of the Magistrates Court
Branch of the Department of Justice and Attorney-General considered whether
the Peace and Good Behaviour Act 1982 (Qld) should specifically allow a
registrar of the court to make interim or final orders by consent. Some
registrars considered it would be unproblematic to allow registrars to make
consent orders and suggested it would help expedite the resolution of matters.
Others considered, however, that the position should be similar to the position
under the Domestic and Family Violence Protection Act 1989 (Qld) which does
not specifically empower registrars to make consent orders.1485
12.75

This submission also suggested that if registrars were to be
empowered to make consent orders under the Peace and Good Behaviour Act
1982 (Qld), it would require registrars to be appropriately trained.

12.76

The Commission’s view
The power to make consent orders

The power of the court to make protection orders by consent would
12.77
assist in the expedition of proceedings for those parties who can agree on the
form of an order. It would also enable the court to concentrate its resources on
dealing with contested protection order applications, in addition to other matters.
12.78
The Commission therefore considers that the Personal Protection Bill
2007 should provide that on an application to make a protection order, a court

1483
1484
1485

Submission 8.
Submission 12B.
Submission 28. Note, however, the recent amendments to the Magistrates Act 1991 (Qld) allowing for the
appointment of judicial registrars who may be authorised, by the Chief Magistrate, to make consent orders
under the Domestic and Family Violence Protection Act 1989 (Qld). See para 12.55 of this Report.
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may make a protection order, including an interim protection order, in a form
agreed to by each applicant and respondent (a ‘consent order’).
The Commission considers that the Personal Protection Bill 2007
should provide that the court may not make a consent order if the applicant is
not an aggrieved person and the applicant does not have the aggrieved
person’s express written approval to agree to the order. The Commission
considers that the Bill should also provide that, if an aggrieved person or a
respondent for a protection order is an adult with impaired capacity 1486 or a
child, the court may not make a consent order.
12.79

The grounds of the application
12.80
The Commission considers that the Personal Protection Bill 2007
should provide that the court may make a consent order whether or not any
ground of the application is established. This would empower the court to make
a consent order without the need to hear the evidence of the aggrieved person
beforehand. This would facilitate the making of consent orders and reduce the
number of court appearances required by the parties.
Admissions by the respondent to the alleged behaviour
12.81
In the Commission’s view, the court should be empowered under the
Personal Protection Bill 2007 to make a consent order whether or not a
respondent for the order makes an admission about conduct to which the
application relates. The Commission considers that a provision to this effect
might encourage a respondent to more readily agree to an order because he or
she is not required to make any admission in relation to the application.
Consent order may only include matters dealt with under the Personal Protection
Bill 2007
12.82
The Commission considers that the Personal Protection Bill 2007
should specify that a consent order may only include matters that may be dealt
with under the Bill. This would safeguard against the making of an order
beyond the jurisdiction of the Bill. It would also ensure that the provisions
relating to the duration of both final orders and interim orders also apply to
orders made by consent. A similar approach is taken in the Domestic and
Family Violence Protection Act 1989 (Qld). 1487

1486

1487

The Commission has recommended at para 20.58 of this Report that ‘impaired capacity’, for the Personal
Protection Bill 2007, should have the meaning given in schedule 4 of the Guardianship and Administration Act
2000 (Qld). Schedule 4 of the Guardianship and Administration Act 2000 (Qld) provides that ‘impaired
capacity’, for a person for a matter, means the person does not have capacity for the matter. ‘Capacity’, for a
person for a matter, is defined in sch 4 of that Act to mean that the person is capable of understanding the
nature and effect of decisions about the matter, freely and voluntarily making decisions about the matter, and
communicating the decisions in some way.
See Domestic and Family Violence Protection Act 1989 (Qld) s 33(2).
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Enquiries by the court into the particulars of the application
12.83
The Commission considers that the Personal Protection Bill 2007
should provide that the court is not prevented from conducting a hearing if the
court considers it is in the interests of justice to do so. This would allow the
court to make enquiries about whether the substance of the application justifies
the making of the consent order.
Court’s power to make other protection orders on the application

The Commission also considers that the Personal Protection Bill 2007
should provide that the making of a consent order does not limit the court’s
power to make other protection orders on an application, if the application to
which the consent order relates was made by an applicant who is not a party to
the consent order or sought a protection order against a respondent who is not
a party to the consent order.
12.84

Authorisation of a registrar to make a consent order
12.85
The Commission considers that the conferral of the power to make
consent orders on registrars in Queensland Magistrates Courts may assist the
Magistrates Court to make optimal arrangements in dealing with both simple
and more complex or contested matters. For example, the conferral of such
jurisdiction may expedite the determination of more complex or contested
matters by magistrates. It may also assist in rural and remote areas which
would otherwise be dependent on visiting magistrates.

The Commission is therefore of the view that the Personal Protection
Bill 2007 should provide that on an application to make a protection order, an
authorised registrar may make a protection order, including an interim
protection order, in a form agreed to by each applicant and respondent for the
order (a ‘consent order’). The Commission further considers that the Personal
Protection Bill 2007 should provide that the Chief Magistrate of Queensland
may appoint a person who is a registrar of the Magistrates Court as an
authorised registrar, for the purpose of making a protection order with the
consent of the parties, if the Chief Magistrate is satisfied the person has had
appropriate training and experience to be able to exercise the power to make
consent orders. The Commission also considers that, for making a consent
order, an authorised registrar should have the powers of a court under the Bill
(other than the power to punish a person for contempt of court).

12.86

The Commission considers that the Personal Protection Bill 2007
should provide that the provisions applicable for the making of protection orders
by consent generally should also apply, with any necessary changes, to the
making of a consent order by an authorised registrar. Further, the Bill should

12.87
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also provide that a consent order made by an authorised registrar is taken to
have been made by the court. 1488
However, the Commission also considers that the Personal Protection
Bill 2007 should provide that an authorised registrar must not make a consent
order if:

12.88

•

the court directs the authorised registrar to set the application for the
protection order down for hearing before the court; or

•

the authorised registrar considers that, in the interests of justice, the
matter of the application should be heard before the court, or that it
would otherwise be more appropriate for the application to be considered
by the court.

If the authorised registrar decides not to make a consent order, he or
she must set the matter down for hearing by the court as soon as practicable.
12.89

The Commission recognises that the conferral of jurisdiction on
registrars to make consent orders is likely to raise resource and training issues
for the Magistrates Court. The Commission therefore recommends that, if
necessary, resources should be made available to enable registrars of the
Queensland Magistrates Court to receive adequate and appropriate training to
perform the function of exercising the jurisdiction to make consent orders under
the Personal Protection Bill 2007.
12.90

The Commission notes that the two year pilot program to trial the
appointment of judicial registrars is proposed to begin in early 2008 in a limited
number of Magistrates Courts in metropolitan areas. 1489 The legislative scheme
underpinning the program enables the Chief Magistrate of Queensland to confer
specific powers on judicial registrars, including powers under the Domestic and
Family Violence Protection Act 1989 (Qld) to determine applications for
domestic violence adjournments, temporary protection orders and domestic
violence orders by consent.
12.91

The Commission has recommended that the Personal Protection Bill
2007 should provide that a registrar, who has been authorised by the Chief
Magistrate to do so, has a limited power under the Bill to make consent orders.

12.92

The Commission considers that if, at the conclusion of the judicial
registrar pilot program, it is determined that there should continue to be a role
for judicial registrars in the Magistrates Court, then the role of judicial registrars
and registrars should be reviewed to determine whether it is appropriate and
12.93

1488

1489

Note that under the Domestic Violence and Protection Orders Act 2001 (ACT), the jurisdiction of the
Magistrates Court is conferred on the Magistrates Court registrar for the purpose of making consent orders:
Domestic Violence and Protection Orders Act 2001 (ACT) s 93(1)(a).
See para 12.55–12.56 of this Report.
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desirable for a judicial registrar and/or a registrar to have power to make certain
orders, including consent orders, under the Personal Protection Bill 2007.
PROTECTION ORDERS MADE IN CRIMINAL PROCEEDINGS
In Queensland, a court, when dealing with an offender for certain
criminal offences, may, on its own initiative, make an order to prohibit a person
from engaging in particular conduct towards another person. 1490
12.94

The Penalties and Sentences Act 1992 (Qld)
The Penalties and Sentences Act 1992 (Qld) empowers a court that
convicts a person of an indictable offence involving personal violence to make a
non-contact order, in specified circumstances, to restrain the offender from
contact with, or physical proximity to, the victim or someone who was with the
victim when the offence was committed (an ‘associate’). 1491
12.95

The purpose of a non-contact order is to alleviate the fear that may be
held by the victim, or someone who was with the victim when the offence was
committed, that, notwithstanding the offender’s conviction, the offender could
injure or harass them, damage their property or otherwise cause them
detriment. 1492
12.96

12.97
A court may make a non-contact order if it is satisfied that, unless the
order is made, there is an unacceptable risk that the offender would: 1493
•

injure the victim or associate, including, for example, by injuring the
victim or associate psychologically;

•

harass the victim or associate;

•

damage the property of the victim or associate; or

•

act in a way that could reasonably be expected to cause a detriment to
the victim or associate, including, for example, by acting in a way that—

1490

1491
1492
1493

Penalties and Sentences Act 1992 (Qld) ss 43A–43C; Criminal Code (Qld) s 359F (Court may restrain
unlawful stalking). In certain circumstances (when a forensic order is revoked by the Mental Health Tribunal
or when a forensic order is not made by the Mental Health Court), the Mental Health Tribunal or Mental Health
Court may make a non-contact order to require a person who is charged with a personal offence to refrain
from contact with the victim of the offence, or if the victim has died, a relative of the victim, or a person who
was with the victim when the alleged offence was committed: Mental Health Act 2000 (Qld) ss 228A–228G,
313A–313G.
Penalties and Sentences Act 1992 (Qld) ss 43B, 43C(1). A ‘personal offence’ means an indictable offence
committed against the person of someone: Penalties and Sentences Act 1992 (Qld) s 43B(4).
Explanatory Notes, Penalties and Sentences (Non-contact orders) Amendment Bill 2001 (Qld) 1.
Penalties and Sentences Act 1992 (Qld) s 43C(3).
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makes the victim or associate fear that he or she may be injured;



makes the victim or associate fear that his or her property may be
damaged;



hinders or stops the victim or associate doing something he or she
is lawfully entitled to do; or



makes the victim or associate do something he or she is lawfully
entitled not to do.
A non-contact order may be made for a period of up to two years. 1494

However, the court must not make a non-contact order if an order may
be made under section 30 of the Domestic and Family Violence Protection Act
1989 (Qld). 1495 The reason for this exception is ‘to avoid any potential for
inconsistency or for the non-contact order to be interpreted as over-riding or
invalidating the conditions of a domestic violence order’. 1496
12.99

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 30 of the Domestic and Family Violence Protection Act 1989
(Qld) provides that a court before which a person pleads guilty to, or is found
guilty of, an offence that involves domestic violence may, on its own initiative,
make a domestic violence order against the offender, if the court is satisfied that
a protection order could be made under the Act against the offender as the
respondent. Further, if a court has already made a domestic violence order
against the offender and the order is still in force, the sentencing court may vary
the order. 1497

12.100

Section 53 of the Domestic and Family Violence Protection Act 1989
(Qld) specifies the procedures that apply when the court, on its own initiative,
makes a domestic violence order against a person who has been convicted of
an offence that involves domestic violence.

12.101

The Criminal Code (Qld)
12.102 The stalking provisions in the Criminal Code (Qld) also enable a court,
on the hearing of a charge of unlawful stalking against an alleged offender, to
make a restraining order to protect any person or any property if it considers it

1494

1495
1496
1497

Penalties and Sentences Act 1992 (Qld) s 43C(2). If the offender is sentenced to a term of imprisonment and
the sentence is not suspended, the time stated in the order must be a period ending no later than two years
after the day on which the term of imprisonment ends: Penalties and Sentences Act 1992 (Qld) s 43C(2)(a).
Penalties and Sentences Act 1992 (Qld) s 43B(3).
Explanatory Notes, Penalties and Sentences (Non-contact orders) Amendment Bill 2001 (Qld) 2.
Domestic and Family Violence Protection Act 1989 (Qld) s 30(2).
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desirable to do so having regard to the evidence. 1498 Under these provisions,
the restraining order can be made on the application of the prosecution or an
interested person or on the court’s own initiative. 1499
Sometimes, behaviour that constitutes grounds for making a peace and
good behaviour order may also constitute a criminal offence. There is no
legislative provision that enables a court, that convicts a person of an indictable
offence involving personal violence and in respect of which grounds exist for
making a peace and good behaviour order, to make a peace and good
behaviour order on its own initiative. In such circumstances, the court would be
limited to making a non-contact order under the Penalties and Sentences Act
1992 (Qld).

12.103

The position in other jurisdictions
In New South Wales, South Australia and Western Australia, the courts
are also empowered to make civil restraining orders in other proceedings.
12.104

In New South Wales, the court must make an apprehended violence
order if a person is convicted of an offence of stalking or intimidating another
person with the intention of causing fear of physical or mental harm, 1500 unless it
is satisfied the order is not required, for example, because an order has already
been made. 1501
12.105

In South Australia, on finding a person guilty of an offence or on
sentencing a person for an offence, a court may issue a restraining order or a
domestic violence order against the person as if a complaint for such an order
had been made in relation to the matters alleged in the proceedings for the
offence. 1502 If the whereabouts of the person to be protected are unknown to
the defendant, the court must consider whether the order would be counterproductive before issuing the order. 1503
12.106

In Western Australia, a restraining order may be made during other
proceedings, including criminal and child welfare proceedings, on the court’s
own initiative or at a person’s request, including a party to the proceedings or a

12.107

1498
1499
1500

1501
1502
1503

Criminal Code (Qld) s 359F. The order can be made whether the person is found guilty, not guilty or the
prosecution ends in some other way: Criminal Code (Qld) s 359F(2).
Criminal Code (Qld) s 359F(2), (3).
Crimes Act 1900 (NSW) s 545AB. The definition of stalking contained in this provision is replicated in s 8 of
the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in New
South Wales, see note 1426 of this Report.
Crimes Act 1900 (NSW) s 562ZU. This provision is replicated in s 39 of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW).
Criminal Law (Sentencing) Act 1988 (SA) s 19A.
Criminal Law (Sentencing) Act 1988 (SA) s 19A(1a).
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witness who gives evidence in the proceeding. 1504 If a court convicts a person
of a violent personal offence, the court must make a violence restraining order
for the life of the person who committed the offence unless the victim of the
offence objects to the order being made. 1505
Issues for consideration
The Discussion Paper did not specifically consider whether the Peace
and Good Behaviour Act 1982 (Qld) should empower the court to make a peace
and good behaviour order on its own initiative. The power of a court to make a
domestic violence order in relation to an offence involving domestic violence
raises the issue of whether a court that finds a person guilty of an offence
involving prohibited conduct, as defined under the Personal Protection Bill 2007,
should also be empowered to make a protection order against the person.
12.108

The Commission’s view
The Commission considers that the Personal Protection Bill 2007
should provide that a court that finds a person (an offender) guilty of an offence
involving prohibited conduct may, on its own initiative, make a protection order
against the offender, or vary a protection order that is already in force against
the offender in the way it considers appropriate (including, for example, by
varying the period for which the order is in force), and in the terms in which a
protection order may be made by a court under the Bill. This provision should
be generally similar to section 30 of the Domestic and Family Violence
Protection Act 1989 (Qld).
12.109

The Commission considers that the proposed provision which
empowers a sentencing court to make or vary a protection order in criminal
proceedings, should not limit the orders the sentencing court may make under
the Penalties and Sentences Act 1992 (Qld) or any other Act when sentencing
the offender. The Commission considers it important that, a court, when
sentencing an offender for an offence involving prohibited conduct, has flexibility
to make appropriate orders, including a protection order under the Personal
Protection Bill 2007, or a non-contact order under the Penalties and Sentences
Act 1992 (Qld), against an offender.
12.110

1504

1505

Restraining Orders Act 1997 (WA) s 63. If the person seeking to be protected is a child, the request for a
restraining order may be made by various people on behalf of a child, including the child’s parent or guardian,
a child welfare officer during child protection proceedings, or the child: Restraining Orders Act 1997 (WA)
s 63(3a)(c). If the person seeking to be protected is a person for whom a guardian has been appointed under
the Guardianship and Administration Act 1990 (WA), the request for a restraining order may be made by the
guardian on behalf of the person: Restraining Orders Act 1997 (WA) s 63(3a)(d). Section 63(1) of the Act
also allows a judicial officer who is considering a bail application to make an order.
Restraining Orders Act 1997 (WA) s 63A. If a violence restraining order is already in force against the
offender, the court must vary the order by extending its duration: Restraining Orders Act 1997 (WA)
s 63A(1)(b). A ‘violent personal offence’ means an offence against ss 283, 297, 325, 326, 327 or 328 of The
Criminal Code (WA): Restraining Orders Act 1997 (WA) s 63A(5).
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The procedure for making a protection order in criminal proceedings is
in the court’s discretion. The Commission therefore considers it is unnecessary
to include in the Personal Protection Bill 2007 a provision, generally similar to
section 53 of the Domestic and Family Violence Protection Act 1989 (Qld), in
relation to the procedures that apply when a court makes a protection order in
criminal proceedings.
12.111

RECOMMENDATIONS
12.112

The Commission makes the following recommendations:

Interim protection orders
12-1

The Personal Protection Bill 2007 should provide for the court (or a
magistrate) to make interim protection orders, that have effect for a
short period, in certain circumstances. 1506

12-2 The Personal Protection Bill 2007 should provide that the court may
make an interim protection order at any time during the proceeding
on an application for a protection order. 1507
See Personal Protection Bill 2007 cl 39(1).

12-3 The Personal Protection Bill 2007 should provide that an interim
protection order may be made whether or not the respondent for
the order appears before the court when the order is made or has
been served with the application for a protection order. 1508
See Personal Protection Bill 2007 cl 39(2).

12-4 The Personal Protection Bill 2007 should provide that a court may
make an interim protection order only if satisfied there are grounds
for making the order. 1509
See Personal Protection Bill 2007 cl 39(3).

12-5

1506
1507
1508
1509
1510

The Personal Protection Bill 2007 should provide that the grounds
for making an interim personal protection order are that: 1510

See para 12.39 of this Report.
See para 12.42 of this Report.
Ibid.
See para 12.43 of this Report.
Ibid.
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(a)

there is a prima facie case that a respondent for the order has
engaged in prohibited conduct (ie, personal violence); and

(b)

it is necessary and appropriate to make the order to ensure
the safety of an aggrieved person or a relative or an associate
of an aggrieved person, or to prevent substantial damage to
property of an aggrieved person or a relative or an associate
of an aggrieved person.

See Personal Protection Bill 2007 cl 38(1)(a), (b)(i), (2)(a).

12-6

The Personal Protection Bill 2007 should provide that the grounds
for making an interim workplace protection order are that: 1511
(a)

there is a prima facie case that a respondent for the order has
engaged in prohibited conduct (ie, workplace violence); and

(b)

it is necessary and appropriate to make the order to ensure
the safety of an aggrieved person or an employee of an
aggrieved person or to prevent substantial damage to
property at the workplace to which the order relates.

See Personal Protection Bill 2007 cl 38(1)(a), (b)(ii), (2)(b).

12-7 The Personal Protection Bill 2007 should provide that a magistrate
may make an interim protection order if: 1512

1511
1512

(a)

a police officer applies, by phone, facsimile, radio, email,
videoconferencing
or
another
form
of
electronic
communication, to the magistrate for the order; and

(b)

the magistrate is satisfied that, because of distance, time or
other circumstances, it is not possible for a court to make an
interim protection order on the related application quickly;
and

(c)

the magistrate is satisfied that there are grounds for making
the order.

Ibid.
See para 12.45 of this Report.
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The Bill should also provide that the magistrate may presume that
the police officer will prepare and file an application as soon as
practicable after applying for the interim protection order, if he or
she has not already done so. 1513
See Personal Protection Bill 2007 cl 40.

12-8

The Personal Protection Bill 2007 should provide that the grounds
for a magistrate to make an interim protection order should be the
same as the grounds on which a court may make an interim
protection order, as set out in recommendation 12-5 and 12-6. 1514
See Personal Protection Bill 2007 cl 38.

12-9

The Personal Protection Bill 2007 should provide that the evidence
required for making an interim protection order is the evidence the
court or a magistrate considers adequate and appropriate having
regard to the interim nature of the order and the nature of the
proposed conditions of the order. 1515
See Personal Protection Bill 2007 cl 41.

12-10 The Personal Protection Bill 2007 should provide that an interim
protection order may include the same conditions as a protection
order. 1516
See Personal Protection Bill 2007 cl 42.

12-11 The Personal Protection Bill 2007 should provide that an interim
protection order must state when and where the court that is to
hear the application for the final order will hear the application. 1517
See Personal Protection Bill 2007 cl 43.

1513
1514
1515
1516
1517

See para 12.47 of this Report.
See para 12.46 of this Report.
See para 12.48 of this Report.
See para 12.49 of this Report.
See para 12.50 of this Report.
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12-12 The Personal Protection Bill 2007 should provide that an interim
protection order is taken to be a summons requiring the respondent
to appear before the stated court on the stated day and at the stated
time and place to be heard on the application. 1518
See Personal Protection Bill 2007 cl 44.

Consent orders
12-13 The Personal Protection Bill 2007 should provide that on an
application to make a protection order, a court may make a
protection order, including an interim protection order, in a form
agreed to by each applicant and respondent (a ‘consent order’).1519
See Personal Protection Bill 2007 cl 48(1).

12-14 The Personal Protection Bill 2007 should provide that the court may
not make a consent order if the applicant is not the aggrieved
person and the applicant does not have the aggrieved person’s
express written approval to agree to the order. 1520
See Personal Protection Bill 2007 cl 48(3).

12-15 The Personal Protection Bill 2007 should provide that, if an
aggrieved person or a respondent for a protection order is an adult
with impaired capacity or a child, the court may not make a consent
order. 1521
See Personal Protection Bill 2007 cl 48(2).

12-16 The Personal Protection Bill 2007 should provide that the court may
make a consent order whether or not any ground of the application
is established. 1522
See Personal Protection Bill 2007 cl 48(4)(a).

1518
1519
1520
1521
1522

See para 12.51 of this Report.
See para 12.78 of this Report.
See para 12.79 of this Report.
Ibid.
See para 12.80 of this Report.
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12-17 The court should be empowered under the Personal Protection Bill
2007 to make a consent order whether or not a respondent for the
order makes an admission about conduct to which the application
relates. 1523
See Personal Protection Bill 2007 cl 48(4)(b).

12-18 The Personal Protection Bill 2007 should specify that a consent
order may only include matters that may be dealt with under the
Bill. 1524
See Personal Protection Bill 2007 cl 48(5).

12-19 The Personal Protection Bill 2007 should provide that the court is
not prevented from conducting a hearing if the court considers it is
in the interests of justice to do so. 1525
See Personal Protection Bill 2007 cl 48(6).

12-20 The Personal Protection Bill 2007 should provide that the making of
a consent order does not limit the court’s power to make other
protection orders on an application, if the application for a
protection order to which a consent order relates was made by an
applicant who is not a party to the consent order or sought a
protection order against a respondent who is not a party to the
consent order. 1526
See Personal Protection Bill 2007 cl 48(7), (8).

12-21 The Personal Protection Bill 2007 should provide that on an
application to make a protection order an ‘authorised registrar’ may
make a protection order, including an interim protection order, in a
form agreed to by each applicant and respondent for the order (a
‘consent order’). 1527
See Personal Protection Bill 2007 cl 49(1).

1523
1524
1525
1526
1527

See para 12.81 of this Report.
See para 12.82 of this Report.
See para 12.83 of this Report.
See para 12.84 of this Report.
See para 12.86 of this Report.

Powers to make interim orders and consent orders etc

359

12-22 The Personal Protection Bill 2007 should provide that the Chief
Magistrate of Queensland may appoint a person who is a registrar
of the Magistrates Court as an authorised registrar, for the purpose
of making a protection order with the consent of the parties, if the
Chief Magistrate is satisfied the person has had appropriate training
and experience to be able to exercise the power to make consent
orders. 1528
See Personal Protection Bill 2007 cl 50.

12-23 The Personal Protection Bill 2007 should provide that an authorised
registrar must not make a consent order under the Personal
Protection Bill 2007, if: 1529
(a)

the court directs the authorised registrar to set the
application for the protection order down for hearing before
the court; or

(b)

the authorised registrar considers that:
(i)

in the interests of justice, the matter of the application
should be heard before the court; or

(ii)

it would otherwise be more appropriate for the
application to be considered by the court.

See Personal Protection Bill 2007 cl 49(3).

12-24 The Personal Protection Bill 2007 should provide that if the
authorised registrar decides not to make a consent order for the
reasons set out in recommendation 12-23, paragraph (b) above, he
or she must set the matter down for hearing by the court as soon as
practicable. 1530
See Personal Protection Bill 2007 cl 49(4).

1528
1529
1530

Ibid.
See para 12.88 of this Report.
See para 12.89 of this Report.
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12-25 The Personal Protection Bill 2007 should provide that, for making a
consent order, an authorised registrar has the powers of a court
under the Bill (other than the power to punish a person for
contempt of court). 1531
See Personal Protection Bill 2007 cl 49(5).

12-26 The Personal Protection Bill 2007 should provide that the
provisions applicable for the making of protection orders by
consent generally apply, with any necessary changes, to the
making of a consent order by an authorised registrar. 1532
See Personal Protection Bill 2007 cl 49(2).

12-27 The Personal Protection Bill 2007 should provide that a consent
order made by an authorised registrar is taken to have been made
by the court. 1533
See Personal Protection Bill 2007 cl 49(6).

12-28 If necessary, resources should be made available to enable
registrars of the Queensland Magistrates Court to receive adequate
and appropriate training to perform the function of exercising the
jurisdiction to make consent orders under the Personal Protection
Bill 2007 effectively and efficiently. 1534
12-29 If, at the conclusion of the judicial registrar pilot program at the
Magistrates Court at Brisbane, Beenleigh and Southport, it is
determined that there should continue to be a role for judicial
registrars in the Magistrates Court, then the role of judicial
registrars and registrars should be reviewed to determine whether it
is appropriate and desirable for a judicial registrar and/or a registrar
to have power to make certain orders, including consent orders,
under the Personal Protection Bill 2007. 1535

1531
1532
1533
1534
1535

See para 12.86 of this Report.
See para 12.87 of this Report.
Ibid.
See para 12.90 of this Report.
See para 12.93 of this Report.
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Protection orders made in criminal proceedings
12-30 The Personal Protection Bill 2007 should provide that a court that
finds a person (an offender) guilty of an offence involving
prohibited conduct may, on its own initiative, make a protection
order against the offender, or vary a protection order that is already
in force against the offender in the way it considers appropriate
(including, for example, by varying the period for which the order is
in force) and in the terms in which a protection order may be made
by a court under the Bill. Such a provision should be generally
similar to section 30 of the Domestic and Family Violence
Protection Act 1989 (Qld). 1536
See Personal Protection Bill 2007 cl 47(1)–(4), (6).

12-31 The proposed provision under the Personal Protection Bill 2007 to
empower a sentencing court to make or vary a protection order in
criminal proceedings should not limit the orders the sentencing
court may make under the Penalties and Sentences Act 1992 (Qld),
or any other Act, when sentencing the offender for the offence. 1537
See Personal Protection Bill 2007 cl 47(5).

1536
1537

See para 12.109 of this Report.
See para 12.110 of this Report.
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INTRODUCTION
The terms of reference require the Commission to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘effective mechanism
for protection of the community from breaches of the peace’. 1538 One issue that
is relevant to this consideration is the period for which an order remains in force.
13.1

This chapter considers when a protection order made under the
Commission’s proposed Personal Protection Bill 2007 should commence, the
duration of final and interim protection orders and the duration of protection
orders made by consent.

13.2

WHEN A PROTECTION ORDER COMMENCES
The issue of when an order comes into effect has relevance to the
enforceability of the order. In particular, if one or more interim protection orders
have been made in relation to an application, it is necessary to ensure
continuity of protection for the aggrieved and other protected persons to avoid
difficulties in enforcement. 1539
13.3

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) is silent in relation to
when a peace and good behaviour order commences.

13.4

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 34 of the Domestic and Family Violence Protection Act 1989
(Qld) provides that a domestic violence order takes effect:

13.5
•

on the day it is made; or

•

if it is made while an existing domestic violence order against the
respondent for the benefit of the same aggrieved is in force, at the end of
the existing order.

The commencement of a domestic violence order does not depend on
the service of the order on the respondent.

13.6

1538
1539

The terms of reference are set out in Appendix 1 to this Report.
Note that the Commission has recommended, at para 12.39 of this Report, that the Personal Protection Bill
2007 should enable the court to make interim protection orders.
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The Commission’s view
It is important to clarify when an order takes effect for the continuity and
enforcement of the order. The Commission considers that section 34 of the
Domestic and Family Violence Protection Act 1989 (Qld) is an appropriate
model on which to base a provision in the Personal Protection Bill 2007. The
Commission therefore considers the Personal Protection Bill 2007 should
provide that an interim or final protection order comes into effect:

13.7

•

on the day it is made; or

•

if it is made while an existing protection order against the same
respondent and for the benefit of the same aggrieved person is in force,
when the existing order ends.

DURATION OF FINAL PROTECTION ORDERS
The Peace and Good Behaviour Act 1982 (Qld)
13.8
The Peace and Good Behaviour Act 1982 (Qld) does not specify any
particular limitations or restrictions in relation to the duration of a peace and
good behaviour order.

The Act merely provides that the court may order ‘that the defendant
shall keep the peace and be of good behaviour for such time, specified in the
order, as the Court thinks fit’, 1540 and that the order may contain ‘such other
stipulations or conditions’ as the court considers appropriate. 1541
13.9

It has been suggested that ‘[i]n practice, one or two year periods are
commonly specified’ in orders. 1542

13.10

The Domestic and Family Violence Protection Act 1989 (Qld)
13.11
The Domestic and Family Violence Protection Act 1989 (Qld) specifies
that a protection order may continue for a period no longer than two years. 1543
However, if the court is satisfied that there are special reasons for doing so, the
court may order that a protection order continue for a period longer than two
years. 1544 An order continues in force for the period ordered by the court and

1540
1541
1542
1543
1544

Peace and Good Behaviour Act 1982 (Qld) s 6(3)(b).
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
R Alexander, Domestic Violence in Australia: The Legal Response (3rd ed, 2002) 137.
Domestic and Family Violence Protection Act 1989 (Qld) s 34A(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 34A(2).
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stated in the order unless it is revoked or varied. 1545
The position in other jurisdictions
13.12
In the ACT, a personal protection order remains in force for one year or
a shorter period if stated in the order. 1546

The Western Australian legislation specifies that a final violence
restraining order remains in force for the period specified in the order, or if no
period is specified, two years. 1547 A misconduct restraining order remains in
force for the period specified in the order or, if no period is specified, one
year. 1548
13.13

13.14
In New South Wales, an apprehended violence order remains in force
for such period as is specified in the order and which is necessary in the opinion
of the court for the protection of the protected person. 1549 If the court fails to
specify a period of operation, the order remains in force for a period of 12
months. 1550

The Tasmanian civil restraining order legislation specifies that a
restraint order shall remain in force for such period as the justices consider
necessary to protect the person for whose benefit the order is made or until an
order is made revoking the restraint order. 1551

13.15

A restraining order made under the South Australian legislation may
impose such restraints on the defendant as are necessary or desirable to
prevent the defendant acting in the apprehended manner. 1552 There are no
particular limitations or restrictions in relation to the duration of the order.

13.16

1545
1546
1547
1548
1549

1550
1551
1552

Domestic and Family Violence Protection Act 1989 (Qld) s 34A(3). See also Domestic and Family Violence
Protection Act 1989 (Qld) ss 35, 36.
Domestic Violence and Protection Orders Act 2001 (ACT) s 36.
Restraining Orders Act 1997 (WA) s 16(5)(a), (c).
Restraining Orders Act 1997 (WA) s 37.
Crimes Act 1900 (NSW) s 562ZY(1), (2). The Crimes (Domestic and Personal Violence) Act 2007 (NSW),
which was assented to on 7 December 2007 and will commence on a date to be proclaimed, repeals and
replaces pt 15A of the Crimes Act 1900 (NSW). Section 562ZY of the Crimes Act 1900 (NSW) is replicated in
s 79 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
Crimes Act 1900 (NSW) s 562ZY(3).
Justices Act 1959 (Tas) s 106B(6).
Summary Procedure Act 1921 (SA) s 99(3).
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In the Northern Territory 1553 and Victoria, 1554 there are also no
particular limitations or restrictions included in the legislation in relation to the
duration of an order. However, in Victoria, if the behaviour complained of
consists of stalking, and an order is made under family violence legislation, 1555
the court may specify the period for which an intervention order is to remain in
force. 1556 An intervention order remains in force unless it is revoked, reversed,
or set aside on appeal. 1557
13.17

Submissions
13.18
In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) specify a maximum
period of time during which an order remains in force, and, if so, what should be
the maximum period. 1558

Several of the submissions received by the Commission in response to
the Discussion Paper, considered it desirable to specify a maximum period for
an order made under the Peace and Good Behaviour Act 1982 (Qld). 1559
13.19

Three of the submissions supported a maximum period of two years, to
align the legislation with the Domestic and Family Violence Protection Act 1989
(Qld). 1560 However, the Chief Magistrate of Queensland was of the view that a
final order under the Peace and Good Behaviour Act 1982 (Qld) should last only
for one year. 1561

13.20

13.21
Two community legal services believed that the duration of an order
under the Act should be at the discretion of the magistrate. 1562

1553

1554
1555

1556
1557
1558
1559
1560
1561
1562

Justices Act (NT) s 99, as amended by the Domestic and Family Violence Act (NT). The Domestic and
Family Violence Act (NT), which repeals and replaces pt IV div 7 of the Justices Act (NT), introducing a new
scheme for the making of personal violence restraining orders, was assented to on 12 December 2007 and
will commence on a date to be proclaimed. Section 99 of the Justices Act (NT) is a new provision.
Magistrates’ Court Act 1989 (Vic) s 126A. The court is empowered under that Act to make an order binding a
person to keep the peace or be of good behaviour.
In Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in relation
to stalking behaviour even if there is no family relationship between the complainant and the person sought to
be restrained: Crimes Act 1958 (Vic) s 21A(5).
Crimes (Family Violence) Act 1987 (Vic) s 6(1).
Crimes (Family Violence) Act 1987 (Vic) s 6(2).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 107 (Questions 10-7, 10-8).
Submissions 5, 6, 8, 12C, 15.
Submissions 5, 8, 15.
Submission 12C.
Submissions 14, 19.
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Caxton Legal Centre Inc noted that orders ‘should not last any longer
than is genuinely necessary to protect individual safety’. This submission
commented that the simplicity of the Act and ‘the flexibility of section 6 [of the
Peace and Good Behaviour Act 1982 (Qld)] allows the court to make whatever
orders are necessary in individual circumstances’. 1563

13.22

The Commission’s view
13.23
The Peace and Good Behaviour Act 1982 (Qld) does not specify any
limitation in relation to the duration of a peace and good behaviour order. The
Act empowers the court to make an order ‘for such time … as the court thinks
fit’. 1564 This enables the magistrate to exercise his or her discretion to
determine the appropriate length of an order in the circumstances.
13.24
In light of the range of circumstances under which a dispute of the kind
covered by the Personal Protection Bill 2007 might arise, and the
recommendations made by the Commission earlier in this Report in relation to
the grounds for making a protection order, 1565 the Commission considers it
desirable that the court has the flexibility to make an order for the duration it
considers appropriate to ensure the protection of the persons for whose benefit
the order is made. 1566

However, the Commission further considers that the Personal
Protection Bill 2007 should specify that, subject to special circumstances, 1567 a
final protection order may continue in force for a period no longer than two
years. This is consistent with section 34A(1) of the Domestic and Family
Violence Protection Act 1989 (Qld).
13.25

There are a number of advantages in generally imposing a maximum
period for the duration of a protection order. For example, it limits the period for
which a protection order infringes on the rights of a respondent. It provides the
parties to an order with certainty as to the maximum period for which the order
can be imposed. The general imposition of a maximum period also gives rise to
the opportunity for the court to review the basis of the order in the event that the
aggrieved person wishes to obtain a further order before the existing order
13.26

1563
1564
1565
1566

1567

Submission 19.
Peace and Good Behaviour Act 1982 (Qld) s 6(4).
See note 1568 of this Report.
The Victorian Law Reform Commission in its recent Report on family violence laws recommended (in relation
to intervention orders to restrain domestic violence) that magistrates retain their discretion under the current
Victorian family violence legislation to determine the appropriate length of an order. The Commission
considered that, due to the wide variety of relationships and forms of violence covered by the current family
violence legislation, it was not appropriate to include a prescribed minimum or maximum length for an order:
Victorian Law Reform Commission, Review of Family Violence Laws: Report (2006) [9.6]. For the application
of the family violence legislation to stalking, see note 1555 of this Report.
See para 13.29 of this Report.
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expires. It is also likely to assist in developing a consistent approach between
magistrates in relation to deciding the duration of an order.
The Commission considers that the general imposition of a maximum
period of two years is appropriate, having regard to the range of circumstances
under which a dispute of the kind covered by the Personal Protection Bill 2007
might arise. Further, the Commission considers it appropriate to align the
maximum duration of protection orders and domestic violence orders, given the
recommendations made by the Commission in this Report for the inclusion of
grounds for the making a protection order under the Personal Protection Bill
2007 that are generally similar to the grounds provided under the Domestic and
Family Violence Protection Act 1989 (Qld). 1568
13.27

In the Commission’s view, the imposition of a shorter maximum
timeframe is likely to increase the burden on the parties to the order, particularly
those who are not legally represented, in relation to the making of further
applications at the expiration of the existing order.
13.28

The Commission considers however that, in limited circumstances, it
may be appropriate to empower a magistrate to make an order for a period
longer than two years. In the Commission’s view, the circumstances in which
such an order may be made should be limited to where there are ‘special
reasons’ for doing so. The Commission considers that the term ‘special
reasons’ should not be defined in the Personal Protection Bill 2007. This would
enable the court to exercise its discretion to make an order for a longer period
provided there are justifiable grounds for doing so. This is consistent with the
approach taken in section 34A(2) of the Domestic and Family Violence
Protection Act 1989 (Qld).
13.29

13.30
The Commission also considers that specific provision should be made
in the Personal Protection Bill 2007 in relation to when a protection order
ceases. In the Commission’s view, the Bill should provide that unless the order
is earlier set aside or the period for which the order is in force is varied, a
protection order that is not an interim order continues in force:
•

for the period of not more than two years fixed by the court and stated in
the order; or

•

if the court is satisfied there are special reasons for fixing a longer period,
the period of more than two years fixed by the court and stated in the
order.

This is consistent with the approach taken in section 34A(3) of the
Domestic and Family Violence Protection Act 1989 (Qld).
13.31

1568

The Commission has recommended the inclusion of grounds for the making of a protection order similar to
those provided for under the Domestic and Family Violence Protection Act 1989 (Qld), with the exception of
indecent behaviour which the Commission has not recommended. See para 5.66, 5.81, 5.110, 5.113, 8.30 of
this Report.
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DURATION OF INTERIM PROTECTION ORDERS
The Commission has recommended in this Report that the Personal
Protection Bill 2007 should enable the court to make interim protection
orders. 1569 Accordingly, there is a need to consider the duration of such orders.
13.32

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 34B of the Domestic and Family Violence Protection Act 1989
(Qld) makes specific provision for the duration of a temporary protection order.
13.33

Section 34B(1) provides that a temporary protection order continues in
force until the order is returnable before a court (unless the court extends the
order) or the order is revoked by the court, whichever happens first.
13.34

13.35

Section 34B(2)–(6) provides:
(2)

1569

Subsection (3) applies if—
(a)

a temporary protection order is made and has not been
revoked by a court; and

(b)

a court makes a relevant protection order relating to the
temporary protection order on the day the temporary protection
order is returnable before the court.

(3)

If the respondent is not before the court when the court makes the
relevant protection order, despite subsection (1)(a), the court may order
that the temporary protection order continues in force until the
respondent is served with the relevant protection order.

(4)

The temporary protection order continued in force under subsection (3)
is binding on the respondent even though it is not served on the
respondent.

(5)

To remove doubt, it is declared that a court may find the respondent
contravened—
(a)

the temporary protection order continued in force under
subsection (3); and

(b)

the relevant protection order relating to the temporary
protection order to the extent the respondent contravened a
condition of the protection order about which a police officer
told the respondent.

See para 12.39 of this Report.
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(6)

In this section—
relevant protection order, relating to a temporary protection order,
means the protection order made by a court on an application for a
protection order, being the application that allowed a court to make the
temporary protection order.

The provisions of section 34B(2)–(6) were inserted in the Domestic and
Family Violence Protection Act 1989 (Qld) in 2002. 1570 Their purpose is to
enable the court, if a respondent is not present in court when a domestic
violence order is made, to order that the temporary protection order continues in
force until the respondent is served with the domestic violence order: 1571

13.36

These new provisions allow a court to order that a temporary protection order
continue[s] to apply to a respondent who is not present in court when a
domestic violence order is made. Because the temporary protection order
continues to apply, the respondent can be found to have breached the order.
The temporary protection order will end when the respondent has been served
with a copy of the domestic violence order.
…
A respondent cannot currently be charged with breaching the protection order
unless they are present in court, they have been served with a copy of the order
or they have been advised by a police officer of the conditions of the order.
This meant that some aggrieved were unprotected from the time the temporary
protection order ended to the time the resulting protection order was served on
the respondent.

In its current form, section 34B(3) requires the court to exercise its
discretion to order that the temporary order continue in force until the
respondent is served with the domestic violence order. If the court does not
exercise its discretion to make the order, the temporary protection order ceases
when the new domestic violence order is made. This creates a gap in
protection for the persons seeking an order until the new order is served.
13.37

The position in other jurisdictions
The civil restraining order legislation in most of the other jurisdictions
includes provisions limiting the duration of interim protection orders.
13.38

13.39
In the ACT, interim orders made under the Domestic Violence and
Protection Orders Act 2001 (ACT) 1572 remain in force for a period of up to eight
weeks 1573 or until the order is revoked, the application is dismissed or a final
1570
1571
1572
1573

Domestic Violence Legislation Amendment Act 2002 (Qld) s 24. See also Explanatory Notes, Domestic
Violence Legislation Amendment Bill (Qld) 2001, 14–15.
Explanatory Notes, Domestic Violence Legislation Amendment Bill 2001 (Qld), 14–15.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 48, 49.
Domestic Violence and Protection Orders Act 2001 (ACT) s 52(1). Note that an order may be extended for up
to 16 weeks under s 58 of the Act.

Duration of protection orders

371

order is made or served on the respondent if the respondent was not present
when the final order was made. 1574 An emergency order made under the
Act 1575 remains in force until the close of business on the second day after it is
made, or until the order is revoked or a final or interim order is made and served
on the respondent. 1576
In New South Wales, an interim order made by a court remains in force
until it is revoked, or a final order is made or served on the defendant if the
defendant was not present when the order is made, or the application is
withdrawn or dismissed. 1577 The New South Wales Law Reform Commission
has recommended that an interim apprehended violence order should remain in
force for six months or until it has been revoked, confirmed as a final
apprehended violence order or the complaint is withdrawn or dismissed. 1578
That Commission considered that the imposition of a time limit may have the
effect of requiring the courts to deal with matters more expeditiously. 1579
13.40

An interim restraint order in Tasmania operates for a period that may
be specified by the justices, but not exceeding 60 days. 1580

13.41

In Victoria, interim intervention orders apply to stalking. 1581 An interim
order made in the absence of the defendant only operates until the time
specified in the order or the further order of the court. 1582
13.42

13.43
Interim orders can also be made under the legislation in Western
Australia. 1583 An interim violence restraining order remains in force until a final
order comes into force, a hearing is concluded, the order is cancelled or

1574
1575
1576
1577

1578
1579
1580

1581
1582

1583

Domestic Violence and Protection Orders Act 2001 (ACT) s 53.
Domestic Violence and Protection Orders Act 2001 (ACT) pt 7.
Domestic Violence and Protection Orders Act 2001 (ACT) s 70(1).
Crimes Act 1900 (NSW) s 562ZC(1). This provision is replicated in s 24(1) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). For the application of the legislation in New South Wales, see note 1549
of this Report.
New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [7.53], rec
27.
Ibid [7.53].
Justices Act 1959 (Tas) s 106D(2). Note, however, that if it appears to the justices that the interim restraint
order will expire before the conclusion of the relevant proceedings, they may extend the interim restraint order
until a final restraint order is served on the person against whom it is sought, or the proceedings are otherwise
terminated: Justices Act 1959 (Tas) s 106D(3).
See note 1555 of this Report.
Crimes (Family Violence) Act 1987 (Vic) s 8(3). The Victorian Law Reform Commission recently
recommended that interim orders should be made for a minimum of 21 days: Victorian Law Reform
Commission, Review of Family Violence Laws: Report (2006) 278.
Interim orders are orders made under ss 23, 29(1)(a), (3), 43A(7)(a) and 63(4b) of the Restraining Orders Act
1997 (WA), the duration of which is longer than 72 hours: Restraining Orders Act 1997 (WA) s 3 (definition of
‘interim order’).
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expires, or, in the case of a telephone order, three months elapse from the date
the order came into force. 1584
The Commission’s view
Earlier in this Report, the Commission has recommended that the
Personal Protection Bill 2007 should provide for the making of interim protection
orders. 1585 The Commission considers that in light of this recommendation, the
Personal Protection Bill 2007 should also make specific provision for the
duration of interim orders. Elsewhere in this chapter, the Commission has
recommended that, generally, final protection orders should continue for no
longer than two years. 1586 An interim order, by contrast, is one made for a short
period.
13.44

13.45
The Commission is of the view that the provision for the duration of
interim protection orders should be generally similar to section 34B of the
Domestic and Family Violence Protection Act 1989 (Qld).

As mentioned earlier in this chapter, section 34B(1) of the Domestic
and Family Violence Protection Act 1989 (Qld) provides that a temporary
protection order continues in force until the happening of the first of two
specified events namely, the order is returnable before a court (unless the court
extends the order) or the order is revoked by the court.

13.46

13.47
The Commission also contemplates that, under the Personal Protection
Bill 2007, more than one interim protection order might be made by the court
before the application for the final protection order is heard and decided.

In the Commission’s view, the Personal Protection Bill 2007 should
include a provision to the effect that an interim protection order made by a court
is in force until whichever of the following first happens:
13.48

•

the court decides or summarily dismisses the application for the final
order;

•

the application for the protection order in relation to which the interim
order was made is withdrawn with the court’s leave;

•

if the court fixes a period for which the order is to have effect and states
the period in the order – the period expires; or

•

the order is set aside by a court.

1584
1585
1586

Restraining Orders Act 1997 (WA) s 16(4).
See para 12.39 of this Report.
See para 13.30 of this Report.
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An interim protection order made by a magistrate is made by telephone
or other electronic means on ex parte application by a police officer. 1587 An
order obtained in these circumstances should be in force only until the hearing
date, or another earlier event, rather than for a ‘fixed’ period. Elsewhere in this
Report, the Commission has recommended that an interim protection order
made by a magistrate must state the date the court will hear the application for
the final protection order. 1588
13.49

13.50
The Commission therefore considers that the Personal Protection Bill
2007 should specify that an interim protection order made by a magistrate on an
application by a police officer by telephone or other electronic means is in force
until the date stated in the order or, if any of the following happens earlier, when
the first of the following happens:
•

the application for a protection order in relation to which the interim order
was made is withdrawn with a court’s leave;

•

the order is set aside by a court.

The continuation in force of an interim protection order in specified
circumstances is discussed below in paragraphs 13.53 to 13.56.
13.51

The Commission also considers that the Personal Protection Bill 2007
should include a provision to the effect that when a court varies an interim
protection order to increase the period for which the order continues in force,
the court must specify in the order the time and place for the further hearing of
the matter. This would ensure that the order is subject to the operation of the
proposed general provision relating to the duration of interim protection orders.
The Commission notes its recommendation to this effect in Chapter 12 of this
Report. 1589

13.52

Section 34B(2)–(6) of the Domestic and Family Violence Protection Act
1989 (Qld) gives the court discretion to allow a temporary protection order to
remain in force in circumstances where the court has made a protection order in
the absence of the respondent and the respondent has not been served with
that order.

13.53

In the Commission’s view, the Personal Protection Bill 2007 should
include a provision generally similar in effect to section 34B(2)–(6) of the
Domestic and Family Violence Protection Act 1989 (Qld), but subject to some
modification of section 34B(3).
13.54

1587
1588
1589

See para 9.114 of this Report.
See para 12.50 of this Report.
Ibid.
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The Commission considers the provision in the Personal Protection Bill
2007, which is equivalent to section 34B(3) in the Domestic and Family
Violence Protection Act 1989 (Qld), should specify that, if the respondent is not
before the court when the court makes a final order or further interim order, the
interim order continues in force until the respondent is served with the final
order or further interim order. The Bill should also provide, however, that this
does not apply to the extent the respondent contravenes the final order or
further interim order if the respondent has been told of the order by a police
officer.

13.55

13.56
In contrast to the situation under section 34B(3) of the Domestic and
Family Violence Protection Act 1989 (Qld), the provision proposed by the
Commission for inclusion in the Personal Protection Bill 2007 does not give the
court discretion in making an order that the interim order continues. The
Commission considers that a provision to this effect would ensure the continued
protection of the persons for whose benefit the order is made until the new
order is served on the respondent.

The Commission has also considered whether the Personal Protection
Bill 2007 should impose time limits on the duration for which an interim
protection order can continue in force, for example, a certain number of days,
weeks or months.

13.57

The equivalent legislation in the ACT and Tasmania imposes time limits
on the duration for which interim orders can be made. As mentioned earlier in
paragraph 13.40, the New South Wales Law Reform Commission has
recommended that an interim apprehended violence order should remain in
force for six months or until it has been revoked, confirmed as a final
apprehended violence order or the complaint is withdrawn or dismissed. 1590

13.58

The imposition of a particular time limit on the duration of an interim
protection order would require the court to expedite the conduct of the
proceedings. This would assist the parties to litigate their dispute relatively
quickly. On the other hand, the imposition of a time limit would reduce the
flexibility of the court to make longer orders in appropriate circumstances, for
example, where there are difficulties with service. It might also give rise to the
situation where the expiration of an interim protection order before a protection
order or further interim protection order is made exposes the aggrieved and
other persons protected by the interim order to further risk from the respondent.
13.59

The Commission is of the view that it is not appropriate to impose
particular limitations on the period for which an interim protection order can
remain in force. In the Commission’s view, it is important that the court retain
flexibility in dealing with applications for orders under the Personal Protection
Bill 2007. This would enable the court to determine the appropriate length of an
13.60

1590

New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [7.53], rec
27.

Duration of protection orders

375

interim protection order in light of the circumstances of the parties, the
operational needs of the court and other relevant matters.
DURATION OF PROTECTION ORDERS MADE BY CONSENT
In this Report, the Commission has recommended that the court should
be able to make a protection order with the consent of the parties under the
Personal Protection Bill 2007. 1591 Accordingly, there is a need to consider the
duration of such orders.
13.61

The Domestic and Family Violence Protection Act 1989 (Qld)
13.62
In Queensland, there is no specific provision in the Domestic and
Family Violence Protection Act 1989 (Qld) regulating the duration of an order
made by consent. However, section 33 of the Domestic and Family Violence
Protection Act 1989 (Qld) empowers the court to make consent orders subject
to the proviso that the order include only matters that may be dealt with under
the Act.

The position in other jurisdictions
In the ACT, the court is limited to making an order by consent for a
period that is no longer than the period permitted by the Act. 1592

13.63

The civil restraining order legislation in most of the other Australian
jurisdictions makes no specific provision for the duration of orders made by
consent. 1593

13.64

Submissions
In its Discussion Paper, the Commission sought submissions on
whether there should be any restrictions, and if so, what restrictions there
should be on the court’s ability to make a consent order under the Peace and
Good Behaviour Act 1982 (Qld). 1594
13.65

1591
1592
1593

1594

See para 12.78 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 29(4).
Crimes Act 1900 (NSW); Summary Procedure Act 1921 (SA); Justices Act 1959 (Tas); Crimes (Family
Violence) Act 1987 (Vic); Restraining Orders Act 1997 (WA). Neither does the Crimes (Domestic and
Personal Violence) Act 2007 (NSW) contain a specific provision dealing with the duration of a consent order.
As to the application of the legislation in New South Wales and Victoria, see notes 1549, 1555 of this Report.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 78 (Question 7-7).
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A Queensland magistrate considered that the duration of consent
orders should be shorter than for contested orders. This submission considered
that a maximum duration of one year should apply to consent orders with
provision for an automatic extension if there is a proven breach of the order. 1595

13.66

The Commission’s view
The Commission is of the view that it is desirable for the duration of a
protection order made by consent to be for a period no longer than permitted
under the Personal Protection Bill 2007. This is consistent with the position
under the Domestic and Family Violence Protection Act 1989 (Qld) and with the
Commission’s recommendation elsewhere in this Report that the court’s ability
to make a consent order be limited to matters under the Personal Protection Bill
2007. 1596
13.67

RECOMMENDATIONS
13.68

The Commission makes the following recommendations:

When a protection order commences
13-1 The Personal Protection Bill 2007 should provide that a protection
order takes effect: 1597
(a)

on the day it is made; or

(b)

if it is made while an existing protection order, made against
a respondent for the order and for the protection of an
aggrieved person for order, is in force, when the existing
order ends.

See Personal Protection Bill 2007 cl 57.

1595
1596
1597

Submission 12B. The Commission has recommended, at para 12.78 of this Report, that the court be
empowered to make a protection order in a form agreed to by the parties.
See para 12.82 of this Report
See para 13.7 of this Report.
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Duration of protection orders other than interim protection orders
13-2 The Personal Protection Bill 2007 should provide that a protection
order that is not an interim protection order is in force for the period
fixed by the court and stated in the order, unless the order is earlier
set aside or the period for which it is in force is varied. The period
must not be more than two years unless the court is satisfied there
are special reasons for fixing a longer period. 1598
See Personal Protection Bill 2007 cl 58.

Duration of interim protection orders
13-3 A provision should be included in the Personal Protection Bill 2007
to the effect that an interim protection order is in force until
whichever of the following first happens: 1599
(a)

the court decides or summarily dismisses the application for
the protection order in relation to which the interim order was
made;

(b)

the application for a protection order in relation to which the
interim order was made is withdrawn with the court’s leave;

(c)

if the court fixes a period for which the order is to have effect
and states the period in the order, the period expires; or

(d)

the order is set aside by a court.

See Personal Protection Bill 2007 cl 59(1).

13-4

The Personal Protection Bill 2007 should specify that an interim
protection order made by a magistrate on an application by a police
officer by telephone or other electronic means is in force until the
date stated in the order or, if any of the following happens earlier,
when the first of the following happens: 1600
(a)

1598
1599
1600

the application for a protection order in relation to which the
interim order was made is withdrawn with a court’s leave;

See para 13.30 of this Report.
See para 13.48 of this Report.
See para 13.50 of this Report.
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(b)

the order is set aside by a court.

See Personal Protection Bill 2007 cl 59(4).

13-5 Provision should be included in the Personal Protection Bill 2007,
generally similar in effect to section 34B(2)–(6) of the Domestic and
Family Violence Protection Act 1989 (Qld) but subject to
modification of section 34B(3), to provide that if an interim
protection order is in force when a court makes a final order or
further interim order or further interim order on the application and
a respondent for the order is not before the court when the court
makes a final order or further interim order, the interim protection
order continues in force until the respondent is served with the final
order or further interim order. The Bill should also provide,
however, that this does not apply to the extent the respondent
contravenes the final or further interim order if the respondent has
been told of the order by a police officer. 1601
See Personal Protection Bill 2007 cl 59(2), (3).

1601

See para 3.54–13.55 of this Report.
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INTRODUCTION
14.1
The Commission’s terms of reference require it to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘effective’ mechanism
for protection of the community from breaches of the peace and, in particular, to
have regard to the difficulty of enforcing orders made under the Act. 1602

If an order restraining a person from engaging in certain behaviour is to
be effective, there must be an appropriate mechanism for enforcing the order
against the person whose conduct is restrained by it. An order that cannot be
enforced will be of no use to the person for whose benefit it was granted, and
may even encourage the person responsible for the conduct complained of to
believe that he or she can continue to engage in that conduct with impunity. 1603
14.2

The Discussion Paper raised the enforcement of orders as an issue for
consideration and, in particular, sought submissions on whether the Peace and
Good Behaviour Act 1982 (Qld) should provide for an explanation of the order
to be given to the parties and whether specific provisions should be included in
the Act in relation to the role of police in the enforcement of orders. 1604 This
chapter also considers the liability and penalty for breach of an order, defences
to breach, liability for aiding and abetting a breach, and responsibility for the
prosecution of an offence under the Act.
14.3

EXPLAINING THE ORDER
In some cases where a respondent to a peace and good behaviour
order is in breach of the order, the reason for the breach may be that the
respondent does not understand the implications of the order. Similarly, a
person in whose favour an order has been made will face difficulties in
enforcing the order if the person does not understand whether and how an
order has been breached. These issues may be of particular relevance if one
or more of the parties is self-represented. Ensuring that both parties to an
application for an order understand what the grant of an order will mean may
help secure compliance.
14.4

It may be that one or more of the parties may consent to an order
without fully comprehending the consequences of granting or breaching the
order. It is also possible that where one or more of the parties is selfrepresented, the applicant and/or respondent might have limited knowledge

14.5

1602
1603

1604

The terms of reference are set out in Appendix 1 to this Report.
A number of submissions received by the Commission made similar observations: submissions 5, 13, 14, 15,
20, 25. See also, for example, H Katzen, ‘It’s a Family Matter, not a Police Matter: The Enforcement of
Protection Orders’ (2004) 14 Australian Family Law Journal 1, 3–4; Victorian Law Reform Commission,
Review of Family Violence Laws, Report (2006) [10.76]; Crime and Misconduct Commission, Policing
domestic violence in Queensland: Meeting the challenges (March 2005) 66; and New South Wales Law
Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [10.12], [10.41].
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 99–100 (Questions 9-4–9-7).
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about the court’s powers relating to protection order matters, including variation
and revocation.
An explanation might also have a wider effect in relation to compliance.
The New South Wales Law Reform Commission was told: 1605
14.6

… the public humiliation of having a Magistrate explain to the defendant in open
court the conditions of the [apprehended violence order] and the consequences
of breaching those conditions, may be more effective in bringing about a
change in behaviour than actually making the [order] and serving a copy on the
defendant.

The Peace and Good Behaviour Act 1982 (Qld)
14.7
The Peace and Good Behaviour Act 1982 (Qld) does not require the
court to explain the purpose and effect of a peace and good behaviour order or
the consequences of breaching the order to the parties.

The Domestic and Family Violence Protection Act 1989 (Qld)
When an aggrieved or respondent is first personally before a court,
section 14A of the Domestic and Family Violence Protection Act 1989 (Qld)
requires the court to explain the consequences of the application and of an
order made because of the application.

14.8

14.9
Section 50 of the Act also requires the court, when it is about to make a
domestic violence order, to ensure that the aggrieved and the respondent for
the proposed order, if they are present in court, understand the following
matters about the order: 1606
•

the purpose, terms and effect of the order (including, for example, that
the order may be enforceable in other States, Territories and New
Zealand without further notice to the respondent); 1607 and

•

that the aggrieved or respondent may apply for revocation or variation of
the order.

The court is further required to explain to the respondent the possible
consequences of non-compliance with the terms of the proposed order. 1608

14.10

1605
1606
1607

1608

New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [3.45],
n 80 (Submission from the Multicultural Disability Advocacy Association).
Domestic and Family Violence Protection Act 1989 (Qld) s 50(1), (2).
Domestic and Family Violence Protection Act 1989 (Qld) s 50(1)(a)(i), 50(2)(a). Another example relates to
the circumstance where, if the respondent has a weapons licence, or is a body’s representative as mentioned
in s 10(3) of the Weapons Act 1990 (Qld), the licence or endorsement as the body’s representative is dealt
with by ss 27A or 28A of the Weapons Act 1990 (Qld).
Domestic and Family Violence Protection Act 1989 (Qld) s 50(1)(b).
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Section 50 also specifies that the process adopted by the court to
ensure that an aggrieved or a respondent understands the relevant matters may
include using the services of, or help from, other people to the extent that the
court considers appropriate. 1609

14.11

Failure to comply with section 50 does not affect the validity of the
domestic violence order. 1610
14.12

The position in other jurisdictions
The civil restraining order legislation in a number of Australian
jurisdictions contains provisions about explaining an order and the
consequences of non-compliance.
14.13

In the ACT, New South Wales, Victoria and Western Australia, a court
that makes an order must, if the person against whom the order is made is
present in court, explain to the person the terms of the order, the consequences
of breaching the order and how the order may be varied or discharged. 1611

14.14

In the ACT, New South Wales and Western Australia, the explanation
must also be given to the person protected by the order if he or she is
present. 1612 Furthermore, the explanation is to be made in a way that the
person to whom it is given is likely to understand. 1613
14.15

1609

1610
1611

1612

1613

Domestic and Family Violence Protection Act 1989 (Qld) s 50(3). The Act provides the following examples of
services or help the court may consider appropriate:
•

the court may arrange for the clerk or a public service employee at the court, to explain the order to
an aggrieved or respondent;

•

a local interpreter or the telephone interpreter service may be used to explain the order to an
aggrieved or respondent;

•

explanatory notes prepared for aggrieveds or respondents, including non-English speakers, may be
given to an aggrieved or respondent; and

•

the court may arrange with a community government under the Local Government (Community
Government Areas) Act 2004 (Qld), Torres Strait Islander local government, community justice
group or group of elders for someone to explain the order to an aggrieved or respondent.

Domestic and Family Violence Protection Act 1989 (Qld) s 50(4).
Domestic Violence and Protection Orders Act 2001 (ACT) s 24; Crimes Act 1900 (NSW) s 562ZZ(1); Crimes
(Family Violence) Act 1987 (Vic) s 15; Restraining Orders Act 1997 (WA) s 8(1)(a), (c)–(h). The Crimes
(Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007 and will
commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW). Section
562ZZ of the Crimes Act 1900 (NSW) is replicated in s 76 of the Crimes (Domestic and Personal Violence)
Act 2007 (NSW). In Victoria, an intervention order may be made under the Crimes (Family Violence) Act
1987 (Vic) in relation to stalking behaviour even if there is no family relationship between the complainant and
the person sought to be restrained: Crimes Act 1958 (Vic) s 21A(5).
Domestic Violence and Protection Orders Act 2001 (ACT) s 25; Crimes Act 1900 (NSW) s 562ZZ(1);
Restraining Orders Act 1997 (WA) s 8(1)(b)(i), (c)–(h). In Western Australia, the court alternatively may give
the explanation to a parent or guardian of a protected person if the parent or guardian made the application
for the order on behalf of that person.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 24(2), (3), 25(2), (3); Crimes Act 1900 (NSW)
s 562ZZ(3); Restraining Orders Act 1997 (WA) s 8(2).
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In New South Wales, a written explanation must be given to the person
protected by the order and the person against whom the order is made. 1614 In
Western Australia, if the person protected by the restraining order or the person
against whom the order is made is not present in court when the order is made,
or it is not practicable to give the explanation to the person at the time the order
is made, the registrar must arrange for a written explanation to be given to the
person. 1615
14.16

In the ACT, New South Wales and Western Australia, the failure to
explain the order as prescribed does not affect the validity of the order. 1616
14.17

Submissions
In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should provide for an
explanation of an order to be given to the parties. 1617
14.18

The majority of submissions received in relation to this issue
considered that the Peace and Good Behaviour Act 1982 (Qld) should require a
court that is about to make an order under the Act to ensure that the person
seeking the order and/or the person against whom the order is sought, if they
are present in court, understand certain matters about the order. 1618
14.19

The Women’s Legal Service proposed that magistrates receive training
in relation to communicating information about the order to a range of parties to
an order. 1619

14.20

However, Queensland Advocacy Inc considered that the parties are
unlikely to recollect in any detail an explanation about an order given by the
court. 1620
14.21

The Commission’s view
The Commission is of the view that an aggrieved person and a
respondent for a protection order may be assisted to understand their rights or
obligations under the order by having the order explained to them.
14.22

1614
1615
1616
1617
1618
1619
1620

Crimes Act 1900 (NSW) s 562ZZ(2).
Restraining Orders Act 1997 (WA) s 8(3).
Domestic Violence and Protection Orders Act 2001 (ACT) ss 24(4), 25(4); Crimes Act 1900 (NSW)
s 562ZZ(4); Restraining Orders Act 1997 (WA) s 8(4).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 99 (Question 9-1).
Submissions 5, 6, 8, 13, 14, 15.
Submission 8.
Submission 20.
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Court to explain matters about the order to the parties
14.23
The Commission therefore considers that the Personal Protection Bill
2007 should provide that, if an aggrieved person or a respondent is present
when a protection order is being made, and it is practicable for the court to do
so, the court must explain certain matters about the order to each of those
persons when making the protection order.
14.24
In addition, the Commission considers the Personal Protection Bill
2007 should provide that, if another person (other than a police officer) has
applied for the protection order for an aggrieved person, the court may, if it
considers it appropriate, give the explanation to the applicant instead of the
aggrieved person.

This range of potential recipients is broader than that provided under
the Domestic and Family Violence Protection Act 1989 (Qld). Under that Act,
the court is obliged to give the explanation only to the aggrieved and the
respondent for the order applied for. However, the Commission is of the view
that the court may also consider it appropriate in the circumstances to give the
explanation to a person who has sought the order on an aggrieved person’s
behalf.
14.25

The Commission considers that the explanation the court is required to
give should include the following matters:
14.26
•

the purposes and terms of the order;

•

the effect of any condition of the order about possession of a weapon;

•

the consequences of contravening the order;

•

that an aggrieved person or a respondent may apply to the court for the
variation or setting aside of the order; and

•

that the order may be registered in another State or New Zealand without
further notice to the respondent. 1621

1621

See para 17.11 of this Report. In their present form, the relevant legislative provisions in the ACT, New South
Wales, Tasmania and Western Australia are of sufficient generality to apply to an order made under the
Personal Protection Bill 2007 proposed by the Commission: Domestic Violence and Protection Orders Act
2001 (ACT) pt 9, s 84 (definition of ‘recognised order’); Crimes Act 1900 (NSW) pt 15A div 10, s 562ZZS
(definition of ‘external protection order’); Justices Act 1959 (Tas) ss 106A(1) (definition of ‘external restraint
order’), 106B(1), 106GA–106GD; Restraining Orders Act 1997 (WA) ss 3 (definition of ‘corresponding law’),
74–79. In South Australia, the Summary Procedure Act 1921 (SA) specifically recognizes an order made
under the Peace and Good Behaviour Act 1982 (Qld): Summary Procedure Act 1921 (SA) ss 4 (definition of
‘foreign restraining order’), 99H; Summary Procedure (Restraining Orders) Regulations 2006 (SA) s 5. The
external protection order provisions of the Crimes Act 1900 (NSW) are replicated in pt 13 of the Crimes
(Domestic and Personal Violence) Act 2007 (NSW). As to the application of the legislation in New South
Wales, see note 1611 of this Report.
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The Commission also considers that the Personal Protection Bill 2007
should provide that the explanation should be given in English or a language in
which the person is fluent and in a way that ensures, as far as practicable, the
person understands the explanation.

14.27

Registrar to give a written explanation to the parties

In addition to the explanation given to the parties when the court is
about to make an order, the Commission considers that the Personal Protection
Bill 2007 should provide that, if a person to whom the court is required to
explain the order is not present in court when the order is being made, or it is
not practicable for the court to give the explanation at the time the order is being
made, the registrar must ensure that a written statement containing the
explanation is given to the person as soon as practicable.
14.28

14.29
The Commission considers that this written explanation could take the
form of a standard document containing general information about the effect of
an order and particular conditions and information about how the person may
obtain further information about the specific order made in relation to that
person.
Use of other persons to explain order
14.30
The Domestic and Family Violence Protection Act 1989 (Qld) makes
provision for the court to use the services of, or help from, other people, to the
extent the court considers appropriate, to ensure that persons understand the
prescribed matters about the order. 1622 For example, this may involve engaging
the services of court staff, an interpreter or another specified person to explain
an order, or providing explanatory notes to non-English speaking parties. 1623

In the Commission’s view, the degree of formality associated with the
court providing an explanation of an order emphasises the seriousness of the
order. Making the court responsible for explaining an order would also ensure
the consistency of the information given to the parties to the proceedings. 1624
14.31

In the Commission’s view, it is unnecessary to include a legislative
provision clarifying that the court may use the services of other people to ensure
a person understands its explanation about the order.
14.32

1622
1623
1624

Domestic and Family Violence Protection Act 1989 (Qld) s 50(3).
See note 1609 of this Report.
The court may appoint an interpreter to assist in the proceedings, if the interests of justice so require. Section
8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and proceedings and
procedures under the Justices Act 1886 (Qld) that apply in the case of a summary prosecution apply to
proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications. Section 131A of the Evidence Act 1977 (Qld) provides that the court, in a criminal proceeding,
may order the State to provide an interpreter for a complainant, defendant or witness, if the court is satisfied
that the interests of justice so require. A ‘criminal proceeding’ is defined to include a proceeding wherein a
person is charged with a simple offence: Evidence Act 1977 (Qld) s 3, sch 3 (definition of ‘criminal
proceeding’).
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Explanation not to affect the validity of the order
14.33
The Commission also considers that the Personal Protection Bill 2007
should specify that the failure to comply with the provisions about explaining the
protection order to the parties does not invalidate or otherwise affect the order.

BREACH OF AN ORDER
The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) provides that it is an
offence to contravene or to fail to comply with an order, including a condition or
stipulation in the order, made under the Act. The maximum penalty for each
contravention or failure to comply is currently $7500 or imprisonment for one
year. 1625
14.34

If a person is convicted of the offence, the court may make a further
order requiring the offender to keep the peace and be of good behaviour. 1626

14.35

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 80 of the Domestic and Family Violence Protection Act 1989
(Qld) deals with breach of a domestic violence order, including a registered
interstate order, or a condition in an order. That section relevantly provides:

14.36

1625
1626
1627

80

Breach of order or conditions

(1)

temporary
A respondent must not contravene a protection order,
protection order or any other order made under this Act, including a
condition imposed by the order, if—

1627

(a)

the respondent was present in court when the order was made;
or

(b)

the respondent was served with a copy of the order; or

(c)

a police officer told the respondent about the existence of the
order.

Peace and Good Behaviour Act 1982 (Qld) s 10; Penalties and Sentences Act 1992 (Qld) s 5.
Peace and Good Behaviour Act 1982 (Qld) s 11.
Note that s 44 of the Domestic and Family Violence Protection Act 1989 (Qld) provides that a registered
interstate order has the same effect as, and may be enforced against a person as if it were, a protection order
made under the Act.
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Maximum penalty—
(a)

if—
(i)

the respondent has previously been convicted on at
least 2 different occasions of an offence against this
subsection; and

(ii)

at least 2 of those offences were committed not earlier
than 3 years before the present offence was
committed;

2 years imprisonment; or
(b)

otherwise—40 penalty units or 1 year’s imprisonment.

(2)

However, a court may not find a respondent contravened an order
merely because a police officer told the respondent about the existence
of the order, unless the court is satisfied the police officer told the
respondent about the condition that it is alleged the respondent
contravened.

(3)

It is not a defence in proceedings for an offence involving an interstate
order that a person did not know the interstate order—
(a)

could be registered in Queensland; or

(b)

was registered in Queensland.

… [note added]

The position in other jurisdictions
New South Wales

In New South Wales, it is an offence to knowingly contravene a
prohibition or restriction in an apprehended violence order if the person was
served with a copy of the order or was present in court when the order was
made. 1628 If the act that constitutes the offence was an act of violence against a
person, and the defendant was aged 18 years or over at the time of the offence,
the defendant must, if convicted, be sentenced to a term of imprisonment not
exceeding two years, unless the court otherwise orders. 1629 Where the court
does not impose a term of imprisonment, it must give reasons for not doing
so. 1630
14.37

1628

1629
1630

Crimes Act 1900 (NSW) s 562ZG(1)–(2). Section 562ZG of the Crimes Act 1900 (NSW) is replicated in s 14
of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in
New South Wales, see note 1611 of this Report.
Crimes Act 1900 (NSW) s 562ZG(1), (4), (5).
Crimes Act 1900 (NSW) s 562ZG(6).
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The New South Wales Law Reform Commission, in its review of the
apprehended violence order legislation in New South Wales, has recommended
against making provision in the legislation for an offence of aiding and abetting
in relation to the person for whose benefit the order was made. 1631

14.38

The Northern Territory

Under recent amendments to the Justices Act (NT) in the Northern
Territory, a person commits an offence if a personal violence restraining order is
in force against the person and the person engages in conduct that results in a
contravention of the order, provided the person has been given a copy of the
order or, for an order that has been varied, the person has been given a copy of
the order as varied or the person’s conduct also constitutes a contravention of
the order last given to the person. 1632 On conviction, a person is liable to a fine
not exceeding $44 000 or to imprisonment for a period not exceeding two
years. 1633
14.39

South Australia
14.40
In South Australia, it is an offence to contravene or fail to comply with a
restraining order. 1634 A member of the police force who has reason to suspect
that a person has committed the offence of contravening or failing to comply
with an order may arrest the person without warrant and detain him or her. 1635
The person must be brought before the court as soon as practicable. 1636
Tasmania

The Tasmanian legislation provides that a respondent who contravenes
or fails to comply with an order commits an offence and is liable on conviction to
a fine not exceeding $1200 or to imprisonment for a period not exceeding six
14.41

1631

1632

1633
1634
1635
1636

New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [10.46]
rec 45. The Commission considered, however, that there may be other circumstances when the offence is
applicable in relation to persons other than the protected person. Recommendation 45 has been
implemented by s 562ZG(8) of the Crimes Act 1900 (NSW) and, subsequently, s 14(7) of the Crimes
(Domestic and Personal Violence) Act 2007 (NSW) (which was assented to on 7 December 2007 and will
commence on a date to be proclaimed) which provide that a person is not guilty of an offence of aiding,
abetting, counselling or procuring the commission of an offence of contravening an apprehended violence
order if the person is a protected person under the order concerned.
Justices Act (NT) s 92(1), (2), as amended by the Domestic Violence Act (NT). Section 92 of the Justices Act
(NT) is a new provision introduced by amendments, made by the Domestic and Family Violence Act (NT),
which introduce a scheme for the making of personal violence restraining orders. The Domestic and Family
Violence Act (NT), which repeals and replaces pt IV div 7 of the Justices Act (NT), was assented to on 12
December 2007 and will commence on a date to be proclaimed.
Justices Act (NT) s 92(1), as amended by the Domestic and Family Violence Act (NT); Penalty Units Act (NT)
s 3(1).
Summary Procedure Act 1921 (SA) s 99I(1).
Summary Procedure Act 1921 (SA) s 99I(2).
Summary Procedure Act 1921 (SA) s 99I(3).
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months. 1637 Provision is also made for the arrest without warrant and detention
of a person suspected of committing such an offence. 1638
Victoria
14.42
In Victoria, the court may order that a defendant who does not comply
with an order to keep the peace or be of good behaviour be imprisoned until he
or she does comply with the order, or for 12 months, whichever is the
shorter. 1639

If a person against whom an intervention order has been made under
the Victorian family violence legislation in relation to a complaint of stalking, and
who has been served with a copy of the order or given an explanation of the
order contravenes the order in any respect, the person is guilty of an offence.
The penalty for a first offence is a fine not exceeding $26 428 or imprisonment
for a term of not more than two years or both and, for a subsequent offence,
imprisonment for a term not exceeding five years. 1640

14.43

Western Australia

In Western Australia, breach of a restraining order is an offence. 1641
For breach of a violence restraining order the penalty is a maximum fine of
$6000 or a term of imprisonment not exceeding two years, or both. 1642 The
maximum penalty for breach of a misconduct restraining order is $1000. 1643 It is
taken to be an aggravating factor if, in committing an offence, a child with whom
the offender is in a family or domestic relationship is exposed to an act of
abuse. 1644
14.44

1637
1638
1639
1640

1641
1642
1643
1644

Justices Act 1959 (Tas) s 106I(1); Penalty Units and Other Penalties Act 1987 (Tas) s 4.
Justices Act 1959 (TAS) s 106I(2).
Magistrates’ Court Act 1989 (Vic) s 126A(4). Under that Act, the court may make an order binding a person to
keep the peace or be of good behaviour.
Crimes (Family Violence) Act 1987 (Vic) s 22(1); Crimes Act 1958 (Vic) s 21A(5); Monetary Units Act 2004
(Vic) ss 5(2), 7; Victoria Government Gazette, 10 May 2007, 804. For the application of the Crimes (Family
Violence) Act 1987 (Vic), see note 1611 of this Report.
Restraining Orders Act 1997 (WA) s 61(1)–(2a).
Restraining Orders Act 1997 (WA) s 61(1), (2a); Sentencing Act 1995 (WA) s 9(2).
Restraining Orders Act 1997 (WA) s 61(2); Sentencing Act 1995 (WA) s 9(2).
Restraining Orders Act 1997 (WA) s 61(4). The term ‘act of abuse’ means an act of family and domestic
violence or an act of personal violence and includes assault or causing personal injury, kidnapping,
intimidation, and threats to commit such acts: Restraining Orders Act 1997 (WA) ss 3 (definition of ‘act of
abuse’), s 6 (Meaning of ‘act of family and domestic violence’ and ‘act of personal violence’).

390

Chapter 14

Submissions
14.45
In its Discussion Paper, the Commission sought submissions on
whether a breach of a peace and good behaviour order should be an
offence. 1645

The Commission also sought submissions on whether there should be
a separate offence, attracting a more serious penalty, for breach of an order in
aggravated circumstances. 1646
14.46

14.47
A number of submissions expressed the view that a breach of a peace
and good behaviour order should constitute an offence under the Peace and
Good Behaviour Act 1982 (Qld). 1647

In the view of the Chief Magistrate of Queensland, the Peace and Good
Behaviour Act 1982 (Qld) should be amended to include a provision similar in
effect to section 80 of the Domestic and Family Violence Protection Act 1989
(Qld). 1648 The Townsville Community Legal Service Inc expressed a similar
view. 1649

14.48

A number of submissions received by the Commission also considered
whether the Peace and Good Behaviour Act 1982 (Qld) should make provision
for a separate offence, which attracts a more serious penalty, for a breach of an
order in aggravated circumstances.
14.49

Two community legal services supported the inclusion of such a
provision in the Act. 1650
In contrast, another community legal service
considered the existing penalty provision sufficient. 1651
14.50

Caxton Legal Centre Inc and another submission expressed the view
that a broad range of options should be utilised when sentencing an offender for
a breach of an order made under the Peace and Good Behaviour Act 1982
(Qld). 1652 Caxton Legal Centre Inc considered this was particularly important in
the case of persons with mental health problems or borderline intellectual
impairments who could be disadvantaged under the criminal justice system. 1653
14.51

1645
1646
1647
1648
1649
1650
1651
1652
1653

Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 100 (Question 9-9).
Ibid (Question 9-10).
Submissions 5, 8, 12, 12C, 13, 14, 15.
Submissions 12, 12C.
Submission 14.
Submissions 8, 15.
Submission 5.
Submissions 1, 19.
Submission 19.
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The Chief Magistrate of Queensland also considered that, because
some applicants may encourage respondents to breach their order, the Peace
and Good Behaviour Act 1982 (Qld) should provide that it is an offence for an
applicant to aid or abet the breach of an order made for his or her protection. 1654
14.52

The Commission’s view
Liability for breach

In the Commission’s view, the Personal Protection Bill 2007 should
make it an offence to contravene a protection order made under the Bill.
14.53

The Commission considers that, similar to section 80(1) of the
Domestic and Family Violence Protection Act 1989 (Qld), it should be specified
in the Personal Protection Bill 2007 that liability arises in relation to a charge of
breach of an order in the following circumstances:
14.54

•

the respondent was present in court when the order was made; or

•

the respondent was served with a copy of the order; or

•

a police officer told the respondent about the existence of the order.

The Commission also considers that, similar to section 80(2) of the
Domestic and Family Violence Protection Act 1989 (Qld), where a police officer
has told the respondent about the existence of the order, the respondent must
not be found liable for the breach unless the court is satisfied the police officer
told the respondent about the condition the respondent is alleged to have
contravened.
14.55

Given that the Commission has recommended that a court may vary or
set aside a protection order with effect from the day the order was originally
made, 1655 the Commission considers that the Personal Protection Bill 2007
should also provide that a person does not commit an offence by doing an act
or making an omission that did not constitute an offence when the act was done
or the omission was made.
14.56

14.57
The Commission has recommended elsewhere in this Report that the
same principles in relation to enforceability should apply in respect of a
corresponding order registered under the Personal Protection Bill 2007. 1656 The
Commission has recommended that a registered corresponding order, which is
to have effect as a protection order made under the Personal Protection Bill
2007, should be enforceable if the respondent was present in court when the
order was made, the respondent was served with a copy of the registered order
1654
1655
1656

Submission 12B.
See para 15.52 of this Report.
See para 17.50 of this Report.
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or the respondent was told by a police officer about the order. If notice of the
registration has been withheld, the order should be enforceable as if the
respondent had been served with a copy of the order. 1657 This would ensure
that a registered corresponding order is enforceable despite an order by the
court that the respondent is not to be notified of the registration of the order.
Because section 80(3) of the Domestic and Family Violence Protection Act
1989 (Qld) is essentially declaratory, the Commission does not consider it
necessary to include a similar provision in the Personal Protection Bill 2007.
The Commission also notes that in several other Australian
jurisdictions, the court is required, when making an order, to explain the
consequences of an order. In particular, in the ACT, the court is specifically
required to explain to the respondent to a protection order that the order may be
registered and enforced in another State, Territory or New Zealand without
notice of the registration being given to the respondent. 1658 In Western
Australia, the court must also explain that an order may be registered and
enforced in another Australian jurisdiction. 1659
14.58

Penalty
14.59
The Penalties and Sentences Act 1992 (Qld) empowers a court, when
it sentences a person for an offence, to utilise a number of sentencing options
including imprisonment, a fine, a fine option order, a community based order
and an absolute or conditional release. 1660 This ensures that a court has
sufficient flexibility when with dealing an offender for a breach of an order to
impose an appropriate sentence in the circumstances. For example, a court
may make a probation order that requires the offender to take part in
counselling and satisfactorily attend other programs 1661 during the period of the
order or to submit to medical, psychiatric or psychological treatment. 1662

The Queensland domestic violence legislation enables the court to
impose a higher penalty in relation to a breach of a domestic violence order
committed in circumstances of aggravation. 1663 The imposition of a tiered

14.60

1657

1658
1659
1660

1661
1662
1663

Note that the Commission has recommended that when a corresponding order is registered in Queensland, a
copy of the registered order must be served on the respondent, unless the Court otherwise orders. See para
17.46 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 24(2)(d).
Restraining Orders Act 1997 (WA) s 8(1)(c).
Penalties and Sentences Act 1992 (Qld) pts 3 (Releases, restitution and compensation), 4 (Fines),
5 (Intermediate orders), 6 (Intensive correction orders), 7 (Other provisions relating to community based
orders), 8 (Orders of suspended imprisonment), 9 (Imprisonment). A ‘community based order’ means any
community service order, intensive correction order or probation order: Penalties and Sentences Act 1992
(Qld) s 4 (definition of ‘community based order’).
Penalties and Sentences Act 1992 (Qld) ss 91, 93(1)(d).
Penalties and Sentences Act 1992 (Qld) ss 91, 94(1)(a).
Domestic and Family Violence Protection Act 1989 (Qld) s 80(1). See para 14.36 of this Report.
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penalty system reflects the complex nature of domestic violence disputes which
generally involve cyclical patterns of violence.
Given that the proposed Personal Protection Bill 2007 does not apply
to persons in domestic relationships, the Commission considers that the Bill
should not provide for a separate offence, which attracts a more serious
penalty, for a breach of a protection order in circumstances of aggravation.
Where a breach of an order involves serious criminal behaviour, the criminal
law provides an appropriate remedy for dealing with that conduct.
14.61

The Commission considers that the maximum penalty for a breach of a
protection order should be set at a similar level to the penalty imposed under
section 80(1) of the Domestic and Family Violence Protection Act 1989 (Qld) for
a breach of a domestic violence order that does not involve a circumstance of
aggravation.
14.62

The power to make a further order
14.63
In the Commission’s view, the Personal Protection Bill 2007 should
provide that, if a court finds a person guilty of an offence of breach of a
protection order, the court may, in addition to any penalty the court may impose
for the offence, vary the existing protection order in the way the court considers
appropriate or make another protection order against the person. This would
enable a court to make appropriate changes to ensure the future safety of a
person protected by an order.
Aiding and abetting a breach
14.64
The Commission also concurs with the Chief Magistrate’s view that an
offence for aiding and abetting the respondent’s breach of a protection order
should be available where appropriate. Circumstances may arise where a
respondent breaches an order as a consequence of being deliberately
encouraged or assisted to do so by another person, such as a friend or an
associate or by a person protected by the order. 1664 The Commission notes
that section 7 of the Criminal Code (Qld), which extends criminal responsibility
to a person who is a party to an offence, will ordinarily apply. 1665 It is not
necessary therefore to include a specific offence provision for aiding and
1664

1665

Liability for aiding a person to commit an offence will arise if the person knew of the essential matters of the
principal offence and intended to assist or encourage the commission of the offence: Giorgianni v The Queen
(1985) 156 CLR 473, 487–8 (Gibbs CJ), 494 (Mason J), 500, 506–7 (Wilson, Deane and Dawson JJ). A
person may aid the commission of an offence, for example, by intentionally encouraging its commission by
the person’s words or by the person’s presence and behaviour: R v Sherrington [2001] QCA 105, [12]
(McPherson JA); R v Lowery (No 2) [1972] VR 560, 561 (Smith J).
Section 7 of the Criminal Code (Qld) is generally consistent with the common law and applies to all offences
against the statute law of Queensland, including simple offences: see Osland v The Queen (1998) 197 CLR
316, [70]–[71] (McHugh J); Renwick v Bell [2002] 2 Qd R 326. Section 7 deems guilty of an offence a person
who actually does the punishable act, and a person who does an act that aids another to do the punishable
act, or who aids, or counsels or procures, another to do the punishable act: Criminal Code (Qld) s 7(1).
Section 7(1) also encompasses an omission to do an act. In the case of counselling or procuring an offence,
the person charged may be charged either with committing the offence or with counselling or procuring its
commission: Criminal Code (Qld) s 7(2).
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abetting, or counselling or procuring, in the Personal Protection Bill 2007. The
Commission also notes that prosecutorial discretion will be exercised in each
case given that, particularly where the person who encouraged the
respondent’s breach is the person protected by the order, it may not always be
appropriate for an aiding and abetting offence to be charged. 1666
DEFENCES TO A BREACH OF AN ORDER
Consent as a defence to breach
The issue of consent as a defence to a breach of an order made under
civil restraining order legislation has been considered in separate reviews by the
New South Wales Law Reform Commission and the former Western Australian
Department of Justice.
Each of those bodies generally considered it
undesirable to provide consent as a defence to a breach of a condition in a
restraining order. It was perceived that making the defence available could
undermine the status of a restraining order as a court order by enabling the
parties to vary their arrangement at will. 1667 It was also considered that the
appropriate avenue for changing some aspect of the order is to make an
application for variation or revocation of the order. 1668
14.65

14.66
The Western Australian legislation was amended in 2004 to remove
consent as a defence to the breach of a restraining order. 1669

Other defences
The Western Australian legislation was amended in 2004 to provide a
number of new defences to a charge of breaching a restraining order. 1670
14.67

1666

1667

1668

1669

1670

Note also that there is some authority for construing an offence provision to exclude the operation of aiding
and abetting provisions, like s 7 of the Criminal Code (Qld), to a person of a class for whose protection the
offence provision is designed, for example, a sexual offence victim: Giorgianni v The Queen (1985) 156 CLR
473, 491 (Mason J), citing Mallan v Lee (1949) 80 CLR 198, 216 (Dixon J); R v Tyrrell [1894] 1 QB 710; and
R v Whitehouse [1977] 1 QB 868. Also see R v Maroney [2002] 1 Qd R 285, [6] (Davies JA).
New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [10.45];
Western Australian Department of Justice, Report on a Review of Legislation Relating to Domestic Violence,
Final Report (June 2004) 31. Also see The Domestic Violence Legislation Working Group, Model Domestic
Violence Laws, Report (April 1999) 215.
New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [10.45];
Western Australian Department of Justice, Report on a Review of Legislation Relating to Domestic Violence,
Final Report (June 2004) 31.
Acts Amendment (Family and Domestic Violence) Act 2004 (WA) s 42. The former Western Australian
Department of Justice recommended that consent be removed as a defence to the offence of breach under
the Restraining Orders Act 1997 (WA): Western Australian Department of Justice, Report on a Review of
Legislation Relating to Domestic Violence, Final Report (June 2004) 31.
Acts Amendment (Family and Domestic Violence) Act 2004 (WA) s 42. The former Western Australian
Department of Justice recommended the inclusion of these various defences in the Restraining Orders Act
1997 (WA): Western Australian Department of Justice, Report on a Review of Legislation Relating to
Domestic Violence, Final Report (June 2004) 31.
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The circumstances specified in section 62 of the Restraining Orders
Act 1997 (WA) as a defence include that, in carrying out the act that constituted
the offence, the person was: 1671
14.68

•

using a process of family dispute resolution; or

•

acting as a result of such an emergency that an ordinary person in
similar circumstances would have acted in the same way.

The Commission’s view
Later in this chapter, the Commission has recommended that the
prosecution of an offence under the Personal Protection Bill 2007 be taken in a
summary way under the Justices Act 1886 (Qld). 1672 One of the consequences
of prosecuting a breach of a protection order in a summary way under the
Justices Act 1886 (Qld) is that the defences available under the Criminal Code
(Qld) apply to a person charged with the offence so that he or she is not liable
to punishment for the offence. 1673 These defences include, for example, the
defence of an act or omission that occurs independently of the exercise of the
person’s will or an event that occurs by accident, the defence of mistake of fact
and the defence of emergency. 1674 The Commission therefore considers it
unnecessary to make specific provision for the Criminal Code (Qld) defences in
the Personal Protection Bill 2007.
14.69

The Commission is also concerned that, if particular circumstances that
may absolve the respondent to a protection order from liability for breach are
specified in the Personal Protection Bill 2007, some respondents could be
encouraged to misrepresent behaviour that contravenes an order in the guise of
a particular defence. In particular, the Commission has considered whether,
following the making of a protection order that includes a contact prohibition,
contact between the parties for the purpose of facilitating and/or engaging in
mediation may constitute a circumstance in which a defence applies to a charge
of a breach of an order. It is possible that a defence based on the use of a
dispute resolution method such as mediation, may be used by one party as a
means of further harassing the other. The Commission does not wish to
undermine the importance of genuine attempts by the parties to mediate their
dispute but considers that, in these circumstances, the parties may apply to
vary an order by consent to allow contact for the purposes of attempting
mediation.

14.70

1671

1672
1673

1674

Restraining Orders Act 1997 (WA) s 62. The other defences specified in s 62 are that in carrying out the act,
the person was instructing or acting through a legal practitioner or acting in accordance with an action taken
by a person or authority under a child welfare law.
See para 14.74 of this Report.
Criminal Code (Qld) ch 5 (Criminal responsibility). The provisions of ch 5 apply to all persons charged with
any criminal offence against the statute law of Queensland: Criminal Code (Qld) s 36. Criminal offences
comprise crimes, misdemeanours and simple offences: Criminal Code (Qld) s 3(2).
See, for example, Criminal Code (Qld) ss 23, 24, 25.
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PROSECUTION OF OFFENCES
One of the critical factors that determines the effectiveness of the
peace and good behaviour legislation in protecting persons from violence is the
prosecution of breaches.

14.71

The Peace and Good Behaviour Act 1982 (Qld)
Section 12 of the Peace and Good Behaviour Act 1982 (Qld) specifies
that proceedings for an offence of breach of a peace and good behaviour order
may be taken in a summary way under the Justices Act 1886 (Qld).

14.72

The Domestic and Family Violence Protection Act 1989 (Qld)
Consistent with the position under the Peace and Good Behaviour Act
1982 (Qld), section 83(1) of the Domestic and Family Violence Protection Act
1989 (Qld) specifies that a prosecution for an offence against the Act shall be
taken in a summary manner under the Justices Act 1886 (Qld).

14.73

The Commission’s view
The Commission considers that the Personal Protection Bill 2007
should specify that a proceeding for an offence against the Bill must be taken in
a summary way under the Justices Act 1886 (Qld).

14.74

THE ROLE OF THE POLICE IN ENFORCEMENT OF ORDERS
There is no provision in the Peace and Good Behaviour Act 1982 (Qld)
that confers specific powers on police officers in relation to suspected or alleged
breaches of peace and good behaviour orders.
14.75

However, the Queensland Police Service’s Operational Procedures
Manual states that officers identifying breaches of orders made under the Act
may institute proceedings by complaint and summons under the Justices Act
1886 (Qld), proceedings under the Police Powers and Responsibilities Act 2000
(Qld) (including arrest without warrant) or, in the case of a child, proceedings
under the Juvenile Justice Act 1992 (Qld). The Manual states: 1675
14.76

Officers should when deciding the method of proceedings, amongst other
things, consider the safety and welfare of the complainant and whether there
would be a continuation or repetition of the commission of another offence if
such action decided would not be taken.

However, information provided to the Commission by the Queensland
Police Service suggests that, although quantitative data are not available, the

14.77

1675

Queensland Police Service, Operational Procedures Manual [13.4.1].
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frequency of prosecution proceedings commenced by the Queensland Police
Service for offences under the Peace and Good Behaviour Act 1982 (Qld) is
very low. 1676
14.78
This information is consistent with other anecdotal material provided to
the Commission. 1677 Legal Aid Queensland noted: 1678
Even when a Peace and Good Behaviour Order is obtained it will often not stop
the breaches of the peace. In most instances, applicants are left to try and take
action themselves against the Respondent for breach of order. … Many
people who are the victim of conduct which falls within the ambit of the Act are
vulnerable and disadvantaged people such as the elderly, children, mentally ill,
intellectually impaired, disabled or linguistically disadvantaged. They lack the
capacity to collect evidence. In many cases, even when the alleged breach is
extremely serious, the police decline to themselves charge the respondent with
Breach of a Peace and Good Behaviour Order.
…
Breach of a Peace and Good Behaviour Order must be one of very few
examples where an individual … is left with the responsibility of taking legal
proceedings to have a perpetrator held accountable for an offence against
them.

The Domestic and Family Violence Protection Act 1989 (Qld)
Section 83(2) of the Domestic and Family Violence Protection Act 1989
(Qld) provides that a complaint for an offence against the Act shall be laid by a
police officer. 1679

14.79

The position in other jurisdictions
In New South Wales, South Australia and Tasmania, the civil
restraining order legislation confers specific powers on police officers in relation
to suspected or alleged breaches of orders. These powers include arrest
without warrant and detention.
14.80

In New South Wales, a person believed on reasonable grounds by a
police officer to have committed an offence under an Act may be arrested
without warrant before being brought as soon as practicable before an
authorised officer to be dealt with for the offence. 1680 If a police officer decides

14.81

1676
1677
1678
1679

1680

Information provided by the Acting Commissioner, Queensland Police Service, 6 September 2004.
Information provided by the Chief Magistrate of Quensland, Judge MP Irwin, 25 August 2004 and by Caxton
Legal Centre Inc, 23 August 2004; Submission 5.
Information provided by Legal Aid Queensland, 8 September 2004; Submission 13.
Section 83(2) of the Domestic and Family Violence Protection Act 1989 (Qld) further specifies that, in the case
of an offence defined in s 82 (Restriction on publication of proceedings) of the Act, the Minister’s consent
must be obtained before a complaint can be laid.
Law Enforcement (Powers and Responsibilities) Act 2002 (NSW) s 99.
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not to initiate or proceed with criminal proceedings in respect of a reasonably
suspected contravention of an apprehended violence order, the police officer
must make a written record of the reasons for the decision. 1681 Similarly, if a
decision is made not to initiate or proceed with criminal proceedings against a
person in respect of whom an alleged breach of an order has been reported, the
officer must make a written record of the reasons for the decision. 1682
In South Australia, a member of the police force who has reason to
suspect that a person has committed the offence of contravening or failing to
comply with an order may arrest the person without warrant and detain him or
her. 1683 The person must be brought before the court as soon as practicable to
be dealt with for the offence. 1684

14.82

The Tasmanian legislation specifies that, where a police officer has
reasonable cause to suspect that a person has committed the offence of
contravening or failing to comply with an order, the police officer may, without
warrant, arrest and detain the person. For the purpose of arresting and
detaining such a person, the police officer may enter, by force if necessary, any
premises on which the police officer has reasonable cause to believe the
person is present and search those premises for the person. 1685

14.83

Submissions
14.84
In its Discussion Paper, the Commission sought submissions on
whether the Peace and Good Behaviour Act 1982 (Qld) should provide for
enforcement of orders made under the Act by police. 1686

The majority of submissions received by the Commission in relation to
this issue considered that the Peace and Good Behaviour Act 1982 (Qld)
should contain specific provisions relating to the obligations and powers of
police officers in enforcing orders made under the Act. 1687
14.85

The Chief Magistrate of Queensland considered that the Peace and
Good Behaviour Act 1982 (Qld) should be amended to include a provision
similar in effect to section 83 of the Domestic and Family Violence Protection
14.86

1681

1682
1683
1684
1685
1686
1687

Crimes Act 1900 (NSW) s 562ZG(7). This provision is replicated in s 14(8) of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). For the application of the legislation in New South Wales, see note 1611
of this Report.
Crimes Act 1900 (NSW) s 562ZG(7).
Summary Procedure Act 1921 (SA) s 99I(2).
Summary Procedure Act 1921 (SA) s 99I(3).
Justices Act 1959 (Tas) s 106I(2).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 100 (Question 9-4).
Submissions 5, 8, 12, 12C, 13, 14, 15, 19, 20, 22, 23, 25, 28.
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Act 1989 (Qld) to enable a police officer to lay a complaint for the offence of
breach of an order. The Chief Magistrate observed that: 1688
This will ensure that the police will prosecute the offences with the same
consequences as prosecuting the application for the order.

Queensland Legal Aid noted that there are difficulties in the
enforcement of peace and good behaviour orders because the individual has
responsibility for enforcing the orders: 1689
14.87

Breach of a Peace and Good Behaviour Order must be one of very few
examples where an individual (as opposed to an organisation, company or
government department or agency) is left with the responsibility of taking legal
proceedings to have a perpetrator held accountable for an offence against
them. This makes Peace and Good Behaviour Orders useless in many
instances.

A submission from the Townsville Community Legal Service Inc
stated: 1690
14.88

We consider that one of the most frequently heard complaints regarding the Act
is the perception by the community that the police won’t follow up a breach of
the Act. … the Act is one of the few left (in any jurisdiction) where an individual
is left to take their own legal action for a breach of the order.

14.89

The South West Brisbane Community Legal Centre Inc noted that: 1691
Clients have reported to us that they have had no success in having police
prosecute breaches and one of our clients reports being told by police that if the
client did not stop ringing them reporting continued breaches that they would
prosecute the client for being a nuisance. The issue was taken up by a senior
police officer on complaint and an indication by our client that the matter would
be referred to the CMC. The client (whom we had assisted in obtaining an
order) was in an extremely vulnerable position and was caring for an extremely
ill spouse. We submit that the obligation is required in the Act, not in a manual.

14.90

Caxton Legal Centre Inc has observed: 1692
We do not consider that individual complainants are appropriately equipped to
prosecute a breach of an order made under the Act. It would be desirable for
the QPS to be in charge of prosecutions, especially given that breaches are
treated as criminal acts. Given the resources of the QPS and its internal
networking and communications, it would be more efficient for orders made
under the Act to be able to be registered with QPS so that the Police could
immediately act upon a complaint, knowing exactly the terms of the order.

1688
1689
1690
1691
1692

Submission 12C.
Submission 13.
Submission 14.
Submission 15.
Submission 19.
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They could investigate breach complaints and make any prosecution deemed
appropriate.

Submissions from the Citizens Advice Bureau and Gold Coast Legal
Service and two individuals also commented on the difficulty of enforcement of
peace and good behaviour orders in the absence of police involvement. 1693

14.91

Queensland Advocacy Inc commented that if a breach is not followed
up because the aggrieved is not equipped to enforce the order, it is an invitation
to the respondent to continue to breach the order. 1694
14.92

Three submissions raised the issue of potential resource implications
for the Queensland Police Service in carrying out an increased role in the
enforcement of peace and good behaviour orders, particularly in light of the
existing role of police under the Queensland domestic violence legislation. 1695
For example, the Women’s Legal Service expressed the view that: 1696
14.93

The difficulty in mandating a police role in enforcement is that there are
insufficient police resources to handle the current demands of the [Domestic
and Family Violence Protection Act 1989 (Qld)] without adding to those
responsibilities under other legislation.

14.94
On the other hand, the Queensland Police Service has informed the
Commission that, in light of the inclusion in the Operational Procedures Manual
of a policy on police enforcement of breaches of peace and good behaviour
orders, it considers that the Peace and Good Behaviour Act 1982 (Qld) contains
adequate enforcement mechanisms. 1697
14.95
The Queensland Police Service has also informed the Commission that
considering the level of involvement of police officers in the enforcement of the
domestic violence legislation, it does not support any increased involvement of
officers in the enforcement of the Peace and Good Behaviour Act 1982
(Qld). 1698 It therefore considered that the Peace and Good Behaviour Act 1982
(Qld) should not include specific provisions in relation to the obligations of police
officers in enforcing peace and good behaviour order. 1699

1693
1694
1695
1696
1697
1698
1699

Submissions 1, 5, 31.
Submission 20.
Submissions 5, 8, 26.
Submission 8.
Submission 21.
Information provided by the Acting Commissioner, Queensland Police Service, 6 September 2004.
Submission 21.
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The Commission’s view
The Commission concurs with the view expressed in many of the
submissions received by the Commission that the Peace and Good Behaviour
Act 1982 (Qld) does not provide an adequate mechanism for prosecuting a
breach of an order.
14.96

14.97
The Commission considers that, in order to facilitate the prosecution of
offences for the breach of a protection order, the Personal Protection Bill 2007
should provide that a proceeding for an offence against the Bill must be started
by a police officer. 1700

The Commission acknowledges that making police responsible for
laying complaints would likely have resource implications for the Queensland
Police Service, members of which already have substantial responsibilities in
relation to policing domestic violence orders. Nonetheless, the Commission
considers it necessary for police to assume an active role in the enforcement of
protection orders in order to ensure the effectiveness of the protective
mechanism provided under the proposed Personal Protection Bill 2007. This
prosecutorial role is consistent with the existing role of police in the enforcement
of the criminal law.
14.98

14.99
One of the benefits of making police responsible for the enforcement of
protection orders is that the prosecution of a breach does not depend on the
ability of a person protected by an order to prosecute the breach himself or
herself. Another benefit is that the involvement of police in the enforcement of
protection orders is likely to give members of the community confidence in the
effectiveness of such orders. As noted earlier in this Report, the Queensland
Police Service also has an important role in community policing and crime
prevention. Police involvement in the enforcement of orders made under the
Bill is consistent with that role, particularly given the significance of protection
orders in preventing disputes from escalating into violent crime.

In light of the Commission’s recommendation that the police be given
responsibility for starting proceedings for breach of a protection order, the
Commission further recommends that consideration be given by the
Commissioner of Police to revising the procedures contained in the Operational
Procedures Manual in relation to the role of police in enforcing a breach of a
protection order if the Personal Protection Bill 2007 is implemented.

14.100

1700

Note that s 382 of the Police Powers and Responsibilities Act 2000 (Qld) enables a police officer to issue a
notice to appear for an offence instead of issuing a complaint and summons under the Justices Act 1886
(Qld). Section 382(2) of the Act provides that if a police officer reasonably suspects that a person has
committed or is committing an offence, the police officer may issue and serve a notice (notice to appear) on
the person. Section 388(1), (2) of that Act further provides that a notice to appear is taken to be a complaint
and summons under the Justices Act 1886 (Qld).
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In the Commission’s view, it is appropriate for a police officer to use his
or her discretion to decide, based on various considerations, 1701 whether to start
a proceeding for an offence of breach of an order. Consequently, the
Commission does not consider that the Personal Protection Bill 2007 should
include specific provisions relating to the obligation of a police officer to act in
the enforcement of an order in particular circumstances. 1702

14.101

Nonetheless, the Commission further considers that the role of police in
the enforcement of protection orders should be reviewed in five years from the
date of implementation of the proposed Personal Protection Bill 2007 in order to
gauge the effectiveness and efficiency of police in enforcing orders. If it is
apparent that the role or function of the police in enforcing orders is ineffective
or inefficient, then consideration should be given to addressing those
deficiencies through appropriate mechanisms, including the amendment of the
Personal Protection Bill 2007 to impose specific duties and obligations on police
officers in relation to the enforcement of orders.
14.102

The Commission also considers it appropriate for police to exercise
prosecutorial discretion in relation to offences for contravention of a
non-publication order made under the Bill. 1703 The Commission therefore does
not consider it necessary to include a special requirement for Ministerial
consent for publication offences as is provided by the Domestic and Family
Violence Protection Act 1989 (Qld). 1704
14.103

RECOMMENDATIONS
14.104

1701
1702

1703

1704

The Commission makes the following recommendations:

See generally the considerations outlined in the General Prosecution Policy set out in the Queensland Police
Service, Operational Procedures Manual [3.4].
Note that the Police Powers and Responsibilities Act 2000 (Qld) consolidates the powers and responsibilities
police officers have for investigating offences and law enforcement. The Police Service Administration Act
1990 (Qld) and the Crime and Misconduct Act 2001 (Qld) also contain provisions relating to allegations of
police misconduct.
Note that elsewhere in this Report, the Commission has recommended that the court be empowered to make
a non-publication order in relation to information about a proceeding under the Personal Protection Bill 2007
and that contravention of a non-publication order is an offence: see para 18.46, 18.64, 18.75 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 83(2). See note 1679 of this Report.
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Explaining the order
14-1

The Personal Protection Bill 2007 should provide that, if an
aggrieved person or a respondent is present in court when a
protection order is being made, and it is practicable to do so, the
court must explain the following matters about the order to the
person when making the protection order: 1705
(a)

the purposes and terms of the order;

(b)

the effect of any condition of the order about possession of a
weapon;

(c)

the consequences of contravening the order;

(d)

that an aggrieved person or a respondent may apply to the
court for the variation or setting aside of the order; and

(e)

that the order may be registered in another State or New
Zealand without further notice to the respondent.

See Personal Protection Bill 2007 cl 55(1), (2).

14-2

The Personal Protection Bill 2007 should provide that, if another
person (other than a police officer) has applied for the protection
order for an aggrieved person, the court, if it considers it
appropriate, may give the explanation to the applicant instead of the
aggrieved person for whom the application was made. 1706
See Personal Protection Bill 2007 cl 55(5).

14-3

The Personal Protection Bill 2007 should provide that the
explanation must be given in English or in a language in which the
person is fluent, and in a way that ensures, as far as practicable, the
person understands the explanation. 1707
See Personal Protection Bill 2007 cl 55(3).

1705
1706
1707

See para 14.23, 14.26 of this Report.
See para 14.24 of this Report.
See para 14.27 of this Report.
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The Personal Protection Bill 2007 should specify that if a person to
whom the court is required to explain the order is not present in
court when the order is being made, or it is not practicable for the
court to give the explanation at the time the order is made, the
registrar must ensure a written statement explaining the matters the
court is to explain is given to the person as soon as practicable. 1708
See Personal Protection Bill 2007 cl 55(4).

14-5 The Personal Protection Bill 2007 should specify that failure to
comply with the provisions about explaining the order does not
invalidate or otherwise affect the protection order. 1709
See Personal Protection Bill 2007 cl 55(6).

Breach of an order
14-6 The Personal Protection Bill 2007 should make it an offence to
contravene a protection order made under the Bill. 1710
See Personal Protection Bill 2007 cl 115(1).

14-7 The Personal Protection Bill 2007 should provide that liability arises
in relation to a charge of breach of a protection order made under
the Bill in the following circumstances: 1711
(a)

the respondent was present in court when the order was
made; or

(b)

the respondent was served with a copy of the order; or

(c)

a police officer told the respondent about the existence of the
order.

See Personal Protection Bill 2007 cl 115(1).

1708
1709
1710
1711

See para 14.28 of this Report.
See para 14.33 of this Report.
See para 14.53 of this Report.
See para 14.54 of this Report.
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The Personal Protection Bill 2007 should provide that, where a
police officer has told the respondent about the existence of the
protection order, the respondent must not be found liable for the
breach unless the court is satisfied the police officer told the
respondent about the condition the respondent is alleged to have
contravened. 1712
See Personal Protection Bill 2007 cl 115(2).

14-9

The Personal Protection Bill 2007 should provide that a person
does not commit an offence by doing an act or making an omission
that was not an offence when the act was done or the omission was
made. 1713
See Personal Protection Bill 2007 cl 115(3).

14-10 The maximum penalty for a breach of a protection order made
under the Bill should be set at a similar level to the penalty imposed
under section 80(1) of the Domestic and Family Violence Protection
Act 1989 (Qld) for a breach of a domestic violence order that does
not involve a circumstance of aggravation. 1714
See Personal Protection Bill 2007 cl 115(1).

14-11 The Personal Protection Bill 2007 should provide that, if a court
finds a person guilty of an offence of breach of a protection order,
the court may, in addition to any penalty the court may impose for
the offence, vary the existing protection order in the way the court
considers appropriate or make another protection order against the
person. 1715
See Personal Protection Bill 2007 cl 115(4).

Prosecution of offences
14-12 The Personal Protection Bill 2007 should provide that a proceeding
for an offence against the Bill must be taken in a summary way
under the Justices Act 1886 (Qld). 1716

1712
1713
1714
1715
1716

See para 14.55 of this Report.
See para 14.56 of this Report.
See para 14.62 of this Report.
See para 14.63 of this Report.
See para 14.74 of this Report.
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See Personal Protection Bill 2007 cl 117(b).

The role of the police in enforcement of orders
14-13 The Personal Protection Bill 2007 should specify that a proceeding
for an offence against the Bill must be started by a police officer. 1717
See Personal Protection Bill 2007 cl 117(a).

14-14 Consideration should be given by the Commissioner of Police to
revising the procedures contained in the Operational Procedures
Manual in relation to the role of police in enforcing a breach of a
protection order made under the Personal Protection Bill 2007 if the
Bill is implemented. 1718
14-15 The role of police in the enforcement of protection orders should be
reviewed in five years from the date of implementation of the
Personal Protection Bill 2007 in order to gauge the effectiveness
and efficiency of police in enforcing orders. If it is apparent that the
role or function of the police in enforcing orders is ineffective or
inefficient, then consideration should be given to addressing those
deficiencies through appropriate mechanisms, including the
amendment of the Personal Protection Bill 2007 to impose specific
duties and obligations on police officers in relation to the
enforcement of orders. 1719

1717
1718
1719

See para 14.97 of this Report.
See para 14.100 of this Report.
See para 14.102 of this Report.
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INTRODUCTION
15.1
As part of its review of the Peace and Good Behaviour Act 1982 (Qld),
the Commission is required by its terms of reference to consider whether the
Act provides an ‘effective’ mechanism for the protection of the community from
breaches of the peace. 1720

The Act provides for the court to make a peace and good behaviour
order for the protection of a complainant. The question of whether this
mechanism is effective raises a number of issues for consideration, including
whether the Personal Protection Bill 2007 should empower the court to vary or
set aside protection orders. This chapter considers the court’s power to vary or
set aside protection orders, who may apply to vary or set aside an order and the
procedures on an application for varying and setting aside an order.
15.2

POWER TO VARY AND SET ASIDE
Once a protection order has been made, there may be circumstances
in which one or more parties to the proceeding wish to amend or bring an end to
a protection order.

15.3

15.4
First, since the existing order was made, there may have been a
material change in circumstances or there may be some other matter that has
arisen in relation to the operation of the order that warrants a change to the
order. If there has been a material change in the circumstances since the
existing order was made, it may be appropriate to accommodate those changes
by varying or setting aside the order. For example, a respondent for a personal
protection order made in relation to a neighbourhood dispute may seek to have
the order varied or set aside if the parties to the dispute resolve some or all of
the issues underlying the dispute or if one of the parties moves away.
Additionally, if some other matter in relation to the operation or effectiveness of
the order has come to light since the existing order was made, for example,
where the existing order does not adequately protect a person protected by the
order or where the respondent cannot reasonably comply with the conditions
imposed in the order, it may also be appropriate to vary or set aside the order
accordingly.

Second, a party may wish to challenge the order, or an aspect of it, on
the basis that it was erroneous or wrongly made. That is a matter generally to
be addressed by a right of appeal.
The Commission has made
recommendations elsewhere in this Report about the right of appeal against
decisions under the Personal Protection Bill 2007, including the conferral on the
appeal court of broad powers to vary or set aside the order. 1721

15.5

1720
1721

The terms of reference are set out in Appendix 1 of this Report.
See para 16.40, 16.43 of this Report.
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Third, there may be circumstances where a party may wish to
challenge an order, or an aspect of it, on the basis of an error in the order or in
its making that is sufficiently manifest to warrant being dealt with by the court of
first instance, rather than on appeal. This might arise where there was an error
of fact or misdescription in the form of the order, where there was a fraud or
deception that vitiated the decision-making process, or where there was some
demonstrable unfairness in making the order associated with a failure by the
respondent to appear. In order to respond to such circumstances, it may be
appropriate to empower the court that made the order to vary or set aside the
order accordingly. This might include, for example, setting aside the order from
the beginning as if it had never been made.
15.6

This section of the chapter considers the court’s power to vary or set
aside a protection order. Later sections of the chapter then consider who may
apply to have a protection order varied or set aside and the procedural
provisions for such applications.

15.7

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) makes no specific
provision for the variation or setting aside of a peace and good behaviour order.

15.8

However, section 8 of the Act incorporates relevant provisions of the
Justices Act 1886 (Qld) which include limited powers to vary and set aside
orders in particular circumstances. 1722
15.9

Additionally, section 11 of the Peace and Good Behaviour Act 1982
(Qld) gives the court a limited power to make a further order on the conviction of
a person for a breach of a peace and good behaviour order. 1723
15.10

The Domestic and Family Violence Protection Act 1989 (Qld)
15.11
Section 17A of the Domestic and Family Violence Protection Act 1989
(Qld) provides that if circumstances change after a domestic violence order is

1722

1723

Section 8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and proceedings
and procedures under the Justices Act 1886 (Qld) that apply in the case of a summary prosecution apply to
proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications. Section 147A of the Justices Act 1886 (Qld) provides for an order based on or containing an
error of fact to be vacated or varied in the case of proceedings for simple offences and breaches of duty.
Section 147A(3) specifies that the circumstances in which an order may be vacated or varied under section
147A include where the order was recorded or made against the wrong person or where the order was
incorrectly ordered or made because of someone’s deceit. Section 142(6)–(7) of the Justices Act 1886 (Qld)
also provides, in the case of proceedings for simple offences and breaches of duty, for an order made on the
defendant’s failure to appear to be set aside and the matter the subject of the complaint to be reheard.
See para 14.34–14.35 of this Report in relation to the consequences of breaching an order. The same
provisions of law and procedures applicable for making an original peace and good behaviour order also
apply to the making of a further order following conviction for breach of the original order: Peace and Good
Behaviour Act 1982 (Qld) s 11.
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made, a person may apply for a ‘variation’ or ‘revocation’ of the order. 1724 The
Domestic and Family Violence Protection Act 1989 (Qld) empowers the court to
‘vary’ or ‘revoke’ a domestic violence order. These powers are dealt with in
separate provisions under the Act as outlined below.
The Domestic and Family Violence Protection Act 1989 (Qld) does not
contain any specific provision allowing the court to set aside, or ‘revoke’, a
domestic violence order with effect from the beginning, as if the order had never
been made, or empowering the court to set aside or vary an order in the case of
a mistake of fact or fraud. However, section 38(2) of the Act may incorporate
relevant provisions of the Justices Act 1886 (Qld), which include limited powers
to vary and set aside orders in particular circumstances. 1725
15.12

Variation of orders
15.13
Section 35 of the Domestic and Family Violence Protection Act 1989
(Qld) empowers the court to vary a domestic violence order, the discretionary
conditions imposed by an order and the duration of an order. 1726

The court may vary a domestic violence order on an application to vary
or revoke the order, on its own initiative (when it deals with a person who
pleads, or is found guilty of, an offence that involves domestic violence) 1727 or
when dealing with a contravention of the order. 1728 The application, however,
must be made while the order is in force. 1729
15.14

1724

1725

1726

1727
1728
1729

When the Domestic Violence (Family Protection) Amendment Bill 1992 (Qld) was introduced into the
Queensland Parliament, the Hon Anne Warner MP, Minister for Family Services and Aboriginal and Islander
Affairs, in the second reading of the Bill, explained that the Bill included a new Part 1A (enacted as Part 2)
called ‘Understanding Domestic Violence Under This Act’ which ‘sets out clearly the purpose of the Act and
how people may obtain protection under it’ and sought to ‘clarify the powers of the court to vary or revoke
domestic violence orders’: Queensland, Parliamentary Debates, Legislative Assembly, 18 June 1992, 5934.
Part 2 of the Act was subsequently amended by the Domestic Violence (Family Protection) Amendment Act
1999 (Qld) s 8, to include s 17A (What happens if circumstances change after domestic violence order is
made?).
See note 1722 of this Report in relation to sections 142 and 147A of the Justices Act 1886 (Qld). Section
38(2)(a), (b)(i) of the Domestic and Family Violence Protection Act 1989 (Qld) provides that for proceedings
under that Act, the provisions of the Justices Act 1886 (Qld) will apply unless the application of that Act is
inconsistent with the Domestic and Family Violence Protection Act 1989 (Qld). Section 147A may apply to
proceedings under the Domestic and Family Violence Protection Act 1989 (Qld) since there are no specific
provisions in that Act allowing the court to vacate an order which was recorded or made against the wrong
person or was incorrectly ordered or made because of someone’s deceit. Section 142(6)–(7) may apply to
proceedings under the Domestic and Family Violence Protection Act 1989 (Qld) since there are no specific
provisions in that Act allowing the court to rehear an application for a domestic violence order that was made
on the respondent’s failure to appear.
Domestic and Family Violence Protection Act 1989 (Qld) s 35(1). Section 51 of the Domestic and Family
Violence Protection Act 1989 (Qld) sets out the procedural requirements for making an application for
variation.
See Domestic and Family Violence Protection Act 1989 (Qld) s 30 (Power of court if person pleads or is found
guilty of related offences).
Domestic and Family Violence Protection Act 1989 (Qld) s 35(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 35(2).
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Before a court varies a domestic violence order, it must consider: 1730

•

the grounds set out in the application for the protection order; and

•

the findings of the court that made the domestic violence order.

15.16
As mentioned above, a court may vary the duration of a domestic
violence order. The maximum period of time for which a protection order can
be made is two years, unless the court is satisfied there are special reasons for
making the order for a longer period. 1731 However, the Act provides for the
circumstance that a person who is already protected by a domestic violence
order may wish to seek another order to take effect immediately on the first
order expiring. 1732
Revocation of orders

Section 36 of the Domestic and Family Violence Protection Act 1989
(Qld) empowers a court to ‘revoke’ a domestic violence order. 1733
15.17

In considering an application for the revocation of a domestic violence
order, the court must have regard to: 1734

15.18
•

any expressed wishes of the aggrieved;

•

any current contact between the aggrieved and respondent;

•

whether any pressure has been applied, or threat has been made, to the
aggrieved by the respondent or someone else for the respondent; and

•

any other relevant matter.

The court may revoke the order only if the court considers the safety of
the aggrieved or a named person would not be compromised by the
revocation. 1735 If the court refuses to revoke the order, the court may vary the
order in a way it considers does not compromise the safety of the persons
protected by the order. 1736
15.19

1730
1731
1732
1733

1734
1735
1736

Domestic and Family Violence Protection Act 1989 (Qld) s 35(4).
Domestic and Family Violence Protection Act 1989 (Qld) s 34A(1)–(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 34(b).
Domestic and Family Violence Protection Act 1989 (Qld) s 36(1). Section 51 of the Domestic and Family
Violence Protection Act 1989 (Qld) sets out the procedural requirements for making an application for
revocation.
Domestic and Family Violence Protection Act 1989 (Qld) s 36(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 36(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 36(4).
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A revocation or variation to an order made on an application for
revocation of the order takes effect on the day it is made. 1737
15.20

The position in other jurisdictions
The civil restraining order legislation of the other jurisdictions includes
various provisions for the variation, extension or revocation of restraining
orders. 1738
15.21

15.22
The ACT legislation gives the court power to amend or revoke a
protection order. 1739 An application by the respondent to amend or revoke an
order is subject to the requirement of obtaining the leave of the court. 1740 The
court may give the respondent leave to apply only if satisfied that there may
have been a substantial change in the circumstances surrounding the making of
the original order. 1741 Otherwise, a protection order may be amended if the
court is satisfied the order as amended could be made on application for a
protection order, and may be revoked, on application of the person who applied
for the order, if the court is satisfied the order is no longer necessary for the
person’s protection. 1742

In addition, an application to extend a personal protection order may be
made prior to the expiration of the original order. 1743 A magistrate may extend
the order only if satisfied that a protection order is still necessary to protect the
aggrieved person. 1744 However, an extension of the original order may be
made by consent. 1745 An interim order may not be extended so that it is in force
15.23

1737
1738

1739
1740
1741
1742
1743
1744
1745

Domestic and Family Violence Protection Act 1989 (Qld) s 36(5).
Domestic Violence and Protection Orders Act 2001 (ACT) ss 30A, 31, 37; Crimes Act 1900 (NSW)
ss 562ZZC–562ZZH; Justices Act (NT) s 91, as amended by the Domestic and Family Violence Act (NT);
Summary Procedure Act 1921 (SA) s 99F; Justices Act 1959 (Tas) s 106G; Crimes (Family Violence) Act
1987 (Vic) s 16, 16A; Restraining Orders Act 1997 (WA) pt 5. The Crimes (Domestic and Personal Violence)
Act 2007 (NSW), which was assented to on 7 December 2007 and will commence on a date to be proclaimed,
repeals and replaces pt 15A of the Crimes Act 1900 (NSW). Sections 562ZZC–562ZZH of the Crimes Act
1900 (NSW) are substantially replicated in ss 72–77 of the Crimes (Domestic and Personal Violence) Act
2007 (NSW). In the Northern Territory, the Domestic and Family Violence Act (NT) repeals pt IV div 7 of the
Justices Act (NT) introducing a new pt IVA which provides for the making of personal violence restraining
orders. The Domestic and Family Violence Act (NT) was assented to on 12 December 2007 and will
commence on a date to be proclaimed. Section 91 of the Justices Act (NT) differs substantially from s 100(1)
of the Justices Act (NT) which it replaces. In Victoria, an intervention order may be made under the Crimes
(Family Violence) Act 1987 (Vic) in relation to stalking behaviour even if there is no family relationship
between the complainant and the person sought to be restrained: Crimes Act 1958 (Vic) s 21A(5).
Domestic Violence and Protection Orders Act 2001 (ACT) ss 30A, 31.
Domestic Violence and Protection Orders Act 2001 (ACT) s 30A(1).
Domestic Violence and Protection Orders Act 2001 (ACT) s 30A(4).
Domestic Violence and Protection Orders Act 2001 (ACT) s 31(1)(a), (3).
Domestic Violence and Protection Orders Act 2001 (ACT) s 37.
Domestic Violence and Protection Orders Act 2001 (ACT) s 37(4).
Domestic Violence and Protection Orders Act 2001 (ACT) s 37(5).
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for more than 16 weeks. 1746
15.24
The New South Wales legislation provides that an application may be
made at any time to revoke an order or to vary the terms or the operational
period of the order. 1747 Generally, an order shall not be varied or revoked
without notice of the application being served on the defendant. 1748 However, if
the application is lodged before the day on which the order is due to expire, an
order may be extended by the court, without notice to the defendant. 1749
15.25
The New South Wales legislation also provides that, if a court makes
an apprehended violence order on the defendant’s failure to appear, the
defendant may apply under the Crimes (Appeal and Review) Act 2001 (NSW)
for an ‘annulment’ of the order upon which, if granted, the original matter will be
dealt with afresh. 1750

Under that Act, the court must grant an annulment if satisfied the
defendant was unaware of the original court proceedings until after the
proceedings were completed, was otherwise hindered from taking part in the
original proceedings by ‘accident, illness, misadventure or other cause’, or it is
in the interests of justice to do so. 1751

15.26

The effect of an ‘annulment’ under the New South Wales provisions is
that the order ‘ceases to have effect and any enforcement action previously
taken is to be reversed’. 1752 Thus, for example, enforcement action such as a
prohibition on the possession of firearms, is reversed. 1753
15.27

If the order is annulled, the court ‘must deal with the original matter
afresh’, as if no order had previously been made, either immediately or at a later
date. 1754 The original matter need not be dealt with by the magistrate who

15.28

1746
1747

1748
1749
1750
1751
1752
1753
1754

Domestic Violence and Protection Orders Act 2001 (ACT) s 58(3).
Crimes Act 1900 (NSW) ss 562ZZC(1), 562ZZD(2). Sections 562ZZC, 562ZZD are substantially replicated in
ss 72, 73 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the
legislation in New South Wales, see note 1738 of this Report.
Crimes Act 1900 (NSW) s 562ZZD(5).
Crimes Act 1900 (NSW) s 562ZZD(7).
Crimes Act 1900 (NSW) s 562ZZN(1); Crimes (Appeal and Review) Act 2001 (NSW) ss 4(1), 9(2). Section
562ZZN is substantially replicated in s 84 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
Crimes (Appeal and Review) Act 2001 (NSW) s 8.
Crimes (Appeal and Review) Act 2001 (NSW) s 10(1). If a fine is annulled, any amount paid towards the fine
is repayable: Crimes (Appeal and Review) Act 2001 (NSW) s 10(3).
New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [11.64].
Crimes (Appeal and Review) Act 2001 (NSW) s 9(2), (3). The New South Wales Law Reform Commission
has considered whether the right to seek an annulment under the New South Wales legislation should be
extended to a complainant who, ‘by reason of accident, misadventure, illness or such like’, fails to appear at
the hearing of the proceedings. In that Commission’s view, an annulment would serve no useful purpose for
the complainant given that he or she could simply lodge a new application for an order: New South Wales
Law Reform Commission, Apprehended Violence Orders, Report No 103 (2003) [11.66], [11.77].
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ordered the annulment and may be decided by the magistrate who made the
original order. 1755
Under recent amendments to the Justices Act (NT) in the Northern
Territory, an application may be made to the court for an order varying
(including extending the period the order is in force) or revoking a personal
violence restraining order. 1756 An application may be made by the protected
person, a police officer or an adult for the protected person, the defendant or a
person granted leave by the court. 1757 However, the defendant may only apply
with the leave of the court. 1758 The court may grant leave to the defendant only
if satisfied there has been a substantial change in the relevant circumstances
since the order was made or last varied. 1759 In deciding whether to vary or
revoke the order, the court must consider the safety and protection of the
protected person and any affected child to be of paramount importance. 1760
15.29

In South Australia, an application may be made to vary or revoke a
restraining order. An application can be made by a police officer, by a person
for whose benefit the order was made or by the defendant. 1761 The defendant
is required to obtain the leave of the court to apply for a variation or revocation,
which may be granted only if the court is satisfied that there has been a
substantial change in the relevant circumstances since the order was made or
last varied. 1762 Before varying or revoking an order, the court must give all
parties a reasonable opportunity to be heard and consider the same factors it is
required to consider in deciding whether or not to make an order and in
imposing the terms of the order. 1763
15.30

In Tasmania, an application may be made to vary, revoke or extend an
order. 1764 An order may be extended for such period as the court considers
necessary to protect the person for whose benefit the order was made or until
an order is made revoking the restraint order. 1765

15.31

1755
1756

1757
1758
1759
1760
1761
1762
1763
1764
1765

Crimes (Appeal and Review) Act 2001 (NSW) s 9(4).
Justices Act (NT) s 91(1), as amended by the Domestic and Family Violence Act (NT). Section 91 of the
Justices Act (NT) differs substantially from s 100(1) of the Justices Act (NT) which it replaces. As to the
amendment of the Justices Act (NT), see note 1738 of this Report.
Justices Act (NT) s 91(1), as amended by the Domestic and Family Violence Act (NT).
Justices Act (NT) s 91(2), as amended by the Domestic and Family Violence Act (NT).
Justices Act (NT) s 91(3), as amended by the Domestic and Family Violence Act (NT).
Justices Act (NT) ss 91(4), 88(1), as amended by the Domestic and Family Violence Act (NT).
Summary Procedure Act 1921 (SA) s 99F(1).
Summary Procedure Act 1921 (SA) s 99F(1a).
Summary Procedure Act 1921 (SA) s 99F(3).
Justices Act 1959 (Tas) s 106G(1).
Justices Act 1959 (Tas) s 106G(5).
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In Victoria, if the behaviour complained of consists of stalking, and an
order is made under the Victorian family violence legislation, 1766 the court may
vary, revoke or extend an order on application. 1767 The Victorian legislation
does not set out the matters a magistrate must take into account before
granting either a revocation or variation of an order, except that in the case of
an application by the defendant there must have been a change in
circumstances in which the order was made. 1768
15.32

15.33
In Western Australia, a violence restraining order or a misconduct
restraining order may be cancelled, varied or extended on application. 1769 A
defendant may continue with an application only if granted leave. 1770

Issues for consideration
The Discussion Paper raised the issue of whether the Peace and Good
Behaviour Act 1982 (Qld) should make specific provision to empower the court
to vary or revoke (set aside) a protection order. 1771

15.34

A further issue for consideration, which was not specifically raised in
the Discussion Paper, is whether the power of the court to vary or set aside an
order should be subject to any limitation, for example, a requirement for a
change in the circumstances since the original order was made.

15.35

Submissions
Variation of the conditions of an order

The Commission received a number of submissions in relation to
whether the court should be able to vary the conditions of a peace and good
behaviour order. 1772 Each of these submissions considered that it should be
possible for the court to vary the conditions of an order.
15.36

The Citizens Advice Bureau and Gold Coast Legal Service
observed: 1773
15.37

1766
1767
1768
1769
1770
1771
1772
1773

For the application of the Crimes (Family Violence) Act 1987 (Vic), see note 1738 of this Report.
Crimes (Family Violence) Act 1987 (Vic) s 16(1).
Crimes (Family Violence) Act 1987 (Vic) s 16(2).
Restraining Orders Act 1997 (WA) ss 16(5), 45(1).
Restraining Orders Act 1997 (WA) s 46.
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 107 (Questions 10-11–10-14).
Submissions 5, 6, 6A, 8, 13, 14, 15, 19, 20.
Submission 5.
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… in the context of neighbour disputes, why should a respondent to an order be
prevented from seeking a variation of the order if they move out of the
complainant’s neighbourhood?

The Queensland Public Tenants Association Inc considered that, if the
circumstances of the parties have changed since the original order was made, a
party to an order should be able to seek a variation of the terms of the order. 1774
15.38

Variation of the duration of an order
15.39
The Commission received numerous submissions in relation to whether
the court should be empowered under the Peace and Good Behaviour Act 1982
(Qld) to vary the duration of a peace and good behaviour order. 1775 Each of
these submissions considered that the court should be empowered to vary or
extend the duration of a peace and good behaviour order.
15.40
The Chief Magistrate of Queensland considered that the court should
be empowered to vary temporary orders. 1776
Setting aside an order
15.41
Numerous submissions received by the Commission specifically
addressed the issue of whether the court should be empowered under the
Peace and Good Behaviour Act 1982 (Qld) to revoke, or set aside, a peace and
good behaviour order. 1777 Each of these submissions considered it should be
possible for the court to revoke a peace and good behaviour order.

The Commission’s view
The power of the court to vary or set aside an existing order

In the Commission’s view, the effectiveness of the protective
mechanism provided by the Personal Protection Bill 2007 will be significantly
reduced unless the court can regulate the operation of an existing protection
order in appropriate circumstances.
15.42

The Commission has recommended in this Report that in proceedings
under the Personal Protection Bill 2007, the provisions of the Justices Act 1886
(Qld) will apply with any necessary changes unless the application of that Act is
inconsistent with the Personal Protection Bill 2007. 1778 However, while the
Justices Act 1886 (Qld) includes limited powers to vary and set aside orders in
15.43

1774
1775
1776
1777
1778

Submission 6A.
Submissions 5, 6, 6A, 8, 14, 15, 20.
Submission 12C.
Submissions 5, 6, 6A, 8, 13, 14, 15, 19.
See para 20.155 of this Report.
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particular circumstances, 1779 that Act does not confer a general power to vary or
set aside an order otherwise than on appeal. The Commission therefore
considers that specific provision should be made in the Personal Protection Bill
2007 to empower the court to vary or set aside a protection order, including an
interim order, that is in force (an ‘existing order’). The Bill should also clarify
that the court may vary the existing order by varying the conditions of the order
or the period for which the order is in force.
15.44
The Commission further considers that the powers of the court to vary
or set aside an order, and the procedures for making, and hearing, an
application to vary or set aside an order, should be dealt with together in the
Bill.
The grounds for varying or setting aside an existing order
15.45
The civil restraining order legislation in a number of jurisdictions limits
the court’s power to vary or set aside an order in certain circumstances. In the
ACT, the Northern Territory, South Australia and Victoria, if a respondent for an
order has applied to vary or set aside the order, a court cannot vary or set aside
the order unless it is satisfied that there has been a change in circumstances
since the existing order was made. 1780

In the event that no appeal has been lodged, the absence of the proof
of any changed circumstance may well be a persuasive consideration in favour
of the dismissal of the application to vary or set aside an order regularly made.
However, there may be other circumstances, for example, where the
respondent cannot reasonably comply with the conditions imposed in the order
or where the order was obtained on the basis of fraud, in which it is appropriate
for a party to seek to vary or set aside an order. The Commission is therefore
of the view that the court’s power to vary or revoke a protection order should not
be restricted to situations when there has been a change in the circumstances
since the original order was made.
15.46

15.47
Nonetheless, the Commission considers that there should be some
limitations on the circumstances in which the court may vary or set aside a
protection order. This would provide guidance as to the circumstances in which
it is appropriate to vary or set aside an order and also distinguish the process
for the variation or setting aside of an order at first instance from the remedy of
appeal.

The Personal Protection Bill 2007 should therefore provide that the
court may vary or set aside an existing order only if the court is satisfied that a
ground to vary or set aside the order has been established. The Bill should

15.48

1779
1780

Justices Act 1886 (Qld) ss 142 (Proceedings in absence of defendant), 147A (Power of justices to reopen
proceedings and rectify orders). See note 1722 of this Report.
See para 15.22, 15.29, 15.30, 15.32 of this Report. See also, for example, s 17A of the Domestic and Family
Violence Protection Act 1989 (Qld) which provides that if circumstances change after a domestic violence
order is made, a person may apply for a variation or revocation of the order. See para 15.11 of this Report.
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provide that each of the following is a ground for varying or setting aside a
protection order that is in force:
•

there has been a material change of circumstances since the existing
order was made;

•

the respondent cannot reasonably comply with the existing order;

•

the existing order does not adequately protect—


if the order is a personal protection order—the persons protected
by the order or their property; or



if the order is a workplace protection order—the persons protected
by the order or property at the workplace;

•

there was a material error of fact or misdescription in the existing order;

•

the existing order was made because of fraud;

•

the existing order was made when a respondent was unable to be before
the court, resulting in unfairness to the respondent.

Factors to which the court must have regard in considering an application to vary
or set aside an order

The Domestic and Family Violence Protection Act 1989 (Qld) requires
the court to consider a range of specific factors in deciding an application to
vary or to set aside a domestic violence order. These factors vary according to
the type of application that has been made.
15.49

The Commission, however, considers it unnecessary for the Personal
Protection Bill 2007 to prescribe a similar range, or mix, of factors for the court
to consider when deciding an application to vary or to set aside a protection
order.
15.50

Given that the purpose of a protection order is to ensure the safety of
the persons protected by the order and to prevent property damage by
prohibiting particular behaviour of the respondent, the Commission considers it
appropriate for the Personal Protection Bill 2007 to provide that a court, in
deciding whether to vary or to set aside a protection order, must have regard to:

15.51

•

the safety of the persons protected by the order; and

•

either—


for a personal protection order, the safety of property of the
persons protected by the order; or
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for a workplace protection order, the safety of property at the
workplace; and

anything else the court considers relevant.

The time from when variation or setting aside takes effect
15.52
In order to respond appropriately to the different circumstances in
which a variation or the setting aside of an existing protection order may be
sought, 1781 the Commission considers that the Personal Protection Bill 2007
should provide that an order varying or setting aside an existing order takes
effect on the day fixed by the court and stated in the order, or, in default of no
day being stated in the order, the day the order to vary or set aside is made. It
may be that, in some circumstances, for example, where the order was
obtained on the basis of fraud, it is appropriate and desirable for the court of
first instance to set aside a protection order, or a condition of an order, from the
day the existing order was made. The Bill should include a provision clarifying
this.

WHO MAY APPLY TO VARY OR SET ASIDE AN EXISTING ORDER
The Domestic and Family Violence Protection Act 1989 (Qld)
Section 51(2) of the Domestic and Family Violence Protection Act 1989
(Qld) specifies that the following persons may apply for the ‘revocation’ or
variation of a domestic violence order:

15.53

•

the aggrieved;

•

the respondent;

•

an authorised person; or

•

a police officer who reasonably believes that it is for the benefit of the
aggrieved and there is sufficient reason for taking the action.

Section 51(2) does not specifically provide for a person who is acting
under another Act for an aggrieved – for example, a guardian appointed under
the Guardianship and Administration Act 2000 (Qld) – to apply for the
revocation or variation of a domestic violence order on his or her behalf. 1782

15.54

However, section 14(5) of the Domestic and Family Violence Protection
Act 1989 (Qld) provides that, if a person is eligible to apply for a protection

15.55

1781
1782

See para 15.3–15.6 of this Report.
See Domestic and Family Violence Protection Act 1989 (Qld) s 14(4).
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order, 1783 the person may make other applications or bring other proceedings
under the Act in relation to a domestic violence order made because of the
application.
Neither section 14(5) nor section 51(2) enables a person who is a
relative or associate of the aggrieved and who is specifically named in an order
to seek a variation or revocation of the order.

15.56

The position in other jurisdictions
The civil restraining order legislation in New South Wales, the Northern
Territory, South Australia, Western Australia and Tasmania allows a person
protected by an order to make an application to vary or revoke the order.

15.57

In New South Wales, the protected person (whether or not the
applicant), a police officer, or the defendant can apply to vary or revoke an
apprehended violence order. 1784 Where one protected person has applied to
vary or revoke an order, the court can vary or revoke the order in relation to
another person protected by the order only if it is satisfied that the person is
over 16 and has consented to the variation or revocation. 1785 If the protected
person is a child, the application to vary or revoke must be made by a police
officer. 1786

15.58

Under recent amendments to the Justices Act (NT) in the Northern
Territory, an application to vary or revoke a personal violence restraining order
may be made by the protected person, a police officer or an adult for the
protected person, or a person granted leave by the court. 1787 The defendant
may only apply with the leave of the court. 1788 The court may grant leave to the
defendant only if satisfied there has been a substantial change in the relevant
circumstances since the order was made or last varied. 1789
15.59

1783

1784

1785
1786
1787

1788
1789

Those persons eligible to apply for a protection order are an aggrieved; an adult who is authorised in writing
by an aggrieved to appear on his or her behalf or whom the court believes is authorised by an aggrieved to
appear on his or her behalf even though the authority is not in writing (an ‘authorised person’); a person acting
under another Act for the aggrieved (a guardian/administrator appointed under the guardianship legislation,
the Adult Guardian or an attorney appointed under an enduring power of attorney); and a police officer (in
certain circumstances): Domestic and Family Violence Protection Act 1989 (Qld) s 14(1)–(4).
Crimes Act 1900 (NSW) s 562ZZC(2). Section 562ZZC of the Crimes Act 1900 (NSW) is replicated in s 72 of
the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in New
South Wales, see note 1738 of this Report.
Crimes Act 1900 (NSW) s 562ZZE(3). Section 562ZZE of the Crimes Act 1900 (NSW) is replicated in s 74 of
the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
Crimes Act 1900 (NSW) s 562ZZC(3).
Justices Act (NT) s 91(1), as amended by the Domestic and Family Violence Act (NT). Section 91 of the
Justices Act (NT) differs substantially from s 100(1) of the Justices Act (NT) which it replaces. As to the
amendment of the Justices Act (NT), see note 1738 of this Report.
Justices Act (NT) s 91(1), (2), as amended by the Domestic and Family Violence Act (NT).
Justices Act (NT) s 91(3), as amended by the Domestic and Family Violence Act (NT).
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In South Australia and Western Australia, the court may vary or revoke
a restraining order on application of a police officer, a person for whose benefit
the order was made or the defendant. 1790 In Western Australia, if the person
protected by the order is a child, the application can be made by a parent, a
guardian or a child welfare officer on behalf of the child, or, if the person
protected by an order is a person for whom a guardian has been appointed
under guardianship legislation, by the guardian on behalf of the person. 1791
15.60

In Tasmania, a person who may apply for a restraint order, including
the person for whose benefit a restraint order may be sought, and a defendant
may apply to vary, extend or revoke the order. 1792 A person who is not
otherwise eligible to make an application for the variation, extension or
revocation of a restraint order may apply for leave to make an such an
application. 1793

15.61

The Victorian Law Reform Commission, in its Report on family violence
laws, has recommended that protected people should have the right to vary,
revoke or extend their own intervention order, whether or not it was applied for
by a guardian. 1794 However, the Commission also acknowledged that ‘to have
a guardian appointed, the person’s capacity to make decisions about their own
wellbeing must be in some way reduced’. 1795 Because of this, the Commission
recommended that guardians must be informed by the court of an application
for variation or revocation of an intervention order that has been taken out by a
protected person for whom they are the guardian, so that the court can hear the
guardian’s views on the issue. 1796
15.62

The Commission’s view
15.63
The Commission considers that the parties to an order, namely an
applicant, a respondent, an aggrieved person and any other person protected
by the order, should be eligible to apply to vary or set aside the order. These
persons have a direct interest in the order, and in any subsequent proceedings.
15.64
Given the range of people who may be involved or have an interest in
protection order proceedings, it may also be appropriate, in the particular
circumstances of the proceedings, for the court to give a non-party leave to
apply to vary or set aside an order. Such a person may be, for example,
1790
1791
1792
1793
1794
1795
1796

Summary Procedure Act 1921 (SA) s 99F(1); Restraining Orders Act 1997 (WA) ss 3 (definition of ‘person
protected’), 45(1).
Restraining Orders Act 1997 (WA) s 45(2).
Justices Act 1959 (TAS) ss 106G(1), 106B(2).
Justices Act 1959 (Tas) s 106G(2).
Victorian Law Reform Commission, Review of Family Violence Laws, Report (2006) [10.28].
application of the family violence legislation in Victoria, see note 1738 of this Report.
Ibid [10.28].
Ibid [10.28] rec 125.

For the

422

Chapter 15

someone who was eligible to apply for a protection order on behalf of an
aggrieved but who did not make the application, the Chief Executive of the
Department of Child Safety, the Adult Guardian or another statutory officer or
another person.
The Commission therefore considers that the Personal Protection Bill
2007 should specifically provide that an application to vary or set aside an
existing protection order, including a protection order made as an interim
protection order, may be made by any of the following persons who believes
there is a ground for varying or setting aside the order:
15.65

•

a person protected by the existing order;

•

a person who was an applicant for the existing order;

•

a respondent for the existing order;

•

another person given leave by the court to apply for an order varying or
setting aside the existing order.

PROCEDURAL PROVISIONS FOR VARIATION AND SETTING ASIDE
Domestic and Family Violence Protection Act 1989 (Qld)
Section 51 of the Domestic and Family Violence Protection Act 1989
(Qld) specifies various procedural requirements for making an application to
vary or revoke a domestic violence order.

15.66

15.67
Section 51(4)–(5) sets out requirements associated with the service of
applications for the variation or the revocation of an order. 1797 Those provisions
generally require service of the application on the other parties to the order and,
where the application is made by an aggrieved or named person for a variation
to extend the protection, duration or scope of the order, that the clerk of the
court arrange service on the respondent by a police officer.

Section 51(6)–(7) sets out procedures for dealing with the failure of a
party to appear when required by the application, similar to those which apply
when the court deals with the non-appearance of a respondent on an
application for an original order. 1798 Those provisions generally allow the court,
on proof of service, to hear and determine the matter, adjourn the matter, or
issue a warrant for the respondent to be brought before the court.
15.68

1797
1798

These provisions are considered at para 19.20–19.21 of this Report.
See Domestic and Family Violence Protection Act 1989 (Qld) s 49 (Non-appearance of respondent).
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An application for a variation or a revocation under the Domestic and
Family Violence Protection Act 1989 (Qld) may be made at any time while the
order is in force. 1799

15.69

The Commission’s view
The Commission considers it desirable, in light of its recommendations
to include specific provisions for the variation and setting aside of orders in the
Personal Protection Bill 2007, to also provide ancillary procedural provisions in
the legislation.

15.70

The Commission has recommended in this Report that the Personal
Protection Bill 2007 should include procedures for making and hearing an
application for a protection order. 1800 The Commission considers that the
procedures for making and hearing an application to vary or set aside an
existing protection order should be generally modelled on the procedures for
making and hearing an application for a protection order.
15.71

The Commission has also recommended in this Report that the
Personal Protection Bill 2007 should include simplified procedures for the
service of documents. 1801
The procedures proposed under those
recommendations also apply in relation to applications to vary or set aside a
protection order. 1802
15.72

RECOMMENDATIONS
15.73

The Commission makes the following recommendations:

Power to vary or set aside an existing order
15-1 The Personal Protection Bill 2007 should give the court power to
vary or set aside a protection order, including an interim protection
order, that is in force (an ‘existing order’). 1803
See Personal Protection Bill 2007 cl 66(1).

1799
1800
1801
1802
1803

Domestic and Family Violence Protection Act 1989 (Qld) s 35(2).
See Chapters 9 and 11 of this Report.
See Chapter 19 of this Report.
See para 19.49–19.51, 19.58–19.60, 19.64–19.70 of this Report.
See para 15.43 of this Report.
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The Personal protection Bill 2007 should clarify that a court may
vary an existing order by varying the conditions of the order or the
period for which the order is in force. 1804
See Personal Protection Bill 2007 cl 66(3).

15-3 The Personal Protection Bill 2007 should provide that the court may
vary or set aside an existing order only if the court is satisfied that a
ground to vary or set aside the order has been established. 1805
See Personal Protection Bill 2007 cl 66(1).

15-4

The Personal Protection Bill 2007 should provide that each of the
following is a ground for varying or setting aside an existing
order: 1806
(a)

there has been a material change of circumstances since the
existing order was made;

(b)

the respondent cannot reasonably comply with the existing
order;

(c)

the existing order does not adequately protect—
(i)

for a personal protection order, the persons protected
by the order or their property; or

(ii)

for a workplace protection order, the persons protected
by the order or property at the workplace;

(d)

there was a material error of fact or misdescription in the
existing order;

(e)

the existing order was made because of fraud;

(f)

the existing order was made when a respondent was unable
to be before the court, resulting in unfairness to the
respondent.

See Personal Protection Bill 2007 cl 62.

1804
1805
1806

Ibid.
See para 15.48 of this Report.
Ibid.
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The Personal Protection Bill 2007 should provide that a court, in
deciding whether to vary or to set aside an existing order, must
have regard to: 1807
(a)

the safety of the persons protected by the order; and

(b)

either—

(c)

(i)

for a personal protection order, the safety of property
of the persons protected by the order; or

(ii)

for a workplace protection order, the safety of property
at the workplace; and

anything else the court considers relevant.

See Personal Protection Bill 2007 cl 66(2).

15-6

The Personal Protection Bill 2007 should provide that an order
varying or setting aside an existing order takes effect on the day
fixed by the court and stated in the order, or, if no day is stated in
the order, the day the order to vary or set aside is made. The day
fixed by the court and stated in the order may be the day the
existing order was made. 1808
See Personal Protection Bill 2007 cl 69.

Who may apply to vary or set aside an existing order
15-7 The Personal Protection Bill 2007 should specifically provide that
an application to vary or set aside an existing order may be made
by any of the following persons who believes there is a ground for
varying or setting aside the order: 1809

1807
1808
1809

(a)

a person protected by the existing order;

(b)

a person who was an applicant for the existing order;

(c)

a respondent for the existing order;

See para 15.51 of this Report.
See para 15.52 of this Report.
See para 15.65 of this Report.
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(d)

another person given leave by the court to apply for an order
varying or setting aside the existing order.

See Personal Protection Bill 2007 cl 63.

Procedural provisions for variation and setting aside
15-8 The procedures for making and hearing an application to vary or set
aside an existing order should be generally modelled on the
procedures for making and hearing an application for a protection
order. 1810
See Personal Protection Bill 2007 cll 64, 67, 68.

1810

See para 15.71 of this Report.
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INTRODUCTION
16.1
The Discussion Paper did not specifically consider the issue of appeals
under the Peace and Good Behaviour Act 1982 (Qld). The inclusion of detailed
appeal provisions in the Domestic and Family Violence Protection Act 1989
(Qld) raises the issue of whether similar provisions should apply under the
Personal Protection Bill 2007.

This chapter considers whether any changes should be made to the
existing mechanism for appealing a peace and good behaviour order, and, in
particular, whether the Personal Protection Bill 2007 should include specific
appeal provisions.
16.2

16.3
Consideration is also given to whether the Personal Protection Bill
2007 should make provision for particular matters, including a right to appeal
the refusal to make an interim protection order, the power to stay an order
pending a decision on appeal, and a right to appeal an award of costs made in
relation to a malicious, false, frivolous or vexatious application.

THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
The Peace and Good Behaviour Act 1982 (Qld) does not make specific
provision for appeals. However, section 8 of the Act brings into operation the
procedures, provisions and proceedings of the Justices Act 1886 (Qld) that
apply in the case of the prosecution of an offence in a summary way under that
Act. 1811
16.4

Appeals from decisions of justices are dealt with under part 9 of the
Justices Act 1886 (Qld). Section 222(1) of that Act provides that, if a person
‘feels aggrieved as a complainant, defendant or otherwise by an order 1812 made
by justices or a justice in a summary way on a complaint for an offence’, he or
she may appeal within one month after the date of the order to a District Court
judge. 1813
16.5

Therefore, an order made by the Magistrates Court under the Peace
and Good Behaviour Act 1982 (Qld) is appealable under section 222(1) of the
Justices Act 1886 (Qld).
16.6

1811

1812

1813

Section 8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and proceedings
and procedures under the Justices Act 1886 (Qld) that apply in the case of a summary prosecution apply to
proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications.
For the purposes of the Justices Act 1886 (Qld), an ‘order’ is defined to include ‘any order, adjudication, grant
or refusal of any application, and any determination of whatsoever kind made by a Magistrates Court, and any
refusal by a Magistrates Court to hear and determine any complaint or to entertain any application made to
it …’: Justices Act 1886 (Qld) s 4 (definition of ‘order’).
Prior to amendments made to the Justices Act 1886 (Qld) in 1997, s 209 of that Act provided for an appeal of
a conviction or order of any justice or justices to the Court of Appeal or a Supreme Court judge by way of
order to review.
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To commence an appeal under that section, the appellant must file a
notice of appeal in a specified District Court registry. 1814 The relevant registrar
is required to give notice of the appeal to the respondent. 1815
16.7

A District Court judge is empowered to extend the time for filing a
notice of appeal, make orders or give directions about the service of any notice
or procedure, amend the notice of appeal or the statement of grounds for
appeal 1816 or adjourn the appeal for the time decided by the judge. 1817

16.8

An appeal is by way of rehearing on the original evidence given in the
proceeding. However, the court may give leave to adduce fresh, additional or
substituted evidence if it is satisfied there are special grounds for giving
leave. 1818
16.9

The District Court judge hearing the appeal may confirm, set aside or
vary the appealed order or ‘make any other order in the matter’ he or she
‘considers just’. 1819
16.10

The judge is also empowered to make such order as to costs to be paid
by either party ‘as the judge may think just’. 1820

16.11

THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
The provisions relating to the appeal of an order of a court or a decision
of a magistrate made under the Domestic and Family Violence Protection Act
1989 (Qld) are located in part 5 of that Act.
16.12

The Domestic and Family Violence Protection Act 1989 (Qld) specifies
that a person ‘who is aggrieved by an order’ of a Magistrates Court or the

16.13

1814

1815
1816
1817
1818
1819
1820

Justices Act 1886 (Qld) s 222(3); District Court of Queensland Act 1967 (Qld) s 116 (Venue of appeals). Note
that the appellant is taken to have filed the notice of appeal in the District Court registry if the District Court
registry is more than 50 km from the place where the order was made and the appellant gives the notice of
appeal to the relevant clerk of the court: Justices Act 1886 (Qld) s 222(4).
Justices Act 1886 (Qld) s 222D(1). If the respondent is a police officer, the notice may be given to the
Commissioner of Police: Justices Act 1886 (Qld) s 222D(4).
For example, in Rogers v Rogers [1995] QDC 375, Forde DCJ gave the appellant leave to amend his grounds
of appeal against the making of a domestic violence order.
Justices Act 1886 (Qld) s 224(1).
Justices Act 1886 (Qld) s 223.
Justices Act 1886 (Qld) s 225(1).
Justices Act 1886 (Qld) s 226. No order as to costs can be made on the hearing or determination of an
appeal in relation to an indictable offence that was dealt with summarily by justices: Justices Act 1886 (Qld)
s 232(4). Costs may be ordered in accordance with the scale of costs set out in the Justices Regulation 2004
(Qld) sch 2: Justices Act 1886 (Qld) s 232A(1); Justices Regulation 2004 (Qld) s 18. These costs are set at a
rate 20 per cent higher than for a complaint: Justices Regulation 2004 (Qld) sch 2 pt 1 cl 4.
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Childrens Court constituted by a Childrens Court magistrate, or a decision of a
magistrate: 1821
•

to refuse an application for—


a protection order; or



a revocation or variation of a domestic violence order (including a
refusal to vary conditions imposed by the order); or

•

to make a domestic violence order; 1822 or

•

to revoke or vary a domestic violence order (including a variation of the
conditions imposed by the order);

may appeal to the District Court.
16.14
In addition, a person who is aggrieved by a decision of a court to make
or vary a domestic violence order against a person who has been found guilty of
an offence involving domestic violence, 1823 may appeal that decision to the
Court of Appeal. 1824

An appeal must be lodged within 28 days after the day on which the
order or decision was made or, if the order was made in the absence of the
person aggrieved by the order, within 28 days after the day on which a copy of
the order was served on, or given to, the person. 1825

16.15

For an appeal to the District Court, the appellant is required to lodge a
written notice of appeal, specifying the grounds of appeal and made in the
approved form, with the registrar of the relevant District Court and to serve a
copy of the notice on the respondent to the appeal and the clerk of the court
which made the order or decision. 1826 A copy of the notice must also be given
to the Commissioner of Police. 1827
16.16

1821
1822
1823
1824
1825
1826

1827

Domestic and Family Violence Protection Act 1989 (Qld) s 63(1). The appeal is to be made to the District
Court at or nearest to the place where the order or decision was made.
Note, a ‘domestic violence order’ includes a protection order and a temporary protection order: Domestic and
Family Violence Protection Act 1989 (Qld) s 3, sch, s 13(2) (definition of ‘domestic violence order’).
Domestic and Family Violence Protection Act 1989 (Qld) s 30 (Power of court if person pleads or is found
guilty of related offences).
Domestic and Family Violence Protection Act 1989 (Qld) s 63(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 63(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 64(1)(a), (b), (2). If it appears to a District Court
judge to whom application is made that it is not reasonably practicable to effect service on a particular person,
the judge may order that service on that person be effected by such means of substituted service as the judge
thinks fit: Domestic and Family Violence Protection Act 1989 (Qld) s 64(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 64(1)(c).
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The Commissioner of Police has a right to appear and be heard before
the District Court on an appeal. 1828
16.17

An appeal before the District Court proceeds by way of rehearing on
the record and also under the rules applying to the District Court or in
accordance with the directions given by a District Court judge. 1829

16.18

An appeal against an order does not stay the operation of the order.
However, the court that made the order may stay the operation of the order, or
a condition imposed by the order, until the appeal is dealt with. 1830

16.19

The District Court may, on allowing an appeal, discharge or vary the
order, or make such order or decision as it considers should have been
made. 1831 The decision of the District Court upon an appeal is final and
conclusive. 1832
16.20

A District Court judge may make such order as to the costs of an
appeal as he or she thinks proper. 1833
16.21

THE POSITION IN OTHER JURISDICTIONS
The civil restraining order legislation in the ACT, Tasmania and Victoria
also includes appeal provisions. 1834 The civil restraining order legislation in
New South Wales and Western Australia includes limited appeal provisions and
also applies specified provisions of the relevant general appeals legislation. 1835
16.22

1828
1829
1830
1831
1832

1833
1834

1835

Domestic and Family Violence Protection Act 1989 (Qld) s 64A.
Domestic and Family Violence Protection Act 1989 (Qld) s 65(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 65(2). If the order was a temporary protection
order made by a magistrate, the order may be stayed by a Magistrates Court.
Domestic and Family Violence Protection Act 1989 (Qld) s 66(1).
Domestic and Family Violence Protection Act 1989 (Qld) s 66(5). However, see Bell v Bay-Jespersen [2004]
2 Qd R 235, [4] in which McPherson JA referred to an avenue of appeal being available under s 118(3) of the
District Court of Queensland Act 1967 (Qld).
Domestic and Family Violence Protection Act 1989 (Qld) s 66(3).
Domestic Violence and Protection Orders Act 2001 (ACT) ss 77–83; Justices Act 1959 (Tas) ss 116–125;
Crimes (Family Violence) Act 1987 (Vic) ss 20, 21. In Tasmania, appeals from restraining orders made under
the Justices Act 1959 (Tas) are appealable under the general appeals provisions in that Act. In Victoria, an
intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in relation to stalking
behaviour even if there is no family relationship between the complainant and the person sought to be
restrained: Crimes Act 1958 (Vic) s 21A(5).
Crimes Act 1900 (NSW) ss 562ZZN–562ZZO; Restraining Orders Act 1997 (WA) s 64. The Crimes
(Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007 and will
commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW).
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In the Northern Territory and South Australia, appeals are governed by general
appeal provisions. 1836
Stay of the operation of the order
In New South Wales and Victoria, the lodgement of a notice of appeal
is presumed not to stay the operation of the order. 1837 However, on the
application of the defendant, the court that originally made the order may stay
the operation of the order. 1838 The New South Wales legislation also requires
the court to be satisfied it is safe to stay the order, having regard to the need to
ensure the safety and protection of the protected person or any other
person. 1839
16.23

Appeal of refusal to make an interim order
The civil restraining order legislation in some of the jurisdictions does
not permit the appeal of a refusal to make an interim order.
16.24

The ACT legislation does not permit the appeal of a decision by the
court to make, amend or revoke, or the refusal of the court to make, amend or
revoke, an interim order or emergency order. 1840 Similarly, in New South
Wales, there is no right of appeal under the civil restraining order legislation
against the refusal to make an interim apprehended violence order. 1841
16.25

16.26
In Western Australia, however, a person may appeal against the
refusal to make an interim violence restraining order. 1842

1836

1837

1838
1839
1840
1841
1842

Justices Act (NT) s 163; Magistrates Court Act 1991 (SA) ss 42, 43. The Domestic and Family Violence Act
(NT) repeals pt IV div 7 of the Justices Act (NT) introducing a new pt IVA which provides for the making of
personal violence restraining orders. The Domestic and Family Violence Act (NT) was assented to on 12
December 2007 and will commence on a date to be proclaimed.
Crimes Act 1900 (NSW) s 562ZZO(1); Crimes (Family Violence) Act 1987 (Vic) s 20(2). Section 562ZZO of
the Crimes Act 1900 (NSW) is replicated in s 85 of the Crimes (Domestic and Personal Violence) Act 2007
(NSW). For the application of the legislation in New South Wales and Victoria, see note 1834, 1835 of this
Report.
Crimes Act 1900 (NSW) s 562ZZO(2); Crimes (Family Violence) Act 1987 (Vic) s 20(2).
Crimes Act 1900 (NSW) s 562ZZO(2).
Domestic Violence and Protection Orders Act 2001 (ACT) s 78(a)–(b).
See, generally, Crimes Act 1900 (NSW) s 562ZZN. This provision is substantially replicated in s 84 of the
Crimes (Domestic and Personal Violence) Act 2007 (NSW).
Restraining Orders Act 1997 (WA) s 64(1)(a). This provision does not apply in relation to a misconduct
restraining order.
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Appeal of an award for costs
16.27
In New South Wales, a court in proceedings in respect of an
apprehended violence order may award costs to the applicant or defendant. 1843
However, the court cannot award costs against an applicant who is the person
for whose protection an order is sought unless satisfied that the application was
frivolous or vexatious. 1844

The New South Wales civil restraining order legislation provides for an
appeal against an order for costs. 1845 This right of appeal was included, and
later abolished, in superseded versions of the legislation. 1846 However,
following a review of the legislation by the New South Wales Law Reform
Commission, 1847 the legislation was amended to provide again for the right to
appeal an award of costs. In its review, the Commission observed that
‘[a]lthough appeals against costs awarded in [apprehended violence order]
proceedings were not lodged very often, they did occur and often involved large
sums of money’. 1848 That Commission referred to the albeit small possibility
that some injustice may arise through the absence of a provision in the New
South Wales legislation in relation to an appeal against an order for costs and,
for that reason, recommended that legislation should be amended to provide a
right to appeal against an award of costs. 1849
16.28

THE COMMISSION’S VIEW
As explained earlier, the Peace and Good Behaviour Act 1982 (Qld), in
its present form, applies the relevant appeal provisions under the Justices Act
1886 (Qld). 1850
These provisions are necessarily provisions of general
application because they provide an avenue of appeal in relation to a complaint
or breach of duty that has been summarily dealt with. These appeal provisions
16.29

1843

1844
1845
1846

1847
1848
1849
1850

Crimes Act 1900 (NSW) s 562ZZM(1). Section 562ZZM is replicated in s 99 of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW). For the application of the legislation in New South Wales, see note 1835
of this Report.
Crimes Act 1900 (NSW) s 562ZZM(2).
Crimes Act 1900 (NSW) s 562ZZN(4). Section 562ZZN is substantially replicated in s 84 of the Crimes
(Domestic and Personal Violence) Act 2007 (NSW).
The right to appeal an award of costs was previously provided for under the now repealed Justices Act 1902
(NSW) pt 5A, ss 117, 120. Section 562WA of the Crimes Act 1900 (NSW), which was enacted in 1999,
subsequently omitted that right to appeal: Crimes Amendment (Apprehended Violence) Act 1999 (NSW) s 3,
sch 1 [45]. Section 562WA was then repealed and re-enacted as s 562ZZN by the Crimes Amendment
(Apprehended Violence) Act 2006 (NSW) s 3, sch 1 reintroducing the right to appeal an award of costs. That
section has now been repealed and replaced with s 84 of the Crimes (Domestic and Personal Violence) Act
2007 (NSW) which is of similar effect. The Crimes (Domestic and Personal Violence) Act 2007 (NSW) was
assented to on 7 December 2007 and will commence on a date to be proclaimed (see generally note 1835 of
this Report).
New South Wales Law Reform Commission, Apprehended Violence Orders, Report No 103 (October 2003).
Ibid [11.73].
Ibid [11.79].
See para 16.4 of this Report.
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are applied in many pieces of legislation. 1851 The procedure for appeals to the
District Court under the Uniform Civil Procedure Rules 1999 (Qld) is of a
similarly general application. 1852
There are many similarities between the appeal provisions in the
Justices Act 1886 (Qld) and the appeal provisions in the Domestic and Family
Violence Protection Act 1989 (Qld).

16.30

Nonetheless, there are a number of provisions in the appeal provisions
under the Domestic and Family Violence Protection Act 1989 (Qld) that are not
included in the Justices Act 1886 (Qld) appeal provisions and are not covered
by the Uniform Civil Procedure Rules 1999 (Qld).

16.31

16.32
For example, the appeal provisions in the Domestic and Family
Violence Protection Act 1989 (Qld) take into account the role of police in
domestic violence proceedings. 1853 Section 64 specifies that one of the
requirements of commencing an appeal is to give a copy of the notice of appeal
to the Commissioner of Police. 1854 This provision facilitates the operation of
section 64A which gives the Commissioner of Police the right to appear and be
heard on an appeal. This enables the Commissioner to participate in an appeal
where a police officer applied for the order appealed against, where the appeal
raises an issue of law or where it is in the interests of justice to do so.
16.33
The Domestic and Family Violence Protection Act 1989 (Qld) also
takes into account that, in certain circumstances, a court (including a court other
than a Magistrates Court) may initiate the making of a domestic violence order
in sentencing proceedings, and provides an avenue of appeal against such an
order. 1855 Section 63(2) makes provision for a person who is aggrieved by a
decision of a court in relation to the making of a domestic violence order against
a person who has been found guilty of an offence involving domestic violence to
appeal that decision to the Court of Appeal.

A further example relates to the stay of the operation of an order. 1856
Section 65(2) of the Domestic and Family Violence Protection Act 1989 (Qld)
specifically provides that an appeal against an order does not stay the operation
of the order, but that the court that made the order may stay the operation of the
order, or a condition imposed by the order, pending a decision on appeal.
16.34

1851
1852
1853
1854

1855
1856

See, for example, Adoption of Children Act 1964 (Qld) s 26A(5); Hire-purchase Act 1959 (Qld) s 45(3);
Juvenile Justice Act 1992 (Qld) s 117(1); and Maintenance Act 1965 (Qld) s 134(1).
Uniform Civil Procedure Rules 1999 (Qld) ch 18 pt 3.
See para 16.16–16.17 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 64(1)(c). This provision, in conjunction with other
notification provisions in the Act, provides a mechanism to give the Commissioner of Police the necessary
information for the effective policing and enforcement of domestic violence orders.
See para 16.14 of this Report.
See para 16.19 of this Report.
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In addition, the time limit for instituting an appeal under the domestic
violence legislation takes into account the possibility that an order may be made
in the absence of one of the parties. Section 63(3) provides that an appeal
must be instituted within 28 days after the day the order was made or, if the
person was absent from court when the order was made, within 28 days after
the day the order was served on or given to the person. 1857

16.35

The Commission notes that section 64 of the Domestic and Family
Violence Protection Act 1989 (Qld) is of similar effect to the provisions for the
institution of an appeal to the District Court under the Uniform Civil Procedure
Rules 1999 (Qld) that would otherwise apply. 1858 However, the Uniform Civil
Procedure Rules 1999 (Qld) do not provide for a copy of the notice of appeal to
be given to the Commissioner of Police as is provided by section 64(1)(c) of the
Domestic and Family Violence Protection Act 1989 (Qld). The Commission has
also made recommendations elsewhere in this Report to include in the Personal
Protection Bill 2007 a provision in relation to the court’s power to order
substituted service of a notice of appeal. 1859 That provision is generally similar
to rule 116 of the Uniform Civil Procedure Rules 1999 (Qld).
16.36

Specific appeals provisions
The appeal provisions of specific application included in the Domestic
and Family Violence Protection Act 1989 (Qld) are of particular relevance to the
operation of that Act. The Commission considers that the inclusion of specific
appeal provisions in the Personal Protection Bill 2007 is necessary for the
development of a comprehensive and effective mechanism for obtaining
protection orders. It would also simplify, for unrepresented persons in
particular, the process of identifying those provisions.

16.37

The Commission is therefore of the view that specific appeal provisions
should be included in the Personal Protection Bill 2007.

16.38

In the Commission’s view, the appeal provisions of the Personal
Protection Bill 2007 should be generally similar to the provisions of part 5 of the
Domestic and Family Violence Protection Act 1989 (Qld), set out at paragraphs
16.13–16.21 above, subject to some modification. This would also ensure that
the practices and procedures governing appeals under the Personal Protection
Bill 2007 are generally consistent with the Queensland domestic violence
legislation.
16.39

1857

1858

1859

Section 222(1) of the Justices Act 1886 (Qld) provides that an appeal must be made within one month after
the date of the order. Similarly, r 748(1) of the Uniform Civil Procedure Rules 1999 (Qld) provides that a
notice of appeal must be filed within 28 days after the date of the decision appealed from.
Uniform Civil Procedure Rules 1999 (Qld) rr 116, 747(1), 752(1), 783(1)–(3). Uniform Civil Procedure Rules
1999 (Qld) ch 18 pt 3 sets out the procedure for appeals to the District Court from a Magistrates Court. Rule
785(1) of the Uniform Civil Procedure Rules 1999 (Qld) provides that ch 18 pt 1 of the rules applies to appeals
under ch 18 pt 3.
See para 19.68 of this Report.
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Decisions appealed against
The Commission considers that the Personal Protection Bill 2007
should provide an avenue of appeal to the District Court for a person who is
dissatisfied with an order of a Magistrates Court or the Childrens Court
constituted by a Childrens Court magistrate:

16.40

•

to refuse an application for –


a protection order, other than an interim protection order;



the registration of a corresponding order;



the variation or setting aside of a protection order, including a
registered corresponding order;

•

to make a protection order;

•

to vary or set aside a protection order or registered corresponding
order; 1860

•

to register a corresponding order;

•

to make or refuse to make an order for costs made on the dismissal of
application as malicious, false, frivolous or vexatious; or

•

to make or refuse to make a non-publication order. 1861

Given that the media may have an interest in publishing material the
subject of a non-publication order, the Commission notes that a media
organisation may also be a ‘person who is dissatisfied’ with a decision to make
a non-publication order and would be entitled to appeal. 1862
16.41

1860

1861

1862

The Commission has made recommendations in Chapter 17 of this Report about the court’s power to register
corresponding orders made in another Australian jurisdiction or in New Zealand. Once a corresponding order
has been registered, it has effect as a protection order made under the Personal Protection Bill 2007 and may
be varied or set aside in the same way as a protection order.
The Commission has made recommendations in Chapter 18 of this Report about the court’s power to restrict
the publication of information about a proceeding under the Personal Protection Bill 2007 by making a
non-publication order in certain circumstances.
Note that the Acts Interpretation Act 1954 (Qld) s 36 provides that a reference in an Act to a ‘person’ includes
an individual and a corporation. It has been suggested that the expression ‘person dissatisfied’ is similar to
‘person aggrieved’ which is given a broad meaning: Re Hunt and Commissioner for Superannuation (2003) 78
ALD 775, [39]; Bray v Workers Rehabilitation & Compensation Corporation (1994) 62 SASR 218, 223
(Bollen J); McCallum v Federal Commissioner of Taxation (1997) 75 FCR 458, 466–7 (Hill J, dissenting). The
expression ‘a person who is aggrieved’ is not to be given a rigid or inflexible meaning; it is not necessary that
the affected rights or interests are confined to strictly legal rights or interests; and the question whether a
person is a person who is aggrieved depends on the facts of the case and whether his or her grievance ‘is
greater than or different from that which any member of the general public could claim’: see generally
McCarthy v Xiong (1993) 2 Tas R 290, 295–7 (Green CJ).
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The Commission also notes that, at common law, if a person has a
‘special interest’ in the subject matter of the appeal, he or she will have standing
to appear. 1863
16.42

Powers on appeal
In the Commission’s view, the Personal Protection Bill 2007 should
make the following provisions in relation to the powers of the appeal court:
16.43
•

the appeal court may confirm the order or decision appealed against, set
aside or vary the order or decision appealed against as the court
considers appropriate, or make the order or decision it considers should
have been made;

•

if the appeal court makes an order or decision that it considers should
have been made, the order or decision should take effect from when it is
made by the appeal court;

•

the appeal court’s powers on allowing an appeal include the power to
vary or set aside the order or decision appealed against with effect from
when the order was originally made.

In Chapter 18 of this Report, the Commission has also recommended
that the appeal court may, in certain circumstances, make a non-publication
order in relation to an appeal proceeding. 1864
16.44

Entitlement to appear
The Commission considers the Personal Protection Bill 2007 should
specify the persons who are entitled to appear, and be heard, on an appeal
under the Bill, including in the Court of Appeal. In particular, the Commission
considers the Bill should provide that, without limiting the persons who may
appear and be heard on an appeal, the following persons are entitled to appear
and be heard:
16.45

•

the Commissioner of Police;

•

the appellant; and

1863

1864

Australian Conservation Foundation Incorporated v The Commonwealth of Australia (1980) 146 CLR 493,
530–1 (Gibbs J). A person will have standing to appeal where the person is likely to gain some advantage if
he or she succeeds or suffer a disadvantage if he or she is unsuccessful: Australian Conservation Foundation
Incorporated v The Commonwealth of Australia (1980) 146 CLR 493, 530–1 (Gibbs J). See also, Onus v
Alcoa of Australia Ltd (1981) 149 CLR 27, 36–7 (Gibbs CJ). Note, this general rule is a flexible one and
determination of whether a person has an interest sufficient to give rise to standing will depend on the facts of
the case: North Queensland Conservation Council Inc v Executive Director, Queensland Parks and Wildlife
Service [2000] QSC 172, [11] (Chesterman J).
See para 18.47 of this Report.
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any other person who is required to be served with the notice of
appeal. 1865

The conferral on the Commissioner of Police of a right to appear and
be heard on an appeal is consistent with the position under the Domestic and
Family Violence Protection Act 1989 (Qld). 1866 The Personal Protection Bill
2007 extends the Commissioner’s right to appear to an appeal made to the
Court of Appeal. 1867
16.46

Stay on the operation of the order
16.47
The domestic violence legislation appeal provisions also provide that
the court that made an order may stay the operation of the order until an appeal
is dealt with, as is provided by section 65(2) of the Domestic and Family
Violence Protection Act 1989 (Qld). 1868

One of the purposes of a protection order under the proposed Personal
Protection Bill 2007 is to ensure the safety of the persons protected by the
order. In some circumstances, staying the operation of an order may
compromise the safety of such persons.
16.48

To avoid this possibility, the Commission considers that the Personal
Protection Bill 2007 should provide that an appeal does not stay the operation
of the order or decision appealed against but that, without limiting any other
power the court may have to stay the operation of the order, the court may stay
the operation of the order or decision until the appeal is decided. The power to
stay the order should be conferred on the first instance court or, if the order
appealed against is an interim protection order made by a magistrate, a
Magistrates Court. However, the court may not stay the operation of the order
unless it:

16.49

•

has regard to the need to ensure the safety of any persons who are
protected by the order; and

•

is satisfied it is safe to stay the operation of the order.

1865
1866
1867

1868

See para 19.49 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 64A.
Note that the Commission has recommended elsewhere in this Report that a protection order may be made
by a court in a proceeding in which a person pleads guilty to, or is found guilty of, an offence that involves
behaviour that constitutes grounds for making a protection order. See para 12.109 of this Report. The Court
of Appeal will have jurisdiction to hear appeals against an order made in those circumstances.
Note that r 761(2) of the Uniform Civil Procedure Rules 1999 (Qld) provides that either the court that made the
order appealed from, or the appeal court, may stay ‘the enforcement of all or part of a decision subject to an
appeal’.
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This safety proviso is included in the New South Wales legislation. 1869
The Commission has recommended that the court, in deciding an application to
vary or set aside a protection order under the Personal Protection Bill 2007,
must take into account the safety of persons and property protected by the
order. 1870
16.50

SELECTED ISSUES FOR CONSIDERATION
The refusal to make an interim protection order
The Commission has considered whether the appeal provisions under
the Personal Protection Bill 2007 should provide for an appeal against the
refusal of an application for an interim protection order.

16.51

As mentioned above, the matters that are appealable under the
Domestic and Family Violence Protection Act 1989 (Qld) include the making of
a protection order and a temporary protection order. 1871 The Commission notes
that the making of either one of these orders impinges on the rights of a
respondent named in an order.
16.52

There is also provision made under the Domestic and Family Violence
Protection Act 1989 (Qld) for the appeal of the refusal of an application for a
protection order. 1872 The Act does not provide for the appeal of the refusal of
an application for a temporary protection order.

16.53

16.54
It may seem anomalous that the appeal provisions of the Domestic and
Family Violence Protection Act 1989 (Qld) provide for an appeal against the
refusal of an application for a protection order but not against the refusal of an
application for a temporary protection order. However, in the Commission’s
view, an unsuccessful applicant for an interim order is unlikely to suffer a
substantial disadvantage if he or she is unable to appeal the refusal of that
application. The refusal to make an interim order does not affect the applicant’s
right to seek a final order, or, in appropriate circumstances, to make a fresh
application for an interim order. Consequently, an unsuccessful applicant can
continue with the original application for a final order or otherwise can bring a
new application for an interim order. Generally, either approach would be
simpler than bringing an appeal.

1869
1870
1871
1872

See para 16.23 of this Report.
See para 15.51 of this Report.
See para 16.13 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 63(1)(a)(i).
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The Commission is therefore of the view that, like the Domestic and
Family Violence Protection Act 1989 (Qld), the Personal Protection Bill 2007
should not make provision for an appeal against the refusal of an application for
an interim protection order.
16.55

Right to appeal award for costs
Elsewhere in this Report, the Commission has recommended the
inclusion of a provision in the Personal Protection Bill 2007 to the effect that
costs may not be awarded on an application for a protection order, or an
application to vary or set aside a protection order (including an interim
protection order) unless the court dismisses the application as malicious, false,
frivolous or vexatious. 1873 This is similar to the position under the Queensland
domestic violence legislation. 1874
16.56

As mentioned above, the New South Wales Law Reform Commission
has recommended the inclusion of a right to appeal an award of costs made
under the civil restraining order legislation in that jurisdiction. 1875 The New
South Wales legislation enables a court to make an award of costs in a broader
range of circumstances than those recommended by this Commission, or under
the Queensland domestic violence legislation. 1876
16.57

The Commission is concerned that the provision of a right to appeal an
award of costs made in relation to the dismissal of a malicious, false, frivolous
or vexatious application may frustrate one of the purposes of the general costs
provision which is to discourage unmeritorious applications. In addition, the
provision of such a right may lead to further inappropriate litigation, perhaps for
the purpose of harassment or intimidation.
16.58

On the other hand, the denial of a right to appeal an award of costs
may, in some cases, cause injustice.

16.59

As a general principle, decisions on costs are a matter for the
discretion of the trial judge. 1877 Section 253 of the Supreme Court Act 1995
(Qld), derived from section 9 of the Judicature Act 1867 (Qld), limits appeals as
to costs only by providing that leave of the judge that made the order is
required. Leave will be given only if the applicant can identify an error in
principle in the exercise of the trial judge’s discretion. 1878 Section 253 provides:

16.60

1873
1874
1875
1876
1877
1878

See para 20.175 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 61.
See para 16.28 of this Report.
See para 16.27 of this Report.
See Uniform Civil Procedure Rules 1999 (Qld) r 681(1); Emanuel Management Pty Ltd (In liq) v Foster’s
Brewing Group Ltd [2003] QSC 484, [30] (Chesterman J).
Emanuel Management Pty Ltd (In liq) v Foster’s Brewing Group Ltd [2003] QSC 484, [30] (Chesterman J).
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253

What orders shall not be subject to appeal

No order made by any judge of the said court by the consent of parties or as to
costs only which by law are left to the discretion of the judge shall be subject to
any appeal except by leave of the judge making such order.

16.61
The Commission considers that the public benefit in limiting
inappropriate proceedings under the Personal Protection Bill 2007 justifies
restricting the right to appeal an order to make, or refuse to make, an order
awarding costs on the dismissal of an application as malicious, false, frivolous
or vexatious. The Commission does not, however, consider it appropriate to
exclude altogether the possibility of a remedy for an erroneous costs order.

The Commission is therefore of the view that the Personal Protection
Bill 2007 should include a provision of similar effect to section 253 of the
Supreme Court Act 1995 (Qld) limiting appeals as to costs only, by requiring
leave of the court that made the order or a District Court judge. Given the
Commission’s general recommendations as to the appeal of orders and
decisions made under the Personal Protection Bill 2007, a provision to that
effect would not restrict the right to appeal against an order dismissing an
application as malicious, false, frivolous or vexatious. 1879

16.62

RECOMMENDATIONS
16.63

The Commission makes the following recommendations:

16-1 The Personal Protection Bill 2007 should include specific appeal
provisions, generally similar to the appeal provisions provided
under part 5 of the Domestic and Family Violence Protection Act
1989 (Qld). The following appeal provisions should be included in
the Bill: 1880
(a)

An appeal to the District Court may be made by a person who
is dissatisfied with an order of a Magistrates Court or the
Childrens Court constituted by a Childrens Court magistrate:
(i)

1879

1880

to refuse an application for—

See para 16.40 of this Report. The Commission has recommended that the refusal of an application for a
protection order or an application to set aside or vary a protection order should be appealable under the
Personal Protection Bill 2007. These appeal provisions would apply where a person disputes the dismissal of
an application as malicious, false, frivolous or vexatious.
See para 16.38–16.40 of this Report.
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(A)

a protection order,
protection order; 1881

other

than

an

interim

(B)

the registration of a corresponding order;

(C)

the variation or setting aside of a protection
order, including a registered corresponding
order;

(ii)

to make a protection order;

(iii)

to vary or set aside a protection order or registered
corresponding order;

(iv)

to register a corresponding order;

(v)

to make or refuse to make an order for costs made on
the dismissal of application as malicious, false,
frivolous or vexatious; or

(vi)

to make or refuse to make a non-publication order;

(b)

An appeal to the District Court may be made by a person who
is dissatisfied with a decision of a magistrate to make an
interim protection order;

(c)

A person who is dissatisfied with a decision of a court (other
than a Magistrates Court) to make or vary a protection order
against a person who has been found guilty of an offence
involving personal violence or workplace violence, may
appeal against the decision to the Court of Appeal;

(d)

An appeal must be started within 28 days after:
(i)

the day the order or decision appealed against was
made; or

(ii)

if the order or decision appealed against was made in
the absence of the person dissatisfied with it and the
person is required under the Bill to be served with the
order or decision, the day on which a copy of the order
or decision is served on the person;

See para 16.55 of this Report.
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(e)

An appeal is started by filing a notice of appeal with the
registrar of the appeal court. The notice of appeal must state
with particularity the grounds of appeal and facts relied on,
and must be made in the approved form;

(f)

An appeal is by way of rehearing;

(g)

On appeal, the court may confirm the order or decision
appealed against, set aside or vary the order or decision
appealed against as the court considers appropriate, or make
the order or decision it considers should have been made; 1882

(h)

The decision of the appeal court on appeal is final and
conclusive; and

(i)

The appeal court may make orders about costs of the appeal
as the court considers appropriate.

See Personal Protection Bill 2007 cll 108(1)–(3), 109, 110, 111(1), (2),
113(1), 114(1), (5), (6).

16-2

The Personal Protection Bill 2007 should provide that if the court
hearing the appeal makes the order or decision it considers should
have been made, that order or decision takes effect from when it is
made. The Bill should also provide that the appeal court’s powers
on allowing an appeal include the power to vary or set aside the
order or decision appealed against with effect from the time the
order or decision was originally made. 1883
See Personal Protection Bill 2007 cl 114(3), (4).

16-3

1882
1883
1884

The Personal Protection Bill 2007 should specify that, without
limiting the persons who may appear and be heard on an appeal,
the following people may appear and be heard on an appeal under
the Personal Protection Bill 2007, including in the Court of
Appeal: 1884
(a)

the Commissioner of Police;

(b)

the appellant; and

See para 16.43 of this Report.
Ibid.
See para 16.45 of this Report.
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(c)

any other person who is required to be served with the notice
of appeal.

See Personal Protection Bill 2007 cl 112.

16-4 A provision should be included in the Personal Protection Bill 2007
to the effect that an appeal does not stay the operation of the order
or decision appealed against, but that, without limiting any other
power to stay the operation of the order, the first instance court or,
if the order appealed against is an interim protection order made by
a magistrate, a Magistrates Court, may stay the operation of the
order or decision until the appeal is decided. The court may not,
however, stay the operation of the order or decision unless it: 1885
(a)

has regard to the need to ensure the safety of any persons
who are protected by the order; and

(b)

is satisfied it is safe to stay the operation of the order.

See Personal Protection Bill 2007 cl 113.

16-5 A provision should be included in the Personal Protection Bill 2007
of similar effect to section 253 of the Supreme Court Act 1995 (Qld)
providing that a person may not appeal against an order making or
refusing to make an award of costs on the dismissal of an
application as malicious, false, frivolous or vexatious, without the
leave of the court that made the order or a District Court judge.1886
See Personal Protection Bill 2007 cl 108(4).

1885
1886

See para 16.49 of this Report.
See para 16.62 of this Report.
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INTRODUCTION
17.1
The Commission’s terms of reference require it to consider whether the
Peace and Good Behaviour Act 1982 (Qld) provides an ‘appropriate, easily
accessible and effective mechanism for protection of the community against
breaches of the peace’. 1887

There may be occasions where a person who is protected by a
restraining order made in another Australian jurisdiction or in New Zealand,
which is of equivalent effect to a peace and good behaviour order, wishes to
have that protection continued in Queensland.
17.2

This might occur, for example, where a person protected by a
restraining order made in another Australian jurisdiction or in New Zealand
subsequently relocates to Queensland and wishes to register the order here to
ensure that the protection continues to apply. This may be of particular
relevance where the person seeks relief from harassing or intimidating
behaviour (and, in particular, stalking behaviour). 1888 Further, where the parties
to such an order frequent, reside or work in or around a place near the
Queensland border, the behaviour that is sought to be prevented by the order
may occur in more than one jurisdiction.
17.3

Presently, if a person for whose benefit a restraining order has been
made in another jurisdiction seeks similar protection in Queensland, his or her
remedy is to commence proceedings under the Peace and Good Behaviour Act
1982 (Qld) for a peace and good behaviour order. This contrasts with the
position under the Queensland domestic violence legislation and the civil
restraining order legislation in other jurisdictions which provide for the reciprocal
recognition and enforcement of orders through a system of registration.

17.4

This chapter considers whether the Personal Protection Bill 2007
should provide for the registration and enforcement of restraining orders made
in another Australian jurisdiction or in New Zealand, having an equivalent effect
to a protection order made under the Bill (a ‘corresponding order’).

17.5

THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
17.6
The Peace and Good Behaviour Act 1982 (Qld) does not provide for
the recognition or enforcement of an order made in another jurisdiction having
an equivalent effect to a peace and good behaviour order. This means that, as
mentioned above, if a person for whose benefit an order has been made in
another jurisdiction wishes to obtain similar protection in Queensland, he or she

1887
1888

The terms of reference are set out in Appendix 1 to this Report.
In this Report, the Commission has recommended the inclusion of harassing or intimidating behaviour in the
grounds for obtaining an order under the Personal Protection Bill 2007. See para 5.110, 8.30 of this Report.
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would be required to make an application under the Peace and Good Behaviour
Act 1982 (Qld) for a peace and good behaviour order.
THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
17.7
The Domestic and Family Violence Protection Act 1989 (Qld) includes
a scheme for the registration and enforcement of ‘interstate orders’. 1889 This
scheme was included in the Act as part of a co-operative scheme between all
Australian States and Territories to provide for portability of domestic violence
orders. 1890

For the purposes of the Act, an ‘interstate order’ is an order made by a
court of another State, Territory or New Zealand under a prescribed law of the
other State, Territory or New Zealand. 1891
17.8

A registered interstate order has the same effect as a protection order
made under the Domestic and Family Violence Protection Act 1989 (Qld) and
may be enforced against a person as if it were a protection order made under
the Act and served on the person. 1892

17.9

The scheme for the registration and enforcement of an interstate order
under the Domestic and Family Violence Protection Act 1989 (Qld) includes the
following features:
17.10

•

1889
1890
1891

A person may apply to the clerk of the court of a Magistrates Court for
the registration of an interstate order; 1893

Domestic and Family Violence Protection Act 1989 (Qld) s 3, sch (definition of ‘interstate order’), pt 3 div 3
(Registration of interstate orders) (ss 40–46).
See the Second Reading debate of the Domestic Violence (Family Protection) Amendment Bill 1992 (Qld):
Queensland, Parliamentary Debates, Legislative Assembly, 4 August 1992, 6012 (Mr Raymond Hollis).
Domestic and Family Violence Protection Act 1989 (Qld) s 3, sch (definition of ‘interstate order’). Section 7 of
the Domestic and Family Violence Protection Regulation 2003 (Qld) prescribes the following laws for the
purposes of the definition of ‘interstate orders’:
(a)

the Crimes Act 1900 (NSW);

(b)

the Crimes (Family Violence) Act 1987 (Vic);

(c)

the Domestic Violence Act (NT);

(d)

the Domestic Violence Act 1994 (SA);

(e)

the Domestic Violence Act 1995 (NZ);

(f)

the Justices Act 1959 (Tas);

(g)

the Protection Orders Act 2001 (ACT);

(h)

the Restraining Orders Act 1997 (WA); and

(i)

the Summary Procedure Act 1921 (SA).

Note that since the commencement of the Domestic and Family Violence Protection Regulation 2003 (Qld),
the Protection Orders Act 2001 (ACT) has been amended and renamed the Domestic Violence and Protection
Orders Act 2001 (ACT) and the Family Violence Act 2004 (Tas) has been enacted.
1892
1893

Domestic and Family Violence Protection Act 1989 (Qld) s 44.
Domestic and Family Violence Protection Act 1989 (Qld) s 40.
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•

The clerk is required to register an interstate order if he or she is satisfied
that the order is in force and that the order has been served on the
person against whom the order was made. 1894 The order is registered
for the period during which the order as originally made is in force. 1895 A
court may vary the interstate order for the purposes of its registration by
adapting or modifying it in a way it considers necessary or desirable for
its effective operation in Queensland. 1896

•

A person who has applied to register an interstate order need not notify
the person against whom the order was made of an application to
register the order. 1897 Further, a notice of the registration of an interstate
order is not to be given to the person against whom the order was made
without the written consent of the aggrieved. 1898 Similarly, notice need
not be given in respect of an application to vary or revoke the registered
interstate order. 1899

•

A court may vary a registered interstate order as it applies in
Queensland, vary the period during which a registered interstate order
has effect in its operation in Queensland or cancel the registration of the
order on the application of the following persons: 1900

•

1894
1895
1896

1897
1898
1899
1900
1901



the person who applied for the registration of the interstate order;



a person for whose benefit the interstate order has been made;



a person against whom the interstate order has been made;



an authorised person; 1901 and



a police officer.

A registered interstate order that has been adapted or modified (for the
purpose of its registration) or that has been varied is enforceable in
Queensland without notice of the adaptation, modification or variation

Domestic and Family Violence Protection Act 1989 (Qld) ss 41(1), 42(1)–(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 42(6).
Domestic and Family Violence Protection Act 1989 (Qld) s 42(4). If the clerk believes it is necessary to do so,
or the applicant requests it, the clerk must refer the interstate order to the Magistrates Court for adaptation or
modification before registering it: Domestic and Family Violence Protection Act 1989 (Qld) s 42(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 46(1)(a).
Domestic and Family Violence Protection Act 1989 (Qld) s 43(2).
Domestic and Family Violence Protection Act 1989 (Qld) s 46(1)(b).
Domestic and Family Violence Protection Act 1989 (Qld) s 45.
See Domestic and Family Violence Protection Act 1989 (Qld) s 14(2).
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being given to the person against whom the interstate order was
originally made. 1902
•

Within a specified period of registering an interstate order, the clerk must
give a copy of the order and a certificate of registration to the person who
applied for the registration of the order and the Commissioner of
Police. 1903

•

No fees or expenses are payable by the applicant in relation to the
registration of an interstate order. 1904

THE POSITION IN OTHER JURISDICTIONS
The civil restraining order legislation in the majority of the other
Australian jurisdictions provides for the recognition and enforcement of
restraining orders made in other Australian jurisdictions and in New Zealand. 1905

17.11

These interstate legislative schemes are generally similar in their
provisions and application.

17.12

In the domestic violence context, many of these schemes form a
co-operative legislative framework for the reciprocal registration and
enforcement of domestic violence orders. 1906 As mentioned earlier, the
Queensland domestic violence legislation also forms part of this framework. 1907
17.13

1902
1903

1904
1905

Domestic and Family Violence Protection Act 1989 (Qld) s 46(3).
Domestic and Family Violence Protection Act 1989 (Qld) s 43(1). Section 52 of that Act requires the clerk of
the court to give the Commissioner of Police notice of the application or the order made in relation to an
application for a protection order, an application for a variation or revocation of a protection order, an
application for registration of an interstate order or the variation or revocation of a registered interstate order.
Domestic and Family Violence Protection Act 1989 (Qld) s 43(4).
Domestic Violence and Protection Orders Act 2001 (ACT) pt 9 (ss 84–92); Crimes Act 1900 (NSW) pt 15A,
div 10 (ss 562ZZ–562ZZW); Summary Procedure Act 1921 (SA) ss 4 (definition of ‘foreign restraining order’),
99H; Summary Procedure (Restraining Orders) Regulations 2006 (SA) s 5; Justices Act 1959 (Tas)
ss 106A(1) (definition of ‘external restraint order’), 106GA–106GD; Crimes (Family Violence) Act 1987 (Vic)
ss 3(1) (definitions of ‘interstate summary protection order’ and ‘New Zealand protection order’),
18AA-18AAB; Restraining Orders Act 1997 (WA) s 3 (definition of ‘corresponding law’), pts 7 (ss 74–79), 7A
(ss 79A–79F). Note that the definition of ‘corresponding law’ under the Restraining Orders Act 1997 (WA)
also includes a foreign country.
The Crimes (Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007
and will commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW).
The external protection order provisions of the Crimes Act 1900 (NSW) are replicated in pt 13 (ss 94–98) of
the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
In Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in relation
to stalking behaviour even if there is no family relationship between the complainant and the person sought to
be restrained: Crimes Act 1958 (Vic) s 21A(5).

1906
1907

In South Australia, the Domestic Violence Act 1994 (SA) s 14 and in Tasmania, the Family Violence Act 2004
(Tas) ss 26–29 also form part of this scheme.
See para 17.7 of this Report.

450

Chapter 17

To an extent, these interstate legislative schemes also recognise
restraining orders made in another Australian jurisdiction or in New Zealand that
have the same or similar effect to peace and good behaviour orders.

17.14

In their present form, the relevant legislative provisions in the ACT,
New South Wales, Tasmania and Western Australia are expressed in
sufficiently general terms so as to apply to an order made under the Peace and
Good Behaviour Act 1982 (Qld) in its current form and under the Personal
Protection Bill 2007 proposed by the Commission. 1908 In South Australia, the
Summary Procedure Act 1921 (SA) specifically recognizes an order made
under the existing Peace and Good Behaviour Act 1982 (Qld). 1909
17.15

Notification of registration to the respondent
17.16
In the ACT, there is no requirement to notify the respondent of the
registration of a restraining order made in another jurisdiction. 1910 In New South
Wales, Tasmania and Western Australia, notice of the registration of a
restraining order made in another jurisdiction is not to be given to the
respondent to the order unless the person who applied for the registration has
consented to, 1911 or requested, 1912 the notification.

Notification of registration to other persons or entities
In the ACT, New South Wales, South Australia, Victoria and Western
Australia, the Commissioner of Police (or his or her equivalent) must be notified
of the registration of the order. 1913 The legislation in the ACT, Victoria and
Western Australia, also requires that the court that made the original order must
be notified of the registration of the order. 1914
17.17

1908

1909
1910
1911
1912
1913

1914

Domestic Violence and Protection Orders Act 2001 (ACT) s 84 (definition of ‘recognised order’); Crimes Act
1900 (NSW) s 562ZZS (definition of ‘external protection order’); Justices Act 1959 (Tas) s 106A(1) (definition
of ‘external restraint order’); Restraining Orders Act 1997 (WA) ss 3 (definition of ‘corresponding law’),
74 (definition of ‘interstate order’). Section 562ZZS of the Crimes Act 1900 (NSW) is replicated in s 94 of the
Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in New
South Wales, see note 1905 of this Report.
Summary Procedure Act 1921 (SA) s 4 (definition of ‘foreign restraining order’); Summary Procedure
(Restraining Orders) Regulations 2006 (SA) s 5.
See Domestic Violence and Protection Orders Act 2001 (ACT) s 86(2).
Crimes Act 1900 (NSW) s 562ZZU(5); Justices Act 1959 (Tas) s 106GB(5). Section 562ZZU of the Crimes
Act 1900 (NSW) is replicated in s 96 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
Restraining Orders Act 1997 (WA) ss 76(2), 79C(4).
Domestic Violence and Protection Orders Act 2001 (ACT) s 86(2)(a); Crimes Act 1900 (NSW) s 562ZZU(4);
Summary Procedure Act 1921 (SA) s 99H(5); Crimes (Family Violence) Act 1987 (Vic) ss 18AA(2)(b),
18AAB(2)(b); Restraining Orders Act 1997 (WA) ss 76(1)(b)(iii), 79C(3). For the application of the Crimes
(Family Violence) Act 1987 (Vic), see note 1905 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 86(2)(b); Crimes (Family Violence) Act 1987 (Vic)
ss 18AA(2)(a), 18AAB(2)(a); Restraining Orders Act 1997 (WA) ss 76(1)(b)(i), 79C(2)(b).
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Variation of a registered corresponding order
In each of the other Australian jurisdictions, a court is empowered to
vary or revoke a registered order. 1915

17.18

17.19
In New South Wales and Victoria, a registered order is not to be varied
or its registration revoked unless notice of the application has been served on
the person against whom the order has been made. 1916 Similarly, where the
person against whom a registered order has been made applies to vary the
order or revoke its registration, the order is not to be varied or revoked unless
notice of the application has been served on the person for whose protection
the order has been made. 1917

In South Australia, Victoria and Western Australia, the Commissioner of
Police (or his or her equivalent) must be notified of the variation of the
registered order. 1918 The legislation in the ACT and Victoria also requires that
the court which made the original order must be notified of the variation of the
registered order. 1919

17.20

Effect of variation or revocation of the order in the original jurisdiction
The legislation in New South Wales and Victoria specifies that the
variation or revocation of a restraining order by a court of the jurisdiction in
which it was originally made has no effect after the order has been
registered. 1920
17.21

In contrast, the legislation in the ACT and Western Australia makes
provision to give effect to a variation or revocation of a restraining order made in
the jurisdiction in which the order was originally made. 1921 For example, in the

17.22

1915

1916
1917
1918
1919
1920

1921

Domestic Violence and Protection Orders Act 2001 (ACT) s 87(b); Crimes Act 1900 (NSW) s 562ZZW(3);
Summary Procedure Act 1921 (SA) s 99H(4); Justices Act 1959 (Tas) s 106GD(2)–(3); Crimes (Family
Violence) Act 1987 (Vic) s 18AA(5); Restraining Orders Act 1997 (WA) ss 77(1), 79D(1). Section 562ZZW of
the Crimes Act 1900 (NSW) is replicated in s 98 of the Crimes (Domestic and Personal Violence) Act 2007
(NSW). For the application of the legislation in New South Wales and Victoria, see note 1905 of this Report.
Crimes Act 1900 (NSW) s 562ZZW(4); Crimes (Family Violence) Act 1987 (Vic) s 18AA(7).
Crimes Act 1900 (NSW) s 562ZZW(5); Crimes (Family Violence) Act 1987 (Vic) s 18AA(8).
Summary Procedure Act 1921 (SA) s 99H(6); Crimes (Family Violence) Act 1987 (Vic) s 18AA(10)(b);
Restraining Orders Act 1997 (WA) ss 79(b), 79F(b).
Domestic Violence and Protection Orders Act 2001 (ACT) s 88; Crimes (Family Violence) Act 1987 (Vic)
s 18AA(10)(a). See also Restraining Orders Act 1997 (WA) ss 49(3), 77.
Crimes Act 1900 (NSW) s 562ZZV(2); Crimes (Family Violence) Act 1987 (Vic) s 18AA(4). Note, however,
that the registration of a New Zealand protection order that is varied, revoked or extended in New Zealand, is
to be varied, revoked or extended accordingly in Victoria: Crimes (Family Violence) Act 1987 (Vic)
s 18AAB(4). Section 562ZZV of the Crimes Act 1900 (NSW) is replicated in s 97 of the Crimes (Domestic and
Personal Violence) Act 2007 (NSW).
Domestic Violence and Protection Orders Act 2001 (ACT) ss 89–90; Restraining Orders Act 1997 (WA) ss 78,
79E.
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ACT, if the registrar is told by a recognised court 1922 that a recognised order 1923
has been revoked, the registrar must cancel the registration of the order and
notify the chief police officer and the person for whose benefit the order was
registered of the cancellation. 1924 Further, where a recognised order has been
amended by a recognised court, the registrar must cancel the registration of the
order and register the amended form of the order. 1925
THE COMMISSION’S VIEW
17.23
Because domestic violence disputes involve persons in domestic
relationships, the relocation of one of the parties to a dispute to another
jurisdiction might not remove the threat, or incidence, of domestic violence
between the parties to that dispute. This situation has been recognised by
Australian legislatures with the implementation of a co-operative legislative
scheme for the portability of domestic violence orders.

Because the Personal Protection Bill 2007 will not apply to persons in
domestic relationships, it may be that, if one of the parties to a dispute relocates
to another place and there is no ongoing relationship between the parties, there
will be no further need of an order. Nonetheless, there may be circumstances
in which a person who is protected by a corresponding order will require similar
protection in Queensland. 1926 For example, a person may be seeking relief
from serious harassment or intimidation and, in particular, stalking behaviour.
17.24

The Commission therefore considers that there is sufficient justification
for the inclusion of provisions in the Personal Protection Bill 2007 for the
registration and enforcement of corresponding orders.
17.25

The effect of having no provisions for the registration of corresponding
orders, as is presently the case under the Peace and Good Behaviour Act 1982
(Qld), is that a person is required to make an application for a peace and good
behaviour order. This requirement is likely to impose a greater burden on the
parties involved in the application and on court resources, than the process of
registering a corresponding order. Further, the process of commencing an
application may be of particular concern in serious cases of harassment or
intimidation (and, in particular, stalking behaviour), because the complainant
17.26

1922

1923

1924
1925
1926

Domestic Violence and Protection Orders Act 2001 (ACT) s 84 (definition of ‘recognised court’). The Act
provides that a ‘recognised court’ means a court of a State, another Territory or New Zealand that may make
a recognised order.
Domestic Violence and Protection Orders Act 2001 (ACT) s 84 (definition of ‘recognised order’). The Act
provides that a ‘recognised order’ means an order made, under a law of a State, another Territory or New
Zealand that may correspond to a protection order.
Domestic Violence and Protection Orders Act 2001 (ACT) s 89.
Domestic Violence and Protection Orders Act 2001 (ACT) s 90(1)–(2).
See para 17.3 of this Report.
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person is required to notify the person against whom the order is sought of the
application, thereby disclosing information about his or her whereabouts.
The inclusion in the Personal Protection Bill 2007 of provisions for the
registration and enforcement of corresponding orders made in another
Australian jurisdiction or in New Zealand would also be consistent with the
position under the Queensland domestic violence legislation and in the civil
restraining order legislation of the majority of other Australian jurisdictions.
17.27

The Commission is therefore of the view that provision should be made
in the Personal Protection Bill 2007 for the registration and enforcement of
corresponding orders. The Bill should also provide that a ‘corresponding order’
means an order made by a court of another State or New Zealand under a law
prescribed under a regulation as a corresponding law. 1927

17.28

17.29
The Commission further considers that the Personal Protection Bill
2007 should include provisions for the registration and enforcement of
corresponding orders generally similar to the provisions in the Domestic and
Family Violence Protection Act 1989 (Qld) for the registration and enforcement
of interstate orders, subject to certain important modifications.

The following sections of this chapter discuss various features of the
general legislative scheme for the registration of corresponding orders and note,
where relevant, the modifications proposed by the Commission to the scheme.
17.30

Procedure for registration, including notice of application
Under the Domestic and Family Violence Protection Act 1989 (Qld), an
application to register an interstate order is made to the clerk of the court. 1928
The clerk of the court must be satisfied that the order is in force and that it has
been served on the respondent. If satisfied of those matters, the clerk is either
to register the order or, in certain circumstances, refer the order to the court for
adaptation or modification for the purposes of its registration.
17.31

The Commission notes that the limited involvement of the court in the
process of registration is likely to speed up the process of registration and
involve fewer court resources. However, the Commission considers the
significance of the registration of a corresponding order in Queensland, in
providing the applicant with an order which has effect, and is enforceable, as a
protection order made by a Queensland court, is such as to warrant the
involvement of the court in the registration process.
17.32

1927

1928

Note that the Acts Interpretation Act 1954 (Qld) provides that in an Act, a reference to a State (other than a
reference to Queensland or a particular State by name) includes a reference to the Australian Capital Territory
and the Northern Territory: Acts Interpretation Act 1954 (Qld) s 33A.
The scheme for registration of interstate orders under the Domestic and Family Violence Protection Act 1989
(Qld) is described at para 17.10 of this Report.
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The Commission therefore considers that the Personal Protection Bill
2007 should provide that an application for registration of a corresponding order
should be made to the Magistrates Court. The application should be filed with
the corresponding order or a certified copy of the order. As with other
applications made under the Bill, the application should be made in the
approved form and, unless it is made by a police officer, verified by statutory
declaration. However, the Commission does not consider it necessary, as is
provided under the Domestic and Family Violence Protection Act 1989 (Qld), to
require proof that the corresponding order has been served, or is taken to have
been served, on the respondent. 1929 The application should then be set down
for hearing by the court.
17.33

The Commission considers provision should also be made in the
Personal Protection Bill 2007 for the court to deal with an application ex parte,
in some circumstances. This is consistent with the general scheme for
registration of interstate orders under the Domestic and Family Violence
Protection Act 1989 (Qld). However, it will not be in every case that the
withholding of notice from the respondent to the corresponding order, and the
conduct of the hearing for registration ex parte, will be justified. The
Commission considers that, generally, the registrar must serve a copy of the
application to register a corresponding order and notice of the hearing on the
person against whom the order was made and a person protected by the order,
if he or she is not the applicant. The Commission has also recommended in
this Report that the Bill should provide that the registrar of the court that hears
an application to register a corresponding order must give the Commissioner of
Police a copy of the application within a specified period after the application is
made. 1930

17.34

However, provision should be made for the court to deal with an
application ex parte if the court is satisfied it is necessary to do so to prevent the
person against whom the order was made causing serious harm to the person
protected by the corresponding order or substantial damage to property of the
person protected by the corresponding order. If the court so decides, the
requirement to notify the respondent to the order of the application for
registration should not apply.
17.35

A hearing by the court would allow the court to decide whether the
order should be registered, whether it needs to be modified in any way before it
is registered, and whether notice of the registration should be withheld from the
respondent to the order.
17.36

The Personal Protection Bill 2007 should also provide that after
considering an application for registration, the court may make an order
registering the corresponding order if it is satisfied the corresponding order is in
17.37

1929
1930

Note that the Commission has recommended that the respondent must be served with a copy of the
registered corresponding order, unless the court otherwise directs: see para 17.46 of this Report.
See para 20.112 of this Report.
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force in the original jurisdiction. The Bill should further provide that the court
may vary the corresponding order for the purpose of its registration by
modifying it to the extent the court considers necessary for the order to operate
effectively in Queensland.
The Commission also considers that the Personal Protection Bill 2007
should include a provision dealing with the court’s powers on the hearing of an
application for registration (other than an ex parte hearing) in the absence of the
respondent, on proof the respondent has been served. 1931 Such provision
should be similar to the provisions that apply on the hearing of an application to
make, vary or set aside a protection order. The Bill should also provide that a
person required to be served with a registration application is taken to have
been served if he or she appears before the court.
17.38

17.39
Provision should also be made in the Personal Protection Bill 2007 for
the following persons to appear on the hearing of an application for registration:
•

the applicant;

•

the person against whom the corresponding order was made (unless the
court decides to deal with the application ex parte);

•

the person protected by the corresponding order; and

•

any other person given leave by the court to appear.

This is generally consistent with the provision the Commission has
recommended for standing to appear on the hearing of a protection order
application under the Bill. 1932

17.40

Provision should also be made in relation to the notification of the
registration to the respondent. This is discussed below.

17.41

Notification of registration to the respondent
Under the Domestic and Family Violence Protection Act 1989 (Qld), the
respondent must not be notified of the registration of an interstate order without
the aggrieved’s written consent. Similarly, in the ACT, New South Wales,
Tasmania and Western Australia, notification of registration is either not

17.42

1931

1932

In Chapter 11 of this Report, the Commission has recommended that the Personal Protection Bill 2007 should
provide that if the respondent fails to appear before the court on the hearing of a protection order application,
and the court is satisfied that the respondent has been served, the court may hear and decide the application
in the absence of the respondent, adjourn the application or, subject to certain requirements, order the issue
of a warrant for the respondent to be taken into custody and brought before the court. See para 11.19, 11.22
of this Report.
See para 20.74 of this Report.
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required by statute or is specifically prohibited without the consent of the
aggrieved. 1933
Such provisions would enable a person who applies to register a
corresponding order to have the order registered without informing the person
against whom the order was made. The justification for not requiring notification
is to prevent information about the location of the persons protected by the
order from becoming known to the respondent. In some circumstances, this
may compromise the safety of the persons protected by the order. This may
particularly be the case where the aggrieved has been the victim of serious
harassment or intimidation.
17.43

The Commission notes, however, that withholding notification will not
always be necessary.
For example, where an order is registered for
convenience when the parties frequent, reside or work in or around a place near
the Queensland border, there may be little additional risk to the person’s safety
in notifying the respondent of the registration.

17.44

When the original order is made, the respondent is entitled to be
informed of the conditions and prohibitions in the order. Similarly, the
Commission has recommended that the respondent to a protection order made
under the Personal Protection Bill 2007 must be served with a copy of the
order. 1934 Fairness to the respondent requires that he or she be notified of the
existence, and terms, of an order in force against him or her, unless there is a
strong justification to the contrary in the particular case. This is especially
important given the respondent’s potential criminal liability for breach of the
order.
17.45

The Commission therefore considers that, contrary to the position
under the Queensland domestic violence legislation, the registrar should be
required to serve a copy of the registered corresponding order on the
respondent, as soon as practicable after the order is registered, unless the court
otherwise orders. The Commission considers it appropriate for the court to
consider, at the hearing of an application for registration, whether notice of the
registration, or particulars of the person protected by the order that are
contained in the order, should be withheld from the respondent. The court is in
the best position to weigh the competing considerations in each case. The
Commission is therefore of the view that the Personal Protection Bill 2007
should provide that, if the court has dealt with the application ex parte, the court
may direct that a copy of the registered order is not to be served on the
respondent, or that information in the order about the person protected by the
order must not be included in a copy of the order given to the respondent. The
court may only give such a direction if the court is satisfied it is necessary to
prevent serious harm to the person protected by the order or substantial
damage to property of the person protected by the order.
17.46

1933
1934

See para 17.16 of this Report.
See para 19.49 of this Report.
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The registrar should also be required to serve a copy of the registered
order on the person protected by the order and any other person whom the
court directs is to be served.
17.47

Enforceability of a registered corresponding order
Section 44 of the Domestic and Family Violence Protection Act 1989
(Qld) provides that a registered interstate order has the same effect as, and is
enforceable as if it were, an order made, and served, under the Act. 1935 Section
80(3) of that Act also provides that it is not a defence in proceedings for an
offence involving an interstate order that a person did not know the interstate
order could be, or was, registered in Queensland.

17.48

The Commission has recommended elsewhere in this Report that the
Personal Protection Bill 2007 include a provision to the effect that a respondent
cannot be held in breach of an order unless the respondent was present in court
when the order was made, was served with a copy of the order, or was told by a
police officer about the order. 1936
17.49

17.50
The Commission considers that, generally, the same principle should
apply in respect of a corresponding order registered under the Personal
Protection Bill 2007.
The Commission has earlier recommended that
notification of the registration of a corresponding order must be given to the
respondent, unless the Court otherwise directs. 1937 Consistent with this view,
the Commission considers that a registered corresponding order should be
enforceable as if it were a protection order made under the Personal Protection
Bill 2007. If notice of the registration has been withheld, the order should be
enforceable as if the respondent had been served with a copy of the order. The
Commission considers that the enforceability of an order would form part of the
Court’s consideration, on the application for registration, of whether the
withholding of notice is justified in the circumstances.

The Commission considers the inclusion of a provision to this effect in
the Personal Protection Bill 2007 would ensure that a registered corresponding
order is enforceable despite an order by the Court that the respondent is not to
be notified of the registration of the order. 1938 The Commission does not
consider it necessary that a provision to the effect of section 80(3) of the
Domestic and Family Violence Protection Act 1989 (Qld) be included in the
Personal Protection Bill 2007 because it is essentially declaratory.
17.51

1935
1936
1937
1938

See para 17.9 of this Report.
See para 14.54 of this Report. The Commission’s recommended provision is of similar effect as s 80(1) of the
Domestic and Family Violence Protection Act 1989 (Qld).
See para 17.46 of this Report.
The Commission notes that its recommendation to generally adopt the scheme provided in the Domestic and
Family Violence Protection Act 1989 (Qld) for the registration and enforcement of interstate orders (subject to
certain modifications) encompasses the adoption of a provision to the effect of s 44 of the Domestic and
Family Violence Protection Act 1989 (Qld).
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Period of registration
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that a registered interstate order is registered for the period during which the
order, as originally made, is in force. 1939

17.52

The Commission considers that similar provision should be made in the
Personal Protection Bill 2007 to the effect that, unless a registered
corresponding order is earlier set aside or the period for which it is in force is
varied, the order is in force for the period fixed by the court and stated in the
order. The period fixed by the court must not be more than the period for which
the corresponding order, as made in the original jurisdiction, is in force.
17.53

Notification of registration to other persons or entities
The Domestic and Family Violence Protection Act 1989 (Qld) requires
the clerk of the court to notify the applicant and the Commissioner of Police of
the registration of an interstate order. 1940

17.54

Similar to the domestic violence legislation, the Commission considers
the Personal Protection Bill 2007 should require the registrar to give a copy of a
registered corresponding order to the person protected by the order and such
other persons as the court may require as soon as practicable after the order is
registered. The Commission also considers that the notification of the
Commissioner of Police of the registration of a corresponding order under the
Personal Protection Bill 2007 is necessary in light of the proposed role of the
police in the enforcement of protection orders, and, in particular, the prosecution
of breaches. In this regard, the Commission has recommended in this Report
that the Bill should provide that the registrar of the court that hears an
application to register a corresponding order must give the Commissioner of
Police a copy of the order registering a corresponding order within a specified
period after the order is made. 1941

17.55

Variation of a registered corresponding order
The Domestic and Family Violence Protection Act 1989 (Qld) provides
for the court to vary a registered interstate order, as it applies in Queensland, on
the application of particular persons. 1942

17.56

The Commission considers provision should also be made under the
Personal Protection Bill 2007 for the variation or setting aside of a registered
corresponding order.
Earlier in this chapter, the Commission has
17.57

1939
1940
1941
1942

Domestic and Family Violence Protection Act 1989 (Qld) s 42(6).
See para 17.10 of this Report.
See para 20.112 of this Report.
See para 17.10 of this Report.

Interjurisdictional recognition of orders

459

recommended that a registered corresponding order should have the same
effect as a protection order made under the Personal Protection Bill 2007. 1943
As such, the Commission considers a person should be entitled to apply to vary
or set aside a registered corresponding order as it applies in Queensland in the
same manner as provided for the variation and setting aside of a protection
order under the Bill. This would maintain a consistency of approach in the
manner in which protection orders are dealt with under the Bill.
17.58
The Commission is therefore of the view that the eligibility requirements
for making an application to vary or set aside a registered corresponding order
should be the same as for the making of an application to vary or set aside a
protection order made under the Bill.

The Commission is also of the view that the provisions of the Personal
Protection Bill 2007 dealing with applications and orders to vary or set aside
protection orders, including the provisions about service of such applications
and orders, should apply, with necessary changes, to registered corresponding
orders. 1944 Consistent with those service provisions, an application to vary or
set aside a registered corresponding order or an order varying or setting aside a
registered corresponding order must be served on the person who applied for
registration of the corresponding order, the person protected by the order, the
person against whom the order was made and any other person whom the
court directs is to be served.
17.59

In contrast, there is no requirement under the Queensland domestic
violence legislation that the respondent for a registered interstate order be
notified of variations to the order. 1945 However, the Commission considers that
natural justice requires that notification of any application to vary a registered
corresponding order be given to the person against whom the order was made
so that he or she may defend the application. Notification of any variation to a
registered corresponding order is also important so that the person is informed
of what conduct may give rise to a breach. This is similarly important where a
variation is sought by the respondent to the order. A person protected by a
registered corresponding order is entitled to know of an application to vary, and
any subsequent variation of, the order given that it may alter the level of
protection afforded by the order.
17.60

The Commission has also recommended in this Report that the Bill
should provide that the registrar of the court hearing an application to vary or
set aside a registered corresponding order must give the Commissioner of
17.61

1943
1944
1945

See para 17.50 of this Report.
See para 19.49 of this Report.
See para 17.10 of this Report.
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Police a copy of the application and any order varying or setting aside the order
within a specified period after the application or order is made. 1946
Effect of variation or revocation of the order in the original jurisdiction
The Domestic and Family Violence Protection Act 1989 (Qld) does not
include any provisions dealing with the effect, in Queensland, of a change to the
interstate order in the jurisdiction in which it was originally made. In the ACT
and Western Australia, however, provision is made for changes to a
corresponding order in the original jurisdiction to take effect in the jurisdiction in
which the order has been registered. 1947

17.62

The Commission considers that it may cause unnecessary confusion to
enable variations by a court in the jurisdiction in which the corresponding order
was made to have effect in Queensland after the order is registered. There are
numerous reasons why a variation might be sought in the same jurisdiction in
which the corresponding order was made. In some cases, the variation may be
of limited relevance outside that jurisdiction. In the Commission’s view, if a
court in the same jurisdiction in which a corresponding order was made varies
that order, that variation should have no effect in Queensland after the order
has been registered in Queensland. This is consistent with the position in New
South Wales and Victoria. 1948
17.63

Similarly, there are many reasons why a person might seek the
revocation of a corresponding order in the same jurisdiction in which it was
made. For example, a court may order the revocation of an order following a
successful appeal. On the other hand, the person against whom an order has
been made might seek the revocation of an order on the basis that the
aggrieved person is no longer in that jurisdiction.
17.64

The Commission considers that, if a court in the same jurisdiction in
which a corresponding order was made revokes that order after the order has
been registered in Queensland, that revocation should have no effect in
Queensland. Again, this is consistent with the position in New South Wales and
Victoria. 1949

17.65

If, for whatever reason, an eligible person wishes to vary a registered
corresponding order as it applies in Queensland, or to cancel its registration in
Queensland, that person may apply to vary or set aside the order under the
Personal Protection Bill 2007. For example, an application might be made to
vary a registered corresponding order to reflect a change to the order in the
jurisdiction in which it was originally made. The Commission also notes its

17.66

1946
1947
1948
1949

See para 20.112 of this Report.
See para 17.22 of this Report.
See para 17.21 of this Report.
Ibid.
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recommendation that in considering an application to vary or set aside a
protection order, the court must have regard to any matters it considers
relevant. 1950 A change to the order in the original jurisdiction may be one such
relevant consideration.
RECOMMENDATIONS
17.67

17-1

The Commission makes the following recommendations:
The Personal Protection Bill 2007 should provide for the
registration and enforcement of corresponding orders. The Bill
should also provide that a ‘corresponding order’ means an order
made by a court of another State or New Zealand under a law
prescribed under a regulation as a corresponding law. 1951

Procedure for registration, including notice of application
17-2

The Personal Protection Bill 2007 should make provision for a
person to apply to the Magistrates Court to register a
corresponding order. The application should be made in the
approved form and, unless it is made by a police officer, verified by
statutory declaration. 1952
See Personal Protection Bill 2007 cl 70(1), (3), (4).

17-3

The Personal Protection Bill 2007 should make provision to require
the corresponding order or a certified copy of the order to
accompany the application for registration of a corresponding
order. 1953
See Personal Protection Bill 2007 cl 70(2).

17-4 The Personal Protection Bill 2007 should provide that, unless the
court has decided to deal with an application to register a
corresponding order ex parte, the registrar must serve a copy of the
application and notice of when and where the application will be
heard on the person against whom the order was made and a
person protected by the order, if he or she is not the applicant. 1954

1950
1951
1952
1953
1954

See para 15.51 of this Report.
See para 17.28–17.29 of this Report.
See para 17.33 of this Report.
Ibid.
See para 17.34–17.35 of this Report.
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See Personal Protection Bill 2007 cl 72.

17-5

The Personal Protection Bill 2007 should provide for the court to
deal with an application to register a corresponding order ex parte if
the court is satisfied it is necessary to do so to prevent the person
against whom the order was made causing serious harm to the
person protected by the corresponding order or substantial damage
to property of the person protected by the corresponding order.1955
See Personal Protection Bill 2007 cl 71.

17-6

The Personal Protection Bill 2007 should provide that, after
considering an application to register a corresponding order, the
court may make an order registering the corresponding order if it is
satisfied the corresponding order is in force in the original
jurisdiction. 1956
See Personal Protection Bill 2007 cl 75(1).

17-7 The Personal Protection Bill 2007 should provide that the court may
vary the corresponding order for the purpose of its registration by
modifying it to the extent the court considers necessary for the
order to operate effectively in Queensland. 1957
See Personal Protection Bill 2007 cl 75(2).

17-8 The Personal Protection Bill 2007 should include a provision
dealing with the court’s powers on the hearing of an application for
registration of a corresponding order (other than an ex parte
hearing) in the absence of the respondent, on proof the respondent
has been served. The provision should be similar to the provisions
that apply on the hearing of an application to make, vary or set
aside a protection order. The Bill should also provide that a person
required to be served with a registration application is taken to be
served if he or she appears before the court. 1958
See Personal Protection Bill 2007 cll 74(1)–(3), 95.

1955
1956
1957
1958

See para 17.35 of this Report.
See para 17.37 of this Report.
Ibid.
See para 17.38 of this Report.
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17-9 The Personal Protection Bill 2007 should provide for the following
persons to appear on the hearing of an application to register a
corresponding order: 1959
(a)

the applicant;

(b)

the person against whom the corresponding order was made
(unless the court decides to deal with the application ex
parte);

(c)

the person protected by the corresponding order; and

(d)

another person given leave by the court to appear.

See Personal Protection Bill 2007 cl 73.

Notification of registration
17-10 The Personal Protection Bill 2007 should provide that, if the
application has been dealt with ex parte, the court may give a
direction that a copy of the registered corresponding order is not to
be served on the respondent, or that information in the order about
the person protected by the order must not be included in a copy of
the order given to the respondent. The court may give such a
direction only if the court is satisfied it is necessary to prevent: 1960
(a)

serious harm to the person protected by the order; or

(b)

substantial damage to property of the person protected by
the order.

See Personal Protection Bill 2007 cl 75(3), (4).

17-11 The Personal Protection Bill 2007 should provide that, if a court has
registered a corresponding order and has not directed that a copy
of the registered order, or information contained in a copy of the
order, must not be given to the respondent, as soon as practicable
after the order is registered, the registrar of the court must serve a
copy of the registered order on the person against whom the order
was made, the person protected by the order and any other person
whom the court directs is to be served with a copy of the order. 1961

1959
1960
1961

See para 17.39 of this Report.
See para 17.46 of this Report.
See para 17.46, 17.47, 17.55 of this Report.
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See Personal Protection Bill 2007 cl 76.

Enforceability of a registered corresponding order
17-12 The Personal Protection Bill 2007 should provide that a registered
corresponding order is enforceable as if it were a protection order
made under the Personal Protection Bill 2007. If notice of the
registration has been withheld from the respondent, the registered
order should be enforceable as if the respondent had been served
with a copy of the registered order. 1962
See Personal Protection Bill 2007 cl 77(1)(a), (2), (3), (4).

Period of registration
17-13 The Personal Protection Bill 2007 should include a provision to the
effect that, unless a registered corresponding order is earlier set
aside or the period for which it is in force is varied, the order is in
force for the period fixed by the court and stated in the order, being
a period not more than the period for which the corresponding
order, as made in the original jurisdiction, is in force. 1963
See Personal Protection Bill 2007 cl 78.

Variation of a registered corresponding order
17-14 The provisions of the Personal Protection Bill 2007 dealing with
applications and orders to vary or set aside a protection order,
including provisions for service of such applications and orders,
should apply, with necessary changes, to registered corresponding
orders. 1964 Consistent with those service provisions, an application
to vary or set aside a registered corresponding order or an order
varying or setting aside a registered corresponding order must be
served on the person who applied for registration of the
corresponding order, the person protected by the order, the person
against whom the order was made and any other person whom the
court directs is to be served.
See Personal Protection Bill 2007 cl 77(1)(b), (3), (4).

1962
1963
1964

See para 17.50 of this Report.
See para 17.53 of this Report.
See para 17.58–17.59 of this Report.
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Effect of variation or revocation of the order in the original jurisdiction
17-15 If a court in the same jurisdiction in which a corresponding order
was made varies or revokes that order after the order has been
registered in Queensland, that variation or revocation should have
no effect in Queensland. 1965

1965

See para 17.63, 17.65 of this Report.
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INTRODUCTION
18.1
In considering whether the Peace and Good Behaviour Act 1982 (Qld)
provides an effective mechanism for the protection of the community from
breaches of the peace, the Commission is required, by its terms of reference, to
have regard to the protection provided against domestic violence under the
Domestic and Family Violence Protection Act 1989 (Qld). 1966

The Discussion Paper did not specifically consider the issue of
publication of proceedings under the Peace and Good Behaviour Act 1982
(Qld). The prohibition on publication of proceedings under the Domestic and
Family Violence Protection Act 1989 (Qld) raises the issue of whether a similar
prohibition or other restriction on publication should apply to proceedings under
the Personal Protection Bill 2007.
18.2

18.3
This chapter considers the restriction of publication or other
dissemination of proceedings under the Personal Protection Bill 2007 to the
public or a section of the public.
It does not consider disclosure or
communication of information about proceedings to individuals.

Court proceedings are ordinarily to be heard in public 1967 and, in the
absence of a suppression order or a legislative restriction, information about
such proceedings, including the identity of persons involved in the proceedings,
is able to be reported and published. 1968
18.4

In the absence of statutory authority, the Magistrates Court may make
a non-publication order only to the extent permitted by its implied powers to
ensure the administration of justice in its jurisdiction according to law. 1969
18.5

18.6
Like other departures from the principle of open justice, a
non-publication order may be made, in the absence of statutory authority, only
where it is necessary to secure the administration of justice. 1970 Saving a party
from ‘loss of privacy, embarrassment, distress, financial harm or other collateral

1966
1967
1968

1969

1970

The terms of reference are set out in Appendix 1 to this Report.
For proceedings under the Peace and Good Behaviour Act 1982 (Qld), see s 70 of the Justices Act 1886
(Qld).
D Butler and S Rodrick, Australian Media Law (3rd ed, 2007) [5.05]; J Jaconelli, Open Justice: A Critique of
the Public Trial (2002) 2; Scott v Scott [1913] AC 417. See also Brennan v State of New South Wales [2006]
NSWSC 167, [31] (Hall J); Raybos Australia Pty Ltd v Jones (1985) 2 NSWLR 47, 55 (Kirby P); J v L & A
Services Pty Ltd (No 2) [1995] 2 Qd R 10, 44 (Fitzgerald P and Lee J); R v His Honour Judge Noud, Ex parte
MacNamara [1991] 2 Qd R 86, 103 (Williams J).
Attorney-General for New South Wales v Mayas Pty Ltd (1998) 14 NSWLR 342, 346 (Mahoney JA). Note
that it is unclear whether a court has power to make a non-publication order binding on persons outside the
court: D Butler and S Rodrick, Australian Media Law (3rd ed, 2007) [5.165]; Raybos Australia Pty Ltd v Jones
(1985) 2 NSWLR 47, 55–8 (Kirby P).
See generally D Butler and S Rodrick, Australian Media Law (3rd ed, 2007) [5.175]; R v His Honour Judge
Noud, Ex parte MacNamara [1991] 2 Qd R 86, 103–105 (Williams J). See para 18.36 of this Report.
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disadvantage’ is insufficient ground at common law to withhold information
about proceedings from the public. 1971
However, a statute may give the Court power to order non-publication
or may otherwise impose a restriction on publication of particular information for
certain proceedings. 1972
18.7

THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
There is no restriction on publication imposed by the Peace and Good
Behaviour Act 1982 (Qld). However, the Justices Act 1886 (Qld) and the
Evidence Act 1977 (Qld) contain prohibitions that would apply to proceedings
under the Act. 1973

18.8

18.9
Section 71B of the Justices Act 1886 (Qld) prohibits the taking of a
photograph or picture in or of the room or place in which proceedings are being,
have been or are about to be conducted, or of a person therein. 1974 It also
prohibits the publication of a photograph or picture so taken. 1975

Under section 21AZC of the Evidence Act 1977 (Qld), it is an offence to
disseminate to the public by radio or television a recording of any video-taped
evidence of a ‘special witness’ given in civil proceedings, other than with the
court’s approval. 1976 The court may approve the publication only in ‘exceptional
circumstances’ 1977 and may attach conditions to the approval. 1978 A ‘special
witness’ is: 1979
18.10

1971
1972
1973
1974

1975
1976

1977
1978
1979

J v L & A Services Pty Ltd (No 2) [1995] 2 Qd R 10, 45 (Fitzgerald P and Lee J). See para 18.40 of this
Report.
See para 18.41 of this Report.
Peace and Good Behaviour Act 1982 (Qld) s 8; Justices Act 1886 (Qld) s 71B; Evidence Act 1977 (Qld)
s 21AZC.
Justices Act 1886 (Qld) s 71B(1). Also note Magistrates Court of Queensland, Practice Direction 6 of 2006,
‘Recording Devices in Courtrooms: Magistrates Court’ which provides that ‘[e]xcept with permission of the
presiding Magistrate or justices constituting a Magistrates Court … any device capable of capturing or
transmitting the proceedings of the court, aurally and/or visually, is not to be used for that purpose in a court
room where proceedings are being conducted’.
Justices Act 1886 (Qld) s 71B(2). The maximum penalty for publication is $525 or one month imprisonment:
See Penalties and Sentences Act 1992 (Qld) s 5.
Evidence Act 1977 (Qld) ss 21AY (definition of ‘recording’), 21AZC. Note, the maximum penalty is $7500 or
two years imprisonment for an individual and $75 000 for a corporation: Evidence Act 1977 (Qld) s 21AZC(1);
Penalties and Sentences Act 1992 (Qld) s 5.
Evidence Act 1977 (Qld) s 21AZC(2).
Evidence Act 1977 (Qld) s 21AZC(1).
Evidence Act 1977 (Qld) s 21A(1) (definition of ‘special witness’). Under s 21A(2)(e) of the Evidence Act 1977
(Qld), the court may order that a video-taped recording of the evidence of a special witness be substituted for
the witness’s direct testimony in any proceeding.
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(a)

a child under 16 years; or

(b)

a person who, in the court’s opinion—
(i)

would, as a result of a mental, intellectual or physical
impairment or a relevant matter, be likely to be disadvantaged
as a witness; or

(ii)

would be likely to suffer severe emotional trauma; or

(iii)

would be likely to be so intimidated as to be disadvantaged as
a witness;
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if required to give evidence in accordance with the usual rules and
practice of the court.

THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
Section 82 of the Domestic and Family Violence Protection Act 1989
(Qld) prohibits the publication and dissemination of information about
proceedings under that Act that would reveal the identity of the parties to the
proceedings. This may address concerns that the social stigma attached to
domestic and family violence deters people from seeking protection under
domestic violence legislation. 1980 The Act does not otherwise restrict the
publication of information about proceedings. 1981
18.11

Section 82(1) provides that, unless the court expressly permits (or it is
permitted under a regulation), 1982 it is an offence to publish in a newspaper or a
periodical or to otherwise disseminate by any means to the public or a section
of the public (including by radio broadcast or television): 1983
18.12

•

a notification of proceedings identified by reference to the parties’ names;
or

•

any account of proceedings that identifies or is likely to identify:

1980
1981

1982
1983

See D Bagshaw et al, Reshaping Responses to Domestic Violence: Final Report (April 2000) 86; The
Women’s Services Network, Domestic Violence in Regional Australia: A Literature Review (June 2000) [4.23].
This may represent an attempt to balance respect for privacy with the public interest in publication. See, for
example, in respect of the related issue of whether protection order hearings should be held in closed court,
the Second Reading debate of the Domestic Violence (Family Protection) Amendment Bill 1992 (Qld):
Queensland, Parliamentary Debates, Legislative Assembly, 4 August 1992, 6015 (Ms Molly Robson). Ms
Robson noted that there is a need to recognise and respect the rights and privacy of an individual who ‘may
have to present sensitive and intimate details of her life that she may not wish to share with others’. She also
observed that, on the other hand, ‘[d]omestic violence is very public business. It is the business of the
community as a whole to be active in working against domestic violence’.
See para 18.14 of this Report.
Note, the offence attracts a maximum penalty of $3000 or one year imprisonment: Domestic and Family
Violence Protection Act 1989 (Qld) s 82(1); Penalties and Sentences Act 1992 (Qld) s 5.
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the aggrieved, a named person, the respondent, the applicant or
the appellant (other than a police officer);



a witness (other than a police officer); or



a child concerned in the proceedings.

Sections 82(2) and (3) exempt the following types of publications and
communications:
18.13
•

publication of a bona fide law report or other technical publication
intended primarily for use by members of a profession;

•

publication or dissemination of an account of proceedings to a person
who is member of a profession in connection with the practice of that
profession or to a student in connection with that person’s studies;

•

communication of a transcript of evidence or other document to:


persons concerned in proceedings in a court or to a police officer
for use in connection with the proceedings;



a body responsible for disciplining members of a profession; or



persons concerned in disciplinary proceedings (before a body
responsible for disciplining members of the profession) against a
member of a profession.

Pursuant to section 82(1) of the Act, the Domestic and Family Violence
Protection Regulation 2003 (Qld) permits the publication of a notification or an
account of proceedings if:
18.14

•

the proceedings relate to a matter in the public domain; 1984 or

•

the community has a legitimate interest in the proceedings. 1985

18.15
Note, however, that these exceptions are extremely narrowly
defined. 1986

1984

1985

1986

Domestic and Family Violence Protection Regulation 2003 (Qld) s 6(1)(a). A proceeding relates to a matter in
the public domain if the person against whom or for whose benefit a domestic violence order was made in the
proceedings is subsequently convicted in proceedings under another Act that were factually related to the
domestic violence order: Domestic and Family Violence Protection Regulation 2003 (Qld) s 6(2).
Domestic and Family Violence Protection Regulation 2003 (Qld) s 6(1)(b). The community has a legitimate
interest in the proceedings if an incident occurs in which one of the parties to the proceedings (a respondent,
aggrieved or named person) causes the death of, or injury to, another of the parties and the incident results in
the death of the first party: Domestic and Family Violence Protection Regulation 2003 (Qld) s 6(3).
See note 1984–1985 of this Report.
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THE POSITION IN OTHER JURISDICTIONS
The civil restraining order legislation in the ACT, New South Wales,
Tasmania, Victoria and Western Australia also include provisions to restrict the
publication of particular information about proceedings. 1987

18.16

In the ACT, New South Wales, Victoria and Western Australia, the
provisions impose a prohibition on the publication and/or dissemination of
particular information. In Tasmania, by contrast, the legislation empowers the
justice and/or the court to make a non-publication order in relation to particular
information. The court is also empowered to make a non-publication order in
New South Wales.

18.17

18.18
Most of these provisions apply in relation to the identification of
particular persons. Similarly, in Western Australia, the restriction applies to
information about a party’s whereabouts. The Victorian legislation additionally
restricts the publication of the location of the court in which the relevant
proceedings are heard.

The Commission notes that in the ACT, New South Wales and Western
Australia, the legislation deals with both general restraining orders and
restraining orders in relation to domestic violence. Similarly, the Victorian
legislation examined here relates to intervention orders for stalking. 1988 The
nature of domestic and family violence matters may colour the inclusion and
formulation of the publication restrictions included in these statutes.
18.19

Prohibition on publication of identity – ACT, New South Wales and Victoria
In the ACT, it is an offence to publish an account or report of a
proceeding on an application for a protection order 1989 that identifies a party, a
witness, or a person related to or associated with a party or otherwise
concerned in the matter, or that allows the identity of such a person to be
18.20

1987

Domestic Violence and Protection Orders Act 2001 (ACT) s 100; Crimes Act 1900 (NSW) ss 562ZJ, 562ZK;
Justices Act 1959 (Tas) s 106K; Family Violence Act 2004 (Tas) s 32; Crimes (Family Violence) Act 1987
(Vic) s 24; Restraining Orders Act 1997 (WA) s 70. Note the Summary Procedure Act 1921 (SA), under which
a person may apply for a restraining order, does not impose a restriction on publication of proceedings taken
under that Act.
The Crimes (Domestic and Personal Violence) Act 2007 (NSW), which was assented to on 7 December 2007
and will commence on a date to be proclaimed, repeals and replaces pt 15A of the Crimes Act 1900 (NSW).
Sections 562ZJ and 562ZK of the Crimes Act 1900 (NSW), dealing with the publication of proceedings, are
replicated in s 45 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
In Victoria, an intervention order may be made under the Crimes (Family Violence) Act 1987 (Vic) in relation
to stalking behaviour even if there is no family relationship between the complainant and the person sought to
be restrained: Crimes Act 1958 (Vic) s 21A(5).

1988
1989

See note 1987 of this Report.
A protection order means a personal protection order or a domestic violence order: Domestic Violence and
Protection Orders Act 2001 (ACT) s 3, Dictionary (definition of ‘protection order’).
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worked out. 1990 The court or the magistrate may, however, permit circulation of
such information if satisfied that: 1991
•

it is in the public interest;

•

it will promote compliance with the protection order; or

•

it is necessary or desirable for the proper functioning of the Act.

There are also other exceptions to the prohibition, for example, to allow
a person to tell someone else about the contents of a protection order, for
communications for court or tribunal proceedings, and for publication in law
reports or other technical or professional publications. 1992
18.21

In New South Wales, the Crimes Act 1900 (NSW) prohibits the
publication or broadcast, before proceedings in relation to an apprehended
violence order 1993 are determined, of information, a picture or other material that
identifies or is likely to lead to the identification of a child: 1994

18.22

•

for whose protection or against whom an order is sought; or

•

who appears, or is reasonably likely to appear, as a witness in the
proceedings; or

•

who is, or is reasonably likely to be, mentioned or otherwise involved in
the proceedings.

The court may otherwise give its consent to the publication or
dissemination, although the legislation does not specify particular
circumstances in which such consent may be given. 1995 The legislation also
provides an exception for publication in an official report of proceedings. 1996
18.23

1990
1991
1992
1993
1994

1995
1996

Domestic Violence and Protection Orders Act 2001 (ACT) s 100(1). Note that the maximum penalty is $5000
(or $25 000 for a corporation) or six months imprisonment or both: Legislation Act 2001 (ACT) s 133.
Domestic Violence and Protection Orders Act 2001 (ACT) s 101(2)(a), (3).
Domestic Violence and Protection Orders Act 2001 (ACT) s 101(1), (2).
An ‘apprehended violence order’ means an apprehended personal violence order or an apprehended
domestic violence order: Crimes Act 1900 (NSW) s 562A (definition of ‘apprehended violence order’).
Crimes Act 1900 (NSW) s 562ZJ(1), (2), (4). Note, the maximum penalty is $22 000 or two years
imprisonment for an individual and $220 000 for a corporation: Crimes Act 1900 (NSW) s 562ZJ(2); Crimes
(Sentencing Procedure) Act 1999 (NSW) s 17. A ‘child’ is a person under 16 years: Crimes Act 1900 (NSW)
s 562A (definition of ‘child’). Section 562ZJ is replicated in s 45 of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW). Note that s 45 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW)
also provides for a similar prohibition on the publication of identifying information about a person, other than a
child, in an apprehended personal violence order proceeding. For the application of the legislation in New
South Wales, see note 1987 of this Report.
Crimes Act 1900 (NSW) s 562ZJ(3)(b).
Crimes Act 1900 (NSW) s 562ZJ(3)(a).
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In Victoria, section 24 of the Crimes (Family Violence) Act 1987 (Vic)
provides that, in proceedings involving a child, it is an offence to publish or
cause to be published:

18.24

•

a report of proceedings 1997 containing, among other things, the name,
address, school or any particulars calculated to lead to the identification
of a child or any other person in the proceedings as a party or a witness;
or

•

a picture 1998 of or including the child or another person concerned in the
proceedings.

18.25
The legislation does not empower the court to otherwise permit such
publication nor does it provide any exceptions to the prohibition. 1999

Section 24 also prohibits the publication of other information. This is
discussed below. 2000
18.26

Prohibition on publication of other information – Victoria, Western Australia
In Victoria, the Crimes (Family Violence) Act 1987 (Vic) provides that,
in addition to the offences described above, it is an offence to publish or cause
to be published a report of proceedings involving a child that contains the
locality of, or any particulars calculated to lead to the identification of, the
particular venue of the court. 2001
18.27

In Western Australia, it is prohibited to publish 2002 or to otherwise
disseminate to the public or a section of the public information that would, or
would be likely to, disclose the whereabouts of a party or a witness. 2003
18.28

18.29
The court may, however, specify in a restraining order that the
publication or dissemination of particular information is permitted, if it is satisfied

1997

1998
1999
2000
2001

2002
2003

In any newspaper or broadcast by means of wireless, telegraphy, television or other means: Crimes (Family
Violence) Act 1987 (Vic) s 24(a). For the application of the Crimes (Family Violence) Act 1987 (Vic), see note
1987 of this Report.
In a newspaper or by television or other means: Crimes (Family Violence) Act 1987 (Vic) s 24(b).
Note, the maximum penalty is $2202: Crimes (Family Violence) Act 1987 (Vic) s 24; Monetary Units Act 2004
(Vic) ss 5(2), 7.
See para 18.27 of this Report.
Crimes (Family Violence) Act 1987 (Vic) s 24(a). Note, the maximum penalty is $2202: Monetary Units Act
2004 (Vic) ss 5(2), 7. For the application of the Crimes (Family Violence) Act 1987 (Vic), see note 1987 of
this Report.
In a newspaper or periodical, by radio, television or other electronic broadcast: Restraining Orders Act 1997
(WA) s 70(2).
Restraining Orders Act 1997 (WA) s 70(2). Note, the maximum penalty is $6000 or 18 months imprisonment:
Restraining Orders Act 1997 (WA) s 70(2). These provisions apply both to violence and misconduct
restraining orders.
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that: 2004
•

the person to whom the information is to be disclosed is already aware of
the whereabouts of the person to be protected by the prohibition; or

•

the person to be protected understands the effect of the prohibition and
agrees that it should not apply.

18.30
The legislation also provides an exception for ‘confidential exchanges’
of information between certain authorities where it is necessary to ensure the
safety of a person or child affected or protected by a violence restraining
order. 2005

Power to order non-publication – New South Wales and Tasmania
Unlike the legislation in other Australian jurisdictions, the legislation in
Tasmania confers power on the justice or the court concerned to make an order
that certain information not be published. In addition to a prohibition on
publication of information that identifies a child involved in proceedings, the
legislation in New South Wales also gives the court power to make a
non-publication order.
18.31

The Crimes Act 1900 (NSW) provides that a court may direct that
information identifying a protected person, a defendant, a witness or another
person who is, or is reasonably likely to be, mentioned or otherwise involved in
apprehended domestic violence order proceedings must not be published or
broadcast before the proceedings are determined. 2006 Contravention of such a
direction is an offence. 2007 However, a non-publication direction does not
prohibit the publication of an official report of proceedings or publication with the
consent of the person or the court. 2008
18.32

18.33
Section 106K of the Justices Act 1959 (Tas), which applies in respect
of proceedings for restraint orders, provides that the justices may order, before,
during or after the proceedings, that the name of a party or witness must not be
published. 2009 The justices may make an order where it appears that it is

2004
2005
2006

2007
2008
2009

Restraining Orders Act 1997 (WA) s 70(3).
Restraining Orders Act 1997 (WA) s 70A.
Crimes Act 1900 (NSW) s 562ZK(1), (4). Section 562ZK of the Crimes Act 1900 (NSW) is replicated in s 45
of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). For the application of the legislation in
New South Wales, see note 1987 of this Report.
Crimes Act 1900 (NSW) s 562ZK(2). Note, the maximum penalty is $22 000 or two years imprisonment or
both for an individual or $220 000 for a corporation: Crimes (Sentencing Procedure) Act 1999 (NSW) s 17.
Crimes Act 1900 (NSW) s 562ZK(3).
Justices Act 1959 (Tas) s 106K(1).
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desirable to prohibit the publication of the person’s name ‘for the furtherance of,
or otherwise in the interests of, the administration of justice’. 2010
An order made under section 106K prohibits the printing or publication
of the party’s or witness’s name or of ‘any reference or allusion’ to the party or
witness that is, in the opinion of the justices, intended or sufficient to disclose
the identity of that party or witness. 2011
18.34

RESTRICTING THE PUBLICATION OF PROCEEDINGS
18.35
The general presumption is that court proceedings are open to the
public and capable of being reported. 2012 Open justice promotes public scrutiny
and accountability of judicial proceedings. 2013 It permits informed public
discussion and awareness of judicial and legal matters, may encourage others
to participate in proceedings or in the system generally, and facilitates
predictability and consistency of judicial outcomes. 2014 Without the ability for
proceedings to be reported, the value of open hearings is diminished. 2015

This principle, however, is not absolute. The common law recognises
that the principle may be overridden, but only where it is necessary for the
administration of justice: 2016
18.36

As the paramount object must always be to do justice, the general rule as to
publicity, after all only the means to an end, must accordingly yield. But the
burden lies on those seeking to displace its application in the particular case to
make out that the ordinary rule must as of necessity be superseded by this
paramount consideration.

2010
2011

2012
2013
2014

2015
2016

Justices Act 1959 (Tas) s 106K(1).
Justices Act 1959 (Tas) s 106K(2), (4). Note, the maximum penalty for contravention of an order is $600 or
three months imprisonment: Justices Act 1959 (Tas) s 106K(5); Penalty Units and Other Penalties Act 1987
(Tas) s 4.
See note 1968 of this Report.
Scott v Scott [1913] AC 417, 463 (Lord Atkinson); Russell v Russell (1976) 134 CLR 495, 520 (Gibbs J).
See generally D Butler and S Rodrick, Australian Media Law (3rd ed, 2007) [5.10]–[5.15]; J Jaconelli, Open
Justice: A Critique of the Public Trial (2002) 34–45; JH Wigmore, Evidence in Trials at Common Law, Vol 6
(Chadbourn rev 1976) §1834; New South Wales Law Reform Commission, Contempt by Publication,
Discussion Paper No 43 (2000) [10.5].
The Herald & Weekly Times Ltd v Medical Practitioners Board of Victoria [1999] 1 VR 267, [40], [42]
(Hedigan J).
Scott v Scott [1913] AC 417, 437–8 (Viscount Haldane LC). For example, the principle may be overridden to
facilitate the giving of evidence by particularly sensitive witnesses, such as children and sexual offence
complainants; where publicity would destroy the subject matter of the action such as litigation involving trade
secrets; where protection from harm is required for particular classes of people such as wards of the court,
juvenile criminal defendants, and the mentally ill; where national security is involved; and where publicity
would prejudice the fairness of a trial. See generally D Butler and S Rodrick, Australian Media Law (3rd ed,
2007) [5.65]–[5.80], [5.115]–[5.135], [5.175]; New South Wales Law Reform Commission, Contempt by
Publication, Discussion Paper No 43 (2000) [10.7].
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Restricting publication of information about proceedings represents one
means of derogation from the open justice principle. 2017 In its Discussion Paper
on contempt by publication, the New South Wales Law Reform Commission
commented, in relation to the use of non-publication orders, that: 2018
18.37

It is a preventative strategy employed by the courts, sometimes under statutory
authority, designed to enhance the administration of justice. … Essentially their
function is to restrict publicity which may prejudice a fair trial or which may deter
people from seeking justice or participating in its administration.

18.38
Publicity may deter people from instituting proceedings, may
discourage frank testimony, and may prejudice the fairness of proceedings. 2019

In addition to the interest in the administration of justice are concerns
about protecting participants in court proceedings from harmful consequences
of publicity, particularly as a result of selective or insensitive media reporting: 2020

18.39

[I]t is important to remember … that the open conduct of the courts can cause
great pain and loss to those touched by what is done and what is publicised. It
is, in my opinion, the function of the law – and the obligation of the courts in
administering it – to avoid such pain and loss to the extent that it is possible to
do so.

However, reputational harm, embarrassment, distress, and ridicule are
generally considered insufficient to warrant a departure from open justice at
common law. 2021
18.40

A statutory restriction on publication of proceedings could take one of
two forms:

18.41

2017

2018
2019
2020

2021

Two other means are generally recognised: the exclusion of the public or of particular persons from a hearing
or part of a hearing and the concealment of information, such as evidence given or of a witness’s name, from
those in attendance at a hearing. See A Monson, ‘Privacy and the Administration of Justice’ in M Tugendhat
and I Christie (eds), The Law of Privacy and the Media (2002); D Butler and S Rodrick, Australian Media Law
(3rd ed, 2007) [5.55], [5.95]; New South Wales Law Reform Commission, Contempt by Publication,
Discussion Paper No 43 (2000) [10.8].
New South Wales Law Reform Commission, Contempt by Publication, Discussion Paper No 43 (2000)
[10.43].
G Nettheim, ‘Open justice versus justice’ (1985) 9 Adelaide Law Review 487, 487–8.
John Fairfax Group Pty Ltd (receivers and managers appointed) v Local Court of New South Wales (1991) 26
NSWLR 131, 163–4 (Mahoney JA). Also see C Davis, ‘The Injustice of Open Justice’ (2001) 8 James Cook
University Law Review 92, 105: ‘where embarrassment and distress, particularly of a victim, can be avoided,
with minimal curtailment of the open-justice principle, the interests of justice would be better served’. It has
been suggested that these matters are better dealt with by the courts and by Parliament than by media
self-regulation: New South Wales Law Reform Commission, Contempt by Publication, Discussion Paper No
43 (2000) [10.19]; Australian Law Reform Commission, Contempt, Report No 35 (1987) [247].
R v Chief Registrar of Friendly Societies, Ex parte New Cross Building Society [1984] 1 QB 227, 235 (Sir
Donaldson MR); Raybos Australia Pty Ltd v Jones (1985) 2 NSWLR 47, 58–60 (Kirby P), 61–2 (Samuels JA),
63–4 (Priestly JA); J v L & A Services Pty Ltd (No 2) [1995] 2 Qd R 10, 45 (Fitzgerald P and Lee J).

Publication of proceedings

477

•

a prohibition on publication of particular information (perhaps with
discretion conferred on the court to permit publication in certain
circumstances); 2022 or

•

a discretion conferred on the court to prohibit publication in particular
circumstances. 2023

In its Report on contempt by publication, the New South Wales Law
Reform Commission considered that restrictions of the first type (that is, a
general prohibition on publication) should be limited to those based on clearly
justifiable and manifest policies and that are narrowly and well defined. 2024 This
might be satisfied, for example, in relation to proceedings for the protection of
children. 2025
18.42

In relation to restrictions of the second type (where the court is
empowered to make non-publication orders), the New South Wales Law Reform
Commission considered that ‘the general rule should be that justice is
administered in public view and that derogations from the principle of open
justice should only be permissible under exceptional circumstances’ and should
be ‘based upon securing the needs of justice rather than the needs of particular
individuals’. 2026
18.43

The Commission’s view
18.44
Proceedings under the Personal Protection Bill 2007 will generally be
held in open court. Given that most matters arising in proceedings under the
Personal Protection Bill 2007 are likely to be innocuous, and absent a
compelling policy reason to do so, such as there is under the Domestic and
Family Violence Protection Act 1989 (Qld), 2027 the Commission does not
2022
2023
2024

2025
2026

See, for example, Criminal Law (Sexual Offences) Act 1978 (Qld) ss 6, 7; Family Law Act 1975 (Cth) s 121.
See, for example, Criminal Code (Qld) s 695A.
New South Wales Law Reform Commission, Contempt by Publication, Report No 100 (2003) [10.14]. The
New South Wales Law Reform Commission did not consider that a complete ban on reporting of bail or
committal proceedings was justified and would represent an ‘unnecessary infringement of the principle of
open justice’: New South Wales Law Reform Commission, Contempt by Publication, Discussion Paper No 43
(2000) [10.81].
See Child Protection Act 1999 (Qld) ss 192, 193 which prohibit the publication of particular information about
proceedings under that Act.
New South Wales Law Reform Commission, Contempt by Publication, Discussion Paper No 43 (2000)
[10.91]–[10.92]; New South Wales Law Reform Commission, Contempt by Publication, Report No 100 (2003)
[10.15]. See Australian Law Reform Commission, Contempt, Report No 35 (1987) [247]:
While the underlying principle should be that anything said in legal proceedings should be
capable of being reported with impunity, this should be subject to strictly and carefully
defined judicial powers to postpone or prohibit reporting where a substantial risk of
prejudice would otherwise arise.
See also Contempt of Court Act 1981 (UK) s 4(2) under which the court may, ‘where it appears to be
necessary for avoiding a substantial risk of prejudice to the administration of justice in those proceedings, or
in any other proceedings pending or imminent, order that the publication of any report of the proceedings, or
any part of the proceedings, be postponed for such period as the court thinks necessary for that purpose’.

2027

See para 18.11 of this Report.

478

Chapter 18

consider there should be a prohibition on publication of proceedings or of
particular information about proceedings.
However, the Commission acknowledges that there may be
circumstances in which it is desirable to restrict publication. For example, it
may be necessary in order to protect the safety of vulnerable adults or children
involved or concerned in proceedings.
18.45

At present, there is no general legislative provision allowing the
Magistrates Court to restrict publication of proceedings under the Peace and
Good Behaviour Act 1982 (Qld) 2028 and the common law in relation to
non-publication orders is somewhat unsettled. 2029 Given the desire to make the
Personal Protection Bill 2007 clear, comprehensive and accessible on its face,
particularly to unrepresented litigants, it is desirable to include a provision in the
Personal Protection Bill 2007 setting out the circumstances in which publication
of proceedings under the Bill may be restricted. The Commission considers the
Personal Protection Bill 2007 should confer discretion on the Court to restrict
publication of proceedings under the Bill, by making a non-publication order, in
certain circumstances.
18.46

For the same reasons, the Commission also considers this power
should be conferred on the District Court and the Court of Appeal in relation to
appeals under the Personal Protection Bill 2007, 2030 and on a court conferred
with jurisdiction under the Bill to make or vary a protection order against an
offender in sentencing proceedings to the extent those proceedings relate to the
protection order. 2031
18.47

CRITERIA FOR THE EXERCISE OF DISCRETION
Tasmania is the only Australian jurisdiction which confers general
discretion to make non-publication orders in relation to proceedings under its
general civil restraining order legislation. The criterion for the exercise of that
18.48

2028

2029
2030

2031

Neither the Peace and Good Behaviour Act 1982 (Qld), the Justices Act 1886 (Qld), the Magistrates Courts
Act 1921 (Qld) nor the Uniform Civil Procedure Rules 1999 (Qld) contain any general provisions restricting
publication or empowering the Magistrates Court to restrict publication of proceedings under the Peace and
Good Behaviour Act 1982 (Qld). Section 21AZC of the Evidence Act 1977 (Qld) is limited to video-taped
evidence of special witnesses and s 71B of the Justices Act 1886 (Qld) is limited to photographs and pictures:
see para 18.9–18.10 of this Report.
See note 1969 of this Report.
The Commission has made recommendations elsewhere in this Report about the conferral of jurisdiction on
the District Court and Court of Appeal for appeals against orders made under the Personal Protection Bill
2007. See para 16.39–16.40 of this Report.
The Commission has made recommendations elsewhere in this Report about the power of a court to make a
protection order under the Personal Protection Bill 2007 where a person pleads guilty to, or is found guilty of,
an offence that involves behaviour that constitutes grounds for making a protection order. See para 12.109–
12.110 of this Report.
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discretion is if it appears desirable ‘for the furtherance of, or otherwise in the
interests of, the administration of justice’. 2032
In its Report on contempt by publication, the New South Wales Law
Reform Commission recommended that the court be empowered to suppress
publication where it is necessary for the administration of justice, either
generally, or in relation to specific proceedings. 2033 It acknowledged, however,
that hardship caused to children or victims of sexual assault may be a
compelling consideration for a non-publication order. 2034
18.49

The Law Reform Commission of Western Australia recommended in its
review of suppression orders that the criteria for the grant of an order should
exclude mere embarrassment or invasion of privacy but require such factors to
be considered against the genuine public interest in the subject matter. 2035
18.50

Legislative criteria for the exercise of a power to order non-publication
of proceedings are stipulated in many statutes in relation to a variety of judicial
and quasi-judicial proceedings. Such criteria are specific to the matters of
particular significance for the legislative scheme and the proceedings taken in
relation to that scheme. 2036
18.51

In Western Australia, several criteria are specified for the exercise of
the power to order non-publication that is conferred on the State Administrative
Tribunal.
That Tribunal has jurisdiction under numerous statutes in
administrative, commercial and personal matters. 2037 There are, therefore,
several specified circumstances in which it may order non-publication: 2038
18.52

2032
2033

2034

2035
2036
2037
2038

Justices Act 1959 (Tas) s 106K(1).
New South Wales Law Reform Commission, Contempt by Publication, Report No 100 (2003) [10.20] rec 22.
See also Law Reform Commission of Ireland, Contempt of Court, Report No 47 (1994) [6.40] in which it was
recommended in relation to criminal proceedings that the court be empowered to order the postponement of
publication of its proceedings where it appeared necessary to avoid a substantial risk of prejudice to the
administration of justice in those or other pending or imminent proceedings.
New South Wales Law Reform Commission, Contempt by Publication, Discussion Paper No 43 (2000)
[10.91]. See also Nationwide News Pty Ltd v District Court of New South Wales (1996) 40 NSWLR 486, 495
(Mahoney P).
Law Reform Commission of Western Australia, Review of the Law of Contempt, Report No 93 (2003) 47
rec 17.
See, for example, Drugs Misuse Act 1986 (Qld) s 121; Penalties and Sentences Act 1992 (Qld) s 13A(8), (9);
Industrial Relations Act 1999 (Qld) s 679(5), (8); Land and Resources Tribunal Act 1999 (Qld) s 65(3), (4).
State Administrative Tribunal Act 2004 (WA) pt 3; and see State Administrative Tribunal (Conferral of
Jurisdiction) Amendment and Repeal Act 2004 (WA).
State Administrative Tribunal Act 2004 (WA) ss 61(4), 62(3). Note that similar criteria govern the exercise of
the discretion to order non-publication conferred on the Victorian Civil and Administrative Tribunal which, like
the State Administrative Tribunal of Western Australia, is a tribunal of generalist jurisdiction: Victorian Civil
and Administrative Tribunal Act 1998 (Vic) s 101(3), (4).
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(a)

to avoid endangering the national or international security of Western
Australia or Australia;

(b)

to avoid damaging inter-governmental relations;

(c)

to avoid prejudicing the administration of justice;

(d)

to avoid endangering the physical or mental health or safety of any
person;

(e)

to avoid offending public decency or morality;

(f)

to avoid endangering property;

(g)

to avoid the publication of confidential information or information the
publication of which would be contrary to the public interest; or

(h)

for any other reason in the interests of justice.

The Commission’s view
The primary concern of the Personal Protection Bill 2007 is personal
safety and the protection of a person’s property from damage. Proceedings
under the Bill are likely to involve, from time to time, children and/or young
people and vulnerable adults including those people who would, if they were
witnesses, be ‘special witnesses’ under the Evidence Act 1977 (Qld).
18.53

Any discretion to restrict publication of proceedings under the Personal
Protection Bill 2007 should be guided by criteria. Given the desire to make the
Bill comprehensive and accessible, the Commission considers the criteria
should be set out in the Personal Protection Bill 2007.

18.54

There may be occasions when it is necessary for the administration of
justice to restrict publication, such as to avoid prejudicing a proceeding. There
may also be occasions where it is necessary to ensure a person’s safety, to
avoid damage to property, or to avoid other harmful consequences of publicity
particularly in relation to children and vulnerable adults. The Commission
envisages that such situations will arise infrequently but that, given their
potentially serious consequences, they should nevertheless be catered for.

18.55

The Commission considers therefore that the Personal Protection Bill
2007 should provide that the court may make a non-publication order if it is
satisfied it is necessary to avoid serious harm or injustice to a person.

18.56

18.57
The Commission also considers that a provision should be included in
the Personal Protection Bill 2007 in similar terms to section 35(3) of the
Administrative Appeals Tribunal Act 1975 (Cth) to the effect that, in deciding
whether to make a non-publication order, the court must take as the basis of its
consideration the principle that it is desirable that hearings should be held in
public and that evidence given before it and the contents of documents filed

Publication of proceedings

481

with the court or received in evidence should be available to the public and to all
the parties. 2039
THE INFORMATION CAPABLE OF BEING RESTRICTED
At present, two types of information about proceedings under the
Peace and Good Behaviour Act 1982 (Qld) are prohibited from publication:

18.58
•

video-taped evidence of special witnesses; 2040 and

•

photographs or pictures taken of or in the room or place in which
proceedings are being, have been or are about to be conducted or of a
person therein. 2041

The prohibitions in the Domestic and Family Violence Protection Act
1989 (Qld) and the civil restraining order legislation in the other Australian
jurisdictions relate primarily to information that identifies or could identify
particular persons involved or concerned in proceedings, such as witnesses and
parties. 2042 The civil restraining order legislation in Western Australia prohibits
publication of information of the whereabouts of a party or witness. 2043 The
prohibition in Victoria relates to identifying information of both persons involved
in proceedings, including pictures, and the locality or venue of the court in which
the proceedings take place. 2044
18.59

18.60
Provisions in other statutes that restrict publication of proceedings tend
to relate either to identification of particular persons 2045 or, more broadly, to any
information about proceedings, including identifying information. 2046
The

2039

2040
2041
2042
2043
2044
2045
2046

Section 35(3) of the Administrative Appeals Tribunal Act 1975 (Cth) provides that for a direction that a hearing
be held in private or restricting disclosure to a party to the proceeding of particular information, the Tribunal is
to ‘take as the basis of its consideration the principle that it is desirable that hearings of proceedings before
the Tribunal should be held in public and that evidence given before the Tribunal and the contents of
documents lodged with the Tribunal or received in evidence by the Tribunal should be made available to the
public and to all the parties’.
Evidence Act 1977 (Qld) s 21AZC.
Justices Act 1886 (Qld) s 71B.
See para 18.12, 18.20–18.24, 18.32–18.34 of this Report.
Restraining Orders Act 1997 (WA) s 70(2).
Crimes (Family Violence) Act 1987 (Vic) s 24(a), (b). For the application of this legislation, see note 1987 of
this Report.
See, for example, Criminal Law (Sexual Offences) Act 1978 (Qld) ss 6, 7; Criminal Code (Qld) s 695A; Family
Law Act 1975 (Cth) s 121(1), (3).
See, for example, Drugs Misuse Act 1986 (Qld) s 121(1); Penalties and Sentences Act 1992 (Qld) s 13A(8);
Child Protection Act 1999 (Qld) s 192.
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formulation adopted in relation to the Western Australian State Administrative
Tribunal is: 2047
•

any evidence given before the Tribunal;

•

the contents of any documents produced to the Tribunal; and

•

any information that might enable a person who has appeared before the
Tribunal to be identified.

The Commission’s view
In its review of suppression orders, the Law Reform Commission of
Western Australia considered that one of the clear cases where power to make
a non-publication order should exist is where it is necessary to suppress a
witness’s name for his or her protection. 2048 It has been suggested that
suppression of identifying information is an acceptable compromise between
the protection of persons involved in proceedings and the principle of open
justice. 2049
18.61

The Commission recognises, however, that it may be very difficult to
prevent particular people from identifying a person. For example, family
members, colleagues, club members and so on in an intimate relationship with
the person may be able to identify a person from minimal and non-specific
information. In situations where a non-publication order is made in order to
protect a person’s safety from such individuals, prohibiting publication of
identifying information may be insufficient and ineffective without additionally
prohibiting publication of other information.
18.62

The Commission considers there may also be occasions where the
nature of the proceedings or of information given during proceedings warrants
non-publication. For example, it may be desirable to restrict publication of
evidence of confidential information or of a person’s whereabouts. The
Commission appreciates that such situations will be uncommon but that, given
their potentially serious consequences, they should nevertheless be catered for.

18.63

2047
2048

2049

State Administrative Tribunal Act 2004 (WA) s 62(1). See also Victorian Civil and Administrative Tribunal Act
1998 (Vic) s 101(3); Administrative Appeals Tribunal Act 1975 (Cth) s 35(2)(aa), (b).
Law Reform Commission of Western Australia, Review of the Law of Contempt, Report No 93 (2003) 47. The
other case identified by the Commission was where the subject matter of the litigation is secret and thus
prone to destruction if publicised.
C Davis, ‘The Injustice of Open Justice’ (2001) 8 James Cook University Law Review 92, 106; The Family
Law Act 1975: Aspects of its operation and interpretation, Report of the Joint Select Committee on Certain
Aspects of the Operation and Interpretation of the Family Law Act (1992) [15.23], [15.30]–[15.31] in relation to
s 121 of the Family Law Act 1975 (Cth). Also see Witness v Marsden (2000) 49 NSWLR 429, [144]
(Heydon JA).
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The Commission therefore considers the court should have power to
make a non-publication order in respect of any information about a proceeding
under the Bill. This would include, for example, the following kinds of
information:
18.64

•

evidence given in the proceeding (being either oral or documentary
evidence); and

•

information, including a picture or photograph, that identifies or is likely to
identify:


the aggrieved person, a named person, the respondent, or the
applicant or appellant; or



a witness in the proceedings; or



a child concerned in the proceedings; or



the whereabouts of any of those persons.

APPLICATIONS
18.65
A further question is when the court should be permitted to make a
non-publication order: on its own initiative and/or on application?

At present, there is nothing in the Peace and Good Behaviour Act 1982
(Qld) or the Justices Act 1886 (Qld) stipulating whether any order made under
those Acts may be made on the court’s own initiative and/or on application to it.
18.66

In its review of contempt by publication, the New South Wales Law
Reform Commission recommended that the court should be able to make a
non-publication order on its own initiative or on application by any person the
court is satisfied has a sufficient interest in the matter. 2050 It also recommended
that the media have standing to be heard on an application. 2051

18.67

The Commission’s view
The Commission considers that a non-publication order may be
contemplated for the benefit or protection of any of the persons involved or
concerned in proceedings under the Personal Protection Bill 2007, including
witnesses, and considers that any person with standing to appear at a hearing
in the proceeding should be able to apply for a non-publication order.
18.68

2050
2051

New South Wales Law Reform Commission, Contempt by Publication, Report No 100 (2003) [10.22].
Ibid. Also see New South Wales Law Reform Commission, Contempt by Publication, Discussion Paper No 43
(2000) [10.100].
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Elsewhere in this Report, the Commission has recommended that the
following persons have standing to appear in a proceeding under the Personal
Protection Bill 2007 to make, vary or set aside a protection order: 2052
18.69

•

an applicant for the proceeding;

•

if the proceeding is an application to vary or set aside a protection order,
a person who was an applicant for the making of the protection order;

•

a respondent for the proceeding;

•

a person who is, or is sought to be, protected by the relevant protection
order; and

•

another person given leave by the court to appear.

The Commission considers that in relation to a non-publication order, it
may be appropriate for the court to give leave to appear to a media organisation
or entity. The Commission acknowledges that the media are likely to be best
placed to advance arguments against non-publication.

18.70

18.71
The Commission also considers the court should be able to make a
non-publication order on its own initiative.

OFFENCE AND PENALTY
Both the Justices Act 1886 (Qld) and the Evidence Act 1977 (Qld)
provide that it is an offence, punishable by a specified maximum penalty, to
contravene the prohibitions on publication contained in those statutes. 2053
18.72

Similarly, section 82(1) of the Domestic and Family Violence Protection
Act 1989 (Qld) provides that it is an offence, punishable by a maximum of a
$3000 fine or one year imprisonment, to contravene the prohibition on
publication of proceedings. 2054
18.73

2052

2053

2054

See para 20.74 of this Report. Also note the Commission’s recommendations about the persons who may
appear on an appeal, at para 16.45 of this Report, and on an application to register a corresponding order, at
para 17.39 of this Report.
Justices Act 1886 (Qld) s 71B(2) which provides that the maximum penalty is $525 or one month
imprisonment; Evidence Act 1977 (Qld) s 21AZC(1) which provides that the maximum penalty is $7500 or two
years imprisonment for an individual and $750 000 for a corporation. See Penalties and Sentences Act 1992
(Qld) s 5.
Penalties and Sentences Act 1992 (Qld) s 5.
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Penalties for non-compliance with a prohibition on publication are also
specified in the civil restraining order legislation of the other Australian
jurisdictions. 2055
18.74

The Commission’s view
18.75
The Commission considers the Personal Protection Bill 2007 should
specify that contravention of a non-publication order made under the Bill is an
offence. The Bill should also specify a maximum penalty for the offence.

EXCUSE OR EXCEPTIONS
18.76
A final matter to consider is whether the Personal Protection Bill 2007
should include, in addition to any defences or excuses that may be available
under the Criminal Code (Qld), a specific excuse for contravention of a
non-publication order or any exceptions to the operation of such an order.

Neither the Justices Act 1886 (Qld) nor the Evidence Act 1977 (Qld)
provide an excuse for contravention of the prohibitions on publication contained
in those statutes. 2056
18.77

Similarly, there is no excuse provided for non-compliance with the
prohibition on publication of proceedings contained in section 82(1) of the
Domestic and Family Violence Protection Act 1989 (Qld), nor in any of the civil
restraining order statutes of the other Australian jurisdictions.

18.78

18.79
However, a number of exceptions to the prohibitions on publication are
set out in the Domestic and Family Violence Protection Act 1989 (Qld). 2057
Similar exceptions are provided in relation to the prohibition in section 121 of
the Family Law Act 1975 (Cth) and some are adopted in the civil restraining
order legislation of the ACT and New South Wales. 2058

The Commission’s view
18.80
The Commission considers that there may be circumstances in which
publication of material the subject of a non-publication order is legitimate,
appropriate, or otherwise reasonable. The Commission does not consider, for
2055

Domestic Violence and Protection Orders Act 2001 (ACT) s 100(1); Crimes Act 1900 (NSW) s 562ZJ(2);
Justices Act 1959 (Tas) s 106K(5); Family Violence Act 2004 (Tas) s 32; Crimes (Family Violence) Act 1987
(Vic) s 24; Restraining Orders Act 1997 (WA) s 70(2).
Section 562ZJ of the Crimes Act 1900 (NSW) is replicated in s 45 of the Crimes (Domestic and Personal
Violence) Act 2007 (NSW). For the application of the legislation in New South Wales and Victoria, see note
1987 of this Report.

2056
2057
2058

Justices Act 1886 (Qld) s 71B; Evidence Act 1977 (Qld) s 21AZC.
Domestic and Family Violence Protection Act 1989 (Qld) s 82(2), (3). See para 18.13–18.14 of this Report.
See Family Law Act 1975 (Cth) s 121(9); Domestic Violence and Protection Orders Act 2001 (ACT) s 100(2);
Crimes Act 1900 (NSW) ss 562ZJ(3). See para 18.21, 18.23 of this Report.

486

Chapter 18

example, that a person should be prevented by a non-publication order from
disclosing information that it is necessary or reasonable to disclose for the
purpose of court proceedings.
The Commission considers it would be useful to include a provision in
the Personal Protection Bill 2007 that it is an offence to contravene a
non-publication order unless the person has a reasonable excuse. The Bill
should also provide that, without limiting what might be a reasonable excuse, it
is a reasonable excuse to publish the information if it is published:

18.81

•

in an official report of the proceeding or another proceeding in which the
information is relevant;

•

to a member of a profession and the publication is relevant to the
practice of the person’s profession; or

•

for use in a judicial proceeding.

The Commission considers such an excuse would be sufficiently
flexible to avoid unjust imposition of liability and would provide certainty in
relation to particular publications that should be permitted.
18.82

RECOMMENDATIONS
18.83

18-1

The Commission makes the following recommendations:
The Personal Protection Bill 2007 should provide that, in any
proceeding under the Bill, including an appeal proceeding or a
proceeding in which a sentencing court makes or varies a
protection order against an offender to the extent the proceeding
relates to the making or variation of a protection order, the court
may make a non-publication order prohibiting the publication of any
information about the proceeding. 2059
See Personal Protection Bill 2007 cll 80(1), (2), 114(2).

18-2 The Personal Protection Bill 2007 should provide that a court may
make a non-publication order only if it is satisfied it is necessary to
avoid serious harm or injustice to a person. 2060

2059
2060

See para 18.46–18.47, 18.64 of this Report.
See para 18.56 of this Report.
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See Personal Protection Bill 2007 cl 80(2).

18-3 A provision should be included in the Personal Protection Bill 2007
in similar terms to section 35(3) of the Administrative Appeals
Tribunal Act 1975 (Cth) to the effect that, in deciding whether to
make a non-publication order, the court must take as the basis of
its consideration the principle that it is desirable that hearings
should be held in public and that evidence given before the court
and the contents of documents filed with the court or received in
evidence by the court should be available to the public and to all
the parties. 2061
See Personal Protection Bill 2007 cl 80(4).

18-4 The Personal Protection Bill 2007 should provide that the court may
make a non-publication order on its own initiative or on application
by any person who has standing under the Bill to appear at a
hearing for the proceeding. 2062
See Personal Protection Bill 2007 cl 80(3).

18-5 A provision should be included in the Personal Protection Bill 2007
specifying that a person must not contravene a non-publication
order made under the Bill unless the person has a reasonable
excuse, and specifying the maximum penalty that may be imposed
for contravention of a non-publication order. 2063
See Personal Protection Bill 2007 cl 116(1).

18-6

The Personal Protection Bill 2007 should provide that, without
limiting what might be a reasonable excuse, it is a ‘reasonable
excuse’ to publish information in contravention of a non-publication
order if it is published: 2064
(a)

2061
2062
2063
2064

in an official report of the proceeding or another proceeding
in which the information is relevant;

See para 18.57 of this Report.
See para 18.68, 18.71 of this Report.
See para 18.75, 18.81 of this Report.
See para 18.81 of this Report.
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(b)

to a member of a profession and the publication is relevant to
the practice of the person’s profession; or

(c)

for use in a judicial proceeding.

See Personal Protection Bill 2007 cl 116(2), (3).
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INTRODUCTION
19.1
The Commission’s recommendations throughout this Report provide for
various applications and orders to be made under the Commission’s proposed
Personal Protection Bill 2007 which, consequently, require the service of
documents on particular persons. Those documents include the original
application for a protection order and any summons, protection orders made by
the court, applications to vary or set aside a protection order, and notices of
appeal against an order or a decision made under the Bill. 2065

This chapter considers the following matters in relation to the service of
documents under the Personal Protection Bill 2007:

19.2
•

who should be served;

•

who should effect service of a document;

•

the manner of service; and

•

proof of service.

19.3

It also considers the notification of applications involving children.

THE PEACE AND GOOD BEHAVIOUR ACT 1982 (QLD)
19.4
At present, service under the Peace and Good Behaviour Act 1982
(Qld) is governed by the provisions of the Justices Act 1886 (Qld). 2066 This
would include service of the originating application and any summons.
19.5
The Peace and Good Behaviour Act 1982 (Qld) also provides that a
copy of an order made under the Act is to be served on the defendant in the
same way as a summons may be served under the Justices Act 1886 (Qld). 2067

Neither the Peace and Good Behaviour Act 1982 (Qld) nor the Justices
Act 1886 (Qld) specifies who is required to effect service of a complaint and
summons, or an order.
19.6

2065

2066

2067

The Commission has also made recommendations about a scheme for the registration of corresponding
orders (made in another Australian State or Territory or in New Zealand) under the Personal Protection Bill
2007 and for interim protection orders obtained by police on application by telephone or other electronic
means. Those recommendations also deal with notification and service requirements. See para 9.142,
17.34, 17.46, 17.55, 17.60, 17.61 of this Report.
Section 8 of the Peace and Good Behaviour Act 1982 (Qld) provides that the provisions of and proceedings
and procedures under the Justices Act 1886 (Qld) that apply in the case of a summary prosecution apply to
proceedings under the Peace and Good Behaviour Act 1982 (Qld), subject to any necessary or prescribed
modifications.
Peace and Good Behaviour Act 1982 (Qld) s 7(2); Justices Act 1886 (Qld) s 56(1). See para 19.9 of this
Report. This would include any orders made under the Act.
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The Queensland Police Service Operational Procedures Manual
provides that a police officer should only serve a document in relation to civil
process if section 798 of the Police Powers and Responsibilities Act 2000 (Qld)
applies. 2068 Section 798 provides that a police officer ‘may serve or enforce a
warrant, summons, order or command of any court, judge, magistrate or
justice’. There may be some doubt whether this applies to an order that does
not require the person being served to take some form of specific action, such
as attend court. 2069
19.7

THE JUSTICES ACT 1886 (QLD)
19.8
The Justices Act 1886 (Qld) provides for service in relation to the issue
of a summons. Section 54(1A) of the Justices Act 1886 (Qld) provides that a
summons, and a copy of the written complaint on which the summons is issued,
is to be served in accordance with that Act. 2070

Section 56(1) of that Act specifies that the manner in which a summons
is to be served is by delivering it to the person personally, or ‘if the person
cannot reasonably be found’ by leaving it with someone else at the person’s
usual or last known business or residential address, or (for a summons directing
the person to appear on a complaint of a simple offence or breach of duty) by
registered post.
19.9

19.10
The Justices Act 1886 (Qld) does not generally specify who is required
to serve a summons under that Act, 2071 although section 798 of the Police
Powers and Responsibilities Act 2000 (Qld) provides that a police officer ‘may
serve or enforce a warrant, summons, order or command of any court, judge,
magistrate or justice’. 2072

The Justices Act 1886 (Qld) also provides for proof of service of a
summons. Section 56(3)–(5) of the Justices Act 1886 (Qld) provides:

19.11

2068
2069
2070

2071
2072

Queensland Police Service, Operational Procedures Manual [14.29.1].
See Vaschina v Clague (Unreported, District Court of Queensland, Wylie DCJ, 20 December 2002) [5], cited
in Queensland Police Service, Operational Procedures Manual [14.29.1].
Note also s 7 of the Peace and Good Behaviour Regulation 1999 (Qld) which provides that, when a defendant
is served with a summons issued under s 4(1) of the Peace and Good Behaviour Act 1982 (Qld), he or she
must also be served with a copy of the relevant complaint.
Although, note s 56A (Right of entry to serve summons) of the Justices Act 1886 (Qld) which contemplates
service by a ‘public officer’.
But see note 2069 of this Report.
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56

Service of summonses

…

(4)

(5)

(3)

The person who serves a summons shall either—

(a)

attend personally before the Magistrates Court, or, as the case
may be, the justices taking the examination of witnesses in
relation to an indictable offence, at the place and time for
hearing mentioned in the summons and, if necessary, at any
extended time therefore, to depose, if necessary, to the service
thereof; or

(b)

attend before any justice of the peace having jurisdiction in the
State or part of the State or part of the Commonwealth in which
such summons was served and depose, on oath and in writing
endorsed on a copy of the summons, to the service thereof.

Where a summons is served as prescribed by subsection (1)(a)—
(a)

the person who serves the summons shall, in the person’s
deposition as to service endorsed on a copy of the summons
under subsection (3), state the time and place at which the
person posted the copy of the summons;

(b)

the complainant shall depose, on oath and in writing endorsed
on the copy of the summons endorsed under subsection (3),
that the address to which a copy of the summons was posted is
(if such be the case) the defendant’s address last known to the
person and as to the person’s means of knowledge.

Every such deposition shall, upon production to the Magistrates Court
by which or to the stipendiary magistrate by whom the complaint upon
which the summons issued, is heard, or, as the case may be, to the
justices who take the examination of witnesses in relation to an
indictable offence in respect of that complaint, be evidence of the
matters contained therein and be sufficient proof of the service of the
summons on the defendant.

19.12
At present, the proof of service provisions of the Justices Act 1886
(Qld) apply in respect of service of orders under the Peace and Good Behaviour
Act 1982 (Qld). 2073

The Justices Act 1886 (Qld) also provides for service of notices of
appeal. In contrast to the Domestic and Family Violence Protection Act 1989
(Qld), it provides that the relevant registrar is required to give notice of the
appeal to the respondent. 2074
19.13

In contrast to the manner of service provided for under the Justices Act
1886 (Qld), the Uniform Civil Procedure Rules 1999 (Qld) provide that all
documents in Magistrates Court proceedings, including an originating process,

19.14

2073
2074

Peace and Good Behaviour Act 1982 (Qld) s 7(2).
Justices Act 1886 (Qld) s 222D(1).
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may be served by ordinary service, unless the court orders otherwise. 2075 The
Uniform Civil Procedure Rules 1999 (Qld) also make provision for the court to
order substituted service ‘[i]f, for any reason, it is impracticable to serve a
document in a way required’. 2076
THE DOMESTIC AND FAMILY VIOLENCE PROTECTION ACT 1989 (QLD)
The Domestic and Family Violence Protection Act 1989 (Qld) includes
detailed service provisions in relation to the original application and summons,
orders, applications to vary and set aside orders, and notices of appeal. Those
provisions specify who must be served, who is required to effect service, and
the manner in which service is to be effected. The Domestic and Family
Violence Protection Act 1989 (Qld) also makes provision for proof of service by
applying the provisions of the Justices Act 1886 (Qld).

19.15

The original application and summons
The Domestic and Family Violence Protection Act 1989 (Qld) provides
that the clerk of the court must give two copies of the application and any
summons to the police officer in charge of the police division in which the
respondent ordinarily resides or was last known to reside. The officer must
cause the application and any summons to be served on the respondent. 2077

19.16

If the applicant is not the aggrieved, the applicant must serve the
aggrieved with a copy of the application and notice of the time and place at
which the application is to be heard. 2078
19.17

2075

2076

2077
2078

Uniform Civil Procedure Rules 1999 (Qld) r 111. Rule 112 sets out the manner in which ordinary service may
be performed:
•

By leaving it at or posting it to the person’s address for service or, if the person does not have an
address for service, the person’s last known place of business or residence;

•

By faxing or emailing the document to the person or the person’s solicitor;

•

By document exchange to the exchange box of the person’s solicitor; or

•

By an electronic means prescribed by practice direction.

Uniform Civil Procedure Rules 1999 (Qld) r 116. Rule 116 provides:
116

Substituted service

(1)

If, for any reason, it is impracticable to serve a document in a way required under this chapter, the
court may make an order substituting another way of serving the document.

(2)

The court may, in the order, specify the steps to be taken, instead of service, for bringing the
document to the attention of the person to be served.

(3)

The court may, in the order, specify that the document is to be taken to have been served on the
happening of a specified event or at the end of a specified time.

(4)

The court may make an order under this rule even though the person to be served is not in
Queensland or was not in Queensland when the proceeding started.

Domestic and Family Violence Protection Act 1989 (Qld) s 47(4), (5).
Domestic and Family Violence Protection Act 1989 (Qld) s 47(6).
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If a police officer who makes an application for a protection order
issues the respondent a notice in the form of a notice to appear under the
Police Powers and Responsibilities Act 2000 (Qld), in lieu of a summons, the
notice is to be served on the respondent. 2079
19.18

Orders
Section 58 of the Domestic and Family Violence Protection Act 1989
(Qld) provides that when a court has made, varied or revoked a domestic
violence order, the clerk of the court must cause a copy of the order to be given
to the respondent, the aggrieved and each named person and the
Commissioner of Police. Where the clerk has not given a copy to the
respondent or the aggrieved before they have departed the court precincts, or
the order is made in the absence of those parties, section 58(3) provides that
the clerk must arrange service by police. Section 58(3)–(4) of the Domestic and
Family Violence Protection Act 1989 (Qld) provides:

19.19

58

Service of court orders

…
(3)

(4)

2079

Where an order referred to in subsection (1) is made in the absence of
the respondent or the aggrieved or the clerk of the court has not
caused a copy of the order to be served on the respondent or given to
the aggrieved before the respondent or, as the case may be, aggrieved
has departed the court precincts, the clerk shall—
(a)

in the case where a copy is to be served on the respondent,
cause 2 copies of the order and, in the case where a copy of
the application is to be served on the respondent, 2 copies of
the application to be given to the officer in charge of the police
division in which the respondent was last known to the clerk to
ordinarily reside; or

(b)

in the case where a copy is to be given to the aggrieved, cause
1 copy of the order to be given to the officer in charge of the
police division in which the aggrieved was last known to the
clerk to ordinarily reside.

The officer in charge of a police division who receives a copy or copies
of an order or an application from the clerk of the court under
subsection (3) must cause a copy of the order or, as the case requires,
of the application to be served on the respondent or, as the case may
be, given to the aggrieved as soon as is practicable.

Domestic and Family Violence Protection Act 1989 (Qld) s 47(8); Police Powers and Responsibilities Act 2000
(Qld) s 382(2), (3). A notice mentioned in s 47(8) need not state an alleged offence as required under the
Police Powers and Responsibilities Act 2000 (Qld): Domestic and Family Violence Protection Act 1989 (Qld)
s 47(9)(a). For the purposes of the court being satisfied, on the non-appearance of the respondent, that he or
she has been given certain documents, such a notice is taken to be a summons: Domestic and Family
Violence Protection Act 1989 (Qld) ss 47(9)(b), 49.
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Applications to vary or set aside
Section 51 of the Domestic and Family Violence Protection Act 1989
(Qld) specifies various procedural requirements for making an application to
vary or revoke a domestic violence order, including requirements associated
with the service of applications for the variation or the revocation of an order. 2080

19.20

19.21
For example, section 51(4) requires the applicant to cause a copy of
the application and notification of the hearing time and place to be served on
the other party to the application and the Commissioner of Police. Section
51(4A) further specifies that where an aggrieved or a named person applies for
a variation of an order to extend the protection given to the aggrieved or named
person, to extend the period or scope of the order or to add a condition to the
order, the clerk of the court must arrange for a police officer to serve an
application on the respondent. 2081 Section 51(5) also makes provision for the
substituted service of an application if it appears to the court that it is not
reasonably practicable to effect service on the respondent. 2082

Notices of appeal
Under the Domestic and Family Violence Protection Act 1989 (Qld), the
appellant is required to serve a copy of the notice of appeal on each person,
being either the aggrieved or respondent to the order, other than the appellant
and on the clerk of the court that made the order or decision appealed
against. 2083 A copy of the notice must also be given to the Commissioner of
Police. 2084 There is also provision to apply to a District Court judge for an order
in relation to substituted service. 2085

19.22

Manner and proof of service
Section 85 of the Domestic and Family Violence Protection Act 1989
(Qld) specifies the manner in which a document is to be served on, or given to,
a person for the purposes of the Act. Section 85(1) provides that a summons,
order or other document may be served in the same way as a summons may be

19.23

2080
2081
2082
2083
2084
2085

Domestic and Family Violence Protection Act 1989 (Qld) s 51(4)–(7). The other procedural provisions of s 51
are examined in Chapter 15 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 51(4)(a), (4A).
Domestic and Family Violence Protection Act 1989 (Qld) s 51(5).
Domestic and Family Violence Protection Act 1989 (Qld) s 64(1)(a), (b).
Domestic and Family Violence Protection Act 1989 (Qld) s 64(1)(c).
Domestic and Family Violence Protection Act 1989 (Qld) s 64(3). That section provides that, if it appears to a
District Court judge to whom application is made that it is not reasonably practicable to effect service on a
particular person, the judge may order that service on that person be effected by such means of substituted
service as the judge thinks fit.
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served under the Justices Act 1886 (Qld). 2086 Section 85(2) sets out the means
by which a document may otherwise be given to a person:
85

Service etc. of documents

…
(2)

A document to be given to any person for the purposes of this Act shall
be taken to have been duly given if—
(a)

it is given to the person personally or to a person authorised by
the person to whom it is directed to accept delivery of
documents on the person’s behalf, either generally or in a
particular case; or

(b)

it is left at the place of residence or business of the person to
whom it is directed last known to the person who gives it; or

(c)

it is sent by post to the place of residence or business of the
person to whom it is directed last known to the person who
gives it.

19.24
The means by which service may be effected may differ, therefore,
depending on whether the document is ‘given’ to the respondent by the clerk of
the court, under section 85(2) of the Domestic and Family Violence Protection
Act 1989 (Qld), or is ‘served’ by police, in accordance with section 56(1) of the
Justices Act 1886 (Qld).

The manner of service provided by section 85(2) of the Domestic and
Family Violence Protection Act 1989 (Qld) is less restrictive than the
requirements of section 56(1) of the Justices Act 1886 (Qld). For example,
service by post under the Justices Act 1886 (Qld) provision is limited to
registered post and, if the document is left at the person’s usual or last known
address, it must be left with a person. 2087

19.25

The Domestic and Family Violence Protection Act 1989 (Qld) also sets
out particular requirements for the manner in which a document is to be given to
a child. If a child is under 16 years, the document must not be given to the child
at or near the child’s school, unless there is no other place where service may
reasonably be effected, and a copy of the document must also be given to the
child’s parent. 2088 If the child is at least 16 years, the document is to be given to
the child ‘as discretely as practicable’ and a copy must only be given to the
child’s parent if the court so orders. 2089 These provisions were inserted into the

19.26

2086
2087
2088
2089

See para 19.9–19.10 of this Report.
See para 19.9 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 12D(4).
Domestic and Family Violence Protection Act 1989 (Qld) s 12D(5). Note that, to the extent of any
inconsistency with the provisions of s 85, the provisions of s 12D(4) or (5) will prevail: Domestic and Family
Violence Protection Act 1989 (Qld) s 12D(6).
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Act as a result of concern that ‘young people should be able to obtain a
protection order without loss of privacy’. 2090
In relation to proof of service, section 85(1) of the Domestic and Family
Violence Protection Act 1989 (Qld) provides that the provisions of the Justices
Act 1886 (Qld) will apply if service is effected in accordance with the provisions
of that Act. 2091

19.27

THE POSITION IN OTHER JURISDICTIONS
The original application and summons
In the ACT, the registrar must serve a copy of the application and a
notice about the date for the hearing on the respondent and anyone else with a
relevant interest. Service must be effected personally unless the court
otherwise orders because service is not reasonably practicable or is
impossible. 2092 The court may also direct that a document be served by a
police officer ‘if the court considers that it is appropriate to do so’. 2093
19.28

2090

2091
2092

Explanatory Notes, Domestic Violence Legislation Amendment Bill 2001, 9. Note also that ‘[a] policy decision
was made to choose 16 years, because at this age a child is old enough to leave school, receive government
benefits, and secure employment’: Explanatory Notes, Domestic Violence Legislation Amendment Bill 2001,
10. Note also Uniform Civil Procedure Rules 1999 (Qld) r 108 (Personal service–young people) which
provides that a document required to be served personally on a young person (under 18 years) must instead
be served on either the young person’s litigation guardian, parent or guardian, or other adult who has the care
of the young person or with whom the young person lives.
See para 19.11 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 16(1)(b), (4), 98. Section 98 provides:
98
(1)

(2)

2093

If service impracticable or impossible
This section applies if—
(a)

personal service of an application under this Act is not reasonably
practicable; or

(b)

a document that is not required to be personally served cannot be
served under section 97.

The Magistrates Court may order that the application or document be served in
the way, stated in the order, that the court considers is likely to bring the
application or document to the attention of the person required to be served.

Domestic Violence and Protection Orders Act 2001 (ACT) s 99. That section provides:
99

Service of documents by police

(1)

The Magistrates Court may direct that a document required to be served on
someone be served by a police officer if the court considers that it is
appropriate to do so.

(2)

If the Magistrates Court gives a direction under subsection (1), an authorised
police officer must, when asked to do so by the registrar, arrange for the
document to be served by a police officer.

(3)

For this section:
authorised police officer means the police officer in charge of a police
station.
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In the Northern Territory, a clerk must give written notice of the time
and place for the hearing of the application to the parties to the order applied for
as soon as practicable after the application is filed. 2094
19.29

In Victoria, a copy of the complaint for an intervention order for stalking
must be served on the defendant personally or by leaving a copy at the
defendant’s last or most usual address with another person for the defendant.
The court may make an order for substituted service if it appears that service
cannot be promptly effected. 2095

19.30

In Western Australia, a summons relating to a restraining order is to be
served personally or by post. If the summons is served by post, it must be
served by prepaid registered post and by the registrar, a police officer, or a
person authorised by the registrar. 2096
19.31

Orders
In the ACT, an order must be served on the respondent personally, by
the registrar, unless the respondent was present in court when the order was
made or the court made an order for substituted service. 2097 The court may
also direct that a document be served by a police officer ‘if the court considers
that it is appropriate to do so’. 2098 A copy of the order must also be given by the
registrar to each other party to the proceeding, the chief police officer, and the
registrar of firearms. 2099
19.32

In New South Wales, if the defendant is present in court, the registrar
must serve the defendant with the order personally or, if unable to do so, by
post. If there is no appearance in court by the defendant, the registrar is to
arrange for personal service by a police officer or such other person as the
registrar thinks fit. 2100 The registrar must also cause a copy of the order to be

19.33

2094

2095

2096
2097
2098
2099
2100

Justices Act (NT) s 85, as amended by the Domestic and Family Violence Act (NT). The Domestic and
Family Violence Act (NT) repeals pt IV div 7 of the Justices Act (NT) introducing a new pt IVA, which provides
for the making of personal violence restraining orders. The Domestic and Family Violence Act (NT) was
assented to on 12 December 2007 and will commence on a date to be proclaimed. Section 85 of the Justices
Act (NT) is a new provision.
Crimes (Family Violence) Act 1987 (Vic) s 11(2), (3). An intervention order may be made under the Crimes
(Family Violence) Act 1987 (Vic) in relation to stalking behaviour even if there is no family relationship
between the complainant and the person sought to be restrained: Crimes Act 1958 (Vic) s 21A(5).
Restraining Orders Act 1997 (WA) s 54.
Domestic Violence and Protection Orders Act 2001 (ACT) ss 33, 98.
See note 2093 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 33(1)(c).
Crimes Act 1900 (NSW) s 562ZZA(2)–(4). The Crimes (Domestic and Personal Violence) Act 2007 (NSW),
which was assented to on 7 December 2007 and will commence on a date to be proclaimed, repeals and
replaces pt 15A of the Crimes Act 1900 (NSW). Section 562ZZA of the Crimes Act 1900 (NSW) is replicated
in s 77 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW).
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given to the Commissioner of Police and to each protected person. 2101
19.34
Under the recently amended Justices Act (NT) in the Northern
Territory, as soon as practicable after a personal violence restraining order is
made, the Court must give a copy of it to the protected person, the defendant
and the Commissioner of Police. 2102

In South Australia, a restraining order must be served on the
respondent personally. 2103 A member of the police force who has reason to
believe that a person is subject to a restraining order that has not been served
on the person may require the person to remain at a particular place for a
period that is the lesser of two hours or the time necessary for the order to be
served on the person. 2104 If the person refuses or fails to comply with the
requirement or the member of the police force has reasonable grounds to
believe that the requirement will not be complied with, the member of the police
force may, without warrant, arrest the person and detain him or her in custody
for the specified period. 2105 The registrar must also forward a copy of the order
to the Commissioner of Police and the complainant. 2106
19.35

19.36
In Victoria, where the complaint consists of stalking and an intervention
order has been made under the family violence legislation, the registrar must
serve the respondent with a copy of the order personally. 2107 However, if it
appears to the court that it is not reasonably practicable to serve a copy of an
order personally, the court may make an order for service by alternative
means. 2108 The registrar must also cause a copy of the order to be forwarded
to the Chief Commissioner of Police, each of the parties to the proceeding, and
the aggrieved person, if that person was not also a party. 2109

In Western Australia, a restraining order must generally be served
personally on the person against whom it is made. 2110 However, there is
provision for an order to be served, in certain circumstances, by post 2111 or
19.37

2101
2102
2103
2104

2105
2106
2107
2108
2109
2110
2111

Crimes Act 1900 (NSW) s 562ZZA(6).
Justices Act (NT) s 90, as amended by the Domestic and Family Violence Act (NT). For the application of the
Justices Act (NT), see note 2094 of this Report.
Summary Procedure Act 1921 (SA) s 99E(1), (2).
Summary Procedure Act 1921 (SA) s 99E(3)(a). If the order is subject to confirmation, the person may be
required to remain at the place for the lesser of two hours or the time necessary for the service on the person
of the summons to appear before the court to show cause why the order should not be confirmed.
Summary Procedure Act 1921 (SA) s 99E(3)(b).
Summary Procedure Act 1921 (SA) s 99G(1).
Crimes (Family Violence) Act 1987 (Vic) s 17(1)(b). For the application of the Crimes (Family Violence) Act
1987 (Vic), see note 2095 of this Report.
Crimes (Family Violence) Act 1987 (Vic) s 17(2).
Crimes (Family Violence) Act 1987 (Vic) s 17(1)(d).
Restraining Orders Act 1997 (WA) ss 10(1)(a), 44, 55(1).
Restraining Orders Act 1997 (WA) s 55(3).
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orally. 2112 Oral service may be effected face to face or by telephone, radio,
video conference or another similar method. 2113 A person who serves an order
orally is to inform the person being served of the fact that the order has been
made, the general nature of the restraints imposed by the order, the duration of
the order, and where a written copy of the order and a document explaining the
order can be obtained. 2114 A restraining order is taken to have been served if
the respondent is present in court when the order is made. 2115
Applications to vary or set aside
In Victoria, the applicant in an application for a variation, revocation or
extension of an intervention order must cause a copy of the application to be
served on each of the other parties and the aggrieved person if he or she is not
also a party. 2116
19.38

Notices of appeal
In the ACT and Victoria, service of the notice of appeal on the
respondent or other parties is required to be effected by the appellant. 2117
Under the legislation in the ACT, however, the court may direct that a police
officer effect service if it ‘considers that it is appropriate to do so’. 2118
19.39

SUBMISSIONS
19.40
In its Discussion Paper, the Commission sought submissions on
whether the current provision for service of an order under the Peace and Good
Behaviour Act 1982 (Qld) is adequate. 2119

Two submissions considered that peace and good behaviour orders
should be served only by personal service. 2120 One submission considered
service by post is appropriate. 2121 Another submission considered a more

19.41

2112
2113
2114
2115
2116
2117
2118
2119
2120
2121

Restraining Orders Act 1997 (WA) s 55(2).
Restraining Orders Act 1997 (WA) s 55(6).
Restraining Orders Act 1997 (WA) s 55(5).
Restraining Orders Act 1997 (WA) s 55(3a).
Crimes (Family Violence) Act 1987 (Vic) s 16(5). For the application of the Crimes (Family Violence) Act 1987
(Vic), see note 2095 of this Report.
Domestic Violence and Protection Orders Act 2001 (ACT) s 80(b); Crimes (Family Violence) Act 1987 (Vic)
ss 20(3), 21(2).
Domestic Violence and Protection Orders Act 2001 (ACT) s 99(1).
Queensland Law Reform Commission, Discussion Paper, A Review of the Peace and Good Behaviour Act
1982 (WP 59, March 2005) 100 (Question 9-2).
Submissions 5, 6.
Submission 14.
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flexible approach would be to provide for both service by registered post and
personal service. 2122
In the view of the Chief Magistrate of Queensland, the Peace and Good
Behaviour Act 1982 (Qld) should make similar provision to the Domestic and
Family Violence Protection Act 1989 (Qld) in relation to the service of an order,
including proof of service. 2123

19.42

Legal Aid Queensland expressed the view that, where the respondent
has not been present in court, orders (including interim orders) should be
served by the police, who should explain the effect of the order to the
respondent. Although requiring police to serve and explain orders was likely to
impose an additional burden on the Queensland Police Service, Legal Aid
Queensland considered the requirement would ‘enhance the likelihood that the
orders will be complied with and prevent the need for further police
involvement’. 2124
19.43

19.44
The Women’s Legal Service and Caxton Legal Centre Inc considered
that where safety issues arise it should be possible for service to be effected by
police. 2125 Caxton Legal Centre Inc observed: 2126
We are aware of at least one case where the police served documents for our
client and this intervention appeared to have a very positive effect on the overall
proceedings. After being served by the Police, the defendant, who had
previously been making very serious threats against our client, seemed finally
to accept that our client wanted nothing to do with him. We were able to settle
the matter and his harassment of our client ceased completely.

A submission from a community legal service suggested that service
should not be conducted by the parties themselves, but by a third party. 2127

19.45

The Women’s Legal Service also considered that there should be a
provision for the respondent to be taken to have been served if he or she is
present in court when the order is made. 2128
19.46

A submission from the Magistrates Court Branch of the Department of
Justice and Attorney-General reflecting the views of a group of Magistrates
Court registrars addressed the issue of service of the originating summons. 2129

19.47

2122
2123
2124
2125
2126
2127
2128
2129

Submission 15.
Submissions 12, 12C.
Submission 13.
Submissions 8, 19.
Submission 19.
Submission 5.
Submission 8.
Submission 28.
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This submission commented that, at present, complainants are advised to
request that a police officer serve the summons and that, subject to availability,
the police generally comply with such requests. This submission suggested:
… the provisions of the Act could be tightened to require that [the Queensland
Police Service] serve the summons (as in the [Domestic and Family Violence
Protection Act 1989 (Qld)]) as opposed to the complainant being responsible for
service, as is currently the case.

THE COMMISSION’S VIEW
19.48
The Commission considers the Personal Protection Bill 2007 should
include provisions specifying who should be served with particular applications
and orders, who should be required to effect service and in what manner
service is to be effected. The Commission’s approach to service is generally
consistent with the position under the Domestic and Family Violence Protection
Act 1989 (Qld) and under the civil restraining order legislation in other
jurisdictions.

Who should be served
The Commission considers that, generally, the Personal Protection Bill
2007 should specify the following persons who must be served with particular
applications and orders:

19.49

•

A copy of an application for a protection order and any summons issued
on the application must be served on each respondent for the order
being sought. 2130 A copy of the application and notice of when and
where the application is to be heard must also be served on each
aggrieved person, if the aggrieved person is not the applicant, and on
any other person whom the court directs is to be served. This is
generally consistent with the approach taken under section 47 of the
Domestic and Family Violence Protection Act 1989 (Qld) and of the civil
restraining order legislation in the other jurisdictions.

•

A copy of an application to vary or set aside an order, and notification of
when and where the application is to be heard, must be served on each
person, other than the person who makes the application, who was an
applicant for the existing protection order, aggrieved person or
respondent for the existing protection order, and another person whom
the court directs is to be served. This is consistent with section 51(4)(a)
of the Domestic and Family Violence Protection Act 1989 (Qld).

2130

In relation to the service by police on the respondent of a notice, in the form of a notice to appear under the
Police Powers and Responsibilities Act 2000 (Qld), instead of a summons, along with a copy of the
application, see para 9.165 of this Report.
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•

A copy of a protection order or an order varying or setting aside a
protection order must be served on each respondent for the protection
order, the applicant for the order, if he or she is not an aggrieved person,
each aggrieved person for the protection order and on another person
whom the court directs is to be served. It is important for the respondent
and the persons protected by the order to be aware of the existence,
terms and duration of the order. Having a copy of the order will also
assist the aggrieved person in notifying other relevant people of the
existence and terms of the order. This is generally consistent with
section 58(1)–(2) of the Domestic and Family Violence Protection Act
1989 (Qld) and with the civil restraining order legislation in other
jurisdictions.

•

A copy of the notice of appeal must be served on the following persons:


each person, other than the appellant, who was an aggrieved
person, applicant or respondent for the protection order or
proposed protection order (including a registered corresponding
order or a corresponding order sought to be registered) to which
the order or decision appealed against relates;



if the order or decision appealed against was made on an
application of which notice was given to a parent of an aggrieved
person or respondent – the person given notice of the application;



the registrar of the first instance court or, for an appeal against a
decision of a magistrate to make an interim protection order, the
registrar of the court to which the application for the protection
order was made; and



another person whom the court directs is to be served.

It is important that the parties to a protection order and, if relevant, a
parent who has been served with documents in the original proceedings on an
application relating to a protection order, in addition to another person directed
to be served by the court, have notice of an appeal. This is generally wider than
the position under the Domestic and Family Violence Protection Act 1989 (Qld)
and the civil restraining order legislation in other jurisdictions.
19.50
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For the registration of a corresponding order, the Commission has
recommended elsewhere in this Report that a copy of the registered order be
served on the person protected by the order and on another person whom the
court directs is to be served. The Commission has also recommended that a
copy of the registered order be served on the respondent unless the court
orders otherwise. 2131 The Commission has also recommended that the
provisions of the Personal Protection Bill 2007 dealing with applications and
orders to vary or set aside a protection order, including provisions for service of
such applications and orders, should apply, with necessary changes, to
registered corresponding orders. Consistent with those service provisions, an
application to vary or set aside a registered corresponding order or an order
varying or setting aside a registered corresponding order is to be served on the
person who applied for registration of the corresponding order, the person
protected by the order, the person against whom the order was made and any
other person whom the court directs is to be served. 2132

19.51

The Commission has recommended elsewhere in this Report that the
Personal Protection Bill 2007 include a provision requiring the Commissioner of
Police to be given, by the registrar of the court hearing the relevant proceeding,
a copy of the following application, order or notice within a specified period after
the application or order is made or notice is filed: 2133
19.52

•

an application for a protection order;

•

an application for an order varying or setting aside a protection order,
including a registered corresponding order;

•

an application to register a corresponding order;

•

a protection order, including an interim protection order;

•

an order varying or setting aside a protection order, including a
registered corresponding order

•

an order registering a corresponding order;

•

a notice of appeal.

For an interim protection order obtained by a police officer on a
telephone application to a magistrate, the Commission has recommended,
elsewhere in this Report, the inclusion of procedural provisions including
19.53

2131
2132
2133

See para 17.46–17.47 of this Report.
See para 17.59 of this Report.
See para 20.112 of this Report.
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provisions for service of a copy of the order, and of the application on which it
was made, to the respondent and the aggrieved person. 2134
Who must effect service
The Commission considers the provisions of the Domestic and Family
Violence Protection Act 1989 (Qld) in relation to the persons responsible for
effecting service of documents are a useful starting point for the service
provisions of the Personal Protection Bill 2007. In particular, the Commission
considers the provisions of the Domestic and Family Violence Protection Act
1989 (Qld) which confer responsibility on the clerk of the court to arrange
service of documents and require police to effect service in some circumstances
may be appropriate. However, the Commission considers the provisions of that
Act are unnecessarily complicated in requiring different persons to effect service
of documents in different circumstances.
19.54

19.55
The Commission does not consider it appropriate for the person who is,
or is seeking to be, protected by an order to be required to effect service of an
application or order on the respondent. The registrar of the court where the
application is filed or the order is made is in the best position to arrange service
of those documents on the respondent.

An original application initiates a court proceeding against the
respondent and a summons issued with it requires the respondent to attend
court. The service of a copy of an order on the respondent provides the
respondent with a written record of the order, including its specific terms and
conditions. Given the significance to the respondent of applications and orders
made under the Personal Protection Bill 2007, the Commission considers it
appropriate for service to be effected by the registrar of the court, rather than by
the applicant or the aggrieved person.
19.56

19.57
There may also be circumstances in which it may be dangerous,
intimidating or frightening for an applicant or aggrieved person to serve a copy
of an original application or order on the respondent. Similarly, in relation to an
application to vary or set aside an order, it may be inappropriate for the
applicant to serve the other person, being either the respondent to the order or
the protected person. This may also apply in relation to a notice of appeal.

The Commission considers, therefore, that the Personal Protection Bill
2007 should generally provide for service of documents by the registrar of the
court in which the relevant application is filed or the order is made. This should
apply to the original application and any summons, a protection order or an
order varying or setting aside a protection order, and an application to vary or
set aside an order. In relation to a notice of appeal, service should be required
to be effected by the registrar of the court in which the notice of appeal is
lodged.
19.58

2134

See para 9.142 of this Report.
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The Commission is also of the view that it may sometimes be
appropriate for service of documents to be effected by police. This might arise,
for example, where the respondent did not appear in court when the order was
made, or where service may involve a risk to a person’s safety.
19.59

The Commission therefore considers that the Personal Protection Bill
2007 should provide that, if a document is required to be served under the Bill,
and a court hearing the proceeding to which the document relates, or the
registrar of the court, considers it appropriate to do so, the court or registrar
may direct that the document be served by a police officer. The Bill should also
provide that, if the court or registrar gives such a direction, the registrar must
give the document to the officer in charge of the nearest police station who must
arrange for the document to be served by a police officer. This is generally
consistent with section 99 of the Domestic Violence and Protection Orders Act
2001 (ACT). 2135 A provision to this effect would also allow the appeal court or
the registrar of the appeal court to direct, if the court or registrar considers it is
appropriate to do so, that service of a notice of appeal be effected by a police
officer.
19.60

For an interim protection order obtained by a police officer on a
telephone application, the Commission has recommended the inclusion of
procedural provisions elsewhere in this Report, including provisions for service
by the police officer of a copy of the order. 2136
19.61

19.62
For the registration of a corresponding order and applications to vary a
registered corresponding order, the Commission has recommended elsewhere
in this Report the inclusion of procedural provisions, including provisions
requiring that service of documents be effected by the registrar of the court. 2137
19.63
These provisions will have resource implications for both the
Magistrates Court and the Queensland Police Service by adding to existing
responsibilities under the Domestic and Family Violence Protection Act 1989
(Qld). However, the provisions the Commission has recommended are a
simpler version of what is already required under the Domestic and Family
Violence Protection Act 1989 (Qld). In relation to service by police, the
Commission is also conscious that safety or other considerations may
necessitate the involvement of a police officer and notes that police are often
already called upon to effect service under the Peace and Good Behaviour Act
1982 (Qld). 2138

2135
2136
2137
2138

See note 2093 of this Report.
See para 9.142 of this Report.
See para 17.34, 17.46, 17.55, 17.60, 17.61 of this Report.
See, for example, para 19.47 of this Report.
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Manner of service
19.64
If the manner of service is not specified in the Personal Protection Bill
2007, the provisions of the Justices Act 1886 (Qld) will apply. 2139 Section 56(1)
of that Act provides for service to be effected either personally, by leaving it at
the person’s usual or last known business or residential address, or (for certain
summonses) by registered post. 2140

A requirement for personal service may create problems if the person
cannot be located, or deliberately avoids service. On the other hand, where
service is effected by post, it may not be possible to know whether the person
has received a copy of the document.
19.65

The Commission considers that, consistent with the civil restraining
order legislation in the other jurisdictions, the Personal Protection Bill 2007
should provide that service of a document should be effected by delivering it to
the person personally or, where this is not reasonably practicable, by:

19.66

•

leaving it at or posting it to the person’s home or work address last
known to the person serving the document; or

•

leaving it at or posting it to the person’s address for service, if the person
has an address for service.

The Commission does not consider that service by post should be
required to be by registered post. Registered mail ensures there will be a
record of collection. However, if a person fails to collect his or her mail, he or
she will not have actual notice of the matter, even though service will be taken
to have occurred. 2141 The purpose of service, after all, is to ensure as far as
possible that the person receives a copy of the document.

19.67

The Commission also considers a provision should be included in the
Personal Protection Bill 2007 permitting the court hearing the proceeding to
which the document relates, or the registrar of the relevant court, to make an
order for substituted service. A provision similar to rule 116 of the Uniform Civil
Procedure Rules 1999 (Qld) should be included in the Bill, to the effect that the
court hearing the proceeding to which the document relates or, the registrar of
the court, may make an order substituting another way of serving the document
if it is not reasonably practicable for a document to be served in the required
way. 2142 As with rule 116, the Bill should provide that the court or registrar may

19.68

2139

2140
2141

2142

Elsewhere in this Report, the Commission has recommended that except where it is inconsistent with the
Personal Protection Bill 2007, the Justices Act 1886 (Qld) should apply, with any necessary changes, to
proceedings under the Bill. See para 20.155 of this Report.
See para 19.9 of this Report.
Note s 39A(2) of the Acts Interpretation Act 1954 (Qld) which provides that, if an Act requires a document to
be served by a particular postal method, the requirement is taken to be satisfied if the document is posted by
that method.
See note 2076 of this Report.
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state in the order the steps to be taken to bring the document to the attention of
the person and that the document is taken to have been served on the
happening of a stated event or at the end of a stated time. This should also
apply in relation to a notice of appeal, so that the appeal court, or the registrar
of the appeal court, may order substituted service.
The Commission also considers it appropriate to include a provision in
the Personal Protection Bill 2007 in relation to the manner in which documents
are to be given to a child. The Commission notes that the Domestic and Family
Violence Protection Act 1989 (Qld) includes special provisions about the service
of documents on children. 2143 The Commission also notes that both the
Juvenile Justice Act 1992 (Qld) and the Police Powers and Responsibilities Act
2000 (Qld) include similar provisions requiring that a person serving a complaint
and summons, or a notice to appear, on a child must do so: 2144
19.69

•

as discreetly as practicable; and

•

not at, or in the vicinity of the child’s place of employment or school,
unless there is no other place where service may be reasonably effected.

19.70
The Commission considers it appropriate to exercise the same care
with respect to children who are to be served with a document under the
Personal Protection Bill 2007. The Commission therefore recommends that a
provision be included in the Bill to the effect that, a person serving a document
on a child, must do so:
•

as discreetly as practicable; and

•

not at, or in the vicinity of, the child’s place of employment or school,
unless there is no other place where service may be reasonably effected.

Proof of service
The Commission has recommended elsewhere in this Report that a
respondent may only be held in breach of an order in certain alternative
circumstances, including, that the respondent was served with a copy of the
The Commission has also recommended that upon the
order. 2145
non-appearance of the respondent on an application for a protection order, the
court may adjourn the application, issue a warrant for the respondent’s
apprehension (subject to certain requirements), or hear and decide the
application. Proof of service on the respondent is therefore of particular
importance.
19.71

2143
2144
2145

Domestic and Family Violence Protection Act 1989 (Qld) s 12D(4), (5). See para 19.26 of this Report.
Juvenile Justice Act 1992 (Qld) s 43 (Service of complaint and summons if offender a child); Police Powers
and Responsibilities Act 2000 (Qld) s 383 (Notice to appear must be served discreetly on a child).
See para 14.54 of this Report. See s 80(1) of the Domestic and Family Violence Protection Act 1989 (Qld).
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The Commission is of the view that proof of service should be required
under the Personal Protection Bill 2007. The Commission considers that the
provisions of section 56(3)–(5) of the Justices Act 1886 (Qld) are appropriate
and should apply, with necessary modifications, in respect of the service of
documents under the Personal Protection Bill 2007. The Commission notes
that elsewhere in this Report, it has recommended that the provisions of the
Justices Act 1886 (Qld) should apply, with any necessary changes, to
proceedings under the Personal Protection Bill 2007, except to the extent of any
inconsistency. 2146 The Commission considers this provision sufficient to
incorporate the proof of service provisions in section 56(3)–(5) of the Justices
Act 1886 (Qld) without the need for any further specific provision in the Bill.
19.72

NOTIFICATION OF APPLICATIONS INVOLVING CHILDREN
19.73
The Domestic and Family Violence Protection Act 1989 (Qld) includes
provision for the service of applications, and other documents, that must be
served on a child who is an aggrieved or respondent, on the child’s parent in
certain circumstances. 2147

This raises the issue of whether the Personal Protection Bill 2007
should make similar provision.
19.74

19.75
This section of the chapter considers the service of applications
involving a child on a parent of the child. It also considers the service of
applications involving a child on the Department of Child Safety where the child
is in the guardianship of the Chief Executive of that Department.

The Peace and Good Behaviour Act 1982 (Qld)
The Peace and Good Behaviour Act 1982 (Qld) does not make
provision for the service of applications involving a child on the child’s parent or
for notice of applications to the Department of Child Safety.
19.76

The Domestic and Family Violence Protection Act 1989 (Qld)
19.77
Section 12D(4)(a) of the Domestic and Family Violence Protection Act
1989 (Qld) provides that a copy of a document required to be served on a child
must also be given to a parent of the child if the child is under 16 years.

Section 12(5)(a)of the Act provides that if the child is at least 16 years,
a copy of a document required to be served on the child must not be given to a
parent of the child unless the court orders.

19.78

2146
2147

See para 20.155 of this Report.
Domestic and Family Violence Protection Act 1989 (Qld) s 12D(4), (5).
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The Domestic and Family Violence Protection Act 1989 (Qld) does not
contain any provisions requiring notification of applications or service of
documents on the Department of Child Safety.

19.79

The Child Protection Act 1999 (Qld)
19.80
In Queensland, the Child Protection Act 1999 (Qld) provides the legal
framework for child protection. That Act is administered by the Department of
Child Safety. The Department’s role under the Act is to investigate concerns
that a child or young person has been harmed, or is at risk of harm, and to
provide ongoing services to children and young people who are experiencing, or
are at risk of experiencing, harm. 2148 In appropriate circumstances, a child
protection order may grant custody or guardianship of the child to the Chief
Executive. 2149

The Commission’s view
The Commission considers that the Personal Protection Bill 2007
should provide that if:

19.81
•

for an application to make, vary or set aside a protection order, a child is
an aggrieved person or a respondent; or

•

for an application to register a corresponding order (that is not dealt with
by the court ex parte), a child is a person protected by the order or
against whom the order was made;

a copy of the application, and notice of when and where the application will be
heard, must be given to the child’s parent by the registrar.
The Commission considers this may be particularly important if the
child is a respondent. Providing an opportunity for the parent to assist the child,
through guidance or representation for example, is important in respecting the
rights of the child to be heard and to be protected. 2150 As noted by the
Australian Law Reform Commission, ‘[p]arents are often the most effective
advocates for children’. 2151

19.82

2148

2149
2150

2151

‘Harm’ to a child is defined as ‘any detrimental effect of a significant nature on the child’s physical,
psychological or emotional wellbeing’: Child Protection Act 1999 (Qld) s 9(1). Harm can be caused by
physical, psychological or emotional abuse or neglect or sexual abuse or exploitation: Child Protection Act
1999 (Qld) s 9(3). It is immaterial how the harm is caused: Child Protection Act 1999 (Qld) s 9(2).
Child Protection Act 1999 (Qld) s 61(d)(ii), (e), (f)(iii). A child protection order can be made only if the court is
satisfied of a range of matters: Child Protection Act 1999 (Qld) s 59.
Respect for the responsibilities, rights and duties of parents to provide appropriate direction and guidance in
the exercise by the child of his or her rights is provided for in art 5 of the Convention on the Rights of the
Child, adopted by the United Nations GA Res 44/25 of 20 November 1989.
Australian Law Reform Commission, Seen and heard: Priority for children in the legal process, Report No 84
(1997) [13.2].
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The Commission acknowledges, however, that there may be
circumstances in which it is unnecessary or inappropriate for notice of an
application to be given to the child’s parent. This may occur, for example, if the
child is a young person who is living independently, particularly if the child and
parent have a hostile relationship or the child fears abuse from one or both
parents. In those circumstances, the child may not want one or both of his or
her parents to know about the proceedings.
Children’s privacy and,
commensurate with their individual development and capacity, children’s
autonomy, should be respected. 2152
19.83

19.84
The Commission therefore considers the Bill should further provide that
if the aggrieved person or respondent is a child, a copy of the application with
notice of when and where the application is to be heard must be given by the
registrar to a parent of the child, unless the court otherwise orders. 2153 The
Commission considers it desirable to preserve the court’s discretion to direct, in
appropriate circumstances, that notice of the application not be given to the
child’s parent.

To facilitate that discretion, the Commission is also of the view that
provision should be made in the Bill to require the court, when it is considering
whether to make an order that the relevant documents are not required to be
given to the child’s parent, to have regard to the best interests of the child and,
for deciding what is in the child’s best interests, to consider any expressed
views of the child. 2154
19.85

The Commission also notes that it may sometimes be difficult for a
child’s parent to be identified and/or located in order for service to be effected.
The Commission therefore considers that the Bill should also provide that the
requirement to give a copy of the application to the child’s parent need not be
complied with if, after reasonable inquiry, the parent cannot be found.
19.86

The Commission also notes that there may be circumstances in which
a child involved in an application is under the guardianship of the Chief
Executive of the Department of Child Safety. In that role, the Chief Executive
has ‘all the powers, rights and responsibilities in relation to the child that would
otherwise have been vested in the person having parental responsibility for
19.87

2152

2153

2154

The child’s right to privacy is specifically recognised in art 16 of the Convention on the Rights of the Child,
adopted by the United Nations GA Res 44/25 of 20 November 1989. See generally, Australian Law Reform
Commission, Seen and heard: Priority for children in the legal process, Report No 84 (1997) ch 4 [13.2];
M Raynor, ‘Young people and the law’ (2005) 17(2) Legaldate 5; L Eade, ‘Legal Incapacity, Autonomy, and
Children’s Rights’ (2003) 5(2) Newcastle Law Review 157, 165.
Elsewhere in this Report, the Commission has recommended that the Personal Protection Bill 2007 include a
definition of ‘parent’ modelled on s 10 of the Education (General Provisions) Act 2006 (Qld): see para 6.77 of
this Report.
The rights of the child to express his or her views in matters affecting the child and to have those views given
due weight in accordance with the age and maturity of the child are recognised in art 12 of the Convention on
the Rights of the Child, adopted by the United Nations GA Res 44/25 of 20 November 1989.
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making decisions about the long-term care, welfare and development of the
child’. 2155
The Commission considers it appropriate that, in such circumstances,
the Department of Child Safety is given notice of the application as the child’s
parent.
19.88

19.89
The Commission notes that elsewhere in this Report, it has
recommended the inclusion in the Personal Protection Bill 2007 of a definition of
‘parent’ based on section 10 of the Education (General Provisions) Act 2006
(Qld) for the purposes of defining who is eligible as a ‘parent’ to make an
application for a personal protection order on behalf of a child. 2156 That
definition provides that, if the child is in the guardianship of the Chief Executive
of the Department of Child Safety, the Chief Executive is to be regarded as the
child’s parent. 2157

The Commission considers it appropriate that this definition also apply
to the provision it has recommended about notification of an application
involving a child on the child’s ‘parent’.
19.90

The Commission notes that this limits the ‘notification’ to notice of a
proceeding involving a child for whom the Chief Executive of Department of
Child Safety has parental responsibility as the child’s guardian, rather than
reporting of concerns about a child who is not under the parental responsibility
of the Department (which would trigger the Department’s detailed assessment

19.91

2155
2156

Child Protection Act 1999 (Qld) s 13(c).
See para 6.77 of this Report. Section 10 of the Education (General Provisions) Act 2006 (Qld) provides:
10
(1)

Meaning of parent
A parent, of a child, is any of the following persons—
(a)

the child’s mother;

(b)

the child’s father;

(c)

a person who exercises parental responsibility for the child.

(2)

However, a person standing in the place of a parent of a child on a temporary
basis is not a parent of the child.

(3)

A parent of an Aboriginal child includes a person who, under Aboriginal
tradition, is regarded as a parent of the child.

(4)

A parent of a Torres Strait Islander child includes a person who, under Island
custom, is regarded as a parent of the child.

(5)

Despite subsections (1), (3) and (4), if—
(a)

a person is granted guardianship of a child under the Child
Protection Act 1999; or

(b)

a person otherwise exercises parental responsibility for a child under
a decision or order of a federal court or a court of a State;

then a reference in this Act to a parent of a child is a reference only to a person
mentioned in paragraph (a) or (b).
2157

Note that the Child Protection Act 1999 (Qld) provides that the Childrens Court may make a child protection
order granting guardianship of a child to specified persons, including the Chief Executive of the Department of
Child Safety. Under that Act, the Court may grant short-term guardianship of a child to the Chief Executive of
the Department of Child Safety: Child Protection Act 1999 (Qld) s 61(e). Also, the Court may grant long-term
guardianship of a child to the Chief Executive of the Department of Child Safety or certain other persons:
Child Protection Act 1999 (Qld) s 61(f).
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processes). 2158 The difficulties associated with general reporting are therefore
avoided. 2159 The Commission also notes that a magistrate or a court officer
would, at any time, be able to notify the Department of Child Safety of legitimate
concerns about a child at risk without the need to rely on particular legislative
provision. 2160
19.92
Finally, the Personal Protection Bill 2007 should also provide that
failure to comply with the provision requiring notification of applications involving
a child on the child’s parent does not invalidate or otherwise affect an order
made by the court on the application.

RECOMMENDATIONS
19.93

The Commission makes the following recommendations:

19-1 A provision should be included in the Personal Protection Bill 2007
to the effect that the registrar of the court to which an application
for a protection order is made must serve a copy of the application
and any summons issued on the application on each respondent
for the order applied for. The registrar of the court to which an
application for a protection order is made must also give a copy of
the application and notice of when and where the application is to
be heard to: 2161

2158

2159

2160

2161

If the Chief Executive of the Department of Child Safety becomes aware of alleged harm or alleged risk of
harm to a child and reasonably suspects the child is in need of protection, the Chief Executive must
immediately have an authorised officer investigate the allegation and assess the child’s need of protection or
take other action the Chief Executive considers appropriate. Such action may include seeking an assessment
order (to authorise actions necessary to investigate whether a child is in need of protection) or child protection
order. See Child Protection Act 1999 (Qld) ss 14(1), 25, 34, 54.
For example, a number of statutes impose mandatory reporting obligations on individuals in certain
occupations or employment: See, for example, Child Protection Act 1999 (Qld) s 148; Public Health Act 2005
(Qld) ss 191, 192; Commission for Children and Young People and Child Guardian Act 2000 (Qld) s 20.
Mandatory reporting is seen as a necessity to protect children’s rights because children do not have the
resources to protect themselves. However, the expansion of mandatory reporting has been criticised
because, without a concomitant increase in resources to deal with referrals, resources may be diverted from
prevention and treatment: C Humphreys, Domestic Violence and Child Protection: Challenging Directions for
Practice (2007) Issues Paper 13 (Australian Domestic & Family Violence Clearinghouse); A Jacob and
D Fanning, Report on Child Protection Services in Tasmania (2006), Tasmania Department of Health and
Human Services and Commissioner for Children Tasmania, 59–63. It has been noted, for example, that by
widening the net of the child protection system, mandatory reporting in domestic violence situations means
that ‘children who are at high-risk are less likely to be found amongst the huge number of referrals’:
C Humphreys, Domestic Violence and Child Protection: Challenging Directions for Practice (2007) Issues
Paper 13 (Australian Domestic & Family Violence Clearinghouse) 5.
A person who, acting honestly, makes a notification or gives information about alleged harm or alleged risk of
harm to a child does not breach professional ethics and does not become liable civilly, criminally or under an
administrative process for giving the notification or information: Child Protection Act 1999 (Qld) s 22.
See para 19.49, 19.58 of this Report.
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(a)

if the aggrieved person for the protection order applied for is
not an applicant, each aggrieved person for the protection
order; and

(b)

any other person whom the court directs is to be served.

See Personal Protection Bill 2007 cll 21, 23.

19-2 A provision should be included in the Personal Protection Bill 2007
to the effect that where an application to vary or set aside a
protection order (an ‘existing order’) is made, the registrar of the
court to which the application is made must serve a copy of the
application and notice of when and where the application will be
heard on the following persons, other than the person who made
the application: 2162
(a)

each person who was an applicant for the existing order;

(b)

each aggrieved person for the existing order;

(c)

each respondent for the existing order;

(d)

another person whom the court directs is to be served with
the application.

See Personal Protection Bill 2007 cl 65.

19-3 A provision should be included in the Personal Protection Bill 2007
to the effect that, if a court makes a protection order or an order
varying or setting aside a protection order, the registrar of the court
that made the order must serve a copy of the order on each of the
following: 2163
(a)

each respondent for the protection order;

(b)

each aggrieved person for the protection order;

(c)

the applicant for the protection order if the applicant is not an
aggrieved person;

(d)

another person whom the court directs is to be served.

See Personal Protection Bill 2007 cl 101.

2162
2163

Ibid.
Ibid.
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19-4 A provision should be included in the Personal Protection Bill 2007,
to the effect that the registrar of the appeal court must serve a copy
of the notice of appeal on each of the following persons: 2164
(a)

each person, other than the appellant, who was an aggrieved
person, applicant or respondent for the protection order or
proposed protection order (including a registered
corresponding order or a corresponding order sought to be
registered) to which the order or decision appealed against
relates;

(b)

if the order or decision appealed against was made on an
application of which notice was given to a parent of an
aggrieved person or respondent – the person given notice of
the application;

(c)

the registrar of the court that made the order or decision at
first instance or, for an appeal against a decision of a
magistrate to make an interim protection order, the registrar
of the court to which the application for the protection order
was made;

(d)

another person whom the court directs is to be served with
the notice of appeal.

See Personal Protection Bill 2007 cl 111(3).

19-5 The Personal Protection Bill 2007 should provide that, if a
document is required to be served under the Bill, and a court
hearing the proceeding to which the document relates or the
registrar of the court, considers it appropriate to do so, the court or
registrar may direct that the document be served by a police officer.
If the court or registrar makes such a direction, the registrar must
give the document to the officer in charge of the nearest police
station who must arrange for the document to be served by a police
officer. 2165
See Personal Protection Bill 2007 cl 104.

2164
2165

Ibid.
See para 19.60 of this Report.
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19-6 The Personal Protection Bill 2007 should provide that service of a
document under the Bill should generally be effected by delivering
it to the person personally or, if it is not reasonably practicable to
do so, by leaving it at or posting it to the person’s home or work
address last known to the person serving the document or the
person’s address for service, if the person has an address for
service. 2166
See Personal Protection Bill 2007 cl 102(1).

19-7 A provision should be included in the Personal Protection Bill 2007,
similar to rule 116 of the Uniform Civil Procedure Rules 1999 (Qld),
to the effect that the court hearing the proceeding to which the
document relates, or the registrar of the court may make an order
substituting another way of serving the document if it is not
reasonably practicable for a document to be served in the required
way. 2167 The relevant court or registrar may state in the order the
steps to be taken to bring the document to the attention of the
person required to be served and that the document is taken to
have been served on the happening of a stated event or at the end
of a stated time.
See Personal Protection Bill 2007 cl 102(2), (3).

19-8 The Personal Protection Bill 2007 should include a provision to the
effect that, a person serving a document on a child must do so: 2168
(a)

as discreetly as practicable; and

(b)

not at, or in the vicinity of, the child’s place of employment or
school, unless there is no other place where service may be
reasonably effected.

See Personal Protection Bill 2007 cl 103.

19-9

The Personal Protection Bill 2007 should provide that if: 2169
(a)

2166
2167
2168
2169

for an application to make, vary or set aside a protection
order, a child is an aggrieved person or a respondent; or

See para 19.66 of this Report.
See para 19.68 of this Report.
See para 19.70 of this Report.
See para 19.81, 19.84 of this Report.
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for an application to register a corresponding order that is
not dealt with by the court ex parte, a child is a person
protected by the order or against whom the order was made;

a copy of the application and notice of when and where the
application is to be heard must be given by the registrar to a parent
of the child.
See Personal Protection Bill 2007 cl 91(1), (2).

19-10 The Personal Protection Bill 2007 should include a definition of
‘parent’ modelled on section 10 of the Education (General
Provisions) Act 2006 (Qld) for the purposes of the provision
requiring notification of applications involving a child on the child’s
parent. 2170
See Personal Protection Bill 2007 cl 26.

19-11 The Personal Protection Bill 2007 should include a provision to the
effect that the requirement to give a copy of the application and
notice of when and where it will be heard to the child’s parent need
not be complied with if the court makes an order that the
documents are not required to be given to a parent of the child, or a
parent of the child cannot be found after reasonable inquiry. 2171
See Personal Protection Bill 2007 cl 91(3).

19-12 The Personal Protection Bill 2007 should include a provision to the
effect that in considering whether to make an order that a copy of
the application and notice of when and where it is to be heard is not
required to be given to the child’s parent, the court must have
regard to the best interests of the child and, for deciding what is in
the child’s bests interests, the court must consider any expressed
views of the child. 2172
See Personal Protection Bill 2007 cl 91(4), (5).

2170
2171
2172

See para 19.89–19.90 of this Report.
See para 19.84, 19.86 of this Report.
See para 19.85 of this Report.
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19-13 The Personal Protection Bill 2007 should provide that failure to
comply with the provision requiring notification of applications
involving a child on the child’s parent does not invalidate or
otherwise affect an order made by the court on the application. 2173
See Personal Protection Bill 2007 cl 91(6).

2173

See para 19.92 of this Report.
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