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To the Honourable W. E. Knox, M.IL.A,,
Minigter for Jusfice and Atfforney-General,
BRISBANE.

Under Item 10 of Part A of its programme of law reform
as approved by the Hencurable the Minister for Justice and
Atforney-General, the Law Reform Commissicn is required:=

"To consider whether a suitor's fund should be
provided to meet costs of appeal.”

The accompanying draft Bill and Commentary represent
the recommendations of the Commission in this regard,

The Commisseion has studied the legislation of other
Australian States and has made enquiries concerning the
administration of Funds established under such legislation, and
is of the opinion that an Appeal Costs Fund should be established
in Queensland. It has been considered unnecessary to circulate a
working paper prior o compilation of this Report.
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COMMENTARY

Costs in litigation are of great concern to litigants and quite
often deter a party from embarking upon an action or appealing against
an adverse decigion in the Court of first instance. .

In Queensland the Legal Assistance Act 1965-1971 provides
assistance in appropriate cases to indigent or impecunious litigants
but it is not cnly to these classes that the prospect of incurring costs
acts as a deterrent.

The general rule in Civil Courts is thai 'costs follow the event' .
and this is fair and equitable in most cases. However, the possibility
remains that a litigant may bring an action and then have to launch
appeals in a succession of Courts in order to resolve a single izsue.

A mistake of law on the part of the trial judge, his illness
during the course of the hearing, or his being bound by a precedent
which only a higher Court can overrule {the principle of "'stare
decisis") as well as an abortive trial, for instance, where the jury
disagrees or is discharged because of some procedural defect in the
trial, can cause additional costs to be incurred through no fault of the
party ultimately held responsible for paying them. In such cases it
appears proper to provide relief to the innocent victim of these mis-
fortunes and fo mitigate the hardship caused.

Then, too, a decision of the trial judge may be upheld-on
appeal only-to be reversed by an appeal to yet a higher Court. In this
event the party originally successful has to pay, in his endeavour to
support the original finding, the cost of two appeals as well as the
cost of the trial.

This need has been recogniged in a number of jurisdictions
both inside and outside Australia and Funds known as Appeal Costs
Funds or Suitors' Funde have been set up. Four Australian Stafes,
New South Wales, Victoria, Western Ausiralia and Tasmanis, have
such Funds operating and recommendations were made in England by
jurists over twelve months ago for the esiablishment of a Fund based
on the New South Waleg pattern. :

Earlier, in the United Kingdom, the Tvershed Commiitee
proposed that the Attorney-General should have power to certify the
use of public funds in cases involving points of law of substantial
public importance for the purpose of an appeal to the House of Lords.
This proposal would have application in some buf not all of the caseg
of judicial error or bad precedents, for it ig implicit in the proposal
that funds would be made available only in matters of public import-
ance, whereas it will be conceded that judicial error in a case of no
public consequence whatsoever may cause considerable financial
hardship, personal anguish and even involve loss of status by the
individual.

There seems fo be little justification for limiting the assistance
granted if it can be extended to the wider field. It also appears to be
asking too much of the individual seeking justice to regquire him at his
own cost to take on appeal a judgment of an inferior Court which was
bound by a precedent generally regarded as being of dubious authority
or out of line with modern judicial concepts.
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Then, too, sifuaticns are created whare split decisions of an
appellate Court, sucn as that of the High Court in Worthing v, Rowell
& Ovs, 44 A L. J.R. 2306, regarding the operation of Staie laws in
Commonwealth enclaves overrule or distinguish by a mere majority
of one, former well-recognised decisions, or leave large areas of law
undecided. Any prospective litigant wishing to rely upon such
decisions musi feel some irepidation as to whether the alignment of
Judicial opinion on a subsequent appeal involving similar points of law
might result in a different decigion. For example, had Mr, Jusiice
‘Paylor been alive and sitting on the appeal in Worthing's Case, it ‘
seems likely he would have supporied the views held by Mr, Justice
Kitio.

A similar change of judicial viewpoint became evident in the
Transport Cases over & decade ago and with fresh appointments to
the High Court, the views expressed in Worthing’s Case may be varied.
An analysis of the judgments in Worthing's Case, which is
appended hereto in tabulated form as Annexure A may hetter illugtirate
the point,

It is not only within the structure of the Civil Courts that an
appeal fund should be available. There is every reason why assist-
ance should be available in respect of appeals from administrative
tribunals, and the assistance should be available either for an appeal
proper or by way of prerogative process which, in some casges, is the
only remedy available. Under this umbrella would come Workars!
Compensation Appeals, Cardiac Board Appeals, and the like.

There is no real need for this relief to be made available to
persons charged in Crirnina: Couris in this State since there is a
Public Defender whose serv.ces are fairly liberally made available
to accused persons boeth in the Criminal Court and the Court of
Criminal Appeal.

The next question to consider is where the money will come
from and who will administer the Fund. In New South Wales and
Wesgtern Ausiralia filing fees for court documents were increased by
administrative action and the increases so obtained diverted to the
Fund. The Attorney-General for New South Wales, when moving the
Second Reading of the Suitors’ Fund Bill (1st May, 1951}, said as
follows:-

"What is proposed is that all filing fees be increased
by one-ninth not by this Bill but by administrative action
and that this increase be diverted to a special fund to be
known as the Suitors' Fund. It is litigants who will benefit
from the fund's existence and so it is reasonable to ask
that litigants should contribute to it. In effect, it will be a
form of insurance: every litigant will pay some slight
additional court fees by way of a premium, as it were, io
insure himself against a possible liability for appeal costs
incurred through no fault of his. I cannot be dogmatic
about this, and I shall not attempt to be. "

When the scheme was established in 1851, 10% of Court fees
were paid into the Fund. By 1955 this had reached such a level that
the levy con fees was reduced to 1% at which figure if remained until
1966 when it was increased to its present figure of 4%. The Fund is
now in a very buoyant condition. '
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Few claims were received in the first few years of operalion
but it has recenily been used more. Between 1951 and 1959, 86
claimants received payments totalling $43, 864 whilst in the yoar
ended 30th June, 1970, 870, 008 was paid out in respect of 112 clalins,
There has not been a steady growth of expenditure although the
numnber of claims made has shown an annuzal increase.

The relevant New South Wales provisions appear later in thig
Report as Annexure B. The fluctuaticn of the Fund's overation is

reflected in the attached table of statistics - Annerure €.

In Western Ausiraiia where the Fund is serviced from a fee
additional to filing fees the experience of the years 1968, 1969 and
1970 is as related in the reports forming Annexure D) hereto. The
overall number of appeals in appellate Courts for those years were
93, 81 and 96 respectively of which 4, 4 and 14 were accepted as
eligible for assistance. The balance of income over expenditure hag .
risen in each of those years and apart from $15, 000 invested in a
State Electricity Loan some $28, 784. 56 was in credit with the Rural
and Industrial Bank after 6 years of cperation,

In Victoria the Fund receives: {a) upon the issue of any writ
or summons whereby any action or suit is commenced in the Supreme
Court - $2.00; (b) upon similar processes in the County Court -
$1.00; and (c) upon complaint or summons in a Court of Petty
Sessions - 10 cents. 1A Tesrania only the Supreme Court and Peity
Segsions provisions apply as-there is no County Court in that State,
and the fees are identical with those imposed in Victoria, No figures
have been extracted in respect of Victoria but Tasmania had run up a
credit of $9, 449 in its first fifteen months of operation and issued
only one Certificate of Indemnity in that time,.

New South Wales alone has the practice of allocating an
additional percentage of the normal filing fees. We prefer the fixed
impost sysiem of the other States. We also prefer the establishment
of an Appeal Costs Board as has been done in Victoria and Western
Australia rather than the system in New South Wales (see Annexure
B). '

- There are differences between the States in the manner of
operating the schemes, although the scope thereof is to all intents

and purposes similar. In each case the quantum of the assistance and
the people who may be assisted are resiricted and the Crown is
exciuded as are incorporated bodies with large paid-up capital.
Broadly speaking the claims are considered under the following heads:-

N.S. W, Vic. W.A. Tas.

(1) Appeals on a question of law 5.6 .13 g.10 s.8
(2) Abortive proceedings s. BA s.18 g.14 g. 15
{3) Appezls égainst gquantum s. 68 s.18 s.15 .16

The draft Bill has been taken from the Victorian Act with only
such alterations as are necessary to adapt it to Queeneland and ig
divided into the following parts:-

PART I - Preliminary Sections 1-2

PART II - Appeal Costs Fund and Board Sections 3-7

PART III - Financial Sections 8-12
— PART IV - Indemnity Certificate Sectiong 13-19

PART V - General Sections 20-24,
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Although the Appeal Costs Fund in Victoria is available in
the Industrial Conciliation and Arbitration Court and sundry Boards
of Appeal, no provision is made for exacting any fee from litiganis
in these jurisdictions. If required this could be provided for by
regulations. It would be possible to require the various Registrars
to divert fees to the TFund but it is questionable whether the fees
collected would warrant the administrative outlay.

Clause 13 of the Bill provides for the issue of an Indemnity
Certificate which Certificate entitles a respondent in the circum-
stances provided {o be paid from the Appeal Costs Fund, The
Indemnity Certificate granted in an earlier appeal in a sequence of
appeals sghall be vacated in the event of a subsequent successful appeal
(clause 17). Clause 18 provides that the Certificate has no force or
effect during the thue limited for appealing, seeking leave to appeal
or the pendency of tae appeal. Under clause 19 the grant or refusal
of the Indemnity Certificate is in the discretion of the Court. No
appeal lieg againgt the exercise of this discretion,

Under clause 20 a party other than the Crown who has incurred
additional costs by reason of a new frial had in consequence of the
order for a new trial or the proceedings having been rendered
abortive is entitled to such additional ¢osts as he has incurred thereby.

Clause 2} contains a similar provision in relation to a2 new
trial ordered where the verdict of the jury is contrary to the evidence
‘or the quanium of damages is excessive or inadequate, Clause 22
provides for the case of a trial subsequent to a Court's refusal to
gsanclion the compromise of an action by an infanti plaintiff and because
the amount of the judgment obtained is less than the amoutnt agreed
under the compromise, the plaintiff becomes liable to pay costs,

Under clause 23, any amount payable to a person from the
Pand may be paid to his selicitor. Clause 24 is the usual provisgion
for making Regulations,
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No. of 197

A Bill {o make provision with resgpeect to the Liability for Costis
of certain Litigation, to eslablish an Appeal Cosfs Fund
to meet such TLiability, to appoint an Appeal Costs Board,
and for purposes connected therewi*h.

BE IT ENACTED by the Queen's Most Excellent Majesty, by and
with the advice and consent of the Legislative Agsembly of
Rueensland in Parliament assembled, and by the authority of the
game, as follows:-

PART I - PRELIMINARY

1. Short title, commencement and division of Act. (1) This Act
may be cited as the Appeal Costs Fund Act 187

{2) This Act shall come into opefa{ion on a dajr to be fixed by
proclamation of the Zovernor in Council published in the Government
Gazetie.

{3) This Act ig divided into Parts as follows:-

PART 1 - PRELIMINARY, ss.1-2;
PART II - APPEAL COSTS FUND AND BOARD, ss.3-T;
PART IIT - FINANCIAL, ss.8-12;

PART IV - INDEMNITY CERTIFICATE, ss.13-19;
PART V -

GENERAL, ss.20-24,

2. Interpretation [Viec. s.2]. In this Act unless inconsistent with
the context or subject-matier -

"appeal' includes an order to review, a case stated for the
opinion or determination of a guperior court on a question
of law and a gquestion of law reserved in the form of a
special case for the opinion of a superior court, a motion
for a new trial and any other proceeding in the nature of
an appeal;

"appellant” includes the next friend of an infant or person
under disability or the guardian ad litem of any person;

"Board" means the Appeal Costs Board constituted under this
Act;

"costs' in relation to an appeal includes the costs of an
application for an indemnity certificate in respect of an
appezl but does not include cosis incurred in a court of
first instauce except where otherwige expressly
provided;

Abbreviations. Abbreviations used in references to other Acts in
notes appearing at the beginnings of sections have the following
meanings:- Viec. - Appeal Costs Fund Act 1964; Vie. 7782, 7918,
8145 -~ Acts amending Appeal Costs Fund Act 1564; Qld. - Law
Reform Commission Act 1968,
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"court" inciudes any board or other body or individual from
whoge decision there is an appeal to a superior court on
a question of law or which may state a case for the
opinion or determination of a superior court on a
question of law or reserve any question of law in the
form of a gpecial case for the opinion of a superior court;

"Pund" means the Appeal Costs Fund established under this
Act;

“indemnity certificate’ means an indemnity certificate granted
under section 13 of this Act;

"Minister'' means the Minister for Justice and Attorney-
General or other Minister of the Crown for the time being
charged with the administration of this Act: The term
includes a Minisier of the Crown performing temporarily .
the duties of the Minister charged for the time being with
the administration of this Act [Qld. 37 of 1968];

"respondent” includes the next friend of an infant or person
under disability or the guardian ad litem of any person;

"sequence of appeals'’ means a sequence of appeals in which
each appeal that follows next after another appeal in the
sequence is an appeal against the decision in that other
appeal;

"Supreme Court” means the Supreme Court of Queensland. -

PART II - APPEAL COSTS FUND AND BOARD

3. Appeal Costs Fund [Vic. s.3]. (1) There ghall be kept in the
Treasury a Fund to be called the "Appeal Costs Fund'',

(2) Into the Fund shall be paid the amounts referred o in gection 11
of thig Act,

(3) Out of the Fund shall be paid the amounts referred to in section
14 and in gections 20, 21 and 22 of this Act and the costs of the admin-
istration of this Act.

{4} Interest derivéd from the investment of the Fund shall form
part of the Fund.

(5) Where the Board certifies that the Fund is insufficient to meet
any payment required by this Act {0 be made out of the Fund such
payment shall be made out of the Consolidated Revenue (which is hereby
to the necessary extent appropriated accordingly) and when any such
payment is made out of the Congolidated Revenue it shall be deemed to
be an advance to the Fund and shall remain a charge thereon to be
recouped out of the Fund when fundsg are available.

{6) [Vic.7919 s.19] During the month of April 197 and the month -
of April in each year thereafter the Board shall calculate the amount
of the total liability of the Fund on all applications held by the Board on
the 31st day of March last preceding and during the month of October
197 and the month of October in each year thereafter the Board sghall
calculate the amount of the total liability of the Fund on all applications
held by the Beard on'the 30th day of September last preceding.




(7) {Vie.7819 s.19] Wherc the moneys in the Fund excluding the
ameount so calculated on any occasion exceeds $1006, 000 the Board
shall issue its ceriificate for the payment from the Fund to the Legal
Assistance Fund esiablished pursuant to the provisions of the egal
Assistance Act 1965-1971 of so much of the money in the Appenzil Costs
Fund excluding any amouni calculated under subsection {1) as exceeds
$100, 600,

{8} [Vic.7792 5.2] In addition to any amount expressed by this Act
to be payable out of the Fund in any case the Board may allow such
amount as il thincs fit to a party to any proceedings for his costs of
making application to the Board under this Act and where the Board
allows such costs the Board shall include the amount of the costs in
any certificate referred {o in gection 12,

4. Appeal Cosgts Board [Vie. s.4]. (1} For the purposes of this Act
there shall be a Board to be called the "Appeal Costs Board'.

(2) The Board shall conzist of three persons appointed by the
Minister of whom -

{z) one shell be appointed as chairman of the Board;

(b) one ghall be nominated in writing by the Bar
Association of Queensland; and

(c) one shall be nominated in writing by the Queensland.
Law Society Incorporated.

{3) If for any reason either of the hodies aforesaid does not within
twenty-eight days after being requested in writing in that behalf by the
Minister submit a nomination ag aforesaid, the Minister may, without
such nomination, appoint an otherwise eligible person to be a member
of the Board to represent the interests of the body concerned and the
person so appointed shall for all purposes be deemed to be duly appoint-
ed. :

(4) The Minister may at any time remove any persocn appoinied to
the Board and appeint another person in his stead.

{5) Members appointed to the Board shall be entitled to hold office
for such term not exceeding three years as the Minister determines but
upon the expiration of the term for which any member is appointed he
shall be eligible for re-appointment.

(6) For the purposes of any inquiry under this Act by the Beard a
member shall have the powers, authorities, protections, and immunities
conferred on a commissioner by The Commissions of Inquiry Acts, 1850
to 1854 and the Chairman or member presiding shall have the powers
and authorities conferred on a Chairman of a Commission within the
meaning of thoge Acts.

(7) The provisions of The Commissions of Inquiry Acts 1950 to 1954
shall mutatis mutandis apply to and in respect of any witness or person
summoned by or appearing before the Board :

(8) The claim to allowance of any witness before the Board or any
person required to produce documents to the Board shall be paid out
of the Fund in accordance with the provisions of thig Act,

(9) In addition to any amount expressed by this Act to be payable
out of the Fund in any case the Board may allow such amount as it
thinks fit to a party to any proceedings for his costs of making applic-
ation to the Board under this Act and where the Board allows such costs
the Board shall include the amount of the costs in any certificate
referred to in section 12,
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5. Meetings of the Board [Vic. s.5]. (1) At zny meoeting of the
Board the Chairman ghall preside,

(2) Two members of the Board shall form a quorum of the Beoard
but subject to there being a quorum the Board may act notwithstanding
any vacancy in its membership.

(3) The decision upon any matter of the majority of members at any
meeting shall be the decision of the Beard on that matter.

{4) If at any meeting of the Board at which two members only are
presgent the members differ in opinion upon any matter the determin-
ation of that matter shall be postponed to a full meeting of the Board.

(8) Subject to this Act and the regulations the Board may regulate

its own proceedings.

(8) The provisions of the Public Service Act 1822-1968 shall not
apply to the appointment of any member, and a member ghall not, in
that capacity, be subject to those Acts.

{7} The members of the Board shall be entitled to receive such fees,
travelling expenses and allowances as are prescribed.

6. Tunctions of Board [Vie, 8.6]. The functions of the Board shall
be - '

()} to exercise and discharge the powers, authorities,
duties, functions and obligations conferred and imposed
on the Board by or under:this Act; and

(b} to advise the Minister upon any matier submitied by him
to the Board relating to the operation of this Act.

7. Staff [Qld. s.14]. The Governor in Council may appoint a
gecretary and such other cfficers of the 'Board as he ghall from
time to time deem necessgary, and any officer so appointed shall
receive such salary and allowances as the Governor in Council thinks

fit.

PART ]II - FINANCIAL

8. Additional fee on writs, &c. [Vic. s.8]. In addition to any fee
which may be payable under Act or the rules of any court upon any
writ, summong, complaint or other document Comméncing any legal
proceeding there shall be paid to the proper officer of the court the
appropriate fee following, namely -

{a} upon the issue of any wrii, summons or other document
whereby any action, suit or matter is commenced in the
Supreme Court of Queensland - $2. 00;

(b) wupon the issue of any plaint, summons or other document
whereby any proceeding is commenced in the District
Court - $1,50; and

{¢) upon the issue of any complaint, summons or other
document whereby any proceeding is commenced in a
Magistrates Court - 25 cents.

8. Additional fee not payable in certain cases [Vic. s.9]. The
provisions of-the last preceding section shall not apply in respect of
any writ, summons, complaint or other document wpon the issue of
which no fee is payable pursuant to the express provisions of any Act
or rule of court for the time being in force.
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10. Statement to Treasurer of total number of writs issued [Vic.s.10].
During the months of January, April, July and October in each year the
Under Secretary to the Justice Department shall cause to be preparad
and sent to the Treasurer a statement signed by him setiting forih the
total number of writs, summonses or complaints upon which a fee ig
payable under thig Act zppearing from records in his custody or control
to have been issued out of or returnable in the resgpective jurisdictions
of all courts during the period of three months preceding the first day

of the month concerned. '

11. Treasurer to pay addiiional fees fo Appeal Costs Fund [Vie. s.11].
Upon receiving any such siatermnent as aloresaid the Treasurer shall
cause to be paid out of the Consolidated Revenue (which is hereby to the
necessary extent appropriated accordingly) and into the Appeal Costs
Fund an amount eguivalent fo the sum of the additional fees payable
under section § of this Act which are pald to the Consolidated Revenue
in respect of the number of writs, summonseg and complaints gpecified
in the statement. ' )

12. Payment out of Fund [Vie. e.12]. (1) No moneys shall be paid
out of the Fund otherwise than upon and in accordance with a certificate
of the Board.

(2) The Board shall not igsue a certificate for the payment of any
moneys out of the FFund nnless it ig satisfied that the payment is
authorised by this Act to be made from the Fund and that the provisions
-of this Act and the regulations in relation to any claim for the payment
have been complied with.

PART IV - INDEMNITY CERTIFICATE

13. Power {o Supreme Court to grant indemnity certificate [Vie. s.13].
{1} Where an appeal against the decision of a court -

(a) to the Supreme Court;

() to the High Court of Australia from a decigion of the
Supreme Courti;

{c) to the Queen in Council from a decision of the High
Court of Austiralia given in an appeal {romn a decigion
of the Supreme Court;

{d) to the Queen in Council from a decision of the
Supreme Court -

.on a guesiion of law succeeds, the Supreme Court may, upon application
made in that behalf, grant to the regpondent to the appeal or to any one
or more of several respondents to the appeal an indemnity certificate

in respect of the appeal.

{(2) Where an appeal is determined by the Queen in Council or the
High Court of Australia the power conferred upon the Supreme Court by
the last preceding sub-section may be exercised by a judge of the
Supreme Court sitting in chambers. -

(3) District Court to grant indemnity certificate. Where an appeal
against the decision of a court to a District Court on a question of law
succeeds, the Disirici Court may, upon application made in that behalf,
grant to the regpondent to the appeal or to any one or more of several
regpondents to the appeal an indemnity certificate in respect of the
appeal,
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14. Certificate entitles respondent to payment from Fund [Vic. s.14],

(1) Subject to this Act where a respondent to an appeal has been
granted an indemnity certificate, the certificate shall entitle the respond-
ent to be paid from the Fund -

(a) an amount equal to the appellant's costs (if any) -

(i) of the appeal in resgpect of which the certificate
was grantaed; ~

(i1} of any new trial had in consequence of any order
made upon an appeal for a new trial; and also

(ii1) where that appeal is an appeal in a sequence of
appeals, of any appeal or appeals in the sequence
that preceded the appeal in respect of which the
certificate was granted -

ordered to be paid and actually paid by or on behall of
the respondent;

(b) an amount equal to the respondent's costs -

(i} of the appeal in respect of which the certificate
was granted;

(ii} of any new {rial had in consequence of any order
made upon an appeal for a new {rial; and also

{iii} where that appeal is an appeal in a sequence of
appeals, of any appeal or appeals in the sequence
that preceded the appeal in respeci of which the
ceriificate was granted. -

as taxed or agreed upon by the Board and the respondent
or the regpondent's solicitor and not ordered to be paid
by any other party; and '

{c) where the costs referred to in paragraph {b} of this sub-.
section are taxed at the instanee of the respondent, an
amount equal to the costs incurred by him or on hig
behalf in having those costs taxed.

{2} Where an indemnity certificate hae been granted as aforesaid and
the Board is satisfied that the respondent_unreasonably refuses or
neglects or is unable through lack of means to pay to the appellant the
coste referred to in paragraph (a) of the last preceding subsection or
any part thereof or that payment of those costs or part thereof would
cause the respondent undue hardship, the Board may direct that an
amount equal to those costs or to the part of those costs not already paid

by or on behalf of the respondent be paid from the Fund for and on behalf

of the respondent to the appellant and thereupon the appellant shall be
entitled to payment from the Fund in accordance with the direction of

the Board and the Fund shall be discharged from liability to the respond-
ent in respect of those costs to the extent of the amount paid in
accordance with the directicon.

(3) Notwithstanding anything to the contrary in the foregoing
provisions of this section - -

(a) where the respondent was ordered to pay the appellant's
costs the aggregate of the amounts payabie from the Fund
pursuant to paragraph (b) and paragraph (¢} of subsection
(1) of this section shall not exceed the amount payable
from the Fund pursuant to paragraph (a) of the said sub-
section; and
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(b) the amount payable from the Fund to any one respondent
under or pursuant o any one indemnity certificate shall
not in any case exceed the sum of $4, 000 or such other
amount as may be fixed for the time being in lieu theveof
by the Governor in Ceouncil by proclamation published in
the Government Gazetie, '

(4) The Governor in Council may by proclamation published in the
Government Gazetie vary or revoke any proclamation made under this
section.

i56. Power of Court to grant indemnity certificate to successful appeil-
ant in ceriain circumstances [Vic. s.14A]. Where -

(a) there is an appeal againgt the decision of a Magistrates
Court to the Supreme Court or a District Court on a
guestion of law;

(b) the respondent deces not appear either in the proceedings
before the Magistrates Court or on the appeal; and

(c) the appeal succeeds but the Supreme Court or the District
Court refuses to order the respondent to pay the appell-
ant's costs of the appeal -

the Supreme Court or the District Court may, upon application made in
that behalf, grant to the appellant in the appeal or to any one or more of
several appellants in the appeal an indemnity certificate in respect of
the appeal.

16. Certificate entitles respondent fo payment from Fund [Vie, s.148B].

(1) Subject to this Act where an appellant in ar appeal has been
granted an indemnity certificate, the certificate shall entitle the appell-
ant to be paid from the Fund -

{a) an amcunt equal to the appeliant's costs of the appeal
in respect of which the certificate wag granted as
taxed or agreed upon by the Board and the appellant
or the appeliani's golicitor; and

{b) where the costg referred o in paragraph (a) are taxed,
© an amount equal to the costs incurred by the appellant
in having those cosgts taxed,

(2} Notwithstanding anything to the contrary in the foregoing
provisionsg of this section the amount payable from the I'und to any one
appeliant under or purguant to any indemnify certificate shall not in any
case exceed the sum of $200 or such other amount as may be fixed for
the time being in lieu thereof by the Governor in Council by proclamat-
ion published in the Government Gazette,

{3) The Governor in Council may by proclamation publighed in the
Government Gazette vary or revoke any proclamation made under this -
section.

17, Indemnity certificate vacated in certain circumstances [cf, Vie,
s.15]., An indemnity certificate granted fo a parity in respect of an
appeal, being an appeal in a sequence of appeals, shalil be vacated if in
a later appeal in the gsequence the gucceggful party is the one to whom
the indemnity certificate igs granted.

18. Indemnity certificate vacated in ceriain circumstances [Vic., s,16].

(1) An indemnity certificate granted fo a respondent in respect
appeal shall have no force or effect -

of an
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{a} where a time is limifed for appealing zgainyt the decisicn
in the appeal - during the time limited lor eppealing against
the decigion in the appeal;

{b) where an appeal lies against the decision in the appeal bul
no time is limited - until an application for leave to appeal
against the decigion in the appeal has been determined and
where leave ig granted, the appeal is instituted, or until
the respondent lodges with the Board an undertaking in
writing by the respondent that the respondent will not seek
leave to appeal or appeal against the decision in the appeal,
whichever first happens;

{c) notwithstanding anything contained in the foregoing provisions
of this subsection where the decision in the appeal is the
subject of an appeal - during the pendency of the appeal.

(2) An indemnity certificate granted to an appellant in respect of an
appeal shall have no forea or effect -

(a} where a time ig limited for appealing against o decigion in
the appeal - during the time limited for appealing agalnst
the decision in the appeal;

(h) where an appeal lies againgt the decigion in the appeal but
no time is limited - until an application for leave to appeal
against the decigion in the appeal has been determined, "and
where leave ig granted, the appeal is ingtituted, or until the
expiration of three months from the determination of the
appeal, whichever first happens;

(e} notwithstanding anything contained in the foregoing provisions
of this subsection where fhe decision in the appeal is the
subject of an appeal - during the periced of the appeal.

(3) Where the appeal and a later appeal or later appeals form a
sequence of appeals and the indemnity certificate has not been vacaied
under the last preceding seciion any reference in this section to the
decigion in the appeal shall be construed as including a reference to the
decigion in the later appeal or in each such later appeal (as the case may
be) and any reference to the pendency of the appeal shall be. construed as
including a reference to the pendency of the later appeal or of each later
appeal (as the case may be}.

(4) Where an undertaking has been given by a respondent under the
foregoing provisions of this section and thereafter he secks leave to
appeal or appeals against the decision to which the undertaking relatesg,
the respondent ghall, upon demand made by the Board, pay to the Board
any amount paid to him, or for and on his behalf under the indemnity cert-
ificate and the amount concerned may be recovered by the Board from the
regpondent as a debt in any court of competent jurisdiction.

(5) Where any money is paid to an appellant or for or on behalf of an
appellant by the Board in respect of an appesal and thereafter the appeliant
is a party in a successiul appeal against such decision the appellant shall,
upon demand made by the Board, pay to the Beard any amount paid to him
or for or on hig behalf under the indemnity certificate and the amount
concerned may be recovered by the Board from the respondent as a debt
in any court of competent jurisdiction.

{6} Any amount paid to or recovered by the Board under subsections
{4) and (5) shall be paid inio the Fund.

“(7) Nothing in this section shall affect the operation of section 19 of
this Act.
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(1) The grant or 1elus;al of an indemnity certificate shall lie in the
digeretion of the court and no appeal ghall lie against any such grant or

refusal.

(2)  An indemnity certificate shall not be granted in respect of any
appeal from proceedings begun in a court of first instance before the
commencement of this Act.

1
1

{3} Anx indemnity ceriificate shall not be granted in lavour of the Crown.

PART V - GENERAL

20. Abortive proceedings and new trials after proceedings discontinued.

(1} Where after the commencement of this Act - [Vic.s.18].

(a)

any civil or criminal proceedings are rendered abortive by
the death or illness of the judge, magistrate or justice before
whom the proceedings were had or in the case of proceedings
had before the Industrial Court on appeal of any member of
the Court or by disagreement on the part of the jury where
the proceedings are with a jury;

an appeal on a question of law against the conviction of a
person (in this section referred to as the appellant) convicted
en indictment is vpheld and a new trial is ordered; or

the hearing of aty civil or criminal proceeding is discontinued
and a new irial ordered by the presiding judge, magistrate or
justice for a reason not attribuiable in any way to the act,
neglect or default, in the case of civil proceedings, of all or
of any one or more of the parties thereto or their legal pract-
itioners, or, in the case of criminal proceedings, of the
accused or his legal praciitioners, and the presiding judge,
magistrate or justice grants a certificate (which certificate
the presiding judge, magistrate or justice is hereby author-
ised to grant) -

(i) in the case of civil proceedings - to any party thereto
stating the reason why the proceedings were discontinued
and a new trial ordered and that the reason was ot
attributable in any way to the act, neglect or default of
all or any one or more of the parties to the proceedings
or their legal practilioners; or

(ii) in the case of criminal proceedings - to the accused
stating the reason why the proceedings were discontinued
and a new trial ordered and that the reason was not
attributable in any way to the act, neglect or default of
the accused or hig legal practitioners - er

a criminal proceeding in any court is adjourned by or on
behalf of the prosecution and the presiding judge, magistrate -
or justice grants a certificate {which certificate the presiding
judge, magistrate or justice is hereby authorised to grant if -
he is satisfied that by reason of the adjournment the accused
has necessarily incurred expense) to the accused stating the
reason why the proceedings were adjourned and that the
reason was not attributable in any way to the act, neglect or
default of the accused or his legal practitioners,

any party to the civil proceedings or the accused in the criminal proceed- V
ings or the appellant, as the case may be, who pays or is ordered to pay
additional costs or on whose behalf additional costs are paid or ordered
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to be paid by reason of the new trial that is had as a consequence of the
proceedings being so rendered abortive or as a congequence of an order
for or upon a new irial or as a consequence of the adjournment, as the
case may be, shall be entitled fo be paid from the Fund such costs as the
Board considers have been reasonably incurred by him or on his behalf
in the proceedings before they were so rendered abortive or were
adjourned or the conviction was guashed or the hearing of the proceedings
wag so discontinued, ag the case may be.

{2} No amount shall be paid from the Fund under this section to the
Crown.

(3) For the purposes of this section, where in criminal proceedingsg
a presiding judge, magistrate or justice directs that the pfoceedings being
heard be discontinued with a view of other criminal proceedings based on
the-facts alleged against the aceused being instituted, a new trial shall be
deemed to be ordered. .

(4) For the purposes of this section a c¢riminal proceeding may be
deemed to have been adjourned where the prosecution has notified the accus
ed or his legal practitioners that a date has been fixed for the hearing of the
proceeding and the proceeding is not listed for hearing on that day.

{5) An application for a certificate under subsection (1) with respect to
the adjournment of a eriminal proceeding may be made when the proceed-
ings come on for hearing and a certificate may then be granted in
accordance with the provisions of paragraph (d) in subsection {1}.

21. New trial on ground that damages awarded are pxcessgive or inadeg-
ate. [Vic. s.19] (1) Where after the commencement of this Act a new
trial is ordered in an action on the ground that the verdict of the jury was
against the evidence or the weight of the evidence or that the damages
awarded in the action were excesslve or inadequate, the respondent to

the motion for the new {rial shall be entitled to be paid from the Fund -

{2) an amount equal to the costs {if any) of the appellant in the
motion for and upon the new trial ordered to be paid and
actually paid by or on behalf of the respondent:

Provided that where the Board is satisfied that the
respondent unreasonably refuses or neglects or is unable
through lack of means to pay the whole of those costis or part
thereof or that payment of those costs or part thereof would
cause the réspondent undue hardship, the Beard may direct
in writing that an amount equal to those costs or to the part
of those costs not already paid by or on behalf of the
regpondent bhe paid from the Fund for and on behalf of the
regpondent to the appellant and thereupon the appellant ghall
be entitled to payment from the Fund in accordance with the
direction and the Fund shall be discharged from liability to
the respondent in respect of those costs to the exient of the
amount paid in accordance with the direction;

{b} an amount equal to the respondent's costs of the motion for -
and upon the new irial, as iaxed or agreed upon by the Board
and the respondent or the respondent's solicitor and not
ordered io be paid by any other party; and

{d) where the costs referred to in paragraph {b) of this sub-
section are taxed at the instance of the respondent, an amount
equal to the costs incurred by him or on his behalf in having
those costs taxed.

Notwithstanding anything to the contrary in the foregoing provisions
of this subsection -
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{i) where the respondent has been ordered to pay the
appellant's costs in the motion for and upon the new
trial the aggregate of the amounts payable from the
Fund pursuant to paragraph (b) and paragraph (c) of
this subsection shall not exceed the amount payable
from the Fund pursuanti to paragraph (a) of this sub-
section;

(i1} the amount payable from the Fund to any one respondent
in respect of the motion for and upon a new irial shall
not in any case exceed the sum of $4, 000 or such other
amount as may be fixed for the timne being in lieu
thereof by the Governor in Council by proclamation
published in the Government Gazeite.

(2) [Vie.7T792 s.5] Where upon any appeal heard after the commence-
ment of the Appeal Costs Fund ‘Act 19  a new trial of any action or matier
is ordered upon any ground whatsoever and upon the new itrial the party.
who was the appellant in the appeal proceedings is ordered to pay the
respondent’s costs of the new trial the appellant shall be entitled.to be paid
from the Fund, subject to the limitations referred to in paragraphs (i) and -
(ii) in subgection (1), the amounts referred to in paragraphs {(a), (b) and
{c) of the said subsection which shall for the purposes of this subsection
be read and construed as if any reference in thoge paragraphs fo the
"regpondent” were a reference fo the "appellant' and any reference therein
to the "appellant” shall be read and construed as if it were a reference to

the 'respondent’.

(3) The Governor in Council may by proclamation published in the
Government Gazeite vary or revoke any proclamation under this section.

(4) “This section does not apply where the respondent to the motion for
the new trial is the Crown.

22, Amount payable where court refuses to sanction a compromisge in an
action brought by an infant plaintiff. [Vic, s.18A] (1) Where a court
refuses to sanction the compromise of an action brought by an infant
plaintiff and on the trial of the action the amount of the judgmeht cbtained
by the plaintiff is an amount which is not greater than the amount which
the defendant had agreed to pay under the said compromise and the infant
plainiiff or his next friend ig ordered to pay the whole or part of the
defendant's costs of the action on any ground including the payment of
money into court by the defendant,the infant plaintiff or his next friend (as
the case requires) shall be entitled to be paid from the Fund -

(a) an amount equal to the costs ordered to be paid by the infant
plaintiff to the defendant and actually paid by or on behalf of
the infant plaintiff or his next friend: '

Provided that where the Board is satisfied that the infant
plaintiff or hig next friend unreasonably refuses or neglects
or is unable through lack of means to pay the whole of those
costs or any part thereof or that payment of those costs or
part thereof would cause the infant plaintiff or his next friend
undue hardship, the Board may direct in writing that an amount
equal to those costs or to the part of those cosis not already
paid by or on behalf of the infant plaintiff or his next friend
be paid from the Fund for and on behalf of the infant plaintiff
or his next friend to the defendant and thereupon the defendant
shall be entitled to payment from the Fuad in accordance with
the direction and the Fund shall be discharged from liability
to the infant plaintiif or his next friend in respect of those
costs to the extent of the amount paid in accordance with the
direction;
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(b} an amount equal to the infant plaintiff's costs of the action
incurred after the date on which the court refused to sanction
the said compromise as taxed or agreed upon by the Board
and the infant plaintiff or his next friend or the infant
plaintiff's solicitors-and not ordered to be paid by any other
party; and

(¢} where the costs referred to in paragraph (b) of this sub-
gection are taxed at the instance of the infant plaintiff or his
next friend an amount equal o the costs incurred by him or
on his behalf in having those costs taxed.

Notwithstanding anything to the contrary in the foregoing provisions
of this subsection -

{i) the aggregatz of the amounts payable {rom the Fund
pursuant to paragraph {b) and paragraph (¢} of thig sub-
section shall not exceed the amount payable from the Fund
pursuant to paragraph (a) of this subsection;

{ii) the amount payable from the Fund to any one infant
plaintiff or his next friend shall not in any case exceed the
gsum of $4, 000 or such other amount as may be fixed for
the time being in lieu thereof by the Governor in Council
by proclamation published in the Government Gazette,

. (2) The Governor in Council may by proclamation published in the
Governmeni Gazette vary or revoke any proclamation under thig section,

23. Payment to solicitor [Vic, £,.21]. Any amount payable from the

Fund may, if the Board thinks fif, be paid to his solicitor and on payment
to his golicitor the Fund shall be discharged from liability to that person .
in respect of that amount. '

24, Power to Governor in Council to make regulations [Vie. s.20]. The
Governor in Council may make regulations prescribing all matters which
by this Act are required or authorised to be prescribed or which are
necessary or convenient to be prescribed for carrying out or giving effect
to the provisions of this Act and in particular without limiting the general-
ity of the foregoing provisions of this section for or with respect to -

(a) the making of payments out of the Fund;

(b} the taxation or assessment of cosis for the purposes of this
Act in circumstances not provided for under the rules of the
appropriate ‘court or where a party to an appeal refuses to
neglects to tax his costs; '

(e} prescribing officers by whom bills of costs may be taxed for
the purposes of this Act in different courts or in different
jurisdictions of a court;

{d) regulating the preparation and service of bills of costs
proposed to be taxed for the purposes of this Act;

{e) prescribing fees, travelling expenses and allowances of
members of the Board; and -

{f) prescribing forms for the purposes of this Act.




re Worthing's Case

Worthing v. Rowell and ors., - 44 A.L.J. R. 230

This was a demurrer by the plaintiff to the defendant's pleading that a
regulation made under New South Wales law did not apply in places acguired by
the Commonwealth for public purposes by virtue of section 52(1) of the
Constitution.

The Bench comprised the Chief Justice and McTiernan, Kitto, Menzles,
Windeyer, Owen and Walsh J.J. The Court by a majority (Barwick C.J.,
Menzies, Windeyer and Walsh J. J. } disallowed the demurrer.

On the application of pre-acquisition and post-acquisition State laws on
such places there was a cross division of judicial opinion.

McTiernan, Kitto, Windeyer and Owen J. J. affirmed the application of
pre-acquisition laws whilst Barwick C.J. and Walsh J. left the question open.
Menzies J. seemed io favour the majority view. '

Barwick C.J. and Menzies and Windeyer J.I. regarded seclion 52 of
the Constitution as invalidating 21l post-acquisition State laws and were
supported in this view by Walsh J. on a very limited ground by reason of the
particular act involved without necessarily precluding all posi-acquisition laws.
These four constituted the majority. Although Walsh J. rejects the views of
Kitto J., he leaves open the possible application of some post-acquisition laws.

Kitto J. adopted as part of his judgment a passage by Taylor J. from
Spratt v. Hermes: 1965 114 C.L.R. 326, and it seems likely that had the late
Mr. Justice Taylor been a membenr of the Bench he would have sided with the

minority.

The above views can be tabulated thus:-

C.J. McTiernan Kitto Menzies Windeyer Owen  Walsh

Post-acg. No Yes Yes No No Yes No {on very
narrow
grounds

only)

Pre-acq, Not Yes Yes Yes Yes Yes Not

decided (with decided
reservations)

This outline will bring home quite clearly the difficuliy facing litigants
in disputed areas when appellate Courts arrive at decisions on varying grounds
with the result that no authoritative guidance can be obtained.
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6. (1) Where an appeal against the decision of a court— m‘;fn‘i?"
appuals.
(=) to the Supreme Court; .

() to the High Court of Australia [rom a decisicn of the Surrems oot ‘;\;‘ég‘:\:‘ =

(e} to the Queen in Council from a decision of the 1ligh Court ¢ austtalia At
Biven in an appeal from a desision of the Suprems Court; 8 2 (0} Gl

(d) to the Queen in Councit from & decision of the Supreme Court,

on a question of Jaw succeeds, the Supreme Cowrt may, upon application
made in that behall, rant to the respondent to 1he appeal or Lo any one or
more of several respondents to the appeal an indenmity eifeae hn tespect
of the appeal. :

The jurisdicticn conferred upon the Supreme Court 3y thiz subsection
may be exercised by a judge of the Supreme Couit situag 11 chambers.,

(fA) Where an appeal against the decislon of a court to the Industrial
Commission of New South Wales or to a District Court or to a judge of a
District Court on z question of law suceveds, that Cormission, Court or
judge, as the case may be, may, upon application made in that behalf, grant
to the respondent to the appeal or to any one or more of several 1esponderis
1o the appeal an indemnity certificaie in respect of the appeal.

(2) Where a respondent to an appeal has heen granted an indemnity
ceriificate, the certificale shall entitle the respondent o be paid from the
¥und—

() an amount equal to the appeliant's costs of—-

(i) the appeal in respect of which the certificate was granted; and also

(ii) where that appeal is an appeal in 2 sequence of appeals, any appeal
or appeals in the sequence that preceded the appeal in respect of which the
certificate was granted,

ordered to be peid and actually paid by the respondent: Provided that
where the Under Secretary of the Department of the Attorney-General and
of Justice is satisfied that the respondent is unable through lack of means
to pay the whole of those cosis or part thercof or that payment of those
costs or part theizol would cause the respondent undue hacdship, the said
Under Secretary may, if so requested by the respendent, direct in writing
that an amount cqual to those cosis ot to the part of those costs not alrcacy
paid by the respondent be paid from the Fund for and on behalf of the
respondent to the appellant and thereupon the appellant shall be entitled
to payment from the Fund in accordance with the direction and the Fund
shall be discharged from liability to the respondent in respect ol those costs
1o the extent of the amount paid in accordance with the direction;

{b) fifty per centum or such other perccatage as may be prescribed (at
the time when the indemnity certificate is granted) in lieu thereof by the
Governor by proclamation published in the Gazette of the amount payable
from the Fund pursuant to paragraph (a) of this subsection or, where 10
amount is so payable, an amount cqual to the costs of—

() the appeal in respect of which the certificate was granted;- and also

(ii} where that appeal is an appeal in 2 sequence of appeals, any appeal
or appeals in the sequence hat preceded the appeal in respeet of which the
certificate was granied,

as taxed, incurred by the respondent and not ordered to bz paid by any
other pavty: Provided that where an amount i3 payable from the Fund
pursuant to paragraph {a) of this subscction, but the Under-Secretary of
the Departrent of the Attorney-General and of Justice directs that the costs
of the appent or appeals referred to in subparagraph (i) or in subparagraphs
(1) and (i) of this paragraph incurred by the respondent and not ordered _

-
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to be paid by any other party be taxed at the instance of the respondent or
those cosls are, without such a divcciion, taxed at the instance of the
respondent, the amount payable from the Fund ondev this paragraph shall
be the amount cqual to {hose ¢osts as so taxed; and

() where the costs referred to in paragraph (b} of this subseciion are
taxcd at the instance of the respendent, an amount equal to the costs
incurred by him in having those costs taxed,

Notwithstanding the foregoing provisions of this subscotion—

(i} where the costs referred to in paragraph (b} of this subscction are
taxed at the instance of the respendent, the aggregate of the amounts payable
from the Fund pursuant 1o that paragraph and paragraph (c) of this subsection
shall not exceed the amount payable from the Fund pursuant to paragraph (z)
of this subsection;

(ify the amount payable from the Fund uader or pursuant to any one
indemuity certificate shall not iIn any case exceed the sum of one thousand
pounds or such other amount as may be fixed (at the time when the indemnity
certificate is granted) in leu ihereofl by the Governor by proclamation
published in the Gazelte,

‘The Governor may from time fo time in like manncs Vary or revoke any
proclamation under this subsection.

(3) An indemnity certificate granted in respect of an appeal to the
respondent to the appeal, being an appeal in a sequence of appeals, shalf be
vacated if-—

(a) in a later appeal ia the sevuence the successlul party is the onc to
whom the indemnity ceriifizata wes granted; or

(b) an indemnity certificate is geanted in respeet of a later appeal in the
sequence and the respondent to the earlier appeal is a party 1o the later
appeal. .

4) (@) An indenminity certificate granted in respect of an appeal to the
respondent 1o the appeal shall have no force or effect—

(1) where a time s limited for appealing against the decision in the appeal-—
during the time limited for appealing against the decision in the appeal:

(i} where an appeal lies against the decision in the appeal but no time
is so limiled—until an application for leave to appeal against the decision
in the appeal has been determined and, where leave is granted, the appeal
Is instituted, or until the respondent lodges with the Under Sccretary of the

spartment of the Attorney-General and of Justice an undertaking in writing
by the respondent that the respondent will not seek leave to appeal, or
anpeal pursuant to the leave granfed, against the decision in the appeal,
whichever first happens; .

(i) notwithstanding anything contained in subpﬁmﬂraph (ii) of this
paragraph where the respondent gives the undertaking referred to in that
subparagraph and thereafter seeks leave to appeal, or appeals, azainst the
decision in the appeal—until the application for leave has beea determired
and, where leave is granted, the appeal is instituted;

(iv) notwithsianding anything contained in the foregoing provisions of this
paragraph where the deeision in the appeal is the subject of an appeal-—
during the pendency of the appeal. :
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Where the append eid o kifey appesl or later appeals form o sequence of
appeals and ihe indeoinity cerdficaie has not been vazated vider subscetion
three of this section—

{v) tlic reference te the decision o the apaszt in the forcgoing provisions
of this paragraph shall be construad as Including 2 reference to the decision
i the fater appeal o in cach such luter wppeal, as the cuse may be; and

(i} the reference to (he pendency of the appeal in those provisions shall
be construed as including a reference 1o the pendency of the futer appeal
or of each such later appeal, as the case may be.

(b) Where an undertaking has boenn given by a respondont under the
foregeing provisions of this subscotion and thereafter he secks leave o
appeal or appeals, as the case may be, against the decision t0 which the
nadertaking relates, the respondent shall, upon demand made by the Under
Secretary of the Department of the Atiomey-General and of Justice, pay
to the said Under Sceretary any amount pald to the respondent, or for and
onn behall of the respondent, under the indemmiiy certificate or, if the
respondent notities the said Under Secretary in writing of his seeking leave
to appeal or of his appeal, as the case may be, any amount paid to the
respondent, or for and on behall of the respondent, under the indemnity
certificate bafore the respondent geve the notificatizn, and ‘Le amount
eoncerned may be recovered by the said Under Secretuery from the respondent
as a debt in any court of competent jurisdiction.

Any amount paid to, or recovered hy, the said Under Sceretary under
this subsection shall be paid by him into the Fund.

(e} Nothing in this subsection affects the operation of subsection thres
of this section:

{5) The grant or refusal of an indeminity cortificate shall be in the diseretion
of the court and no appeal shall le against any such grant or refusal,

{6 An indemnity certificate shall not be granted in respect of any appeal
from procecdings begun in o ¢ourt of first nstance before the commencement
f this Act,

(7Y An indemnity certificate shall not be granted in favour of the Crown
or a company or foreign company having a paid-up capital of one hundred
thousand pounds or more. .

In this subsection " company * and ** foreign company ™ have the meanings
ascribed to them by subsection one of scction six of the Companies. Act,
1936, as amended by subsequent Acts,

0a. (1) Where on or after the day on which HMer Majesty’s zssent 10 the Costs ol_'.
Suitors’ Fund (Amendment) Act, 1959, is signitied— {,’gﬁ‘;;f;g

(a) any civil or criminal proceedings are rendered abortive by the death j"
“or protracted ilness of the judge, magistrate or justice before whom the o fer o
proceedings were had; P

to acis, & .

(b} ar appeal on a question of law against the conviction of a person {in ‘:F"‘“"“S‘
AW sec,.

this section referred to as the appellant) convicted on indictment is upheld 3, 0 1s
and a new trial is ordered; or 5. 3 s

Ac) the hearing of any civil or criminal proceedings Is discontinued and a
new irial ordered by the presiding judge, magistrate or justice for a reason
not attribuiable in any way to disagrecement on the pars of the jury, wiere
the procecdings were with a jury, or to the act, neglect or default, in the
case of civil proceedings, of all or of any one or more of the parties thereto
or their counsel or attorncys, or, in the case of criminal proceedings, of the
accused or his counsel or attorney, and the presiding judge, magisirate or
justice grants a cerlificate (which cerniificate the presiding judge, magistrate
or justice Is hereby authorised to grant)}—

(i) in the case of civil proceedings—to any party thereto stating the reason
why the proccedings were discontinued and a new trinl ordered and that
the reason was not allributable in any way lo disagreement on the parf
of the jury, where the proceedings were with a jury, or to the act, neglect
or defauit of all or of auy oue or more of the parties to the proceedings of
their counsel or attorneys; or

(ii} in the case of criminal proceedings—to the accused stating the reason
why the proccedings were discontinued and a new trial ordered and that
the reason was not attributable in any way to disagreement on the part of
the jury or 1o the act, negleet or default of the accused or his counsel or
attorney, : .

and any party to the civil procecedings or the accused in the criminal
proceedings or the appellant, as the case may be, incurs additional costs
by reasen of the new trial that is hiad #s a conscquence of the proceedings
being so rendered dbortive or as a consequence of the order for a new trial,
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25 the case may be, thea the Under Seorctary of the Department of the
Altorney-General and of 3 Sy, vpon apphcaiton mede in that behell,
authorise the puyment from ihe Fund to the parly or the accused or ihe
appeliant, as the cuse may be, of the costs, vr such purt thereof as the said
Under Secrelary may determine, incuveed by the party or the nceused or
the appellant, as the case may be, in the proceedings before they were so
rendered sbortive or the conviction was quashed or the heuring of the
proceadings was so discontinued, as the ease may be.

(2} No amount shail be paid from ihe Fund under this seclion to (hs
Crown ot te any company or foreizn company having 4 pald-up capital of:
one hundred thousand pounds or more.

In this subsection “ company ™ znd * {o cign company ™ have the meanings
ascribed to thenz by subsectior. one of section six of the Companies Act,
1934, as amended by subseguant Acts. +

oA (1) (©) [ Act ™ in phrate * act, neglect or default ™ does not mean wrongful
act, and includes act of pleimiifi in conversing with juryman in public place near
conrt although part-heard cass nol mweniioncd: Gremes v. Blaekborrow {1960,
78 W.NL 517, 1 AL Digest (Qind edl) 5283

63, (1) Where on or after the day on which Her Majesty's asseat to the
Suitors’ Fund (Amendment) Act, 1959, is signified, a new trial is ordered
in an action on the ground that the dumages awarded in the action werg
excessive or inndequate, the respondent to the motion for the new teial shalt
be cntitled to be paid from the Fund—

(a) an amount cqual lo the costs of the appeliant in the motion for the

snew trial ordered to be prid and actually paid by the respondeni: Provided

that where the Under Secretary of the Department of the Aticrnev-General
and of Justice is satisfied that the respondent is unable through lack of
means 1o pay the whole of those costs or part thereof or that pavment of
those costs or patt thereof would ecause the respondent unduc havdship, the
said Under Secretary may, if so requested by the respondent, dircct in
writing that an amount equal to those costs or to the part of those costs
not already paid by the respondent be paid [rom the Fund forand on behalf
of the respondent to the appellant and thercupon the appeilant shail be
entitled to puyment from the Fund in sccordance with the direction and 1he
Fund shall be discharged from iiabilily to the respondent in respect of thoss
costs to the extent of the amount paid in accordance with the direction:

(b) fifty per centum or such other percentage as may be preseribed (at
the time when the order for the new trial is made) in licu thereof by the
Governar by proclamation published in the Gazette of the amount payable
from the Fund pursuant to parsuraph (2) of this subsection or, where no
amount is so payable, an amo: xqual fo the costs of the motion for the
new trial, as taxed, incurred by ¢ respondent and not ordered to be paid
by any other party: Provided that where an amount is pavable from Lhe
Fund pursuant to paragraph ) of this subssction, but the Under Seeretary
of the Department of the Attorney-General and of Justice directs that the
costs of the miotion for the new trial incurredt by the respondent and not
ordered to be paid by any other purly be taxed at the instance of the
respondent or those costs are, without such a direction, taxed at the instance
of the respandent, the amount payable from the Fund under this paragraph
shall be the amount egual to those costs as so taxed: and Lo

{c} where the costs roferred to in paragraph (b) of this subsection arte
taxed at the instance of the respondent, an amount equal to the costs incurred
by him in having thosc costs taxed.

Notwithstanding the foregoing provisions of this subsection—

() where the costs refetred to in parcgraph (b) of this subscction are
taxed at the instance of the respondent, thic agyregate of the amounts payable
from the FFund parsuant to that paragrach and paragraph (¢} of this subsection
shall not cxeeed the amount payable from the Fund pursuuni o paragraph ()
of this subscction; )

(i) the ameunt payable from the Fund in respect of the motion fur 1 now
{rial shall not in any case cxeeed the sum of one thousand poiuds or sach
other amount as may be fixed (at the iime when the order for the new sl
is madc) in lice thercof by the Governor by proclamation pubiished in the
Gazette.

The Governor may from time to time in like manner vary or revoke any
proclamation under this scetion.

{2) This section does net apply where the respondent to the motiop for
the new trial is the Crown or a company or foreign compitny having a paid-up
¢apital of one hundred thousand pounds or more.

In this subscction “ company * and © forcign company ™ have the meanings
ascribed to them by subsection one of section six of the Companics Act,
1936, as amended by subsequent Acts.

page 4.
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EXTRACT FROM SUITORS' FUND ACT 1951-1360

3. (1) There shall be a "Suitors' Fund” into which shall be paid the moneys
referred to in section b of this Act and from which shall be paid the amounts
referred to in subsection {2) of section 6 and in secticns 6A and 68 of this Act
and in subsection (1A) of section 14 of the Legal Assistance Act, 1943 as
amended by subseguent Acts. -

(2) In addition to the moneys payable out of the Fund under this Act all costs .
of management of the Fund as certified by the Auditor-General shall be a charge
against and shall be paid out of the Fund.

{3} The Fund shall, subjeci to this Act and the regulationg, be under the
direction, control and rmznagesment of the Under Secretary of the Department of
the Attorney-General and of Justice,

(4} All moneys payzable to the Fund under this Act shall be paid' to an account
in Special Deposits Account in the Treasury, and such moneys and interest
allowed thereon shall be made available to the Under Secretary of the Depart-
ment of the Attorney-General and of Justice for investment or for the purpose
of paying the amounis referred to in subsection (2) of section 8 of this Act or
any other amount properly payable out of the Fund.

{5) Interest at a rate to be determined by the Colonial Treasurer shall be
allowed on the amount at the credit of such account. '

{6) The Fund shall ag far as practicable be Invegted in securities in which
trustees are by law authorised to invest,

(7) Interest derived from the investment of the Fund shall form part thereof.

(8) The income of the Fund shall not be subject to taxation under any Act of
thig State,

(9} The accounts relating to the Fund shall be audited by the Auditor-Genera]l

4. (1) 'For the purposes of the exercige and digcharge of the powers, author-
ities, duties, functions and ohligations conferred and imposed upon him by this
Acti, the Under Secretary of the Department of the Attorney-General and of
Justice is hereby declared to be a corporation sole under the name of '"The
Under Secretary of the Department of the Attorney-General and of Justice'.

The said corporation sole shall have perpetual succession and an official
seal and may in the corporate name gue and be gued and shzll be capable of
purchasing, holding, granting, demising, dispcsing of and alienating real and
personal property and of doing and suffering all such other acts and things as a
body corpoerate may by law do and suffer.

{2) The assets of the Fund shall be vested in the said corporation sole.

(3) Where any property real or personal or the interest therein or charge
thereon is vested in or is acquired by the said corporation sole, the same shall
unless otherwise disposed of by the gaid corporation sole pass to and devolve on
and vest in its successors,

(4) The seal of the said corporation sole shall not be affixed to any instru-
ment or writing except in the presence of by the direction of the Under Secrétarg
of the Department of the Attorney-General and of Justice who shall aitest by his
signature the fact and date of the seal being so affixed.

(5) The appoiniment of the Under Secretary of the Departmeni of the
Attorney-General and of Justice and his official seal shall be judicially noticed.

(6) During the absence from whatever cause of the Under Secretary of the
Department of the Attorney-General and of Justice the person holding the

“appointment of Assistani Under Secretary of the Depariment of the Attorney-

General and of Justice hag and may exercigse and discharge the powers, author-
ities, duties, functions and obligations conferred and imposed upon the said
Under Secretary by this Act,
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The appointment of the said Assgistant Under Secretary shall be
judicially noticed,

5. (1) As soon as practicable afier the last day of each month, there shall
be paid to the Fund such percentage, not exceeding in any case ten parts per
centum, of the fees of court collected in any court or in any jurisdiction of any
court which are paid into the Consolidated Revenue Fund during the month ,
ending on that day, as may be fixed by the Governor, upon the recommendation
of the Colonial Treasurer, by prozlamation published in the Gazette with
regpect thereto.

The Governor may from time to time in like manner vary or revoke any
such proclamation,

(2) Any proclamation under subsection (1) of this section may fix different
percentages in resgpect of -
(a) different courts;
(b} different jurisdictions of the same court;
(¢} courts held at different places.
{3) Any amounts payable to the Fund under subsection (1) of this ssciion

shall be paid out of the Consolidated Revenue Fund, and are hereby specially
appropriated.
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CTH: BB

Suitors’ Fund Claims - Statistics.

No. of Claims on the Fund:

First years of cperation Recent Years
1954 1 1966 97
1955 3 1967 g8
1956 9 1968 105
1957 13 1969 167
1958 24

Division of Claims according to the various ways in which a perscn may
become entitled to lodge a <claim:

1967 1968 1969

Suitors’ Fund Act, S.6: 22 23 27
Suitors’ Fund Act, S.86A: 12 17 13
Suitors’ Fund Act, S.6B: 16 14 26
Legal Assistance Act,

5.14 (1A7) 49 51 41

Amounts paid from the Fund:

1%66.  1967. 1968. 1969,
Suitors’ Fund Act, S.6: $21,362., $3¢,852. 825,103, 839,767,
Suitors’ Fund Act, S.6A: $11,185* §17,557.* $3,100. $2,898.
Suitors’ Fund Act, S.6B: $10,811. $26, 245,
Legal Assistance Act, S5.14
(1R) : $12,298., $12,637. $17,536. $22,989.

$44,845, $67,056. $56,550. $91,898,

*Combined figure for §'s 6A and 6B.

—---ofo-~~
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Balance of the Fund:

December,

1962;
1963:
1964:
1965:
1966:
1967:
1968;:

{a)

(b)

Page 2
CTH:BB
Cash at Investments* Total Balance
Treasury. :
$34,856. $191,958. $226,814.
41,952, 145,424, 187,376,
25,996. 127,238, 153,234.
Not available.
78,515, 100, 000. 178,515.
33,074, 170,000C. 203,074,
35,381. 210,000, 245, 391.

Inscribed stock of the Metropolitan Water Sewerage and

Drainage Board.
Commonwealth Inscribed Stock.

Amounts paid into the Fund:

1962:
1963:
1964:
1965:
1966:
1967:
1968:

Revenue. Interest. Total.
517, 658. $15,672, $33,330.
18,334, 10,456. 28,7680,
19,452. 7,104, 26,556.
Not available.
80,047. 6,152. 86,199.
34,502. 7,113, 91,615.
93, 399. 9,484, 102,883.

Percentage of Court Fees paid into Consolidated Revenue pursuant to

Section % of the Suitors’ Fund Act:

1951-4: 10%
1955-64: 13
1965- 4%

-~-oQo---




ANNEXURE b (W.A.)

SUITORS' FUND ACT 1964-1968

Report of the Chairman, Appeal Costs Board,
appointed under the above Act, for the 12 months
ended 30th June, 1970.

Seven meetings of the Board were held during the year and 16
applications were considered.

Four of these applications were made under Section 14 of the Act §
as a result of proceedings part heard being rendered abortive by the
death of the trial Judge.

The Board constituted that 14 applications complied with the
provisions of the Act and that the applicants were entitled to =z
payment out of the Fund.

Two applications have not yet been finalized.

The financial position of the Fund as at 30th June, 1970 was as
follows:

Receipts §. c. Payments §. c.
Balance as at Amounts paid on
1/7/69 38,3192.77 Certificates during

the year ended 30/6/70 6404.94
Contributions
from Consolidated
Revenue 10,479.80

Fees paid to

Interest from R.M. Franklyn as

Investments Assessor 21.00
(Regn.?}

S.E.C. Private

Lean 834.38 Balance:-
Private loan

R. & I. Savings with S.E.C,

Bank 576.55 15,000.00

Amount lodged
in R, & I. Bank
{(Savings Bank)

28,734.56
43,784.56
$50,201.50 $50,210.50
10th July, 1970. CHATRMAN .

APPEAL COSTS BOARD.
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SUITORS’ FUND ACT, 1964

Report of the Chairman of the Appeal Costs Board for
the 12 months ended 30th June, 1969.

Five meetings of the Board were held during the year and four
applications were dealt with.

The Board was satisfied that each of the applications complied
with the provisions of the Act and that the applicants were entitled to
payment out cof the fund.

As at the 30th June, 1969, the financial position of the Fund was
as follows:-

Receipts Payments
5 c 5 <
Balance as at Amounts paid on
1.7.68. 29,186.68 Certificates during year 2,740.10
Contributions Balance as at
from the Revenue 30.6.69

Private Loan
10,583.80 with

Fund under the
Suitors’ Fund Act

3.E.C. 15,000.00
Interest from Amount
Investments: lodged with
S.E.C. R. & I.
private Bank
loan 887.97 (Savings
Bank) 23,319.77
R. & I.
Savings Bank
Interest 401,42 1,289.39 38,319.77
541,05%.87 $41,059.87
18th July, 1869, CHATRMAN

APPEAL COSTS BOARD.
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SUITCRS FUND ACT, 1964,

Report of the Chairman of the Appeal Costs Board
appointed under this Act for the 12 months ended 30th

June, 1868.

Four meetings of the Board were held during the period under review
and five applications were dealt with.

The Board was satisfied that four of these applications complied
with the provisions of the Act and that the applicants were entitled to
payment out of the Fund.

One application was adjourned sine die to give the applicant an
opportunity to lodge an indemnity certificate complying with the Form
in the Schedule.

During the year the sum of $15,000 not immediately required for the
purposes of the Act was invested by the Treasurer as a private loan
with the State Electricity Commission at 5%/, per cent.

The financial position of the Fund as at 30th June, 1968 was as
follows: -

Receipts Payments
Ralance as at Amounts paid on Certificates
1.7.67. 20,499.07 during the year ended
30.6.68 1,853.00
Contributions
under Act from
Consolidated
Revenue 10,072.90 Balance:—
Private Loan
with 5.E.C. 15,000.00
Interest on
Contributiocons
lodged in R. &
T. Rank 467.71 Amount lodged
in R. & I. Bank 14,186.68
29,186.68
$31,039.68 $31,039.68

CHATRMAN
18th July, 1968. APPEAL COSTS BOARD
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