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Content warning

This report contains material that can be confronting. If you need to talk to someone, please reach
out to your own support network or contact any of the following support services:

13YARN: 13 92 76
Lifeline: 13 11 14
Kids Helpline: 1800 55 1800
Beyond Blue: 1300 224 636
1800RESPECT: 1800 737 732
Rainbow SDFV Helpline: 1800 497 212
QLife: 1800 184 527
No to Violence: 1300 766 491
DV Connect:
Women'’s line: 1800 811 811
Men'’s line: 1300 789 978
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Summary of key findings

Key finding 1

Sentences for murder
do not reflect the
offending context,

including the
degree of culpability
or surrounding
circumstances.

Key finding 2

The judicial discretion
to extend the minimum
non-parole period is
rarely exercised.

Key finding 3

As the minimum non-parole
period increases, the gap
between the non-parole

period and the release date

reduces.

Key finding 4

Persons found guilty of
murder and sentenced to
life imprisonment rarely
reoffend following release
on parole and almost never
reoffend by committing
another murder.
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Introduction

1. This report presents the findings of our research on the mandatory penalty of life
imprisonment for murder conducted for our review of particular defences in the Criminal
Code.

2. In Queensland the current sentence for murder includes two mandatory components:

e ahead sentence of life imprisonment or an indefinite sentence

e aminimum non-parole period of 20, 25 or 30 years, depending on the circumstances, that
can be increased at the judge’s discretion.

3. The purpose of this research was to enhance our understanding of how the mandatory
sentence of life imprisonment for murder is considered and applied as part of the sentencing
process in Queensland and its implications. We also wanted to gain insight into sentencing
frameworks and practices in other comparable jurisdictions with different sentencing regimes.

4. The information in this report will assist us to develop recommendations for reform of the
current sentencing regime for murder. As noted below, this research is one part of our work to
develop recommendations for reform about this aspect of our review. We will continue to
progress our research and to seek feedback in relation to appropriate reforms.

5. On 15 November 2023, the Queensland Government asked us to review and make
recommendations about particular defences in the Criminal Code. We were also asked to
consider the mandatory penalty of life imprisonment for murder and its impact on the
operation of relevant defences and excuses and recommend whether it should be removed.

6. Our terms of reference require us to have particular regard to homicides occurring within the
context of domestic and family violence. Relevantly, they also require us to consider:

e existing legal principles of criminal responsibility
e the need for Queensland’s criminal law to reflect contemporary community standards

e recent developments, legislative reform and research in other Australian and international
jurisdictions.

7. In our consultation paper, we explored potential options for reform of mandatory sentencing
and invited input.

8. To date, we have used a wide range of approaches to review the mandatory penalty for
murder and hear views about our proposals, including:

o consulting with key stakeholders in meetings, forums, events and roundtables,
including:

- individuals with lived experience of the criminal justice system

- community and advocacy organisations

- domestic and family violence support services

- Aboriginal peoples and Torres Strait Islander peoples and their communities
- legal practitioners and judicial officers

- academics
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10.

11.

12.

- Government agencies

- independent statutory bodies

inviting public submissions in a wide range of formats
researching and analysing legislation and case law
analysing relevant laws in comparative jurisdictions

commissioning an independent study about community attitudes to defences and
sentencing in cases of homicide and assault in Queensland'’

analysing relevant international and Queensland human rights laws

reviewing government and academic publications and research reports.

We identified five guiding principles to help us to develop recommendations for reform. We
discuss these guiding principles in detail in background paper 2. They are:

justice: the defences and penalty for murder should promote just outcomes and protect
fundamental human rights, including rights in criminal proceedings

fitness for purpose: the defences in the review and the penalty for murder should reflect
contemporary community standards and be fit for purpose

clarity: the defences should be clear and easy to understand

domestic and family violence: the defences should better reflect circumstances involving
domestic and family violence, including coercive control

evidence-informed: the defences and recommended reforms should be informed by
evidence, including expert knowledge and lived experience.

The research discussed in this report supports our final principle by providing evidence to
inform our review.

Method

The aim of this research was to understand how the mandatory sentence for murder is applied
and its implications. This includes:

how the mandatory sentence for murder is considered as part of the sentencing
process

sentencing in practice, including time served in custody, eligibility for parole and post-
release offending.

We used two primary research methods:

analysing sentencing remarks for 147 sentencing events for murder by 146 adult
offenders between the period of 2013 and 2023

analysing Queensland Corrective Services data for:

- 146 adult offenders (for the 147 sentencing events subject to the sentencing
remarks analysis)

Mandatory penalty for murder: Key research insights 6
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- 492 adult offenders sentenced for murder between 1980 and 2010.

13. To understand how Queensland’s laws compare to other comparable jurisdictions and
whether discretionary sentencing impacts the length of time sentenced or served, we also
undertook a comparative analysis of select Australian (New South Wales and Victoria) and
international (New Zealand) jurisdictions.

14. Further information about our methodology is in Appendix 1. Details of the information
requested from Queensland Corrective Services is set out in Appendix 2.

Figure 1: Our research data

Queensland Courts Performance and Reporting Unit

\.\ data and Queensland Sentencing Information Service
LE-§~I ¢ Sentencing remarks from 147 sentencing events
-y for murder (adult offenders) between 2013 -
2023

Queensland Corrective Services (Integrated Offender
Management System) data:
¢ 146 adult offenders (for the 147 sentencing events
subject to the sentencing remarks analysis)
e 492 adult offenders sentenced for murder between
1980 and 2010

We also reviewed legislation, case law and sentencing

statistics from:
% ¢ New South Wales
=, ¢ Victoria

e New Zealand

15. The limitations of our research include:

) The current 20-year minimum non-parole period was introduced in 2012, less than 20
years ago. This limits our ability to understand longitudinal trends.

o Data collected by Queensland Corrective Services does not identify the nature of
breaches of parole by convicted murderers. This restricts our ability to understand the
impact of mandatory sentencing and minimum non-parole periods on recidivism.

o The existence of the mandatory penalty for murder has resulted in more limited
consideration of sentencing factors in cases of murder as compared with other
offences. While this is partly ameliorated by the requirement to give reasons in the
Penalties and Sentences Act 1992 and the fact that sentencing remarks form part of the
evidence subsequently considered by the Queensland Parole Board (‘Parole Board'),
this still limits the judicial consideration available for analysis.

16. Despite these limitations, this research provides useful information that will inform our review.
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Mandatory sentencing for murder

17.

18.

19.

20.

21.

Sentencing is the process whereby a court decides and orders a penalty or punishment for a
person who is convicted of a criminal offence after a plea of guilty or finding of guilt. A
‘sentence’ is defined in section 4 of the Penalties and Sentences Act 1992 as ‘a penalty or
imprisonment... or another order made by a court after an offender is convicted, whether or
not a conviction is recorded...”.

Each Australian jurisdiction has its own criminal and sentencing laws, but it is accepted across
all Australian jurisdictions that judicial officers (judges and magistrates) hear and decide
sentences for criminal convictions.? Parliament sets the maximum penalties for offences, to
reflect the clear limit of the court’s sentencing power and the consequence for the most
severe example of the offence. The overall seriousness of a particular offence, compared to
other offences, is also recognised in the maximum penalty.3

Sentencing is a complex process where a judge must balance purposes, principles and other
considerations to decide an appropriate sentence. A sentence may comprise one or more
penalties, including imprisonment, probation, community service orders and fines.

Most sentencing principles are derived from the common law, though some are recognised in
legislation. In Queensland, the Penalties and Sentences Act 1992 provides the framework for
sentencing adult offenders. It sets out:

o guidelines and principles for sentencing

o factors the courts must consider in sentencing

o sentencing options available to the courts, such as fines, community service, probation,
and imprisonment

) special provisions for offences involving domestic violence or cooperation with law
enforcement

o processes for reviewing and appealing sentences.

In Queensland, courts may only sentence people for one or more of the following purposes:*

o Just punishment - to punish the person to
an extent or in a way that is just in all the
circumstances.

Figure 2: Sentencing purposes

ol

. Rehabilitation - to help the person \}(\is“ment 5
improve their behaviour and stop < s’%
committing criminal offences. . 3 %%

. Deterrence - to discourage the person or § E 1
others in the community from committing %
the same or similar offence. % — S

A A X

. Denunciation - to make clear that the §°
community, acting through the court, finds P _ o
the offending behaviour unacceptable. fotecgggy

o Community protection - to protect the
community from the person.
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22.

23.

24.

25.

In addition to these purposes, various sentencing principles - found in legislation and/or case
law - must be considered when sentencing. These include:

. Imprisonment should only be imposed as a last resort - a sentence that allows the
person to stay in the community is preferable.> Notable exceptions are for offences
that involve violence, offences resulting in bodily harm, and sexual offences against
children under 16 years.®

o Proportionality - the sentence must properly correspond to the circumstances and
seriousness of the offending (part of the just punishment purpose).”

) Parity - people who are involved in the same criminal conduct or activity should
receive a similar sentence, unless there are factors personal to them that justify a
different sentence.®

) Totality - where a person is sentenced for more than one offence, or is already subject
to a sentence, the total sentence should reflect their overall criminality and not have a
‘crushing’ effect.®

o De Simoni principle - a person must not be punished for conduct other than the
convicted offence (the court cannot consider uncharged acts that would have
warranted a more serious or different offence).™

There are also factors the court must consider when sentencing a person. They can broadly be
grouped into three categories, although there are overlapping concepts and these categories
are not used in the Penalties and Sentences Act 1992. Some factors are identified in Figure 3,
below.

Figure 3: Key factors relevant to sentencing

Aggravating Mitigating
Prior criminal Plea of quilt
history guiity
Objective
Domestic Maximum and Victim of
violence minimum domestic
offence penalty violence
Nature of the
Vulnerability of offending Demonstrated
the victim / remorse and
breach of trust Extent offender insight
to blame
Premeditation Youth

The Penalties and Sentences Act 1992 sets out various types of sentences. They range from
non-custodial sentences like fines, probation and community service, to custodial sentences
involving time in prison or time in prison if specific conditions are breached.

Where a custodial sentence is imposed for an offence, the courts can, depending on the
circumstances:

) Set a date at which the sentence is suspended, which means the person will be
released from prison to serve the balance of the sentence in the community. This can
only happen if the sentence is five years or less. There are no conditions or supervision
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associated with a suspended sentence, other than the requirement that the person not
commit another criminal offence.

) Set a parole release date, which means the person will be released from prison to
parole on the date set by the court, which means they serve the balance of their
sentence in the community, subject to set conditions and supervision.?

) Set a parole eligibility date, which is the date on which the person may apply for parole
to the Parole Board.' The Parole Board will consider a range of factors, principally
community safety, in deciding whether and when to grant parole.™

Definition of murder

26. Murder is considered the most serious criminal offence.
27. The Criminal Code defines murder as unlawfully causing the death of another:"
o with intent to kill or do grievous bodily harm
. with reckless indifference to human life
) by an act likely to endanger human life in the prosecution of an unlawful purpose
) with intent to do grievous bodily harm to faciliate the commission of certain crimes or
to facilitate the flight of an offender after committing or attempting to commit certain
crimes
) by administering a stupefying or overpowering thing to facilitate the commission of

certain crimes or to facilitate the flight of an offender after committing or attempting
to commit certain crimes or

) by willfully stopping breath.

28. The introduction of the second category, reckless indifference to human life, in 2019
responded to the Queensland Sentencing Advisory Council’s report on sentencing for child
homicide, broadening liability for murder to reflect the culpability of this conduct.®

29. There are a range of circumstances that may constitute murder. In addition to the acts listed
above, liability for murder extends to those who:
. enable, aid, counsel or procure another person to commit murder?’
) agree to undertake an unlawful purpose, during which murder is committed and was a

probable consequence.®

Current sentencing framework

30. In Queensland, the punishment for murder is mandatory life imprisonment or an indefinite
sentence.' This cannot be mitigated or varied under the Criminal Code or any other law.?°
Unlike other offences, there is no discretion for the sentencing court to order otherwise.

Mandatory penalty for murder: Key research insights 10



31.

32.

33.

34.

35.

An indefinite sentence is one in which
the offender is never eligible to apply
for parole. Instead, the court
periodically reviews the sentence. To
date, we could locate only one instance
of the court imposing an indefinite
sentence for murder.?' For this reason,
we have limited our analysis and
discussion to life imprisonment as the
mandatory penalty for murder in
Queensland.

Where the court sentences an adult to
mandatory life imprisonment for
murder, they become eligible for
parole after serving a mandatory
minimum non-parole period. The
periods are:

. 30 years for an offender who
commits multiple murders or
has a previous conviction for

murder

) 25 years for the murder of a
police officer

) 20 years for any other
murder.?

When a person is sentenced to life
imprisonment, they must stay in prison for the
minimum time set by legislation (the non-
parole period).

After completing the non-parole period, a
person may apply for parole. Parole is serving
part of a term of imprisonment in the
community, subject to set conditions and
supervision. Conditions on parole may include
restrictions on where the person can live, their
employment, a requirement to participate in
programs, curfews and drug and alcohol
testing. If they do not comply with those
conditions, they may be returned to prison.

If a person sentenced to life imprisonment is
granted parole, they remain on parole for the
rest of their life (unless they are returned to
prison).

The sentencing court cannot reduce the minimum non-parole period.? It can extend it if there
are aggravating circumstances that warrant postponement of parole eligibility beyond the

minimum.24

Parole will ordinarily not be granted where the deceased’s body is not found.?

Our information sheet on the mandatory penalty for murder gives context relevant to this

paper.

Evolution of the penalty

36.

37.

38.

39.

Since colonisation, the mandatory sentence for murder was the death penalty. However, this
was not enforced in many circumstances. The sentencing court could record but not
pronounce the death penalty for some types of murder, effectively circumventing the
punishment. In all circumstances, the state had power to change a death penalty to life
imprisonment. This was common practice and, despite the law requiring the death penalty, the
Government adopted a policy in 1916 to convert all death penalties to life imprisonment.

In 1922, Queensland became the first Australian state to formally abolish the death penalty.
Mandatory life imprisonment replaced the death penalty for murder.

Initially, an offender sentenced to life imprisonment for murder could apply for parole at any
time. The first minimum non-parole period of 13 years’ imprisonment was introduced in
1990.%¢ An offender sentenced after this amendment was required to spend a minimum of 13
years in prison before being eligible to apply to the Parole Board for parole.

The option of an indefinite sentence, as an alternative to life imprisonment was introduced in

1992.

11
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40. Two changes to the minimum non-parole period commenced in 1997:
) the standard period of 13 years’ imprisonment increased to 15 years' imprisonment

o a longer non-parole period of 20 years’ imprisonment applied to offenders who
committed multiple murders.

41. The last substantive changes to the minimum non-parole period occurred in 2012. Those
amendments formed the current mandatory regime of life imprisonment with set non-parole
periods.

Figure 4: Evolution of the penalty for murder in Queensland

Death penalty Life imprisonment

1865 1922 1990 1997 2012

Minimum non-parole period

Key research findings

Key findings
Sentences for murder do not reflect the offending context, including the degree of
culpability or surrounding circumstances.
The judicial discretion to extend the minimum non-parole period is rarely exercised.

As the minimum non-parole period increases, the gap between the non-parole period
and the release date reduces.

Persons found guilty of murder and sentenced to life imprisonment rarely reoffend
following release on parole and almost never reoffend by committing another
murder.

Mandatory penalty for murder: Key research insights 12



42.

43.

Key finding 1

Sentences for murder do not reflect the offending context, including the degree of
culpability or surrounding circumstances.

In a discretionary sentencing regime, the court typically considers a range of sentencing
principles and factors, including mitigating and aggravating features, in determining the
appropriate sentence. Mandatory sentencing limits the court’s ability to do so by constraining
discretion and flexibility.

Below, we discuss the implications of this, having regard to key contextual elements that
sentencing judges would otherwise consider when imposing a sentence.

Domestic and family violence

44,

45.

46.

47.

48.

49.

Our terms of reference ask us to have particular regard to homicides occurring within the
context of domestic and family violence. This context has relevance in sentencing both a
perpetrator and a victim of domestic and family violence.

Since May 2016, if an offence is classified as a ‘domestic violence offence’, the court must treat
this as an aggravating factor when determining the sentence for an offender who is the
perpetrator of domestic and family violence. This amendment reflects the community’s
denouncement of domestic and family violence.?”

This context is relevant both where the offender is a perpetrator of domestic and family
violence and where the offender has experienced domestic and family violence perpetrated by
the victim. Many of the murders analysed in our research were committed in the context of
domestic and family violence.?® Of these, almost all involved a male offender killing a female
intimate partner. For offences of domestic violence, denunciation and deterrence are
important sentencing principles. As one sentencing judge explained:

[The victim] was the fatal victim of your domestic violence. She lost her life, at your hands, in a
traumatic and brutal way ... The purpose for which I am sentencing you, today, is to punish you to an
extent, or in a way, that is just in all the circumstances. Importantly, for the serious offences to which
you've pleaded guilty, that arise out of domestic violence, it is, also, to make clear that the
community, acting through the Court, denounces the sort of conduct in which you were involved. It
is important, not just to protect the Queensland community from you, but to deter you and other
persons from committing the same, or a similar, offence.??

All other matters being equal, a domestic violence offence would typically attract a greater
sentence. Where the offence is murder, the court cannot reflect this in the head sentence
(while they can stipulate an indefinite sentence, the court has not yet ordered this). The only
way the court can reflect this aggravating factor is by extending the non-parole period.

There are occasions where an offender has been the victim of past domestic and family
violence. Recognising this, Parliament amended the law in February 2023 to clarify that the
effect of domestic and family violence against an offender is a mitigating feature, unless it is
unreasonable to consider it s0.3° While this applies to offences, it does not have the effect of
mitigating a sentence for murder due to the mandatory penalty.

In our sentencing remarks analysis, the courts did not consider a history of domestic violence
perpetrated against the offender in any case. This may be because the legislative amendment
is recent or because Queensland has partial defences that can reduce murder to manslaughter
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in such circumstances. The scope and limitations of this research does not establish reasons
for this.

Pleas of guilty

50.

51.

52.

53.

54,

55.

56.

The courts recognise a plea of guilty as a Figure 5: Proportion of guilty pleas to murder of
significant mitigating factor. They consider it total convictions

shows remorse, acceptance of responsibility
and a willingness to facilitate the course of
justice. It also saves the expense of trial,
reduces delay in the criminal justice system and
spares witnesses from attending court and
giving evidence. For these reasons, an early
plea of guilty will usually attract a greater
sentence discount compared to a late plea, as it
has more pragmatic value.

The most common approach in Queensland is
to order that release on parole or eligibility for
parole is fixed at one-third of the head
sentence, rather than the typical one-half. Yet
case law and legislation do not mandate a reduction in sentence and there is no fixed or
mathematical method to reflect a guilty plea in a sentence. It may warrant changing the type
of penalty imposed, reducing the head sentence or bringing forward a parole release or parole
eligibility date.

Convicted after
trial

Given the court’s inability to reflect a plea of guilty in a sentence reduction for murder,
depriving the offender of the usual benefits associated with a plea of guilty, we would expect a
lower rate of guilty pleas. Commentary from the case law supports this assumption. In one
decision, the sentencing judge commented:

That you have pleaded guilty to the charge of murder is at least to your credit. It is not often that
someone charged with murder, because of the inevitable life imprisonment penalty that follows,
pleads guilty to it.3!

The data reveals a plea rate of 25% of total convictions for murder during the sample period.3?
Many sentencing remarks still observe the qualities of a guilty plea, including that it
sometimes indicates remorse, acknowledges responsibility, exhibits a willingness to facilitate
the course of justice and has inherent utilitarian value for society.

The sentencing remarks do demonstrate that courts take into account a guilty plea, in a limited
way, during sentencing for murder. It is a powerful factor weighing against an extension of the
minimum non-parole period. For example, in one case the sentencing judge said:

But for your pleas of guilty, the conduct engaged in by you over such an extended period was so
callous and so deliberate that it would be deserving of an order that your parole eligibility date be
delayed by a period of two years. However, your pleas of guilty must be taken into account. They
have shown significant cooperation with the administration of justice. The only way to take that
cooperation into account is to not make an order delaying the parole eligibility date that is allowed
for by the legislation.

This creates a perverse situation where a guilty plea is effectively taken into account as a
mitigating factor for more serious murders but not otherwise.

While it is common for the minimum non-parole period to not be extended in cases where a
guilty plea is entered, it is not determinative. If there are sufficient aggravating circumstances,
parole eligibility may be postponed despite a guilty plea.

Mandatory penalty for murder: Key research insights 14



Parity between co-offenders

57.

58.

59.

60.

61.

The common law principle of parity is designed to ensure equality before the law. It directs
that like cases are treated alike and differential treatment occurs only where there are relevant
differences.®

The mandatory penalty for murder and the principle of parity can, at times, be difficult to
reconcile. While co-offenders may have differing characteristics and roles in the commission of
a crime, they are given equal punishment.

One way in which the differing circumstances of the offence are reflected is by the prosecutor
accepting a plea of manslaughter, in appropriate cases, from one or more co-accused.

In one case, five co-offenders planned a joint assault on the victim in retaliation for stealing
cannabis. Reflecting the differing levels of culpability, one offender pleaded guilty to murder,
while the prosecutor accepted pleas of manslaughter from the others. This effectively allowed
for a discretionary sentencing regime to apply to those who were less blameworthy, avoiding
the mandatory sentence of life imprisonment.3*

Yet all offenders may receive the mandatory penalty for murder even when they have different
circumstances. For example, in a case involving three co-offenders who conducted a home
invasion, all received the mandatory sentence following conviction for murder. This was
despite one offender being the person who killed the victim at close-range with a rifle. Neither
of the other co-offenders directly participated in the killing, though one was armed with a
machete.3*

Vulnerability of victim

62. The Penalties and Sentences Act 1992 recognises that victim vulnerability is a key aggravating
feature.3® A victim may be in a vulnerable position for a variety of reasons, including:
. age
. occupation
) disability
o relationship to the offender.
Figure 6: Categories of victim vulnerability identified from sentencing remarks analysis
Asleep/unconscious
Breach of trust
Child
Chronic health issues
Sex worker
Frail/elderly
Intellectually impaired
Intoxicated
Police officer
Substance abuse/mental health issues
0 1 2 3 4 5 6
Frequency
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63.

64.

65.

66.

Although it may be an aggravating feature that could increase the penalty for an offence,
there are limited options for the court to reflect victim vulnerability in sentencing for murder
and where it is mentioned as a factor, it does not affect the sentencing outcome.

In one case, an offender murdered a 12-year old child in his care to conceal that his 18-year old
son had had sexual intercourse with the victim. During sentencing, the judge remarked:

The reasons for that murder and your conduct subsequently can only be described as cold,
calculating and callous. You murdered this defenceless child who relied upon you for her protection,
protection she could not receive from her own mother, and you did so in order to save one of your
own children from the consequences of his actions.?’

Notwithstanding this acknowledgement, the court applied the minimum non-parole period.
That was so even though offences against children, particularly offences of a sexual or violent
nature, are ordinarily considered a grave aggravating feature.

Another case that highlights victim vulnerability, and its lack of impact on the sentence,
involved abuse by a paid carer.3® The victim was described as frail and unsteady on his feet. In
imposing the mandatory penalty without extension of the non-parole period, the sentencing
judge said:
That you were his carer, and that you were the person that killed him, aggravates the circumstances
of this offence. It is a betrayal of an enormous kind.

Age of offender

67.

68.

69.

70.

Key finding 2

Another factor usually considered relevant to sentencing is the offender’s age. Youthfulness
may attract leniency, particularly when coupled with positive prospects for rehabilitation.*°

The court considered the prospects for rehabilitation of young offenders in one case where the
offender was 18 years old at the time of the offence. During sentence, the judge commented:

It will be a very long time before you are released from prison. During the time that you are in
prison, and when you eventually come out of it, you have to do all that you can to give back to the
community. You have to get the education that you have not had so far in your life ... you have a lot
of your life ahead of you. A large part of your adult life is now going to be spent in a jail. You will
have a long time to decide whether, when you get out of jail, you will turn your back on violence, get
a job, and contribute to society.*'

Like other contextual factors, the court cannot reflect age in a murder sentence in Queensland
due to the mandatory penalty.

The judicial discretion to extend the minimum non-parole period is rarely exercised.

The minimum non-parole period is set by legislation and cannot be mitigated at sentence by
the judge. As noted above, there are currently three minimum non-parole periods, depending
on the circumstances of the murder:

) 30 years: an offender who commits multiple murders or has a previous conviction for
murder

. 25 years: murder of a police officer

. 20 years: any other murder.

Mandatory penalty for murder: Key research insights 16



71.

72.

73.

74.

75.

76.

77.

A person who serves a minimum non-parole period is not automatically granted parole. Once
eligible, they must make an application to the Parole Board, which assesses their application
and determines if they should be released. If released, the person will spend the remainder of
their life on parole. Any breach of their parole conditions or reoffending will result in
reimprisonment.

While the court cannot reduce minimum non-parole periods, they may extend them in
appropriate circumstances. In exercising this discretion, judges must have regard to many
factors. The court consistently considers community protection in the context of murder. The
Court of Appeal has recognised other salient factors to include:

. adequacy of punishment Figure 7: Primary factors relevant to exercise of

o discretion to extend non-parole period
. denunciation on behalf of the

community and vindication of the
victims and their families

o offender’s criminal history, lack of Adequate
Punishment

remorse and prospects of
rehabilitation.*

In the context of the current minimum non-
parole period of 20 years, the court rarely

. . Certain offender
considers extension warranted. The Court of Sl

Appeal has noted that: prospects of
rehabilitation
) denunciation is often served by the

mandatory imposition of the minimum
non-parole period

) it would be a rare case where a court
could predict no process of
rehabilitation would render an
offender suitable for consideration for parole after a longer period

) a longer period of imprisonment would not sensibly serve the purpose of deterrence
that 20 years imprisonment does not.*3

Our sentencing remarks analysis aligns with the primary considerations identified by the Court
of Appeal.

Our sentencing remarks analysis found that in most cases (95%,
n=139) judges do not exercise their discretion to extend the

minimum non-parole period. As one sentencing judge noted, there Key
must be ‘significantly good reason’ to extend.*

n= means the
number of cases

The court only exercised the discretion to extend in eight cases. Of
those, two were sentenced under the former 15-year minimum non-
parole period, while the remaining six were sentenced under the
current regime.

All eight cases involved a murder committed in conjunction with other significant offending
that would itself typically warrant a substantial sentence. While the other offending was not
the sole reason for extending the minimum non-parole period, its presence in all cases
demonstrates that it is a prominent reason to exercise the discretion to do so. It may be that
the sentencing purposes of just punishment and denunciation could not be adequately
fulfilled in these cases without postponing the parole eligibility date beyond the minimum. The
other offences included:
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78.

79.

80.

81.

82.

83.

o armed robbery4

) indecent treatment of a child and interfering with a corpse4

o deprivation of liberty and interfering with a corpse¥

o attempted murder4

) burglary, malicious acts with intent and assault occasioning bodily harm#°
. rape>°

o assault occasioning bodily harm and retaliation against a witness.>'

Our sentencing remarks analysis also showed that murders considered more serious may also
enliven the discretion to extend the minimum non-parole period. For example, the:

o deliberate killing of a young police officer during an armed robbery (prior to the
introduction of the increased minimum non-parole period in cases involving the
murder of a police officer)32

o opportunistic abduction, attempted sexual abuse and murder of a child*
) killing of a step-daughter and preventing the victim’s mother from assisting her>
) sadistic and prolonged torture of the victim and forcing friends to clean up the crime.>>

Another common element was the offender’s violent criminal history, with offenders with a
criminal history receiving a substantially longer postponement of their parole eligibility date.
In two cases, criminal history was cited as a factor contributing to the extension of the
person’s minimum non-parole period.>®

Criminal history was a point of distinction for one judge sentencing co-offenders, where they
jointly participated in a brutal torture of the victim, before killing her and forcing her friends to
clean up. While both had violent criminal histories, one offender’s previous conviction for
manslaughter was significant and he received a seven-year extension to the minimum non-
parole period, in contrast to his co-offender’s three-year extension. The sentencing judge
made the following comment about the difference in parole eligibility postponements:

I think that the main difference between you and [other offender] in that regard [eligibility for
parole] is your criminal history.

The existence of a violent criminal history preceding a murder conviction may demonstrate the
low rehabilitative prospects of the offender. That inference may be amplified, as it was in many
of these cases, where there is no remorse exhibited.

In three of the eight cases (37%), the offender pleaded guilty. As discussed above, this
demonstrates that a guilty plea, typically a significant mitigatory factor, will not always avoid
an extension to the minimum non-parole period.

There was only one case where the minimum non-parole period was extended that involved
domestic and family violence. While the context was noted, it was not a significant contributing
factor to the extension of the non-parole period.
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86.

87.
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89.

Key finding 3

As the minimum non-parole period increases, the gap between the non-parole period
and the release date reduces.

The minimum non-parole period for murder in Queensland has changed over time (see Figure
4, above). Since its introduction in 1990 (13-year period), it was increased in 1997 (to 15 years)
and again in 2012 to its current 20 year minimum.

A limitation of the data is that, before 2019, pre-sentence custody was not always declared by
the court during the sentencing process. To accommodate this, if a prisoner’s pre-sentence
custody was not taken into account in fixing the parole eligibility date, Queensland Corrective
Services would respect the prisoner’s actual time served, rather than documented. This may
have the effect of skewing this data as it relates to the entire custodial sentence.

Queensland Corrective Services data for the 492 adult offenders sentenced for murder
between 1980 and 2010 provides the following overall parole outcomes for this sample:

o 350 offenders have been released on parole
. 76 left the custody of Queensland Corrective Services for some other reason
. 66 offenders have never been released on parole.

We can draw the following findings from the data analysis:

o For offenders sentenced prior to the introduction of a minimum non-parole period
(n=137), 112 were subsequently released on parole. Of those, the average time served
before release was approximately 16 years and 8 months.

) For offenders sentenced under the 13-year minimum non-parole period (n=133), 99
were subsequently released on parole. Of those, the average time served before
release was approximately 16 years and 4 months.

o For offenders sentenced under the 15-year minimum non-parole period (n=200), 137
were subsequently released on parole. Of those, the average time served before
release was approximately 14 years and 8 months.

The data received did not include time spent in pre-sentence custody for many offenders.
Based on anecdotal accounts from legal practitioners, many offenders charged with murder
spend time in pre-sentence custody. One of the limitations of this research (as discussed in
Appendix 1) is that the QCS data was incomplete. We do not have the pre-sentence custody for
all offenders. It is likely that this accounts for the average time served being less than the
minimum non-parole period for the 15-year minimum non-parole period cohort.

Definitive findings are not possible for the 20-year minimum non-parole period as it is less
than 20 years since its introduction in 2012.
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Figure 8: Average time before parole release by sentencing regime
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Figure 8 shows the average time an offender spends in custody before release on parole,
which has decreased with the introduction of minimum non-parole periods.

In addition to our analysis of the average, shortest and longest times within each minimum
non-parole period sentencing regime for an offender to be released on parole, the data also
allowed us to examine how long after an offender passed their parole eligibility date it was
before they were released into the community on parole.

We observed that, of the offenders sentenced without a minimum non-parole period, the
average release on parole did not occur until 37 months post the parole eligibility date which
was set by the court. Under the 13 years minimum non-parole period, this increased slightly to
38 months.

However, a significant drop was observed for offenders sentenced with a 15-year minimum
non-parole period, as the average length of time between the parole eligibility date and their
release on parole dropped to 9 months (see Figure 9, below).
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Figure 9: Average time between parole eligibility and parole release by sentencing regime
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From this data analysis, we can observe that the successive increases in the minimum non-
parole period do not correlate to increases in time spent in prison following the parole
eligibility date for persons sentenced for murder. While noting this trend, we do not have
access to data from the Parole Board to explain it.

Persons found guilty of murder and sentenced to life imprisonment rarely reoffend

Key finding 4 following release on parole and almost never reoffend by committing another

murder.

The data supports the findings that persons found guilty of murder and sentenced to a term of
life imprisonment:

o rarely reoffend following release on parole
o almost never reoffend by committing another murder.

As one of the significant policy imperatives underpinning minimum non-parole periods is
protecting the community from convicted murderers upon their release, we wanted to
understand rates of reoffending by individuals released on parole following a murder
conviction.

The available data is limited in that it does not quantify the number of offences committed in
this category, whether the offenders were charged and, if so, whether those charges resulted
in a conviction.

The data shows that 211 (60%) offenders released on parole have never been returned to
custody following parole, while 139 of the 350 offenders (40%) were returned to prison on one
or more occasions after their release. While the reason for the return to prison may be the
commission of a further offence, other reasons for return include breach of a parole order,
such as failure to notify a change of address or compliance with a set curfew or participation in
a required program.>” We do not have sufficient data to reach any conclusions about the
reasons for return to custody.
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100.

101.

Of the 139 offenders returned to custody, only 27 of those offenders were recorded in the data
as having been returned due to reoffending. This is approximately 8% of the total cohort
released on parole (n=350).

The offence types ranged from violent offences, such as rape and armed robbery, to
miscellaneous offences, such as resisting arrest and breach of bail.

There is insufficient information available to us to ascertain or even infer whether life on
parole, or rehabilitation during imprisonment, is a driver for low rates of reoffending.

Other jurisdictions

102.

103.

104.

105.

106.

Our terms of reference ask us to have regard to recent developments, legislative reform and
research in other Australian and international jurisdictions to inform our review. We recognise
the value of comparative research to understand strengths and challenges of other
frameworks and opportunities for reform. There are also valuable insights from jurisdictions
with established review and reporting functions for the relevant frameworks.

The below discussion represents our findings from our comparative evaluation of New South
Wales, Victoria and New Zealand, having regard to:

. the legislative scheme

o the practical impact of the legislative scheme, as reflected in sentencing statistics
o statistics of pleas of guilty to murder, if any

o how aggravating and mitigating circumstances are reflected in sentencing.

Sentencing for murder does not exist in a vacuum. Sentencing laws are part of a broader
legislative framework that includes partial defences (if any) and parole options. The nexus
between partial defences and the mandatory penalty for murder has been noted by many law
reform commissions.>8

Overall, our comparative analysis of sentencing trends reveals that the average and median
sentences for murder remain largely consistent across jurisdictions despite varying levels of
judicial discretion in sentencing. This is the case even when comparing non-parole periods and
varying sentencing regimes. Our research suggests that the seriousness of the crime of
murder significantly informs the exercise of sentencing discretion in these jurisdictions.

Although New South Wales and Victoria have differing levels of legislative guidance for
mitigating and aggravating factors relevant to sentencing, in both jurisdictions these factors
must be considered in sentencing, including for murder. This is reflected in the range of
sentences imposed for murder and the use of judicial discretion in cases attracting higher and
lower sentences. In New Zealand, although the head sentence of life imprisonment is rarely
displaced, judges exercise discretion within the legislative parameters in deciding the non-
parole period and consider aggravating and mitigating circumstances.
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Table 1: Overview of sentencing regimes in Queensland and select comparative jurisdictions

B - B

without parole if sentenced to life
imprisonment

Code Statute and common law

Mandatory life v V5

Presumptive life v
Maximum life v v

Legislated MNPP v v v

20 - 30 years®° 30 years if life | 10-17 years®?
sentence or 60-
70% of sentence®’

Exceptions to MNPP* v v
Requirement to serve whole of life v

* Minimum non-parole period does not apply in ‘exceptional circumstances’ or where ‘manifestly unjust’.

107. Sentencing for murder in New South Wales progressed from the death penalty to mandatory
life imprisonment, to a presumptive life penalty. The current law, enacted in 1990, specifies a

maximum penalty of life imprisonment for murder.%3

108. However, life imprisonment for murder is mandatory in two circumstances:
o for the murder of a police officer if specific intention and knowledge elements are
met®4
o if the Court is satisfied that the level of culpability was so extreme that sentencing

principles can only be met by life imprisonment.¢>

109. If life imprisonment is imposed, the defendant must be incarcerated for the remainder of their
natural life. They have no prospect of release into the community on parole.®® New South
Wales is the only Australian jurisdiction with this scheme.®” The New South Wales Law Reform

Commission and New South Wales Sentencing Council have recommended its abolition

68

110. There are no mandatory non-parole periods, although standard non-parole periods must be
taken into account by the sentencing judge.® The Crimes (Sentencing Procedure) Act 1999

(NSW) sets out the standard non-parole periods for murder as follows:”°

o 25 years: murder of a public official, such as a police officer or health worker,
exercising public or community functions where the murder was due to their work
o 25 years: murder of a child under 18 years of age
o 20 years: murder in all other cases (‘non-aggravated murder’).
111. These standard non-parole periods are said to represent the ‘middle of the range of

seriousness’ for an offence, taking into account only the objective factors affecting the relative
seriousness of that offence.”” They are based on the seriousness of the offence, maximum
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penalty, sentencing trends for the offence and community expectations regarding the
appropriate penalty.” The legislation gives guidance for the recommended proportion
between the non-parole period and the head sentence.”?

Head sentences and non-parole period statistics

112.

113.

114.

115.

The New South Wales Sentencing Council (‘the Sentencing Council’) conducted statistical
analysis of murder sentences in New South Wales between April 2015 and March 2018 and
observed:74

) 96 adults were convicted of, or pleaded guilty to, murder

o 85 of those adults were in the non-aggravated murder category, of which:
- 5received life sentences (and therefore were not eligible for parole at any stage)
- for the remaining 80:

o head sentences ranged from 13 - 45 years, with a median head sentence of
24 years and average of 25.6 years

o non-parole periods ranged from 8.5 to 33.7 years, with a median of 18 years
and average of 18.9 years

o since 2003, average head sentences and non-parole periods have steadily increased
(both by about one-third of the previous average)

) the average head sentence in New South Wales is longer than in any other jurisdictions
with a maximum (rather than mandatory) penalty of life imprisonment for murder
(Northern Territory, Tasmania, Victoria and Australian Capital Territory).

The Sentencing Council reported that, for the murder of children under 18 years old, the
average non-parole period is just under 24 years. This is similar to the standard non-parole
period (25 years) for offending of this nature. This is higher than the averages for non-
aggravated murder.

In both categories, the average non-parole period is approximately two-thirds of the average
head sentence. This meets the legislative guidance for the appropriate proportion between
head sentences and non-parole periods.

The higher average head sentence in New South Wales, when compared with Victoria, may be
explained by:

) the unavailability of parole when life imprisonment is ordered, which may resultin a
longer head sentence being imposed (or sought) to avoid a life sentence.

o the existence of numerous partial defences in New South Wales (compared to none in
Victoria), which may assist defendants to negotiate a plea of guilty to manslaughter or
a jury verdict of manslaughter instead of murder. If cases dealt with as murder are
accordingly limited to the most serious cases, the average head sentence for murder is
understandably higher.

Consideration of aggravating and mitigating circumstances

116.

The structure of discretionary head sentences and standard non-parole periods provides
guidance for judges regarding legislative intent while still allowing the sentence to be tailored
for the circumstances. This is expressly recognised in section 21A of the Crimes (Sentencing
Procedure) Act 1999 (NSW) which requires a court to take into account any relevant
aggravating and mitigating circumstances, including listed factors.
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123.

124.

A range of aggravating factors are identified in the legislation, broadly relating to factors
specific to the offence, the victim of the offence and circumstances specific to the defendant.
Aggravating factors include:”®

o the involvement of actual or threatened use of violence or a weapon

) the offence arising as part of a planned or organised criminal activity

) the involvement of gratuitous cruelty or motivation of hatred or prejudice against a
group of people

o the victim exercises public or community functions

o victim vulnerability, for example, due to their age or disability

o the defendant’s record of prior convictions

o the defendant’s abuse of their position of authority or trust in relation to the victim.

Domestic violence as a feature of the murder is not separately recognised as an aggravating
factor, but can be raised when considering other aggravating circumstances specified in the
legislation.”® The Sentencing Council reported that there was ‘little or no difference’ between
the average head sentence and non-parole periods for domestic violence and non-domestic
violence murders.”” However, the Judicial Commission of New South Wales Handbook states
that ‘[s]ignificant weight should be given to general deterrence, denunciation and community
protection when sentencing an offender who takes their partner’s or former partner’s life’.”8

The legislation identifies a range of mitigating factors, mainly relating to factors specific to the
defendant, including that the defendant:”®

o was provoked by the victim or acting under duress

o was a person of good character

o is unlikely to reoffend and/or has good prospects of rehabilitation

) pleaded guilty to the offence and/or assisted law enforcement authorities.8

The legislation does not recognise as a mitigating factor the circumstance where a defendant

is the victim of domestic violence and their offending is at least partly attributable to the effect
of this domestic violence.®" Arguably, this experience of domestic violence can be raised when
considering other mitigating circumstances specified in the legislation.

The Sentencing Council did not analyse or provide statistics regarding the rate of guilty pleas
to murder nor cross-reference the penalty to the existence of specific aggravating or
mitigating factors in their legislation.

In 2017, Victoria introduced legislation that removed the mandatory life sentence for murder,
replacing it with a maximum penalty of life imprisonment.#?

The standard sentence for murder is 25 years’ imprisonment. If the prosecution can prove
beyond reasonable doubt that the person murdered was a custodial officer or emergency
worker on duty and the defendant knew or was reckless to this, then the standard sentence is
30 years' imprisonment.?3

Where a standard sentence is prescribed, this is to be considered the middle of the range of
seriousness for the offence, considering only the objective factors affecting the relative
seriousness of that offence.® Therefore, it acts as a guidepost for judges setting a head
sentence, in a similar manner to the standard non-parole periods in New South Wales.

25 Review of particular criminal defences



125.

126.

127.

Although there is broad discretion, if an adult is convicted of murder, the court is required to
impose a custodial sentence.®

Non-parole periods are fixed on a scale under the Sentencing Act 1991 (Vic). Unless the court
considers it is in the interests of justice not to do so, the court must fix a non-parole period of
at least:8®

o 30 years, if the head sentence is life imprisonment
o 70% of the head sentence, if the head sentence is 20 years or more
o 60% of the head sentence, if the head sentence is less than 20 years.

The court must set a non-parole period unless ‘it considers that the nature of the offence or
the past history of the offender make the fixing of such a period inappropriate’.#” This
effectively permits the court to require a person to spend the rest of their life in custody.

Head sentences and non-parole period statistics

128.

129.

130.

131.

The Victorian Sentencing Advisory Council released a report considering 20 years of data in
their sentencing snapshots to identify changes in sentencing practices for offences including
murder. Their data shows an upward trend in both the average prison sentences and non-
parole periods imposed for murder, despite the repeal of mandatory sentencing in 2017:

. prison sentence: 19.25 years (2001-02) — 24.167 (2019-2020)
. non-parole period: 15.167 years (2001-02) — 18.5 years (2019-20).88

The Victorian Sentencing Advisory Council’s sentencing snapshot found that between 2017-18
and 2021-22:%°

) not all people sentenced for murder in Victoria received a sentence of imprisonment:
- 92% received a principal sentence of imprisonment
- the remainder received a custodial or non-custodial supervision order®°

) total effective head sentences®’ ranged from 14 years to life imprisonment. Excluding
life imprisonment:

- the median total effective head sentence was 23 years
- the average was 22 years
o non-parole periods ranged from 9-46 years, with a median of 18 years
o one person received a life sentence without parole.*?
The percentage of guilty pleas was not reported (and are not otherwise published).
We can draw the following conclusions from these statistics:
) Judicial discretion aligns with or exceeds legislative intent:

- the median total effective head sentence of 23 years and the median non-parole
period of 18 years exceeds the minimum non-parole period requirement of 70% of
the head sentence (which would equate to 16.1 years)

) the range in head sentences and non-parole periods demonstrates due consideration
of mitigating and aggravating circumstances.
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Consideration of aggravating and mitigating circumstances

132. Unlike New South Wales, the Victorian legislation does not prescribe mitigating and
aggravating factors. The following circumstances must be considered by the sentencing
court:*3

o the maximum penalty and any prescribed standard sentence for the offence

o the nature and gravity of the offence, the defendant’s culpability and degree of
responsibility for the offence and whether it was motivated by hatred or prejudice
against a group of people with whom the victim associated

o the impact of the offence on any victim, and any injury, loss or damage resulting
directly from the offence

. the personal circumstances of any victim

o whether the defendant pleaded guilty to the offence

) the defendant’s previous character

o any aggravating or mitigating factors concerning the defendant

o any other relevant circumstances.

133. The Victorian Sentencing Manual also identifies some common law principles that provide
some guidance relevant to sentencing in Victoria, including:

o a person who offends intentionally should receive a higher sentence than a person
who acts recklessly, and a person who acts recklessly with the knowledge of possible
risk and scale of risk should receive a higher sentence than a person who does not®*

o the objective seriousness of a person’s offending is aggravated by their abuse or
misuse of their status or position, especially a breach of trust®

) provocation by the victim of the offending conduct may lessen the defendant’s
culpability, but will not lessen the significance of any harm suffered by the victim (this
is important because provocation is not available as a defence in Victoria to any
offence)%

) where the victim is a vulnerable person or a public servant/law enforcement officer,
the offending is considered more serious®’

o offending in breach of a family violence intervention order increases the seriousness of
the offending

. offending in a domestic context ‘can never be mitigating and may be aggravating,
particularly in cases of family violence, rape, or other sexual offending’. The conduct of
a victim may have a bearing on the sentence but is not considered mitigating, evidence
of complicity or otherwise.®

134. The Sentencing Act 2002 (NZ) introduced a presumptive sentence of life imprisonment for
murder in New Zealand.* Before this, life imprisonment was the mandatory sentence for
murder. The presumption in favour of life imprisonment can be displaced if the court
considers that such a sentence would be ‘manifestly unjust’.1°

135. Where a life sentence is imposed, the minimum non-parole period of 10 years applies
(‘standard non-parole period’). However, the court has discretion to not set a minimum non-
parole period if satisfied that the prescribed sentencing purposes would not be sufficiently
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satisfied by any non-parole period.'®' This effectively allows the court to indefinitely imprison a

person.

Minimum non-parole period statistics

136.

137.

The First Year Report noted that, of the 26 people convicted of murder in the first year of the
presumptive sentencing scheme, 50% were sentenced to life imprisonment with a non-parole
period of more than 10 years. This contrasts to the previous year, where it had only been

35%.102

Research considering all sentencing decisions where the aggravated minimum non-parole
period was applied or could have been applied made statistical observations including:

the aggravated minimum non-parole period was applied or could have been applied to
155 defendants'®

95 defendants have been sentenced to serve at least 17 years in prison (the aggravated
minimum non-parole period)'4

sentences are mostly consistent regardless of which prescribed aggravating
circumstances apply. The only factor that reliably led to longer minimum periods of
imprisonment was where the defendant had been convicted for two or more
murders.'% There is no direct correlation between which aggravating factors apply and
the ultimate minimum period of imprisonment

the most common non-parole period imposed across all murder cases was 17 years,
which is arguably at odds with the expectations of the select committee that
considered the majority of offenders who receive a life sentence for murder would only
receive a 10-year minimum period of imprisonment. This may indicate that aggravating
factors were considered for a wider range of offenders than anticipated ¢

where a guilty plea is the only applicable mitigating feature, and where a minimum
period of imprisonment of 17 years would otherwise apply, courts have sentenced the
defendant to a non-parole period of 15-16 years.'%’

Consideration of aggravating and mitigating circumstances

138.

139.

If one of the prescribed circumstances apply, the minimum non-parole period is increased to
17 years unless it would be manifestly unjust to do so (‘aggravated minimum non-parole
period’).1 The prescribed circumstances are set out in s 104 and include:1%°

murder committed to subvert the course of justice (for example, to avoid detection,
prosecution or conviction of any person for an offence)

murder involving calculated or lengthy planning, including contract killing
murder involving a home invasion or some other serious offence

murder committed with a ‘high level of brutality, cruelty, depravity or callousness’ or
as part of a terrorist act

when the deceased was a police or prison officer acting in the course of their duty

when the deceased was particularly vulnerable because of factors like their age or
health

where the defendant has been convicted of two or more counts of murder

other exceptional circumstances.

This can be displaced if the defendant can show that 17 years would be manifestly unjust."°
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145.

146.

147.

148.

149.

150.

151.

In addition to the specific provisions relevant to sentencing for murder, the Sentencing Act
2002 (NZz) prescribes a non-exhaustive list of aggravating and mitigating factors to consider in
any exercise of the sentencing discretion."" Other than a plea of guilty, these general
mitigating factors rarely displace the statutory presumption under s 104.'2

As New Zealand does not have a sentencing advisory body, we were unable to obtain data on
sentencing trends other than through secondary sources like caselaw and commentary.'"3

The Ministry of Justice commissioned a report assessing the operation of the new sentencing
regime for murder in its first year of implementation (‘the First Year Report’), which noted: "4

The new regime for murder appears to be working well. The law has been able to
address the individual circumstances of the offences and offenders in the sentencing
process. The longest ever minimum periods of imprisonment for a life sentence for
murder have been imposed this year in recognition of the very serious aggravating
factors in those cases, and the high culpability of the offenders. We have also seen the
first determinate sentence for murder imposed, with 18 months imprisonment
imposed on a 77 year old man convicted of murdering his ill wife.

In 2023, the New Zealand Court of Appeal was only able to be referred to 12 cases since the
commencement of the new sentencing regime for murder where offenders did not receive life
imprisonment for murder (a further three cases have since been determined).

Given New Zealand'’s structured approach to sentencing for murder, the sentencing court’s
ability to consider all aggravating and mitigating factors in determining the appropriate
sentence is more restricted than in Victoria and New South Wales.

The requirement of ‘manifest unjustness’ to displace the presumption of life imprisonment is
not defined in legislation and has been interpreted narrowly by the courts.

The onus is on the defendant to displace the legislative presumption of life imprisonment and
the bar to displacing the presumption is usually very high. The full register of sentencing
purposes, principles and factors must be considered.®

The New Zealand Court of Appeal has hold that the discretion to not impose life imprisonment
for murder due to manifest unjustness ‘is likely to be reached in exceptional cases only,'"” and
is limited to offending ‘at the lowest end of the range of culpability for murder’''® or having
regard to ‘strong mitigating circumstances’.'"®

A guilty plea alone would rarely displace the presumption of life imprisonment.2°

Provocation and excessive self-defence have been recognised as factors relevant to
considering whether life imprisonment is manifestly unjust.'? This is particularly important
given New Zealand does not have any partial defences to murder.

Some examples of cases where the statutory presumption has been displaced have involved
‘'mercy’ killings,'?? a response to family violence,'?* remoteness from the offending,'** age' or
severe mental health issues having a causative effect on the offending.'?® This was noted most
recently by the New Zealand Court of Appeal in Dickey v R.'?’

The New Zealand Court of Appeal in R v Williams provided a two-stage test in deciding cases
where one or more prescribed aggravating circumstance arises:'?8

o The sentencing court must consider what minimum period of imprisonment would be
appropriate in the absence of relevant aggravating factors. In doing so, the sentencing
court must take into account all aggravating and mitigating factors in both ss 9 and
104. If the court at this stage considers that a minimum period of 17 years is
appropriate, it must impose this and the second step does not arise.

1
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o If the sentencing court decides that the appropriate minimum period of imprisonment
is less than 17 years, the court must consider whether a 17-year minimum period of
imprisonment would be unjust in the circumstances.

152. Since R v Williams, courts have concluded that a 17-year minimum period of imprisonment
would be manifestly unjust in 60 cases, many of which involve guilty pleas or remorse.'?

Next steps

153. The terms of reference for our review ask us to consider the mandatory penalty of life
imprisonment for murder and its impact on the operation of relevant defences and excuses
and recommend whether it should be removed. We will consider our research findings in
developing any recommendations to reform the law, or relevant practices and procedures.

154. We are continuing to work with Queensland Corrective Services to obtain further data to
inform the development of our recommendations. This includes data to help us understand
the types of reoffending by convicted murderers following release on parole. In developing
our recommendations, we will consider any further data, further information obtained
through consultations and submissions and information derived from other relevant sources.
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Appendix 1

Sentencing remarks analysis

155. To understand how mandatory sentencing is applied in practice in Queensland, we obtained a
spreadsheet of sentencing events for murder following a conviction or plea of guilty (adult
offenders only) for the 10-year period from 2013 to 2023 from Queensland Courts Performance
and Reporting Unit. We accessed the sentencing remarks for 147 listed sentencing events
(involving 146 adult offenders) for this period from the Queensland Sentencing Information
Service. ™30

156. As aggravating and mitigating factors can only be considered when determining whether it is
appropriate to extend the non-parole period beyond the statutory minimum of 20 years when
sentencing for murder in Queensland, we confined our analysis to factors that contribute to
the extension of minimum non-parole periods.

157. This analysis was supported by a dataset provided by Queensland Corrective Services
(Integrated Offender Management System), which provided descriptive characteristics of the
146 adult offenders.

Queensland Corrective Services data

158. To understand how the mandatory penalty for murder impacts time served in custody,
eligibility for parole and post-release offending, we obtained a second dataset from
Queensland Corrective Services (sourced from the Integrated Offender Management System).

1509. We sought to understand how successive increases in the minimum non-parole period during
that period impacted the custodial time served by offenders and the rate and types of
reoffending, particularly reoffending involving violence or murder.

160. This dataset included all offenders sentenced for murder during the 30-year period from 1980
to 2010 (a total of 492 adult offenders) and tracked their trajectory to 2024.

Comparative analysis

161. As legislative schemes for sentencing are set by the respective states and territories, there are
varying schemes across Australia and New Zealand.

162. To understand how Queensland’s laws compare to other comparable jurisdictions and
whether discretionary sentencing impacts the length of time sentenced or served, we analysed
the sentencing schemes in New South Wales, Victoria, Western Australia, Northern Territory
and New Zealand.

163. We chose these jurisdictions for their distinct legal frameworks, including their notable
differences or similarities to Queensland's mandatory life sentence for murder. For each
jurisdiction, we considered:

. the legislative scheme

) the practical impact of the legislative schemes as revealed by sentencing statistics
o statistics of pleas of guilty to murder

) how aggravating and mitigating circumstances are reflected in sentencing.
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164. In presenting and discussing our research findings, we narrowed our focus to New South
Wales, Victoria and New Zealand. The Northern Territory’s legislative framework is too similar
to Queensland to offer substantive comparative insights. There is insufficient primary data,
statistics or case law for Western Australia to support a meaningful comparison.

165. We used NVivo 14 software to code and undertake a qualitative content analysis of the
sentencing remarks dataset to generate key findings and insights.

166. We used NVivo's case classification facility to review the sentencing remarks. We developed a
set of codes to support content analysis of the data. The codes allowed the following data
points to be recorded (to the extent that they were available) in the data:

. circumstances of the offence

. demographic information

. offender background

) victim background

o mitigating and aggravating factors
o sentence and penalty

. purposes of sentencing

. principles of sentencing.

167. In addition, we qualitatively coded any interesting quotes from the data and some additional
information, including:

. sentencing remarks specific to the life penalty for murder and discretion

o sentencing remarks specific to reasons for extending or not extending mandatory
minimum non-parole periods

o sentencing remarks regarding impact of the offending.
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Appendix 2

Field Description

Name Full name of offender

Date of birth Date of birth of offender

Status identified by the offender and recorded in Queensland

Aboriginal and Torr rait Islander . )
boriginal and Torres Strait Islander status Corrective Services Integrated Offender Management System

Sex Gender of offender

Justice ID Single person identifier

Date of conviction and sentence Date when the offender was convicted and sentenced
Pre-sentence custody Time spent in custody before sentencing

Parole eligibility date Date when the offender is eligible to apply for parole
Movements data Information on parole, parole suspension, remand, deportation,

death, interstate transfer until 2024

Reoffending data Details of reoffending including offence date, offence type, and
sentence date.
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