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Summary 
Privilege is the legal justification to refuse to give evidence or produce documents relevant to a 
current proceeding. The focus of the law of privilege is the circumstances in which a person 
communicates information. 

Privilege aims to strike an appropriate balance between two public interests. One is the public interest 
in protecting the confidentiality of specific communications and relationships. The other is the public 
interest in disclosing all relevant and admissible evidence to support courts in accurate fact finding 
and just determination of issues in dispute.  

While the different types of privilege share this common rationale, they balance and promote these 
competing interests in distinct ways. Different privileges also respond to specific policy aims and 
pragmatic objectives. These include supporting the efficient and effective administration of justice, 
protecting and promoting particular interests and relationships, encouraging frank communication 
within those relationships, and minimising undue interference by the law. This creates notable 
differences between the types of privilege in their scope and application, the strength of their 
protection, and their exceptions and qualifications. 

In this Background Paper, we explore the privileges currently available in Queensland and those 
recognised in other Australian jurisdictions. We consider their respective origin, rationale, scope, 
application, and interpretation. We also identify key issues with the privileges framework, and 
particular types of privilege, that we will explore in our review. 
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Introduction 
1. This Background Paper explores the privileges recognised by Queensland law, as well as those 

of other Australian jurisdictions. It considers their nature, scope, policy intent, operation, and 
development.  

2. While the legal framework for privilege has been relatively stable, it continues to evolve to 
reflect changing community attitudes and standards. The broader context also continues to 
evolve. Commentators have noted our growing determination to ensure the rules of evidence 
do not obstruct us from discovering the truth.1 This reflects a broader trend towards greater 
openness, accountability, and proactive information-sharing, and only withholding information 
from decision-makers and the public where there is a compelling reason to do so.2 The 
Government is increasingly prioritising positive reporting obligations and transparency in the 
absence of strong policy justifications to protect confidentiality. This is particularly evident 
where the information is relevant to offending against people with heightened vulnerabilities, 
such as children, or people who are experiencing domestic and family or sexual violence.3  

3. We can observe a resulting shift towards a more nuanced approach to scoping, implementing, 
and interpreting privileges. Courts have been increasingly discerning in recognising privilege.4 
This may reflect the view that Parliament, rather than the judiciary, should recognise new 
privileges. It may also reflect a reluctance to extend the privileges framework in a way that 
limits the relevant evidence available to courts. For example, the High Court referenced the 
social problems arising from fraud perpetrated behind a ‘corporate veil’ as a reason for 
refusing to extend the privilege against self-incrimination to corporations.5 Parliament has also 
abolished certain privileges, such as marital privilege generally,6 and the privilege against 
forfeiture,7 and title to land in criminal proceedings.8 

4. Yet privileges remain an important and established part of the legal framework in Queensland 
and Australia.  

5. This paper discusses the following privileges recognised by Queensland common law and/or 
statute: 

• Privilege against self-incrimination, which allows a person to refuse to give evidence 
tending to expose them to a criminal charge or civil penalty. 

• Public interest immunity, formerly known as ‘Crown privilege’, which protects 
information that would damage an important public interest from disclosure, such as 
information about national security, sensitive government deliberations, or current 
investigations. 

• Legal professional (‘client legal’) privilege, which protects confidential 
communications between a person and their lawyer made for the dominant purpose of 
obtaining legal advice or preparing for litigation.  

• Settlement negotiations (‘without prejudice’) privilege, which protects evidence of 
communications made in connection with attempts to resolve a dispute. 

• Journalist privilege, which protects the identity of a journalist’s source of information. 

• Sexual assault counselling privilege, which protects communications between a 
person who has, or alleges to have, experienced sexual assault and their counsellor. 

6. Our amended terms of reference exclude sexual assault counselling privilege from our 
review.9 We discuss the privilege in this paper as it is part of Queensland’s privileges 
framework and is relevant to understanding other aspects of our review. However, we will not 
examine or make recommendations about sexual assault counselling privilege. 
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7. This paper also discusses the following privileges recognised by other Australian jurisdictions, 
but not under Queensland law: 

• Professional confidential relationship privilege, which protects confidential 
communications made in the context of certain professional relationships. 

• Religious confessions privilege, which protects confessions made by a person to a 
member of clergy of any religious denomination, acting in their professional capacity 
and in accordance with the rituals of their church or denomination. 

• Doctor-patient privilege, which protects information provided in a doctor-patient 
relationship.  

8. Table 1 (page 10) shows the privileges different Australian jurisdictions have recognised. 

9. We do not explore parliamentary privilege in this paper. Parliamentary privilege is a distinct 
type of immunity which establishes special rights and legal immunities relevant to protecting 
the core functions and independence of Parliament.10 It protects members of Parliament from 
being compelled to give evidence without the permission of the House, and provides them 
with immunity from legal redress arising from anything said in Parliament. While Queensland 
law and the uniform evidence law (UEL) recognise this immunity, it is outside the core evidence 
law framework.11 It is also not a true privilege, as it focuses on protecting the constitutional 
functions and institution of Parliament. 

10. While the different types of privilege share common features and rationales, they differ in key 
ways. As we discuss below, primary differences relate to who holds the privilege, its strength, 
and the context in which it applies. 

Human rights 
11. Human rights law provides an important lens to explore and analyse the different types of 

privilege. Privilege engages key human rights considerations, centred around upholding the 
right to a fair hearing and the right to privacy.  

12. The rules of privilege limit the right to a fair hearing, as they restrict the admissibility of 
evidence relevant to an issue in dispute. On the other hand, they promote the right to privacy 
by preventing the disclosure of personal information shared with an expectation of 
confidentiality. 

13. Chief Justice Gageler stated that rules of privilege ‘reflect systemic values and individual 
interests (some in the nature of human rights) the protection of which our society treats as of 
sufficient importance as to always or sometimes outweigh the importance of ascertaining the 
truth in order to do justice in an individual case.’12 His Honour cited the privilege against self-
incrimination, client legal privilege, and public interest immunity as examples of this.13  

14. Below, we explore human rights considerations relevant to different types of privilege. 
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The nature of privilege 

 

Understanding privilege 
15. Privileges are rules of evidence. Some types of privilege are also substantive legal rights.14 This 

means they apply at common law, beyond the scope of evidence law, unless statute clearly and 
specifically alters or abrogates them. For example, Australian courts have recognised legal 
professional (‘client legal’) privilege as a substantive common law right, as it protects the 
confidentiality of communications created within lawyer-client relationships beyond, and 
independently of, litigation.15 

16. Different types of privilege have different sources. Some, such as the privilege against self-
incrimination and settlement negotiations privilege, have a long history of common law 
recognition. Others are only recognised in statute, such as professional confidential 
relationship privilege, journalist privilege, and sexual assault counselling privilege. 

17. There is no general right to refuse to disclose relevant information. To refuse disclosure, a 
person must rely on a privilege recognised at common law or by statute. In 1940, Justice Dixon 
highlighted the critical importance of ‘revealing the truth in the witness box’, even in the face 
of an ‘obligation of honour’ or duty of non-disclosure ‘arising from the nature of a pursuit or 
calling’.16 This remains an accurate reflection of the current Australian approach to recognising 
privilege. 

18. While confidentiality is fundamental to privilege, confidentiality does not create privilege. 
Rather, privilege is the mechanism to legally enforce confidentiality within a relationship that 
arises in certain circumstances. 

19. Privilege differs from other rules regulating witnesses giving evidence. It is distinct from, 
though sometimes overlaps with, competence and compellability.17 

20. Competence is a person’s capacity to lawfully give evidence. Where the court finds that a 
witness lacks capacity to understand and give an answer the court can understand about a 
fact, they are not competent and cannot give admissible evidence about it.18 

21. Compellability is the legal compulsion to give evidence. It attaches to a person due to their 
status. Generally, a person who is legally competent is compellable to give evidence.19 When a 
person is non-compellable, a party cannot force them to attend court and testify, although a 
subpoena may still compel them to produce relevant documents. Under the UEL, classes of 
people, including people with reduced capacity, heads of state, judges and jurors, defendants 
in criminal trials, spouses, and other specific family members, are not compellable in certain 
circumstances.20 

22. A competent and compellable witness may claim privilege in refusing to answer a question(s) 
put to them, relying on a type of privilege recognised at common law or by statute. Privilege 
relates to the specific information or communications they are asked about, whereas 
competence and compellability relate to whether the person gives evidence at all.21 Despite 
their conceptual difference, they can have similar outcomes. For example, both spousal 

What is privilege? 
Privilege is a legal doctrine that gives a person the right to refuse to provide evidence that they 
would otherwise be compelled to provide. It is an exception to the general principle that courts 
should have access to all relevant evidence. 
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incompetence and marital privilege can prevent the court from receiving the same 
information. 

23. Privilege is also distinct from public interest immunity, although they operate in a similar way. 
Public interest immunity justifies withholding relevant information to protect matters of state 
or national security.22 It is not a privilege, as it has none of the following characteristics:  

• It does not necessarily protect communications made in a relationship. 

• It is not dependent on a party claiming privilege. 

• It cannot be waived by the parties. 

• Secondary evidence of a document protected by it cannot be disclosed.23 

24. A person must usually claim privilege to rely on it and must claim privilege in response to 
specific questions or requests for information, rather than as a ‘blanket objection’.24 Only the 
person who holds the privilege can waive it, although, as we discuss below, the holder of the 
information is not necessarily the person who claims, invokes, or exercises the privilege.25 

Policy intent 
25. The different types of privilege share a common core rationale of protecting the confidentiality 

of specific communications, relationships and institutions, and requiring parties to disclose all 
relevant and admissible evidence to support courts in accurate fact finding and determining 
just outcomes. They balance and promote the competing interests underpinning them in 
distinct ways. Different privileges also respond to specific policy aims, including promoting 
rights- and principles-based interests, and address pragmatic concerns, such as supporting 
efficient and effective court processes.  

26. For example, all Australian jurisdictions recognise the privilege against self-incrimination, 
which is a right to refuse to answer questions that may result in a criminal charge or penalty. It 
operates broadly to support the presumption of innocence, protect the right to dignity, privacy 
and liberty, and promote fairness and equality in the justice system. It also encourages 
witnesses to cooperate with investigators and prosecutors, protects individuals from unlawful 
coercion, and reduces the incidence of false confessions and untruthful evidence. Other types 
of privilege, such as legal professional privilege and journalist privilege, are specific to certain 
relationships. Legal professional privilege protects communications or documents made 
during the lawyer-client relationship in court and pre-trial proceedings. It aims to facilitate 
access to legal advice, support our adversarial system to function, and promote the effective 
administration of justice. Journalist privilege protects journalists’ freedom to investigate and 
report on public interest matters while protecting the anonymity of their sources, to 
encourage the free flow of information and reporting in a democratic society.  

27. The types of public interest that the law protects through privileges and public interest 
immunity can change over time to reflect changing social attitudes.26 

28. We explore the policy intent of the different types of privilege further below. 
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Scope and application of privilege 
29. Privileges have a wide scope and can apply in different types and stages of processes. At 

common law, some privileges are only rules of evidence. Others, such as legal professional 
privilege and privilege against self-incrimination, are also standalone legal rights.27 This means 
they apply to any process where the body or entity has power to compel a person to disclose 
information. 

30. The Queensland Evidence Act only legislates privileges not recognised at common law.28 These 
privileges apply to the circumstances specified in the Act. For example, the Queensland 
Evidence Act legislates journalist privilege to apply to courts, pre-trial processes, and search 
warrants.29 

31. The UEL legislatives privileges recognised at common law as well as those not recognised at 
common law. These privileges only apply to courts and their pre-trial processes.30 In contexts 
outside the scope of the UEL, privileges that are standalone legal rights at common law still 
apply. 

Privileges are seldom absolute 
32. The law recognises privileges as absolute or qualified:  

• Absolute privilege provides complete protection from disclosure.  

• Qualified privilege provides discretionary protection from disclosure.  

33. Some privileges, such as the privilege against self-incrimination, offer the claimant absolute 
protection at common law. Others, such as professional confidential relationship privilege, are 
not automatic and rely on the court recognising privilege in the exercise of its discretion. Still 
others, such as sexual assault counselling privilege, take a hybrid form, offering qualified and 
absolute protection at different stages of proceedings. 

34. While the law broadly categorises privileges in this way, privileges are rarely watertight and 
even absolute privileges seldom offer a person unqualified immunity. The sources of 
vulnerability in their protection differ between the types of privilege and can arise from the 
court’s balancing of competing public interests or from the application of recognised 
exceptions.  

35. The common law also recognises exceptions to privilege, such as when the parties agree to the 
use of evidence. 

36. A person can waive their right to certain types of privilege. Waiver occurs when a person 
entitled to privilege acts inconsistently with the confidence it preserves, with the effect that the 
normal disclosure requirements apply.31 Waiver does not apply to all types of privilege and 
immunity.32  

37. As we discuss below, legal professional privilege is one of the strongest forms of privilege as 
the court cannot order disclosure of materials covered by this privilege even if they are highly 
probative. However, it can still be waived, and the law recognises exceptions to the privilege, 
such as where communications are made to further a criminal or fraudulent purpose. 

38. In practice, there can be a lack of clarity in the distinction between these concepts. Some 
commentators suggest that a qualified privilege is not a true privilege as the holder cannot 
definitively assert and rely on it.33 Rather, its availability depends on the court substantiating 
the assertion of privilege, in circumstances where it is open to the court to order a party to give 
relevant evidence notwithstanding a claim of privilege.  
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Table 1: Privileges currently recognised in Australian jurisdictions 

Jurisdiction Self-
incrimination 

Public 
interest 
immunity 

Legal 
professional 
(‘client 
legal’) 

Settlement 
(‘Without 
prejudice’) 
negotiations 

Journalist Sexual 
assault 
counselling 

Professional 
confidential 
relationship 

Religious 
confessions 

Doctor-
patient 

Qld ✓ ✓ ✓ ✓ ✓ ✓ ✗ ✗ ✗ 

Cth ✓ ✓ ✓ ✓ ✓ ✗ ✗ ✓ ✗ 

NSW ✓ ✓ ✓ ✓ ✓ ✓ ✓ ✓ ✗ 

Tasmania ✓ ✓ ✓ ✓ ✗ ✓ ✓ ✓ ✓ 

Victoria ✓ ✓ ✓ ✓ ✓ ✓*34  ✗ ✓ ✓*35  

ACT ✓ ✓ ✓ ✓ ✓ ✓*36  ✓ ✓ ✗37  

NT ✓ ✓ ✓ ✓ ✓ ✓*38 ✗ ✓ ✓*39  

WA ✓ ✓ ✓ ✓ ✓ ✓ ✓ ✓^40  ✗ 

SA ✓ ✓ ✓ ✓ ✓*41 ✓ ✗ ✗ ✗ 

Model Bill ✓ ✓ ✓ ✓ ✗ ✓ ✓ ✓ ✗ 

* = The privilege is available in a non-UEL Act. 

^ = The privilege is available as part of another privilege. 

Privileges recognised in Queensland 
Privilege against self-incrimination 

 
39. The privilege against self-incrimination is a fundamental rule of the common law.42 A person is 

entitled to refrain from answering a question or producing a document if to do so would 
expose them, directly or indirectly, to a criminal charge or civil penalty.43  

40. While the privilege against self-incrimination applies to all persons,44 it has unique 
consequences for an accused person in criminal proceedings. They may elect to not give 
evidence at trial and remain silent, from which no adverse inference may be drawn against 
them.45 If an accused person decides to give evidence, they forfeit the privilege against self-
incrimination in respect of the charge currently against them.46 

41. There are differing views on the history of this privilege.47 Traditionally, it was thought that it 
developed in opposition to the procedures of the Court of Star Chamber and Court of High 
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Commission.48 During criminal proceedings in these courts, an accused was bound to take an 
oath to tell the truth and subjected to an examination. After this process was abolished, it was 
thought that the privilege emerged to safeguard against similar abuses in the future.49 

42. More recent research has doubted the accuracy of this view,50 and proposed that the privilege 
emerged during the late 18th century, alongside changes to criminal procedure.51 During this 
time, the adoption of the presumption of innocence and the requirement of proof beyond a 
reasonable doubt, in conjunction with the rise of defence counsel, changed the nature of 
criminal trials.52 These and other changes shifted a criminal trial from one where the ‘accused 
speaks’, to one where the defence is ‘testing the prosecution’.53 It is argued that among these 
changes, the modern privilege against self-incrimination emerged.54 

43. Several rationales have been advanced for the privilege against self-incrimination. It is thought 
to prevent state abuses of power, protect an individual’s privacy and human dignity, and avoid 
a person from being faced with the choice of confessing or facing perjury or contempt 
proceedings.55 Not all commentary on the privilege is positive.56 

44. As with many privileges, the protection against self-incrimination means that evidence that 
may be highly probative is withheld from the court. In this way, the privilege can restrict the 
court’s ability to accurately fact find. Where a witness other than the accused gives evidence, 
the public interest in receiving the relevant and probative evidence may outweigh the merits of 
upholding the privilege. 

45. In Queensland, the common law governs the availability of the privilege against self-
incrimination or self-exposure to civil penalty during judicial proceedings. If a judge 
determines that a witness has reasonable grounds to claim the privilege, the witness may 
refrain from answering a question or producing a requested document.57 Queensland 
designates this privilege a fundamental legislative principle,58 and the Human Rights Act 2019, 
and international law, specifically protect the privilege for accused persons.59 

46. As a common law principle, parliament may limit or abrogate the privilege by statute, provided 
it uses clear and unambiguous language.60 Several statutes modify the privilege against self-
incrimination in certain contexts.61 For example, a witness in a coronial inquest may be 
required by the coroner to give incriminating evidence, if it is in the public interest to obtain 
that information.62 Any evidence acquired in this way is granted use and derivative-use 
immunity.63 This means it cannot be used directly against the witness and any other evidence 
obtained directly or indirectly as a result of the evidence is not admissible against the witness. 
A similar procedure applies to witnesses called before commissions of inquiry,64 although only 
the witness’ oral evidence is protected by a use immunity.65 

47. In contrast with Queensland, the Model Uniform Evidence Bill and all uniform evidence Acts 
have modified the privilege against self-incrimination as it applies in court proceedings and 
civil search orders.66 

48. A witness may object to giving evidence on a particular matter if it may tend to prove they have 
committed an offence or are liable to a civil penalty.67 If there are reasonable grounds for that 
objection, the court must inform the witness that: 

• The witness does not have to give the evidence unless required by the court. 

• The court will grant the witness an immunity certificate, if they voluntarily give 
evidence or the court requires them to do so.68 

49. If the witness does not voluntarily decide to give incriminating evidence, the court may 
overrule the witness’ objection to giving evidence and require the witness to give incriminating 
evidence.69 This can be done only where the evidence does not tend to prove that the witness 
has committed an offence or is liable to a civil penalty under a foreign law and it is in the 
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interests of justice to receive the evidence.70 

50. Where a witness voluntarily gives incriminating evidence after the warning or is compelled to 
give such evidence, the court must issue the witness an immunity certificate.71 An immunity 
certificate grants use- and derivative-use immunity over the relevant evidence in all Australian 
courts.72 This means the witness’ evidence cannot be used against them, nor can any evidence 
obtained directly or indirectly as a consequence of their incriminating evidence. 

51. If an accused person elects to give evidence,73 they cannot then refuse to give any 
incriminating evidence about the offence for which they are charged.74 

52. The UEL only modifies the privilege against self-incrimination and self-exposure to civil penalty 
in court proceedings and civil search orders. In other circumstances, such as executive 
investigation, the common law or relevant statutory provisions will apply.75 

Public interest immunity 

 
53. Formerly and inaccurately known as Crown privilege,76 public interest immunity is a principle of 

the common law that excludes otherwise relevant evidence if its disclosure would injure the 
state or public interest.77 

54. As noted above, public interest immunity is not strictly a privilege. A party does not necessarily 
need to assert the immunity,78 it cannot be waived by the parties,79 and the court cannot 
receive secondary evidence of the privileged documents.80 

55. The public interest immunity at common law applies in Queensland. As a common law rule, it 
may be modified or abrogated by clear statutory words.81 

56. To determine whether public interest immunity should prohibit the production and disclosure 
of evidence at common law, the court must weigh two competing public interests. They are the 
administration of justice, which necessitates that courts should have access to all relevant 
information, and the injury to the public or state interest that may arise from producing or 
disclosing the evidence.82 The relevant public or state interests are those that are 
governmental in character.83 

57. While the following categories are not exhaustive, evidence that may attract public interest 
immunity include: 

• Cabinet documents.84 
• Documents relating to national security.85 
• The identity of police informants.86 

58. There are other categories of public interest immunity and more may be established in the 
future. 

59. A claim of public interest immunity may be made over a class of documents or the contents of 
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particular documents.87  

60. The Model Uniform Evidence Bill and all uniform evidence Acts have a provision that allows a 
court to exclude evidence that relates to matters of state.88 While stated in different terms to 
the common law, the Australian Law Reform Commission (ALRC) has noted that the provision 
was intended to ‘interfere as little as possible with the common law’.89 The common law 
informs the interpretation of the provision.90 

61. For evidence to be excluded under this provision, it must relate to a matter of state.91 This is 
similar to, although not the same as, the common law concept of the evidence having a 
governmental character.92 The legislation includes a non-exhaustive list of examples, such as 
evidence that may prejudice national security or the proper functioning of the government.93 

62. Any person may apply, or the court may itself decide, to exclude such evidence.94 The evidence 
cannot be adduced if the court finds that the public interest in preserving its confidentiality 
outweighs the public interest in admitting it.95 The legislation provides non-exhaustive 
guidance about matters that may be important in determining whether evidence should be 
excluded.96 

63. Like at common law, a class of documents or the contents of documents may attract public 
interest immunity.97 

64. The UEL provision addressing public interest immunity only applies where the UEL operates. In 
other circumstances, the public interest immunity at common law will apply.98 

Legal professional (‘client legal’) privilege 

 
65. Legal professional privilege protects communications between a person and their lawyer.99 It is 

a long-established principle of common law100 that derives from the ‘oath and … [loyalty] of the 
lawyer not to betray the client’s confidence’.101 It is also a rule of evidence and a substantive 
legal right.102 The ALRC has described legal professional privilege as a human right.103 The High 
Court has acknowledged that the privilege helps to promote and preserve other human 
rights104 and that it cannot be abrogated by statute ‘except by express language or clear and 
unmistakable implication’.105 

66. Legal professional privilege is intended to foster trust between lawyers and their clients and 
encourage honest and free disclosure of relevant information between them.106 The proper 
administration of justice relies on people being able to obtain accurate and tailored legal 
advice without fearing the consequences of its disclosure.107 The privilege balances the public 
interest in having all relevant evidence before a court with the public interest in the proper 
application of the rule of law and is fundamental to the effective functioning of our legal 
system.108 
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67. Queensland recognises legal professional privilege at common law.109 It does not recognise it 
in the Queensland Evidence Act or other legislation. The privilege belongs to the client, not the 
lawyer, and extends beyond judicial proceedings to compulsory disclosure (pre-trial) 
processes.110 

68. The party claiming privilege must prove the facts to establish it.111 The High Court adopted the 
modern common law test for legal professional privilege in Esso Australia Resources Ltd v 
Commissioner of Taxation (‘Esso’).112 It protects confidential communications113 or documents 
made for the dominant purpose of: 

• Obtaining or giving legal advice (advice privilege). 

• Actual or contemplated litigation (litigation privilege).114 

69. A communication will be confidential if it was made in circumstances where one of the parties 
was under an express or implied obligation not to disclose it. This may include an ‘unspoken … 
ethical, moral or social obligation’.115 Communications can be oral conversations or 
documents,116 and must be made within the scope of the lawyer’s professional capacity.117 The 
privilege does not extend to items of real evidence, observations made by the lawyer, 
documents intended to be placed on the public record, or documents to be served on the 
other party during litigation.118 

70. Legal advice is not simply telling someone the law but includes ‘advice as to what should 
prudently and sensibly be done in the relevant legal context’.119 Privilege applies only where 
the legal adviser is competent and independent.120 For legal advisers internal to an 
organisation, this includes a degree of independence from the interests of their employer.121 
Provided this level of independence is satisfied, it can apply, for example, to communications 
between officials within a government department and their in-house lawyers.122 Litigation 
privilege applies where proceedings are ‘highly probable’123 and extends to communications 
shared with relevant third parties, such as expert witnesses.124 

71. The privilege is lost if the client expressly or impliedly waives it.125 An implied waiver may occur, 
for example, when, without objection, a witness answers a question regarding the 
communication in court.126 It may also occur when, ‘by reason of some conduct on the 
privilege holder’s part, it becomes unfair to maintain the privilege’.127 The privilege will also be 
lost if the communication was made to further a fraudulent or otherwise unlawful purpose,128 
or if the privilege would ‘frustrate the processes of law’.129 Unless disclosure of a privileged 
document is inadvertent or the document is severable, partial disclosure generally has the 
effect of waiving privilege over the entire document.130 

72. Like Queensland, South Australia and Western Australia also recognise this privilege at 
common law, although Western Australia has legislated it in its Evidence Act 2025 (yet to fully 
commence).131 All other Australian jurisdictions have legislated the privilege in their uniform 
evidence Acts, which reflect the Model Uniform Evidence Bill.132 

73. The ALRC has observed that, while the common law and statutory forms of the privilege both 
encompass a communication privilege and a litigation privilege and have the same dominant 
purpose test, there are differences between the two approaches.133 The common law privilege, 
as a substantive right, continues to operate in the jurisdictions that have legislated the 
privilege and applies beyond the scope of evidence law, ‘in the absence of some legislative 
provision restricting its application … to all forms of compulsory disclosure of evidence’.134 This 
includes pre-trial contexts.135 

74. The UEL refers to the privilege as ‘client legal privilege’, emphasising that the privilege belongs 
to the client, not the lawyer.136 The statutory test reflects the common law test in Esso, 
protecting communications made for the dominant purpose of giving or receiving legal advice, 
or in anticipation of litigation.137 In addition to a person or body who engages a lawyer for legal 
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advice or employs a lawyer, the UEL defines ‘client’ to include, among other things, an 
‘employee’ or ‘agent’ (third party) of a client.138 Whether a person is an ‘agent’ will depend on 
whether ‘the client has expressly or impliedly authorised the “agent” to act on behalf of the 
client in the context of obtaining legal advice (s 118) or professional legal services relating to 
ongoing or anticipated litigation (s 119)’.139 The advice privilege may also extend to ‘non-agent, 
third-party authored documentary communications’.140 

75. Under the UEL, a person loses the right to claim the privilege if:  

• They have died.141  

• Upholding the privilege would prevent the court from enforcing an order.142  

• The communication or document affects their rights.143 

76. Like at common law, a person can waive privilege by consenting to disclosure of the 
communication or acting ‘inconsistently’ with the privilege.144 This occurs when the person 
‘knowingly and voluntarily’ discloses the substance of the communication, or if the substance 
of the communication is disclosed with their express or implied consent.145 Fairness is the key 
consideration in determining implied waiver through inconsistency,146 though there is limited 
guidance on how the test is applied.147 Inadvertent disclosures,148 or disclosures made under 
duress,149 will not lead to a loss of privilege. Under common law and statute, a person can 
waive privilege by using a privileged document to refresh their memory.150 

77. Other circumstances that will result in the loss of privilege include where:  

• A defendant adduces the evidence in a criminal proceeding.151  

• Two or more parties have jointly retained a lawyer for a civil matter and one waives the 
privilege.152  

• The communication or document is necessary to properly understand another 
communication or document in relation to which privilege has already been lost.153  

• The person made the communication to help carry out a fraud, offence, or 
misconduct.154  

78. Commentators have expressed concerns about persons claiming privilege to conceal 
corporate crime, and the resulting impact on corporate governance, investigations, and 
prosecutions.155 

79. A notable difference between the statutory and common law privilege is that the UEL extends 
the privilege to self-represented litigants.156 The UEL also allows one party to waive a joint 
privilege in civil proceedings, while common law requires all parties to jointly waive it. 157 

Settlement negotiations (‘without prejudice’) privilege 

 
80. Settlement negotiations privilege, sometimes referred to as ‘without prejudice’ privilege, is a 

rule of evidence that excludes evidence of communications between parties which they 
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engage in while genuinely attempting to settle a civil dispute.158 

81. While broadly considered a privilege, it differs from other forms of privilege in that it is not a 
substantive right to refuse to disclose evidence but a right to make statements that another 
party cannot prove or use against them. As a joint privilege, all parties must consent to waive 
the privilege.159 

82. While it is closely related to legal professional privilege in practice, the privileges are distinct 
and there is no requirement that the communication was with a lawyer.160 

83. The primary purpose of the privilege is to promote the 
resolution of disputes by agreement.161 As McNicol 
explains, it is ‘clearly in the public interest to reduce the 
amount of litigation under the adversary system and to 
avoid the delays, expense, frustration, inconvenience and 
hostility which often accompany trials’.162 It enables 
parties to freely explore settlement of disputes and make 
admissions during those discussions, without concern 
that admissions they make will be tendered against them 
in court if the negotiations are ultimately unsuccessful. 
This aims to promote efficiency in the resolution of 
disputes, saving court time. Other justifications include:  

• Fairness. 

• Giving effect to an express or implied agreement between parties. 

• Limiting the material before the courts to relevant evidence, with admissions made 
during negotiations irrelevant.163 

84. In Queensland, the common law largely governs settlement negotiations privilege.164 As we 
discuss below, certain legislation modifies the common law. 

85. At common law, settlement negotiations privilege will protect communications between 
parties that are genuinely aimed at settling a dispute.165 It is usually asserted by objecting to 
the admissibility of the evidence.166 The privilege applies to all parties and can only be waived 
by mutual consent.167 While common, the use of the words ‘without prejudice’ on 
communications is not strictly necessary.168 Communications may be protected if litigation has 
commenced or is contemplated.169 There are a number of exceptions to the privilege at 
common law.170 

86. In some circumstances, statute, rules or regulations apply. For example, when parties undergo 
mediation pursuant to the Civil Proceedings Act 2011, anything done or said will only be 
admissible if the parties consent.171 Similarly, the Uniform Civil Procedure Rules 1999 regulate 
offers to settle in a vast range of civil proceedings.172 In that context, offers to settle are not 
generally admissible,173 other than to determine costs liability.174 

87. All uniform evidence Acts contain a provision excluding communications of settlement 
negotiations, reflecting the Model Uniform Evidence Bill.175 

88. A party cannot adduce any communications between the parties to a dispute, or a party to a 
dispute and a third party, in connection with an attempt to negotiate a settlement, unless an 
exception applies.176 This includes disputes that are contemplated but not yet commenced.177 
The exceptions relate to: 

• Consent by the parties. 

• Explicitly non-confidential communications. 

• Qualifying or contradictory evidence about settlement negotiations. 

Settlement negotiations 
privilege does not apply to 
criminal proceedings.  

However, in practice, 
directors of public 
prosecutions are unlikely 
to adduce evidence of pre-
trial negotiations, and 
courts do not commonly 
receive such evidence. 
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• Enforcing agreements. 

• Determining liability for costs. 

• Affecting the rights of persons. 

• Criminal purposes or abuses of power.178 

Journalist privilege 

 
89. Journalist privilege is a qualified privilege that makes a journalist or relevant person (for 

example, the journalist’s employer) not compellable to give evidence in a proceeding where it 
would reveal the identity of an informant.179  

90. For the privilege to apply, the informant must have provided information to the journalist with 
the expectation that it would be published in a news medium and where there had been a 
promise to not disclose the informant’s identity. 180 The privilege can be overridden if a court 
decides there is a stronger public interest in the informant being identified.181 

91. In Queensland, the privilege also applies during the execution of search warrants.182 A 
separate journalist privilege applies in the Crime and Corruption Commission.183 

92. The key purpose of the privilege ‘is to enable journalists to access sensitive information that 
would not be provided in the absence of a promise of confidentiality’.184 The privilege 
recognises that journalists may need to promise to protect an informant’s identity to perform 
‘their role as facilitators of free communication and report on matters of legitimate public 
concern’.185 In this way, the privilege recognises that ‘a free, independent, and effective media, 
and well-informed citizens, are crucial for a strong democracy’.186 

93. Journalist privilege is not recognised at common law. All Australian jurisdictions have 
implemented legislative protections that apply to journalists, though the approaches taken to 
implementing these protections vary.187 The introduction of journalist privilege provisions 
reflects separate harmonisation efforts to protect the public interest in the free flow of 
information and a free press.188  

94. When introducing journalist privilege in 2022, Queensland Parliament recognised that all other 
jurisdictions offered protections for journalists against disclosure of informant identity.189 

95. Queensland’s provisions are the most protective in Australia as they:  

• Apply the journalist privilege to the execution of search warrants.  

• Mandate a procedural framework for proceedings and search warrants. 

• Define ‘journalist’ based on their practice (rather than professional engagement). 
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• Apply the privilege to ‘relevant persons’, such as someone who works with the 
journalist. 

96. Queensland and Victoria both extend the privilege to search warrants. However, 
commentators have argued that Victoria’s model relies on a public interest that is difficult to 
apply and does not adequately consider the broader public interest and press freedom during 
media warrant applications.190 In Queensland, when a court considers an application, it is 
directed to have regard to a number of matters, including whether the provided information is 
in the public interest.191 

97. In Queensland, a mandated procedural framework supports the privilege.192 It includes orders 
that a court may make in relation to the privilege in the context of proceedings or the 
execution of a search warrant.  

98. Queensland’s definition of a ‘journalist’ focusses on the processes of journalism,193 rather than 
the person’s professional engagement.194 Commentators have noted that this definition 
reflects contemporary practice and is designed to ensure the continuing relevance of the 
privilege as journalistic practice develops.195 It also connects journalist practice to information 
of public interest.196 The breadth of the meaning of ‘journalist’ may encourage broad 
interpretation of the term ‘news medium’.197  

99. In Queensland, the privilege applies to journalists and ‘relevant persons’ who know the 
informant’s identity.198 This can include a current or previous employer of the journalist, a 
contractor engaged by the journalist, and any other person who has been involved in the 
publication of a news medium who has worked with the journalist. Examples of relevant 
persons are editors, producers, and camera operators.199 South Australia has a similar, but 
narrower, provision.200 All uniform evidence Acts extend the privilege only to the journalist’s 
employer.201 

100. Queensland courts have yet to test this privilege. However, courts in other jurisdictions have 
considered its scope and application.202 The privilege provides strong protection as it:  

• Applies to the journalist and their employer, though it does not prevent a party from 
asking another witness about the identity of the informant.203  

• Cannot be circumvented, and attempts to identify the informant can be an abuse of 
process.204  

• Places the onus of proof on the party alleging that the privilege has been waived or 
displaced and requires the displacement or waiver to be ‘quite clear’.205 

101. Victorian courts have identified a seven-step test for determining if there is a superior public 
interest in requiring disclosure of the identity of the informant: 

(1) Identify the issues in the proceeding that determine the context of the application. 

(2) Identify the public interest in disclosure in the context of the identified issues advanced 
by the plaintiff. 

(3) Assess the significance or weight to be attributed to that public interest. 

(4) Identify the adverse effect of disclosure on the informant and others. 

(5) Identify the public interest in a free and informed press and in investigative journalism. 

(6) Assess the significance or weight to be attributed to that public interest. 

(7) Weigh all considerations according to the assigned significance or weight to answer 
whether the public interest in disclosure is greater than other interests.206  

102. The Supreme Court of Victoria recently applied the test in Marshall v Nationwide News,207 
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where the two parties had relatively evenly weighted interests. The court observed that the 
presumptive weight of protecting the public interest in a free and informed press and 
investigative journalism is undisputed. Accordingly, a party must establish compelling reasons 
for overturning the presumption.208 However, some commentary suggests that there may be a 
tendency for Australian courts to ‘under explore’ concepts of public interest and that a human 
rights framework could support further exploration of relevant interests.209 

103. A claim of journalist privilege requires that the journalist provided a promise to the informant. 
The law is unsettled on the nature of this promise. Recent decisions suggest courts are 
increasingly prepared to consider the context of the promise, rather than strictly require an 
express and prior promise.210 South Australia is the only jurisdiction that permits an 
‘expectation’ from the informant that their identity will be protected.211 

104. These interpretations provide insight into how Queensland’s journalist privilege may operate. 
Courts have also noted that variation in uniformity of journalist privilege across jurisdictions 
will result in different judicial approaches.212 

Sexual assault counselling privilege 

 
105. Our terms of reference, as amended on 4 September 2026, ask us not to examine or make 

recommendations in relation to sexual assault counselling privilege.213 We provide the 
following brief overview of the privilege because a discussion of the privileges framework 
would be incomplete without it, and because it is relevant to considering other types of 
privilege. 

106. Sexual assault counselling (or ‘sexual assault communications’) privilege protects oral and 
written communications between a person who alleges they have been a victim of sexual 
assault and their counsellor, unless the court otherwise orders.214 It seeks to promote and 
reconcile the underlying policy aims of: 

• Protecting the counselled person’s right to privacy.215 

• Protecting the accused’s right to a fair trial, by ensuring all relevant and probative 
evidence is before the court.216 

• Fostering trust and confidence in, promoting access to, and supporting the efficient 
and effective operation of counselling services for victims of sexual assault by 
protecting confidentiality within the relationship.217  

• Encouraging victims of sexual assault to report the crime through access to 
confidential counselling supporting the prosecution of criminal offences.218  

107. Parliament amended Queensland evidence law to include sexual assault counselling privilege 
in 2017.219 This reform responded to a recommendation of the Special Taskforce on Domestic 
and Family Violence.220 Queensland was the last Australian jurisdiction to adopt a sexual 
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assault counselling privilege.221 

108. Queensland modelled its privilege on New South Wales law, which provides an absolute 
privilege for committal or bail hearings and a qualified privilege in trial and sentencing 
proceedings.222 A two-stage process applies to determine requests for disclosure of protected 
counselling communications, with the court determining whether to grant leave to: 

• Subpoena (access) the protected counselling communications.223 

• Use the protected counselling communications as evidence.224 

109. The same statutory mechanism, and the same criteria, apply to both stages.225 To grant leave, 
the court must be satisfied that:226 

• The protected counselling communications will have substantial probative value. 

• Other documents or evidence concerning the matters to which the protected 
counselling communications relate are not available. 

• The public interest in admitting the protected counselling communications into 
evidence substantially outweighs the public interest in preserving confidentiality and 
protecting the counselled person from harm.227 

110. Across Australia, the approach to restricting access to protected counselling communications 
varies. While many jurisdictions base their provisions on the model developed by the Model 
Criminal Code Officers Committee of the Standing Committee of Attorneys-General in 1999, 
substantive jurisdictional differences have arisen in implementation.  

111. The key point of divergence is the scope and extent of the privilege. Tasmania is the only 
Australian jurisdiction with an absolute privilege for preliminary and substantive criminal 
proceedings.228 This means that counselling communications are protected unless the 
counselled person consents to their disclosure. 

112. Western Australia has a qualified privilege for all stages and types of proceedings.229 This 
means that counselling communications are protected unless a court grants leave for 
disclosure. The court exercises this discretion having regard to competing interests. 

113. All other Australian jurisdictions have an absolute privilege for preliminary proceedings, such 
as committal proceedings, and a qualified privilege for substantive proceedings, such as a 
criminal trial. 

114. Other points of inconsistency across jurisdictions include:  

• The applicable test: whether the court must consider, based on its examination of the 
evidence, whether the public interest in disclosure substantially outweighs the public 
interest in protecting the confidentiality of the communication, or whether the court 
must be satisfied there is a legitimate forensic purpose before considering an 
application for disclosure.230  

• Whether the protection is a privilege or an immunity.231 
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Privileges recognised in other Australian 
jurisdictions 
Professional confidential relationship privilege 

 
115. Professional confidential relationship privilege allows the court to exclude evidence of a 

confidential communication from a proceeding.232  

116. It is not strictly a privilege, but an exercise of judicial discretion where the court balances the 
desire to ensure all relevant evidence is admissible with maintaining privacy in relationships 
where confidentiality is an important feature.233 

117. It is relevant to communications made in a professional relationship, where the confidant (the 
person to whom the communication is made) is under an express or implied obligation not to 
disclose its content.234   

118. The types of professional relationships where it may apply include doctor-patient, nurse-
patient, psychologist-client, social worker-client, accountant-client and journalist-source 
relationships.235 It may also include communications between a lawyer and client that fall 
outside the scope of legal professional privilege.236  

119. A court must direct that the evidence is not adduced if it is satisfied that it is likely that harm 
would or might be caused to the confider (the person who made the communication) and that 
the nature and extent of the harm outweighs the desirability of the evidence being given.237 
The harm is limited to the confider and does not include harm to the confidant, other potential 
confidants or the public in general.238 

120. In exercising its discretionary power, the court must consider a non-exhaustive list of matters, 
including the:  

• Probative value and importance of the evidence. 

• Nature of the proceeding. 

• Availability of other related evidence. 

• Likely consequences of disclosure. 

• Options available to the court to limit the harm likely to be caused by disclosure.  

• Public interest in preserving the confidentiality of the communication.239 

121. Courts have also noted other relevant factors, including the capacity in which the professional 
was acting at the time of the disclosure,240 the type of information disclosed,241 and the need to 
ensure that the child’s best interests remain paramount.242 

122. The court can make a direction on its own initiative or on the application of the confider or the 
confidant regardless of whether they are a party to the proceeding.243 The privilege can be 
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waived by consent, or through misconduct, for example, in the furtherance of a fraud or 
criminal offence.244 

123. This privilege is not recognised at common law and only exists in statutory form in New South 
Wales, Tasmania, the Australian Capital Territory and Western Australia. 

124. It is based on the ALRC’s proposed discretionary approach to communications made within 
relationships where confidentiality and trust are fundamental. The privilege enables courts to 
consider competing public interests and the interests of justice in individual matters.245 
Relevant public interests include having all relevant evidence available to the court, promoting 
positive public health outcomes by removing a potential deterrent to people seeking 
treatment, and avoiding undue hardship from the application of the law.246 

125. There is some overlap between professional confidential relationship privilege and other 
privileges, including journalist privilege, doctor-patient privilege, and religious confessions 
privilege. As noted, their scope differs between jurisdictions. Some jurisdictions have adopted 
the professional confidential relationship privilege with the intention that it applies to 
communications made within some of these relationships,247 while others have enacted 
separate privileges for distinct relationship types.248  

126. Despite the ALRC’s recommendations, the Model Uniform Evidence Bill does not include a 
professional confidential relationship privilege. New South Wales introduced this privilege in 
1997.249 

127. Tasmania adopted the privilege in 2010,250 implementing relevant recommendations from the 
joint review of the UEL, undertaken by the ALRC, NSW Law Reform Commission and Victorian 
Law Reform Commission in 2005.251 The Australian Capital Territory and Western Australia 
incorporated the professional confidential relationship privilege into their evidence law when 
they adopted the UEL in 2011 and 2025 respectively.252  

128. Victoria does not have a professional confidential relationship privilege. This is despite the 
Victorian Law Reform Commission recommending recognition of the privilege in both the joint 
review of the UEL in 2005 and their ‘Implementing the Uniform Evidence Act Report’ in 2006.253 
The Victorian Government advised the privilege was subject to further consideration, and that 
they were awaiting the Australian Government’s response to the ALRC’s 2008 report ‘Privilege 
in Perspective’, which was to include further consideration of the privilege.254  

129. The Northern Territory Law Reform Committee recommended against adopting the 
professional confidential relationship privilege because it was concerned it would affect its 
doctor-patient privilege.255 

130. Queensland law does not recognise this privilege. Reviewing the religious confessions privilege 
in 1991, the QLRC expressed the view that, should Queensland adopt the religious confessions 
privilege, it would be logical to extend the privilege to other professional groups, such as 
doctors and journalists. On balance, the QLRC felt this was neither necessary nor desirable. 256 

131. Professional confidential relationship privilege allows individual circumstances to be 
considered in a matter, avoiding a ‘one size fits all’ approach to specific relationship types.257 It 
also provides a process to respond to circumstances where a witness’ reluctance to disclose 
information received by them in a professional capacity could otherwise amount to contempt 
or perjury. 

132. However, it creates uncertainty, fails to guarantee confidentiality and can be difficult to apply 
in some cases.258 It also reduces the available evidence in a proceeding and could also be 
abused to withhold relevant evidence from a proceeding or investigation. 
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Religious confessions privilege 

 
133. Religious confessions privilege preserves the confidentiality of confessions made by a person 

to a member of the clergy, of any religious denomination, who is acting in the member’s 
professional capacity and in accordance with the rituals of their church or religious 
denomination.259 

134. It entitles a member of the clergy of any church or religious domination to refuse to divulge 
that a religious confession was made or the contents of the confession.260 The privilege is 
distinct from other privileges in that it is held by the member of clergy, not the person making 
the confession. Unlike most other privileges the UEL recognises, religious confession privilege 
applies to bodies not bound by the rules of evidence.261 

135. Its rationale is to protect the freedom of religious practices and encourage frank confidential 
communications in the context of seeking spiritual guidance, without fear about their later 
disclosure.262 Countering this is the policy intent, common to all privileges, that courts should 
have access to relevant evidence to support just outcomes.  

136. Queensland law does not recognise this privilege. When the QLRC reviewed this topic in 1991, 
it critiqued its bespoke protection of confessions made within the relationship between a 
person and their religious or spiritual adviser, not available in other comparable contexts.263 
The QLRC recommended against its introduction.264 

137. The Standing Committee on Justice and Community Safety noted a similar concern when the 
the Australian Capital Territory Parliament included this privilege in the Evidence Act 2011 
(ACT).265 They considered that the bespoke nature of the privilege, along with its limited 
protection to only the member of the clergy who received the confession rather than the 
person who made it, may limit the human right to equal protection of the law.266 However, the 
Explanatory Statement to the Evidence Bill 2011, noting the ALRC's view, stated that:  

the absence of such a privilege could be criticised as an interference with the right of a citizen 
to practice his religious beliefs. In the absence of the privilege, the courts could compel 
disclosure and accordingly create a barrier to free and unfettered practice of religion.267  

138. Cases involving religious confessions are relatively uncommon. While historically some judges 
refused to compel evidence of confessions from clergy, the common law does not recognise 
religious confessions as a type of privilege. Any recognition of the privilege must arise from 
statute. 

139. In the original draft of the UEL, the ALRC did not consider a distinct religious confessions 
privilege necessary. Instead, the ALRC considered that it would fall within a proposed 
discretionary exclusion for confidential communications. Despite this, the Model Uniform 
Evidence Bill contains a distinct religious confessions privilege.268  

140. All jurisdictions that have adopted the UEL recognise this privilege.269 The Commonwealth, 
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New South Wales, Tasmania and the Northern Territory have implemented the privilege in the 
form of the Model Uniform Evidence Bill. The privilege does not cover religious confession that 
were made for a criminal purpose.270 

141. Victoria and the Australian Capital Territory have implemented the Model Uniform Evidence Bill 
approach with modifications to respond to the findings of the Royal Commission into 
Institutional Responses to Child Sexual Abuse.271 These jurisdictions exclude information about 
offences or harm to a child from protection by the privilege.  

142. Western Australia’s law differs from the Model Uniform Evidence Bill. Instead of creating a 
standalone religious confessions privilege, it extends the professional confidential relationship 
privilege to encompass religious confessions.272 This means that religious confessions are 
subject to a qualified privilege, where the court will balance factors and determine if a party 
can adduce the evidence.273 The person who made the communication, rather than the 
member of clergy, can waive the privilege.274 Like the other jurisdictions, an exception is made 
for communications furthering a criminal purpose.275 Like the Victorian and Australian Capital 
Territory statutes, there is an express exception to the privilege to respond to the Royal 
Commission into Institutional Responses to Child Sexual Abuse which explicitly excepts 
information concerning sexual offences or abuse against children from the privilege.276 Under 
this exception, a person is not entitled to claim the privilege in proceedings for a sexual 
offence or civil proceeding if the alleged victim was a child at the time.277 

143. The Western Australian approach to the privilege most closely reflects the ALRC’s original 
recommendations.278 The joint review of the UEL suggested that jurisdictions should 
reconsider the necessity of a separate religious confessions privilege if they adopt the 
professional confidential relationship privilege.279 

Doctor-patient privilege 

 
144. The doctor-patient privilege withholds otherwise relevant information from being given in 

evidence when it is obtained in a doctor-patient relationship.  

145. This form of privilege is relatively uncommon in Australia and subject to debate. Those in 
support of recognising the privilege focus on the patient’s privacy, encouraging people to seek 
medical treatment, the necessity of trust and candour in the relationship, promoting positive 
public health outcomes, and the robust ethical duties of doctors.280 

146. There are concerns that the privilege prevents the court from accessing relevant information, 
unjustifiably prioritises the doctor-patient relationship over other professional relationships, 
has definitional issues, and that it may be unnecessary to have a privilege to encourage 
persons to seek medical assistance.281  

147. Courts have held that, at common law, the doctor-patient relationship does not attract any 
privilege.282 Any relevant evidence that is obtained during such relationship, while it may be 
confidential, is not immune to disclosure and use in the courts. Consequently, any recognition 
of a doctor-patient privilege must arise from statute. 
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148. Three Australian jurisdictions have a form of medical privilege: Victoria, Tasmania and the 
Northern Territory. Only the Tasmanian privilege appears in their uniform evidence Act.283 The 
Model Uniform Evidence Bill does not include this privilege.284  

149. Victoria was the first Australian jurisdiction to enact a form of medical privilege.285 It prohibits a 
physician or surgeon from giving evidence about any information that they have acquired in 
attending the patient and that was necessary to prescribe or act for the patient, without the 
patient’s consent.286 It is the broadest privilege, protecting ‘any information’ acquired.287 

150. In Tasmania and the Northern Territory, legislation prohibits a medical practitioner from giving 
evidence about any communication made to them in their professional capacity by a patient, 
that was necessary to prescribe or act for the patient, without the patient’s consent.288 In 
Tasmania, the privilege also covers records of communications between medical practitioners 
and patients.289 

151. All legislated forms of the privilege apply only in civil proceedings.290 In each jurisdiction, 
specific exemptions prevent a person from claiming the privilege in certain contexts.291 

Key issues 
152. In Background Paper 1, we note that there are key issues with the scope and application of 

certain privileges and with the inconsistent approach different Australian jurisdictions have 
taken to their adoption.292  

153. As the preceding discussion shows, privileges have, and are continuing to, evolve in response 
to different drivers. They are distinct in their scope, application, and protection. While we can 
identify aims common to the different types of privilege, they lack a unified and coherent core 
rationale. 

154. The differences between privileges reflect social attitudes about the type of communications, 
relationships, and claimants most deserving of protection. Views on this differ and evolve over 
time. 

155. A review of privileges raises issues for consideration, including whether the different forms of 
privilege, and our approaches to recognising privilege, have stood the test of time, and 
whether they continue to reflect social and community attitudes.  

156. We must also consider how privileges operate in the current legal context, both throughout 
the course of a proceeding and in different contexts. As we note in Background Paper 1, the 
ALRC conducted its initial review when evidence law was usually considered in the context of 
trials, and its terms of reference restricted its focus accordingly.293 The nature of litigation and 
the manner of resolving disputes has changed in recent decades, bringing increased focus on 
the appropriate scope and role of evidence law across the continuum of the justice process.  

157. Courts have grappled with the application of privileges to discovery (disclosure) and inspection 
of documents in UEL jurisdictions. While appellate courts initially took an expansive view,294 the 
High Court rejected this approach and found that, in the jurisdictions that have adopted it, the 
UEL only applies to the adducing of evidence in relevant proceedings and does not modify the 
common law of privileges outside this scope.295  

158. There are also inherent challenges stemming from the application of common law privileges to 
contexts in which the rules of evidence do not apply.296 Most administrative and non-curial 
bodies, including tribunals, royal commissions and commissions of inquiry, are not bound by 
the rules of evidence but have powers to compel production of documents and witnesses to 
attend and answer questions.297 They can order sanctions for non-compliance.298 In these 
forums, witnesses can rely on common law privileges to refuse to produce documents or 
answer questions, unless a statute removes this right. For example, statute abrogates the 

https://www.qlrc.qld.gov.au/reviews/evidence-law-review/review-publications
https://www.qlrc.qld.gov.au/reviews/evidence-law-review/review-publications
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privilege against self-incrimination for commissions of inquiry.299 

159. The joint review of the UEL responded to these challenges by identifying three primary options 
for extending legislative privilege provisions beyond the operation of the UEL: 

• Repealing the privilege provisions of the UEL and replacing them with a provision 
preserving the common law.300 

• Repealing the privilege provisions of the UEL and legislating a separate Privileges Act 
to codify both common law and statutory privileges.301  

• Amending the UEL to extend privileges to cover all contexts where the common law 
applies, including pre-trial disclosure, warrants, executive hearings, and compulsory 
powers of government agencies.302 

160. Exploring the limitations of these options, the joint review of the UEL noted that they did not 
address statutory privileges with no common law equivalent, such as professional confidential 
relationship privilege and sexual assault communications privilege.303 The joint review 
described the options as imperfect and did not draft a recommended solution, suggesting it 
should be left to individual jurisdictions. The joint review concluded: 

There are a number of imperfect options available to achieve varying degrees of uniformity in 
the law of privilege. The Commissions are of the view that the best way to achieve uniformity is 
to enact mirror legislation at the Commonwealth, state and territory levels. Clearly, as more 
jurisdictions enact a uniform Evidence Act, there will be greater scope for uniformity in areas, 
such as the law of privilege, where significant difference now exists. In the interim, uniform 
Evidence Act jurisdictions will have to determine the means and extent to which uniform 
Evidence Act privileges are to apply in pre-trial and other contexts.304  

161. In exploring mechanisms to amend the UEL, the law reform Commissions proposed a 
‘mirroring’ provision that would replicate the process for claiming privilege for preliminary 
proceedings with a disclosure requirement.305 While they identified issues with this 
approach,306 it is the mechanism most jurisdictions have chosen to extend the application of 
privileges.307 

162. As our Background Paper 2 highlights, drafting new evidence legislation requires us to 
carefully consider its architecture and content.308 It also requires us to adhere to principles of 
good legislative design to ensure the law is coherent, durable, comprehensible, and navigable.  

163. Other law reform bodies have offered substantial reform proposals that would fundamentally 
alter the laws of privilege. For example, the UK Law Commission recently considered the 
appropriate treatment of personal records of complainants in sexual offence cases.309 They 
recommended a bespoke regime covering requests for access and production of all types of 
personal records held by a professional third party in which the complainant has a reasonable 
expectation of privacy.310 They considered this approach, which reflects Canada’s current 
regime for similar offences,311 preferable to privileging specific categories of personal records 
based on the relationship in which they were created.312 

164. While there are challenges in practice, the law’s traditional approach has been to recognise 
types of privilege based on confidential relationships that there is a public interest in 
protecting.313 This approach is deeply entrenched in Australian law. 

165. Through our initial research and consultations we have become aware of a range of issues 
with how privileges operate in practice. For example: 

• Determining issues of privilege can create delay and inefficiencies in court and pre-trial 
processes.  

https://www.qlrc.qld.gov.au/reviews/evidence-law-review/review-publications
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• The laws of privilege are complex, which can create challenges for all users of the law, 
particularly self-represented litigants, witnesses and third parties, and increase the 
need for legal assistance. 

• Inconsistencies in the scope and application of the laws can impact the law’s 
accessibility. 

• Inconsistencies in interpretation of laws can be a barrier to just outcomes. 

166. We will continue to explore these issues in our review, informed by our ongoing research and 
consultation. We will assess the suitability of different options for reform through the lens of 
our guiding principles for reform: fair, clear, effective, and enduring.  
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