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Queensland Opal Miners Association Inc. 

PO Box 210  

Quilpie Q 4480 

Attn.     26/10/21 

Re:- QOMA Response to Stakeholder Panel to Cultural Heritage Review Draft 
Options paper. 

G’day , 

Attached is the QOMA response to the Draft Options Paper. 

The QOMA does not support change to the existing Cultural Heritage Act or the 
Gazetted Duty of Care guidelines, as there will be adverse impacts for our industry 
which are already struggling to overcome impairments caused by the Native Title Act 
processes. 

Additionally and as importantly, the QOMA do not believe that the DATSIP have 
investigated all the options available and perhaps in haste is pursuing these options 
to be seen to be doing something. 

We have outlined responses where we can and hopefully you will take these into 
serious consideration as our livelihood depends on it and the QOMA and the greater 
Small Scale mining industry are dependent on prompt affordable access to tenure 
and any imposition that is likely to impede on this will surely attract our undivided 
attention 

I will certainly be contacting you shortly regarding the contents herein and please do 
not hesitate to contact me should you wish to discuss these matters beforehand. 

Kindly 

 

Secretary QOMA 
QSMC delegate 
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QOMA Response to Stakeholder Panel to Cultural Heritage Review Draft 
Options paper 

 

Cost Benefit Analysis & Regulatory Impact Statement 

All the tables and processes in these proposals lead to consultation with the Aboriginal 
Parties, whether Cultural Heritage exists or not on any areas which propose any surface 
clearing of land or excavations. 

 It is obvious to the QOMA at least and is the “rather large elephant in the room” will 
undoubtedly lead to mandatory Cultural Heritage Inspections regimes for Land-users. 
(Except where the main development is going on in the Metros). 

The Review and the Consultation Paper must clearly spell out what these proposed costs 
would be of the Consultation and Cultural Heritage Inspections and agreement regimes 
processes, and, be published with the Public Consultation Options Paper as part of the 
progression of this review. 

This can be achieved by canvassing the Native Title Parties and their representative bodies 
on historic costs examples for Cultural Heritage agreements. 

These words ‘Consultation”, “Cultural Heritage agreements” & “Cultural Heritage 
Inspections”,  are not just feel good esoteric words that these proposals bring to bear.   

These proposals exert a financial burden, particularly on a Land User even when there is no 
Cultural Heritage located on a site to be mined or developed and perhaps to an aboriginal 
party that has no legal or legitimate cultural status over those lands. 

No matter how righteous this may seem to the administrators and beneficiaries of these 
proposals, a full Cost Benefit Analysis and Regulatory Impact Statement of the Proposals 
should be undertaken by DATSIP, so that party’s are aware of the potential costs of these 
options. 

The Government must undertake and publish this information in accordance with the 
Governments regulatory framework & with this review. 

These estimates must be supplied with the Options paper so stakeholders are aware of the 
cost associated with these changes proposed, particularly for those who this legislation 
will be imposed and have “skin in the game”. 

Whilst the Minister may be able to make changes to the Gazetted Duty of care Guidelines 
without performing and RIS, the QOMA would advise strongly against this, to ensure the 
small business owners who will be impacted by these proposal are afforded due 
consideration.  
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6.3 Proposals to Bolster compliance Mechanisms 

QOMA response/views to Problem/Challenge/ Opportunity schedule 

1. The paper states that Consultation and agreement with the Aboriginal party and Torres 

Strait Islander Party is the main way to ensure compliance with the Cultural Heritage Duty 

of Care under the CHA. 

However feedback from the A&TSI stakeholders is that in practice there is not enough 

consultation occurring with the A&TI Party. 

The QOMA propose that this could be for a number of reasons and includes the following. 

1. Cultural Heritage Assessment has been assessed by the Land User and CH  

 does not exist. (as CH does not exist everywhere)  

 Whilst we are sure it is seen by preferable that Aboriginal Party’s facilitate this, it is 

 not always practical, affordable and perhaps legitimate to do this and by and many 

 Land-users are familiar with the Duty of Care Guidelines and the tangible forms of 

 Cultural heritage as detailed in the DoC guidelines and as submitted in QSMC 

 previous submission to this review 

2.  Some Land Users are not aware of the Cultural Heritage obligations and either not 

 advised or ignorant of the Cultural Heritage Act.,  

 It is this point 2 group that this review should be addressing in the review by:-  

 :- providing education and awareness to land-users about the existing Cultural 

 Heritage- Duty of Care, which could be issued with tenure or development document 

 application & provided by the administering authority. (EPA, Mines Dept, Council) 

3. Land users may unwittingly or unlawfully not complying to the existing Cultural 

 Heritage Duty of Care obligations. 

4..  There is no legitimate aboriginal party for an area for a Land user to contact. 

 The State has an obligation ensuring that a “legitimate mechanism” to Identify  

 the A&TSI in areas where there is no Determination including Excluded lands (NTAct) 

 and the proposals herein do not positively procure this. 

 Aboriginal Party’s can utilise the Indigenous Land Use Agreements (ILUA  

 (NTAct)) which is available instrument to anyone, and can approach Land owners to 

 recognise the Cultural Heritage rights of Aboriginal Party’s. 

   

The QOMA propose that there is nothing wrong with the existing Duty of Care guidelines 

other than the State’s role in educating Land Users and bringing existing compliance 

mechanisms to bear. 

The State fulfilling this mechanisms alone would provide more education and awareness 

and hence initiate more contact between Land Users and A&TI peoples particularly where 

significant Cultural heritage is identified, and isn’t that the point! 
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DATSIP Proposal -Amend the current Guidelines to provide a due diligence process that requires 

with A&TSI parties rather than self-assessment? 

Q (a)  Whilst the QOMA are supportive of including a Cultural Heritage Search in category 5, as we 

 currently already recommend that our members facilitate this process for their tenure 

 permits, we are adamantly opposed to the removal of a self-assessment model, or 

 implementing CH Inspections over areas which have no Cultural Significance from a Land 

 Users self-assessment in accordance with DoC guidelines. 

 Aboriginal Cultural heritage is not everywhere, and from the ACH surveys which  our 

 members have diligently complied with under the NTAct, (performed by the NTP’s) have, by 

 and large, have turned up very, very, very little Cultural Heritage let alone Significant 

 Cultural Heritage and yet, this NTAct processes have imposed significant costs and 

 insurmountable significant loss of productivity by miners ad explorers. 

 It is this fact, that “Aboriginal Cultural Heritage is not everywhere”, and should be treated as 

 such, and, reinforces the self- assessment model on exclusive land where limited area of 

 disturbance activities, be they low impact of high impact, that do not affect broad-scale land 

 areas. 

 The State proposes in this document that ACH is everywhere, which it isn’t, and quite a 

 foolish notion to entertain let alone pursue! So it is prudent that self-assessment be a 

 continued method of identifying if Cultural Heritage exists particularly on Exclusive land 

 (NTA).  

 Also it is apparent to the QOMA that the DATSIP proposal herein likely fails to 
 recognise the Human Rights of Exclusive land holders. (Human Rights Act 2019) as 
 follows:- 

 Section 24 Property rights 

  (1)All persons have the right to own property alone or in association with others. 

  (2)A person must not be arbitrarily deprived of the person’s property. 

Q (b). QOMA contend that Q (b) is amended so that in areas outside Cultural Sensitive Areas can 

 still utilise the self-assessment framework.  

 In NNTT determinations the Tribunal has also utilised “the Duty of Care Guidelines” and  this 

 self-assessment as a means for a “Future Act to be done” in their determination when an 

 agreement “cannot be reached” by the Grantee Party/proponent and the Native Title Party 

 in Future Act Determination (NTA 2003) 

 For DATSIP to remove this option in this review would commit Grantee party’s to a 

 perpetual framework of Cultural Heritage Negotiations of Ground-Hog Day proportions 

 under this proposal. 

Q.(c)  The QOMA have no issue with this proposal other than require more information on what is 

 the proposed consultation & who pays for this “Consultation”. 

 Additionally, who is doing the mapping what is perceived as Culturally Sensitive Area’s.          

 Will the mapping be a blanket approach i.e  The Lake Eyre Basin, which would be 

 unreasonable and what repeal rights would be to remove declared Sensitive Areas if they 

 are overzealously applied and what legal mechanisms will be in place to ensure this doesn’t 

 happen. 
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Q. (d)  remove step (b) from this criterion 

Q. (e)  No real concerns as long as (b) is removed from (d) 

Q. (f)  No real concerns other than what costs would be involved. 

 

6.3 DATSIP - We would appreciate your views on-  

Q. 1 – Whether this Option would improve the protection of Cultural Heritage in Queensland.  

 The DATSIP proposal as is, would undoubtedly protect Cultural Heritage to the point that 

 there will be no progress in development, locking down the States resources and 

 development by providing protection for “all land”, whether Cultural Heritage exists or not. 

 This will only serve to provide a new regime for Solicitors, Anthropologists, heritage 

 consultants and the like, and add costs to the land-user which are likely unsubstantiated.  

 The proposals as drafted, would sterilize every bit of land from any form of development 

 unless you have deep pockets and can pay For the Cultural Heritage fees commanded by the 

 Aboriginal Party’s, and in multiple if there is more than one Aboriginal Party as some of 

 these proposals suggest. 

 QOMA response 

 There will be that much of a bottleneck in development applications from the land users 

 that it is highly unlikely that the Native Title Parties have enough people able to speak for 

 the land to facilitate Cultural Heritage meetings & CH Inspections. 

 As already noted from our experience with regard to the NTA, that the NTP’s legal 

 representatives don’t have the capacity to facilitate the demand within timeframes which 

 would deter the progress of the State. 

 Currently, from our records Small Scale Mining Negotiation’s take two years or more and 

 then, another six months for granting and the CH Inspection regime is facilitated.  

 A repeat of this performance administered under the CHAct and this proposal would be 

 intolerable. 

Q.2- Whether this option would ensure A&TSI peoples are involved in Cultural Heritage                  

 management of their country  

 As above 

Q.3-      What are your thoughts on proactively mapping country 

 What does this mean, it raises more questions than answers - would this be a blanket 

 approach who would do this and under what consultation and what oversight and 

 parameters. 
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Q.4- The appropriate definition of : 

 (a)   A Culturally Sensitive Area 

  A Culturally Sensitive area is an area recorded in a CH report as containing Cultural 

  Heritage on the CH Register that has been subject to a CH inspection, containing the 

  following :- 

  1. an area or item of Tangible Cultural Heritage Significance ie bora ring, scar 

   tree stone arrangement , fish trap etc 

  2. an area of intangible Cultural Heritage Significant to the Aboriginal party 

   and the boundaries are clearly identified. 

 (b)   Moderate to High Impact Activity 

  This should involve all parties including Land User Industries and in particular the 

  word moderate is “ambiguous.” 

  

 (c)   Significant Activity 

   An application or authority that requires and EIS or development approval 

 

Q.5 - Are there any assessment frameworks that can be used as a basis to encourage early 

 consultation with A&TSI peoples. 

 Yes, the existing Duty of Care Guidelines, once a significant Cultural Heritage Site or item is 

 identified by a land-user. DATSIP just have to promote it  

 

Q.6  Should the development of a new assessment framework be led by A&TSI peoples 

 No, however A&TSI peoples should always be “Key stake holders” as should be Land user 

 peak body’s and representative groups. 

 

Q 6.4 Question for Stakeholders- QOMA summary 

 In the Small Scale Mining Context the QOMA see no reason to bolster compliance 

 mechanisms  

 The QOMA and QSMC do not believe that the current act is deficient and are not 

 supportive of any substantial changes to the CHAct 2003 

 Additionally, the paper seems to be very limited in exploring Options and the 

 current options offer no resolve for the Aboriginal Party’s and Landuser’s. 
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7.3     Option 1.- The QOMA do not support this option for the following    

 rationale 

 Option 1 does not remedy the shortfalls of the legislation identified and undoubtedly 

 contribute to more problems. 

 This Option 1 will most likely cause intra-indigenous altercations over who is rightful land 

 claimant and rightful protector of Cultural Heritage and there is no mechanism to resolve 

 this issue which has any legitimate oversight. 

 This option diminishes the rights afforded to Native Title determination holders and 

 perhaps to Native Title Claim applicants. 

 Summary 

 The QOMA does not support this option to be in the proposal however support the 

 abolition of Last Claim/Man Standing 

 

 Option 2. 

 Option 2 has similar problems as Option 1, however other A&TSI party’s should not be 

 able to become a party to Determination Areas. 

 Option 2 is far from being ideal, however is the best of all these worst options. 

 However QOMA would support that also this following recommendation for which provides 

 remedy including in areas where there is no native title.  

 The QOMA and Qld. Small Scale Council (QSMC) support that Registered and Land Claims 

 have been determined but only over areas that are over the Determination area. 

 Rationale :-  

 This is mainly because the areas of a Native Title Claim in instances where a determination 

 has been made has excluded many Land Owners of Exclusive Land from being Party to a 

 Determination in the Native Title Claim Area, particularly in instances resulting in a Consent 

 Determination. 

 During the Consent Determination application process, the State has actively canvassed the 

 land-owners on non-exclusive lands to forego their “objection” to a Determination, which 

 afforded the Land Owner renewal of their Land’s Lease by the NTP’s as a “quid pro quo” 

 reward for “not objecting” to an Aboriginal Land Claim under the NTAct.  

 This has not been afforded to “Exclusive Land Owners” who were not part of the 

 Determination process, and therefore should be, before Cultural heritage rights are 

 extended to Aboriginal parties over Exclusive land tenures. 

 This ILUA instrument is available for party’s to be utilised under the NTAct where any 

 party can register and Indigenous Land Use Agreement (ILUA.) 
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 Additionally whilst the QOMA and QSMC support the abolition of Last Claim/Man 

 Standing, we are very concerned about any “process” which allows Qld’s A&TSI peoples/ 

 groups to also register Cultural Heritage interests by Registering for “Party Status” over 

 a “Determination area” or “Exclusive land.” 

 Other options of remedy currently available for Determination Claim areas & Land 

 Claimants over exclusive land areas which may have been or subject to a Native Title 

 Claim, either pending or determined are Indigenous land Use Agreements 

 1. Include Indigenous Land Use Agreements with Land Owners of Exclusive land and 

  other excluded lands from a determination area or that will be excluded in a  

  determination area. 

  This ensures the Land Owners consent is lawfully attained and recognised and  

  should be the Primary means of an Aboriginal Party having any lawful say of  

  Exclusive Land. 

  The Lands Department have been actively persuading Landholders to use this  

  process under the NTA so now they can continue this persuasive service at no  

  cost to the Native Title and Cultural Heritage Aboriginal party 

Option 3           No ! 

 

QOMA Summary  

Whilst we are supportive of protecting and preserving Cultural Heritage, the QOMA and 

QSMC do not support any of the 3 options proposed herein as each proposal undermines 

Land Ownership laws and will cause conflict between Land Owners and ATSI people and 

even more likely between Aboriginal party’s. 

Additionally these three options suggest proposals that are not consistent with the Native 

Title landscape, and in fact conflicts or has the inevitability of directly conflicting with the 

Native Title Processes. 

In a rush to be seen to be supportive of the Review and the State Governments compliance 
to its own legislation, DATSIP has not consulted adequately to perhaps look for other 
options to this Cultural Heritage conundrum. 
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7.4 The QOMA feel that none of these options are well enough thought through and 
 none should be put forward as an option until the following is resolved! 

 

  The Options herein do no address these oversights! 

 1. These options provide for and extend to A&TSI parties CH Rights over lands 
  that have been excluded from a Native Title determination and have not  
  necessarily been proven to be the correct CH Party for the area albeit in the 
  Native Title Claim Area subject to a determination. 

 2.  The State extends Cultural Heritage rights over Native Title Claim areas  
  which were “excluded from the determination areas” and the Land Owners 
  may not have been afforded contest of the land claim under the NTAct, and/ 
  or the  Native Title Party or Claimant has not initiated an ILUA with the land 
  Owner to “consent” to the Land Claim. 

 

  A landholder/owner would see this oversight as a lack of consultation at 
  the very least & fails to recognise the Human Rights of Exclusive land  
  holders. (Human Rights Act 2019)  

  Section 24 Property rights 

   (1)All persons have the right to own property alone or in association with others. 

   (2)A person must not be arbitrarily deprived of the person’s property. 

 

 

  

 How this does this effect smalls scale miners in our context 

 Small scale miners may extend access to third parties an in this context for 
 “Cultural Heritage inspection’s” if it is mining related. 

 However under the MRA we must also undertake “Code of conduct and 
 Compensation agreements,” with the Land Owners including on Exclusive 
 lands. 

 Commonly “exclusive land holders” do not want unauthorised persons on their 
 Land and or at odds with Miners bringing on Aboriginal Party’s for CH 
 Inspections.- 

 Whatever the reason it, the Miner/Explorer is in an awkward position as they are 
 put in the position of being “between the devil and the deep blue  sea” 

           

 The miner/explorer will be either off side with either the Land owner or 
 the Aboriginal party unless the Exclusive Land Owner consents to 
 miners CH Inspection and acknowledges the Aboriginal Peoples as the 
 custodians of the land 
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8.3 Question for stakeholders  

 

QOMA response 

1. Should this be proposal put forward for public consultation?  

No  

2. Does this proposal provide sufficient information, and if not, what further information is 
required 

No- A total rethink  

3. In addition to the key functions above, what other functions should this entity have? 

None 

4. Should the entity be independent of government? 

No 

5. If the entity’s role is to identify A&TSI parties would Cultural Heritage bodies under 
section 37 of The CHA no longer be required? 

N/A 

 

 

 

 

Kindly 

 

Secretary QOMA 
QSMC delegate 
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