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Summary of recommendations

CHAPTER 5 - THE TYPE OF FORUM WHERE THE PRIVILEGES MAY
APPLY

5-1 The Commission recommends that, in the absence of an express I
provision to the contrary, the privilege against self-exposure to a
penalty (the penalty privilege) should be available in non-judicial
proceedings and investigations as well as in judicial proceedings.

CHAPTER 6 - JUSTIFICATIONS FOR ABROGATION

The Commission recommends enactment of legislation of general
application to the effect that:

6-1 A legislative provision should not abrogate the privilege against
self-incrimination and/or the penalty privilege unless the abrogation
is justified and appropriate having regard to the matters set out
below.

6-2 Abrogation of the privilege against self-incrimination and/or the
penalty privilege depends for its justification on:

(@) (1) the importance of the public interest sought to be
protected or advanced by the abrogation of privilege;
and

(i)  the extent to which information obtained as a result of
the abrogation could reasonably be expected to benefit
the relevant public interest; or

(b)  whether the information relates to the conduct of an activity
regulated under an Act, in which the individual is or was
authorised to participate.

6-3 Abrogation of the privilege against self-incrimination and/or the
penalty privilege, even though it may be justified on one or more of
the matters referred to in 6-2, also depends on:

(@ whether the information that an individual is required to give
could not reasonably be obtained by any other lawful means;

(b) if alternative means of obtaining the information exist:
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()

(d)

()

(f)

(1) the extent to which the use of those means would be
likely to assist in the investigation in question; and

(i)  whether resort to those means would be likely to
prejudice, rather than merely inconvenience, the
investigation;

the nature and extent of the use, if any, that may be made of
the information as evidence against the individual who
provided it;

the procedural safeguards that apply when:

(1) the requirement to provide the information is imposed,;
and

(i)  theinformation is provided;

in the case of information in documentary form, whether the
document is in existence at the time the requirement to
provide the information is imposed;

whether the extent of the abrogation is no more than is
necessary to achieve the purpose of the abrogation.

CHAPTER 7 - IMPLIED ABROGATION

7-1

7-2

The Commission recommends the enactment of a legislative
provision of general application to the effect that:

(@)

(b)

()

in the absence of a clear, express provision to the contrary,
an individual is entitled to claim the privilege against self-
incrimination:;

in the absence of a clear, express provision to the contrary,
express abrogation of the privilege against self-incrimination
also abrogates the penalty privilege; and

where there is no provision expressly abrogating the
privilege against self-incrimination, an individual is entitled,
in the absence of a clear express provision to the contrary, to
claim the penalty privilege.

The commencement of the provision should be postponed to allow
existing legislation to be reviewed.
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7-3 If it is considered that, in the context of a particular Act, abrogation
of the privilege against self-incrimination and/or the penalty
privilege can be justified according to the legislative criteria
recommended by the Commission in Chapter 6 of this Report:

(@ a specific provision should be inserted in that Act to give
effect to the abrogation; and

(b) appropriate consideration should be given to the nature and
extent of the immunity, if any, to be provided in relation to the
use of the information obtained as a result of the abrogation.

CHAPTER 8 - THE TYPE OF FORUM WHERE THE PRIVILEGES MAY BE
ABROGATED

8-1 The Commission recommends that the determination as to whether I
abrogation of either or both the privilege against self-incrimination
and the penalty privilege can be justified should be based on the
criteria identified in Chapter 6 of this Report, rather than on the
forum where the provision of the information is required.

CHAPTER 9 - FUTURE USE OF INFORMATION OBTAINED UNDER
COMPULSION

9-1 A legislative provision of general application should be enacted to
the effect that:

(@ when an individual discloses information under a provision
of an Act that abrogates the privilege against self-
incrimination and/or the penalty privilege, in the absence of a
clear, express statement to the contrary in the Act,
information that would otherwise have been subject to the
privilege may not be used in evidence in any proceeding
against the individual;

(b)  when an individual is required to disclose information under
a legislative provision that abrogates the privilege against
self-incrimination and/or the penalty privilege the individual
must be informed:




Summary of recommendations

9-3

9-4

9-5

(1) that the individual must provide the information even
though it might be self-incriminatory or might expose
the individual to a penalty;

(i)  whether or not the provision confers an immunity
against the future use of the information; and

(ili)  the nature and extent of the immunity.

(c) anindividual who is required to disclose information under a
legislative provision that abrogates the privilege against self-
incrimination and/or the penalty privilege may waive any
immunity to which he or she is entitled.

The provision referred to in Recommendation 9-1(a) should not be
overridden in another Act unless, after the balance between the
justification for the abrogation and the rights of the individual who
has been compelled to disclose the information has been taken into
account, there is a compelling reason why a use immunity should

not apply.

A derivative use immunity should not be granted unless there are
exceptional circumstances that justify the extent of its impact.

A legislative provision of general application should be enacted to
the effect that, if:

(@8 an Act that abrogates the privilege against self-incrimination
and/or the penalty privilege confers a derivative use
immunity; and

(b) an individual who was required under that Act to disclose
self-incriminating information or information that might
expose the individual to a penalty objects to the admission of
evidence in a proceeding against the individual on the
ground that it is the subject of the derivative use immunity;

the party seeking the admission of the evidence should bear the
onus of proving that the evidence was not derived from the
compelled information.

The provision referred to in Recommendation 9-1(a) should not
apply to proceedings that relate to the falsity of the information.
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In relation to a civil claim for compensatory damages, the provision
referred to in Recommendation 9-1(a) should be expressed to apply
only to proceedings started after the provision has come into
operation.

CHAPTER 10 - PROVISIONS THAT REFER TO THE COMMISSIONS OF
INQUIRY ACT 1950 (QLD)

10-1

10-2

10-3

The Commission recommends that the Commissions of Inquiry Act
1950 (Qld) should be amended to provide that, where a provision in
another Act confers on a person or body the powers of a
commission of inquiry, sections 14(1A) and 14A of the
Commissions of Inquiry Act 1950 (QIld) do not apply to the person
or body.

The commencement of the amendment should be postponed to
allow existing legislation that confers the powers of a commission
of inquiry to be reviewed.

If it is considered that, in the context of a particular Act, abrogation
of the privilege against self-incrimination and/or the penalty
privilege can be justified according to the legislative criteria
recommended by the Commission in Chapter 6 of this Report:

(@) a specific provision should be inserted in that Act to give
effect to the abrogation; and

(b) appropriate consideration should be given to the nature and
extent of the immunity, if any, to be provided in relation to the
use of the information obtained as a result of the abrogation.

CHAPTER 11 - CORPORATIONS

111

The Commission recommends that legislation should be enacted to
the effect that:

(@) a corporation is not entitled to claim the privilege against
self-incrimination;

(b) acorporation is not entitled to claim the penalty privilege;
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(c) a legislative provision that preserves the privilege against
self-incrimination and/or the penalty privilege does not apply

to a corporation.




Chapter 1

Introduction

TERMS OF REFERENCE

1.1 The Attorney-General, the Hon R Welford MP, has requested the
Commission to conduct a review of the abrogation of the privilege against self-
incrimination. The terms of reference are:

The privilege against self-incrimination (which applies to both documents and
oral testimony) is sometimes abrogated by statute. Sometimes the statutory
provisions contain both use and derivative use immunities and on other
occasions only a use immunity. Sometimes the use immunity applies only to
criminal proceedings and on other occasions to any proceedings. The
Queensland Law Reform Commission is requested to:

° Examine the various statutory provisions abrogating the privilege in
Queensland.

° Examine the bases for abrogating the privilege.

° Recommend whether there is ever justification for the abrogation of the
privilege and, if so, in what circumstances and before what type of
forum.

° If there are circumstances and forums where the abrogation may be

justified, recommend whether the abrogation be accompanied by both
a use and derivative use immunity, especially having regard to the
limitations that a derivative use immunity may have on subsequent
prosecutions.

° Recommend whether these immunities should apply to subsequent
criminal proceedings only or to all subsequent proceedings (including
civil or disciplinary proceedings).

° If there are circumstances and forums where the abrogation may be
justified, recommend an appropriate statutory formula which can be
used to rationalise existing provisions and as a model for future

provisions.
BACKGROUND
1.2 In the law of evidence, the word “privilege” denotes an immunity

conferred on a witness, in particular circumstances, from the obligation to
answer certain questions or to provide certain information. Privilege has been
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described as:!

. a right to withhold from a court, or a tribunal exercising judicial functions,
material which would otherwise be admissible in evidence.

1.3 The Commission’s terms of reference concern the privilege against
self-incrimination, which provides an immunity against compulsion to give
evidence or to supply information that would tend to prove one’s own guilt.?
The privilege against self-incrimination protects not only from direct
incrimination, but also from making a disclosure that may lead indirectly to
incrimination or to the discovery of other evidence of an incriminating nature.>

1.4 It is one of several immunities that, together, make up what is
commonly referred to as “the right to silence”.* However, the privilege against
self-incrimination and the right to silence are not co-extensive:’

... the privilege protects the right of witnesses not to incriminate themselves,
not their right to remain silent.

15 There is some dispute about how the privilege came into existence.®
However, whatever its historical origins, the privilege against self-incrimination
has come to be regarded, in modern democratic societies, as a significant factor
in the protection of individual liberties.” As a result, it is now considered as not
merely a rule of evidence but rather as a substantive right:®

The privilege in its modern form is in the nature of a human right, designed to
protect individuals from oppressive methods of obtaining evidence of their guilt
for use against them.

1 . .
Parry-Jones v Law Society and Others [1969] 1 Ch 1 per Diplock LJ at 9.

2
The terms of reference do not extend to the privilege against spousal incrimination, which protects a person
from giving information that would tend to prove the guilt of that person’s spouse. For a discussion of that
privilege, see Lusty D, “Is there a common law privilege against spouse incrimination?” (2004) 27 University of
New South Wales Law Journal 1 and Callanan v B [2004] QCA 478 per McPherson and Jerrard JJA.

3
Sorby and Another v The Commonwealth of Australia and Others (1983) 152 CLR 281 per Mason, Wilson
and Dawson JJ at 310.

4 . . ) . .
R v Director of Serious Fraud Office, ex parte Smith [1993] AC 1 per Lord Mustill at 30.

5 . - .
Donaghue S, Royal Commissions and Permanent Commissions of Inquiry (2001) at para 9.7.

6
See para 2.5-2.18 of this Report.

7
See para 3.45-3.46 of this Report.

8

Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477 per Mason CJ and
Toohey J at 508. See also Sorby and Another v The Commonwealth of Australia and Others (1983) 152 CLR
281 per Murphy J at 311; Accident Insurance Mutual Holdings Ltd v McFadden and Another (1993) 31
NSWLR 412 per Kirby P at 420.
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1.6 The significance of the privilege has received widespread judicial
recognition. It has been described as “a cardinal principle of our system of
justice”,® a “bulwark of liberty”,*® and “fundamental to a civilised legal system”.*
It is also recognised in international human rights law.*> However, sometimes
the privilege as an individual right must be weighed against the need to ensure
that an investigating authority is able to obtain information about the facts of a
particular situation. Despite its importance, it is clear that the privilege against

self-incrimination can be abrogated by legislation:*®

If the legislature thinks that ... the public interest overcomes some of the
common law’s traditional consideration for the individual, then effect must be
given to the statute which embodies this policy.

1.7 In some circumstances, the right of an individual to refuse to provide
information that is self-incriminatory has been displaced, in whole or in part, by
the perceived strength of the public interest in issues raised by the
investigation:**

Statutory investigations are an increasingly important tool in modern
administration and regulation. In the past year, governments have come under
renewed pressure to strengthen the powers of regulatory and investigatory
bodies. Terrorism and dramatic corporate collapses both here and overseas
have led to fresh demands on regulatory bodies. Against this call for greater
powers is an equally loud plea for a review of the way in which regulators
exercise their powers. ...

Inevitably a tension arises between the need to regulate and the very real
prospect of diminished individual rights.

1.8 The nature of this tension has been highlighted by the Australian Law
Reform Commission:*®

Abrogation or modification of the privilege, combined with powers to obtain
information and documents, is a useful tool for regulators unable to obtain
information through informal, voluntary or cooperative methods.

On the other hand, the abrogation of the privilege - as a protection from the
intrusive power of the state and as a human right - may have serious
consequences for individuals, and the courts have made it clear that the
privilege should not be removed lightly.

9
Sorby and Another v The Commonwealth of Australia and Others (1983) 152 CLR 281 per Gibbs CJ at 294.
10 ) . .
Pyneboard Pty Ltd v Trade Practices Commission and Another (1983) 152 CLR 328 per Mason ACJ, Wilson
and Dawson JJ at 340.
11
Accident Insurance Mutual Holdings Ltd v McFadden and Another (1993) 31 NSWLR 412 per Kirby P at 420.
12
International Covenant on Civil and Political Rights, Article 14.3(qg).
13
Rees and Another v Kratzmann (1965) 114 CLR 63 per Windeyer J at 80.
14 . - s . .
Crosbie F and Kumar B, “Power versus privilege: The Implications of Daniels v ACCC” (2003) 31 Australian
Business Law Review 7 at 7.
15

Australian Law Reform Commission, Report, Principled Regulation: Federal Civil and Administrative Penalties
in Australia (ALRC 95, December 2002) at para 18.23-18.24.
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HISTORY OF THE REFERENCE

1.9 The review requested by the Attorney-General has involved
consideration of the existing statutory provisions in Queensland that have the
effect of removing the common law privilege against self-incrimination.

1.10 In order to assist it to identify these provisions, the Commission wrote
to the head of each government department seeking information about
provisions in legislation administered by that department. It also wrote to the
heads of a number of statutory authorities, to obtain information about the
legislation governing those authorities. The Commission asked for identification
of provisions which abrogated the privilege, and for information about whether
the abrogation was accompanied by either a use or derivative use immunity™®
and whether the abrogation should continue. The Commission is grateful for
the co-operation it received from departmental heads and officers and from
relevant statutory authorities. The views expressed have been taken into
account in the Commission’s recommendations. A list of the departments and
statutory authorities that provided the Commission with information is set out at
Appendix 1 of this Report.

1.11 In August 2003, the Commission published a Discussion Paper®’ for
the purpose of public consultation. The Discussion Paper was widely
distributed to relevant organisations and interested individuals. Internet access
was also made available.

1.12 The Discussion Paper briefly explained the history and the nature of
the privilege against self-incrimination, and outlined the various abrogation
provisions that had been identified by government departments and by the
Commission’s own research. These provisions were divided into a number of
categories - those that do not confer any immunity, those that confer a use or a
derivative use immunity, those that abrogate the privilege by reference to the
Commissions of Inquiry Act 1950 (QId), and those that abrogate, or may
possibly abrogate the privilege, not by express words, but by implication. The
Discussion Paper also considered a number of issues in relation to the
principles underlying the privilege, to factors that might justify its abrogation
and, where abrogation might be thought to be justified, to questions of
implementation raised by the existing provisions. In particular, the Discussion
Paper included a number of questions to assist interested organisations and
individuals to make an informed contribution to the debate which the
Commission believed should take place on the questions raised by the terms of
the reference.

16 . . _— . . . .
The terms “use immunity” and “derivative use immunity” are explained at para 2.47-2.58 of this Report.

17
Queensland Law Reform Commission, Discussion Paper, The Abrogation of the Privilege Against Self-

incrimination (WP 57, August 2003).
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1.13 The Commission received 13 submissions in response to the
Discussion Paper. A list of respondents to the Discussion Paper is set out in
Appendix 2 to this Report.

1.14 The course of the Commission’s review highlighted many interesting
and challenging issues. One of these issues concerned the privilege against
self-exposure to a penalty, which may conveniently be referred to as the penalty
privilege, and its relationship to the privilege against self-incrimination.

1.15 The Commission came to the view that, as a result partly of existing
case law and partly of some existing Queensland legislative provisions, there
was a considerable degree of confusion and uncertainty about the penalty
privilege, which the Commission considered important to address. The
Commission also found that the interrelated nature of the two privileges made it
difficult to formulate recommendations about one and not the other.

1.16 However, the Commission’s terms of reference did not specifically refer
to the penalty privilege. The Commission therefore requested, and received,
the approval of the Attorney-General to include in its review the availability of
the penalty privilege and its abrogation. Because time constraints did not
permit the Commission to engage in full public consultation on these issues, the
Commission sought the views of a number of key organisations.

1.17 The Commission wishes to thank all respondents to the Discussion
Paper and to its subsequent requests for information for their participation in the
reference and for their contribution to the recommendations made by the
Commission in this Report.

THIS REPORT

1.18 In this Report, the Commission has not made recommendations
relating specifically to the individual provisions identified in the Discussion
Paper or to those enacted since the Discussion Paper was published. Rather,
the Commission has focused on general principles relating to abrogation of the
privilege against self-incrimination and the closely related penalty privilege, and
the development of a framework for rationalising legislative provisions that
abrogate either or both of the privileges.

1.19 In addition to factors that might justify the abrogation of the privileges,
the Commission has considered issues such as implied abrogation, the kind of
forum where the privileges might be abrogated, abrogation by reference to the
Commissions of Inquiry Act 1950 (QId), issues arising in relation to
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corporations, and the use that may be made of compelled information as
evidence in a subsequent proceeding against the person*® who provided it.

1.20 The Report also includes, in Appendix 3, draft legislation prepared by
the Office of the Queensland Parliamentary Counsel for implementing the
Commission’s recommendations and, in Appendix 4, a draft model provision for
abrogating the privilege against self-incrimination and/or the penalty privilege.

1.21 The Commission would like to thank Mr Peter Drew, Parliamentary
Counsel, and Ms Theresa Johnson, First Assistant Parliamentary Counsel, for
their expertise and for their assistance in the preparation of the draft legislation
and the model provision.

1.22 Unless otherwise specified, the law is stated in this Report as at 3
December 2004.

18 S . .
In Queensland legislation, a reference to a “person” generally includes a reference to a corporation as well as

to an individual: Acts Interpretation Act 1954 (Qld) s 32D(1). The availability of privilege to a corporation is
discussed in Chapter 11 of this Report. Elsewhere in the Report, the word “individual” is used where possible
in preference to “person” to avoid the possibility of ambiguity.



Chapter 2

Privilege against self-incrimination and
penalty privilege

INTRODUCTION

2.1 The privilege against self-incrimination is sometimes confused with
what is commonly called the “right to silence”, and the two terms are often used
interchangeably. However, as noted in Chapter 1 of this Report, the two are not
co-extensive. The privilege is a general immunity that protects against
compulsion, on pain of punishment, to provide self-incriminating information. It
is merely one element of the broader right to silence, which refers to a variety of
immunities that differ in their nature, origins, incidents and importance.*®

2.2 The term “privilege against self-incrimination” has sometimes also been
used as a general term to describe both the privilege against self-exposure to
conviction for a criminal offence and the privilege against self-exposure to a
penalty (the penalty privilege). However, although closely linked to the privilege
against self-incrimination, the penalty privilege is a different aspect or ground of
privilege.”

2.3 The privilege against self-incrimination confers an immunity from an
obligation to provide information tending to prove one’s own guilt.?* lIts current
effect in Australia has been stated to be that:?*

... a person is not bound to answer any question or produce any document if
the answer or the document would have the tendency to expose that person,
either directly or indirectly, to a criminal charge, the imposition of a penalty or
the forfeiture of an estate which is reasonably likely to be preferred or sued for.

19
Other immunities encompassed by the right to silence include those possessed by people suspected of or

charged with a criminal offence from being compelled to answer questions at a police interrogation or that
which protects an accused person from having to give evidence at trial. See R v Director of Serious Fraud
Office, ex parte Smith [1993] AC 1 per Lord Mustill at 30-31.

20
Pyneboard Pty Ltd v Trade Practices Commission and Another (1983) 152 CLR 328 per Mason ACJ, Wilson

and Dawson JJ at 336. See also Daniels Corporation International Pty Ltd v Australian Competition and
Consumer Commission (2002) 213 CLR 543 per Gleeson CJ, Gaudron, Gummow and Hayne JJ at [13].

21
Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477 per Brennan J at 512.

The Commission’s present terms of reference do not extend to the privilege against spousal incrimination,
which protects a person from giving information that would tend to prove the guilt of that person’s spouse. For
a discussion of that privilege, see Lusty D, “Is there a common law privilege against spouse incrimination?”
(2004) 27 University of New South Wales Law Journal 1 and Callanan v B [2004] QCA 478 per McPherson
and Jerrard JJA.

22
Bridal Fashions Pty Ltd v Comptroller-General of Customs and Another (1996) 17 WAR 499 per Malcolm CJ,

Ipp and Owen JJ at 504.



8 Chapter 2

2.4 The privilege against forfeiture of an estate has been abolished in
Queensland®® and therefore need not be considered further. In this Report,
discussion focuses on the privilege against self-incrimination and on the penalty
privilege.

THE PRIVILEGE AGAINST SELF-INCRIMINATION

The traditional view

2.5 The traditional explanation of the origin of the privilege against self-
incrimination is that it developed in England in the seventeenth century as a
reaction to the “odious procedure™ formerly adopted by the Court of Star
Chamber and the Court of High Commission.

2.6 In a criminal trial in these courts, the accused was obliged to take an
oath - the ex officio oath - requiring him or her to tell the truth. The oath:®

... compelled persons to swear, at the outset of their investigatory examination,
to answer any questions that the court might subsequently put ...

2.7 The ex officio oath was a powerful tool in the hands of the court:?®

. in those days of strong religious beliefs and a strong church, the oath
assumed a much greater importance than it does today; it was, like torture, a
form of compulsion. It was the spiritual consequence of lying on oath, more
than the risk of perjury, which compelled the truth.

2.8 Accordingly, the examination of the accused upon oath was the central
feature of these proceedings,?’ and “torture was freely used, to extort either a
confession, or the disclosure of further information.”?®

2.9 The traditional theory holds that it was after the Court of Star Chamber
and the Court of High Commission were abolished in 1641, and the
administration of the ex officio oath was forbidden, that the privilege against
self-incrimination made its appearance:?°

23 )
Evidence Act 1977 (Qld) s 14(1)(a).
24 .
Sorby and Another v The Commonwealth of Australia and Others (1983) 152 CLR 281 per Brennan J at 317.
25
Davies, the Hon Justice GL, “The Prohibition against Adverse Inferences from Silence: A Rule without
Reason?” Part 1, (2000) 74 Australian Law Journal 26 at 32.
2
6 Id at 31.
27
Holdsworth W, A History of English Law (3" ed, 1966) Vol IX at 199.
28 Id, Vol V at 184.
29

Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477 per Mason CJ and
Toohey J at 497-498.
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By the second half of the seventeenth century, the privilege was well
established at common law, which affirmed the principle nemo tenetur accusare
seipsum or “no man is bound to accuse himself”.

Historically, the privilege developed to protect individual human persons from
being compelled to testify, on pain of excommunication or physical punishment,
to their own guilt. [notes omitted]

2.10 It was also believed that the privilege was developed “to ensure that
European inquisitorial procedures would have no place in the common law
adversary system of criminal justice.”® The privilege was thought to be linked
“with the cherished view of English lawyers that their methods are more just
than are the inquisitional procedures of other countries.”*

Recent developments

2.11 Recent research has raised doubts that challenge the accuracy of the
traditional view.** These doubts have three principal bases.

2.12 First, it has been argued that the maxim nemo tenetur accusare
seipsum,® from which, according to the traditional theory, the privilege against
self-incrimination is derived, had its origins in the European ius commune, the
combination of Roman and church law which developed during the middle ages,
and which provided the basis for legal education in England and the basic rules
that governed practice in the English ecclesiastical courts.*® This early
influence of the ius commune in English legal history, predating the Court of
High Commission and the Star Chamber, is said to undermine the traditional
theory of the privilege:*®

. as an English invention intended to protect the indigenous adversarial
criminal procedure against incursions of European inquisitorial procedure.

2.13 Secondly, it is said that the nemo tenetur principle, although recognised
in seventeenth century English law, at that time had a much more limited
application than the modern privilege against self-incrimination. The ius

30 - . . . .

The traditional view was summarised by McHugh J in Azzopardi v R (2001) 205 CLR 50 at 91.

31
Rees and Another v Kratzmann (1965) 114 CLR 63 per Windeyer J at 80.

32
See generally Helmholz RH et al, The Privilege against Self-Incrimination: Its Origins and Development
(1997). See also Davies, the Hon Justice GL, “The Prohibition against Adverse Inferences from Silence: A
Rule without Reason?” Part 1, (2000) 74 Australian Law Journal 26 at 31 ff and Azzopardi v R (2001) 205
CLR 50 per McHugh J at 93 ff. But see also, in response to Helmholz et al: Levy LW, “Origins of the Fifth
Amendment and Its Critics” (1997) 19 Cardozo Law Review 821.

33 . . . . L
The Latin maxim “Nemo tenetur se ipsum accusare (or prodere)” translates as “No one is bound to incriminate
himself”: Osborn’s Concise Law Dictionary.

34
Helmholz RH, “Introduction” in Helmholz RH et al, The Privilege against Self-Incrimination: Its Origins and
Development (1997) 1 at 6-7.

35

Langbein JH, “The Privilege and Common Law Criminal Procedure: The Sixteenth to the Eighteenth
Centuries” in Helmholz RH et al, The Privilege against Self-Incrimination: Its Origins and Development (1997)
82 at 100.
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commune, the source of the principle, did not give an accused the “unqualified
right to refuse to answer any and all questions about his past conduct.”*
Rather, it was intended to prevent what would now be called *“fishing
expeditions”, to uncover evidence of wrongdoing in the absence of any specific
allegation. Its protection:®’

... was a check on overzealous officials rather than a subjective right that could
be invoked by anyone who stood in danger of a criminal prosecution. ... It was
designed to guarantee that only when there was good reason for suspecting
that a particular person had violated the law would it be permissible to require
that person to answer incriminating questions.

2.14 Consequently, there were significant exceptions to the nemo tenetur
principle. It did not apply, for example:®®

... where there was public knowledge that a crime had been committed, where
the public had an interest in punishing the crime, and where there were
legitimate indicia that the defendant being questioned had committed it.

2.15 This view therefore makes a distinction between the nemo tenetur
principle and the privilege against self-incrimination:*

... the maxim did not make the privilege. It was rather the privilege - which
developed much later - that absorbed and perpetuated the maxim. The
ancestry of the privilege has been mistakenly projected backwards on the
maxim ...

2.16 Thirdly, the existence of the privilege in the seventeenth century is said
to be inc(())nsistent with the practice in criminal trials in the common law courts of
the era:*

. an array of structural attributes of common law criminal procedure would
have made the privilege unnatural and unworkable in the criminal trial of the
later seventeenth century.

2.17 The reason for this claim is that, in the seventeenth century, an
accused was not allowed legal representation in a criminal trial, but was obliged
to conduct his or her own defence.** The right of an accused to call withesses

36 - . .
Helmholz RH, “The Privilege and the lus Commune: the Middle Ages to the Seventeenth Century” in
Helmholz RH et al, The Privilege against Self-Incrimination: Its Origins and Development (1997) 17 at 44.

37
Helmholz RH, “Introduction” in Helmholz RH et al, The Privilege against Self-Incrimination: Its Origins and
Development (1997) 1 at 7.

38 - . .
Helmholz RH, “The Privilege and the lus Commune: the Middle Ages to the Seventeenth Century” in
Helmholz RH et al, The Privilege against Self-Incrimination: Its Origins and Development (1997) 17 at 28.

39
Langbein JH, “The Privilege and Common Law Criminal Procedure: The Sixteenth to the Eighteenth
Centuries” in Helmholz RH et al, The Privilege against Self-Incrimination: Its Origins and Development (1997)
82 at 107.

40 Id at 103.

41

Id at 84.
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to give sworn testimony on his or her behalf was also significantly restricted.*?
As a result, with no one else to speak on his or her behalf, an accused was
forced to respond in person to the evidence against him or her. A refusal to do
so would, it has been suggested, have been *“suicidal’, amounting to a
“forfeiture of all defense.”® According to this theory, the privilege against self-
incrimination could not have come into existence in the seventeenth century
since, at the time:*

. the fundamental safeguard for the defendant in common law criminal
procedure was not the right to remain silent but rather the opportunity to speak.

2.18 Defence counsel were not generally permitted to examine and cross-
examine witnesses until the middle of the eighteenth century or to address the
jury until the beginning of the nineteenth century.* It is argued that it was these
changes to common law criminal procedure, together with the adoption of the
presumption of innocence and the requirement of proof beyond reasonable
doubt, and the development of rules of criminal evidence,*® that were the real
driving force behind the emergence of the privilege against self-incrimination:*’

Only when defense counsel succeeded in restructuring the criminal trial to
make it possible to silence the accused did it finally become possible to fashion
an effective privilege against self-incrimination at common law.

THE PENALTY PRIVILEGE

2.19 The origins of the privilege against self-exposure to a penalty are not
entirely clear. Some judges have described the penalty privilege as a common
law creation adopted by the courts of equity.*®* However, others regard it as
having been developed in equity.*°

2.20 The High Court has recently confirmed the existence of the penalty
privilege in relation to court proceedings.®® The privilege may be claimed in a

42 Id at 88-89.
4
3 Id at 83.

a4 Id at 82.

45
Id at 87.

46 Id at 98-99.

47 Id at 107.

48
See for example Pyneboard Pty Ltd v Trade Practices Commission and Another (1983) 152 CLR 328 per
Mason ACJ, Wilson and Dawson JJ at 337; Environment Protection Authority v Caltex Refining Co Pty Ltd
(1993) 178 CLR 477 per McHugh J at 547.

49
See for example Trade Practices Commission v Abbco Ice Works Pty Ltd and Others (1994) 52 FCR 96 per
Gummow J at 135; Daniels Corporation International Pty Ltd v Australian Competition and Consumer
Commission (2002) 213 CLR 543 per Gleeson CJ, Gaudron, Gummow and Hayne JJ at [13].

50

Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213
CLR 543; Rich and Anor v Australian Securities and Investments Commission (2004) 209 ALR 271.
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civil proceeding, and is not confined to discovery® and interrogatory®
procedures.>

2.21 The risk of exposure to a penalty in a court proceeding can occur in two
different ways.>*

2.22 The first is in what has been described as a “mere action for a
penalty.”> Legislative regulatory schemes often create obligations,
contravention of which is not a criminal offence but results in action by a
government agency for the imposition of a penalty. Although the process
generally follows the procedures in civil actions, the object of the proceeding is
not, as in such actions, to obtain compensation for a private wrong. Rather, its
purpose is to allow the state to enforce a public interest.>®

2.23 In such a situation, where the intended outcome of the proceeding is
the imposition of a penalty, the effect of a requirement that a party against
whom the proceeding is brought provide information against that party’s own
interest is evident from the nature of the proceeding. The basis of the privilege
is therefore that the party should not, in the absence of a statutory provision to
the contrary, be subjected to an order to provide information that must inevitably
result in the intended consequence of the proceeding.

2.24 The second situation in which the risk of self-exposure to a penalty
might arise is where the imposition of a penalty is not of itself the purpose of the
proceeding in question, but where the obligation of a party to provide
information may lead to the identification of conduct that would expose the party
to a further proceeding for the recovery of a penalty. In this situation, since
provision of the information will not necessarily result in the imposition of a
penalty, there is no general rule that the party cannot be ordered to provide the
information. If such an order is made, it is for the party to show that compliance
with it will result in self-exposure to a penalty and to claim the privilege.>’

51
This is a process during which the parties to a court proceeding disclose to each other all documents in their
possession or control relating to matters in question in the proceeding. See for example Uniform Civil
Procedure Rules 1999 (Qld) rr 211-213.

52
Interrogatories are written questions, relevant to a matter in question in a civil proceeding, submitted to an
opposite party to the proceeding, to be answered on affidavit. The answer is admissible in evidence against
the person to whom the interrogatory was administered. See for example Uniform Civil Procedure Rules
1999 (Qld) r 233(1).

53
Pyneboard Pty Ltd v Trade Practices Commission and Another (1983) 152 CLR 328 per Mason ACJ, Wilson
and Dawson JJ at 337.

54 . L
R v Associated Northern Collieries and Others (1910) 11 CLR 738 per Isaacs J at 742-743.

55
Refrigerated Express Lines (Australasia) Pty Ltd v Australian Meat and Livestock Corporation and Others
(1979) 42 FLR 204 per Deane J at 207-208.

56 Australian Law Reform Commission, Report, Principled Regulation: Federal Civil and Administrative Penalties
in Australia (ALRC 95, December 2002) at para 2.15-2.16.

57

Trade Practices Commission v Abbco Ice Works Pty Ltd and Others (1994) 52 FCR 96 per Gummow J at
133-134.
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2.25 However, there is some doubt as to whether the privilege is available
outside judicial proceedings.*®

THE RELATIONSHIP BETWEEN THE TWO PRIVILEGES

2.26 Although the penalty privilege may be regarded as distinct from the
privilege against self-incrimination, it is clear that neither developed in isolation
from the other.

2.27 The links between the two can be traced back over three hundred and
fifty years. Towards the end of the first half of the seventeenth century, when
the Star Chamber and the Court of High Commission were abolished,*® the
statute that outlawed the administration of the ex officio oath provided that an
individual could not be:®

. charged or obliged ... to confess or to accuse himself or herself of any
Crime, Offence, Delinquency or Misdemeanor, or any Neglect, Matter or Thing,
whereby or by reason whereof he or she shall or may be liable or exposed to
any Censure, Pain, Penalty or Punishment whatsoever.

2.28 Subsequently, throughout the eighteenth, nineteenth and twentieth
centuries, courts continued to assimilate the risks of self-incrimination and self-
exposure to a penalty:®*

Under the rule, a man is not obliged to accuse himself, is implied, that he is not
to discover a disability in himself.

2.29 The reason for the close association between the two grounds of
privilege lies in the nature of an action for a penalty. Although a civil
proceeding, such an action has been distinguished from other kinds of civil
action brought for the purpose of redressing a civil wrong, whether by way of
compensatory damages to the injured party or by some other means of relief:®?

Civil penalty provisions have been described as a hybrid between the criminal
and the civil law. They are clearly founded on the notion of preventing or
punishing public harm. The contravention itself may be similar to a criminal
offence ... and the purpose of imposing a penalty may be to punish the
offender, but the procedure by which the offender is sanctioned is based on civil
court processes. [note omitted]

58
See para 5.5-5.12 of this Report.

59 .
See para 2.9 of this Report.

60
16 Car 1 Cap Xl s 4 (1640).

61 . )
Smith v Read (1736) 1 Atk 527, 26 ER 332. See also for example Orme v Crockford (1824) 13 Price 376, 147
ER 1022; Martin v Treacher (1886) 16 QBD 507; R v Associated Northern Collieries and Others (1910) 11
CLR 738; Refrigerated Express Lines (Australasia) Pty Ltd v Australian Meat and Livestock Corporation and
Others (1979) 42 FLR 204.

62

Australian Law Reform Commission, Report, Principled Regulation: Federal Civil and Administrative Penalties
in Australia (ALRC 95, December 2002) at para 2.47.
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2.30 It has been observed that:®

There are proceedings with both civil and criminal characteristics: for example,
proceedings for a civil penalty under companies and trade practices legislation.
The purposes of those proceedings include purposes of deterrence, and the
consequences can be large and punishing. [notes omitted]

2.31 In such circumstances, it has been considered, by analogy with the
privilege against self-incrimination, to be inappropriate to compel an individual
to provide information that will have the inevitable consequence of subjecting
the individual to the penalty:**

... although the penalty is not in strict law a criminal penalty, yet the action is in
the nature of a criminal charge against the defendant: ... and, the object of the
action being to subject the defendant to a penalty in the nature of a criminal
penalty, it would be monstrous that the plaintiff should be allowed ... to ask the
defendant to supply such evidence out of his own mouth and so to criminate
himself.

2.32 Accordingly, it has been suggested that the modern form of both the
penalty privilege and the privilege against self-incrimination developed parallel
to one another, and in accordance with the same principles:®

Itis ... wrong to regard the two grounds or aspects of privilege as depending on
unrelated or different considerations. They should not be seen as separate
props in the structure of justice, but rather as interlocking parts of a single
column.

STATUTORY ABROGATION OF THE PRIVILEGES

Privilege against self-incrimination

2.33 Although the privilege against self-incrimination is often referred to as a
substantive right, the current legal position in Australia is that it is not immutable
and that it must therefore be balanced against other competing rights and
interests:®®

The privilege against self-incrimination is not protected by the Constitution, and
like other rights and privileges of equal importance it may be taken away by
legislative action.

63 . . ) .
Chief Executive Officer of Customs v Labrador Liquor Wholesale Pty Ltd (2003) 201 ALR 1 per Hayne J at
[114].
64
Martin v Treacher (1886) 16 QBD 507 per Lord Esher MR at 511-512. See also per Lopes J at 514.
65
Trade Practices Commission v Abbco Ice Works Pty Ltd and Others (1994) 52 FCR 96 per Burchett J at 129.
66

Sorby and Another v The Commonwealth of Australia and Others (1983) 152 CLR 281 per Gibbs CJ at 298.
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2.34 It is clear that the privilege may be abrogated by statute where the
legislature considers that it is outweighed by other factors:®’

The legislatures have taken this course when confronted with the need, based
on perceptions of public interest, to elevate that interest over the interests of the
individual in order to enable the true facts to be ascertained.

2.35 Whether legislation does in fact abrogate the privilege against self-
incrimination will depend on the construction of the provision in question.®®
Because of the significance of the privilege as a substantive right, the policy of
the law favours an immunity from self-incrimination.®® Accordingly, the courts
will interpret legislation as having abrogated the privilege only if the intention to
do so is clearly apparent in the legislation itself.”” The exclusion of the privilege
need not be expressly stated:"*

. an intention to exclude the privilege may appear although there are no
express words of exclusion.

2.36 Where there are no express words of abrogation, the question of
whether the privilege has been impliedly excluded will depend on “the language
and character of the provision and the purpose which it is designed to
achieve.”

Penalty privilege

2.37 The penalty privilege, unlike the privilege against self-incrimination, has
not received judicial recognition as a substantive right. To date, the courts have
not generally regarded the consequences of self-exposure to a penalty as being
as serious as self-incrimination, which can result in conviction for a criminal
offence.
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2.38 A provision which expressly abrogates the privilege against self-
incrimination will therefore also, by implication, abrogate the penalty privilege:”®

.. it is irrational to suppose that Parliament contemplated that a person could
be compelled to admit commission of a criminal offence yet be excused from
admitting a contravention of the Act sounding in a civil penalty.

PROTECTION AGAINST ABROGATION AND ITS EFFECTS

2.39 Abrogation of the privilege against self-incrimination or of the penalty
privilege can have serious consequences for an individual who is compelled to
provide information tending to prove that the individual has committed an
offence or to expose the individual to a penalty. The information obtained can
lead to a criminal conviction, resulting in a fine or a term of imprisonment, to
imposition of a civil or administrative penalty, or to disciplinary measures under
a legislative regulatory scheme.

2.40 Under existing Queensland legislation there are two kinds of protection
against abrogation of privilege and against the potential consequences of
abrogation for the individual concerned. First, there is a mechanism for
monitoring the introduction of legislation that abrogates the privilege against
self-incrimination. Secondly, in some cases where the privilege has been
abrogated, there are restrictions on the use that may be made of the information
obtained as a result of the abrogation.

Monitoring of legislation

2.41 In Queensland, a Member of Parliament who presents a Bill to the
Legislative Assembly must circulate to Members an explanatory note for the
Bill.”* The explanatory note must contain certain information, including a brief
assessment of the consistency of the Bill with “fundamental legislative
principles” and, if it is inconsistent with those principles, the reason for the
inconsistency.” “Fundamental legislative principles” are the principles relating
to legislation that underlie a parliamentary democracy based on the rule of
law.” The principles include a requirement that legislation must have sufficient
regard to the rights and liberties of individuals.”” Whether legislation has
sufficient regard to individual rights and liberties depends on a number of
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” Legislative Standards Act 1992 (QIld) s (4)(2)(a).



Privilege against self-incrimination and penalty privilege 17

factors, including whether it provides appropriate protection against self-
incrimination.”®

2.42 Compliance of proposed legislation with the fundamental legislative
principles is monitored by the Scrutiny of Legislation Committee of the
Queensland Legislative Assembly.”® The Committee may report its findings to
the Assembly, and make recommendations for legislative amendment if it
considers that legislation inappropriately abrogates the privilege or provides
inadequate protection from the effects of abrogation.!® However, the
recommendations of the Committee are persuasive only and have no binding
effect on the Assembly. Legislation that abrogates the privilege can therefore
be enacted notwithstanding any recommendation of the Committee to the
contrary.®*

Restrictions on the use of compelled information

2.43 Concerns have been expressed about the consequences of the
subsequent use of compelled information as evidence against the individual
who provided it.

2.44 There is particular concern in relation to the onus of proof in criminal
proceedings, where the prosecution must establish beyond a reasonable doubt
the commission of the alleged offence:®

... to remove the privilege ... without prohibiting the subsequent use of the
incriminating evidence inevitably raises the question whether that onus survives
unimpaired. ... There is really little difference in principle between being
compelled to incriminate oneself in other proceedings so that the evidence is
available at one’s trial and being compelled to incriminate oneself during the
actual trial.

2.45 Accordingly, legislation that abrogates the privilege against self-
incrimination or the penalty privilege may restore some measure of protection to
an individual compelled to provide information by imposing limits on how that
information may be used. Depending on the extent of the protection it offers,
such a provision is said to confer a “use immunity” or a “derivative use
immunity.”®
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2.46 However, any immunity conferred by legislation in relation to the use of
information provided under compulsion may itself be subject to a number of
exceptions. The most common exception concerns proceedings for perjury,®
or for making false or misleading statements to an inquiry or an investigation.®®

Use immunity

2.47 Legislation that abrogates privilege may restrict the use that may be
made of compelled information by conferring a “use” immunity on that
information. An example of a use immunity is section 14A(1) of the
Commissions of Inquiry Act 1950 (QId). Section 14(1A) of that Act abrogates
the privilege against self-incrimination in relation to the giving of evidence about
a matter relevant to the commission’s inquiry® and to answering questions
before the commission.?” However, section 14A(1) further provides that,
subject to certain exceptions:

A statement or disclosure made by any witness in answer to any question put to
the witness by a commission or any commissioner or before a commission shall
not ... be admissible in evidence against the witness in any civil or criminal
proceedings.

2.48 A use immunity prevents the subsequent admission of evidence of the
fact of a disclosure made under compulsion, or of the information disclosed, in a
proceeding against the individual who was compelled to provide the information.

2.49 However, the protection conferred by a use immunity is not the same
as that given by the privilege itself. It has been said that use immunities:®®

... provide less extensive protection than the privilege at common law, to some
extent allowing the purposes of the privilege to be undermined.

2.50 If an individual is entitled to a privilege excusing him or her from
answering questions or producing documents, the individual is therefore also
protected from the use of those answers or documents to search out other
evidence to be used against him or her. But where the privilege is abrogated:®®

... there is the possibility that the answer may involve the disclosure of a
defence or lead to the discovery of other evidence, these being consequences
against which a person charged with a criminal offence is usually entitled to be
protected. [note omitted]

84 . . . . L . L
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2.51 A use immunity “does not prevent the derivative use of incriminating
testimony.”®°

Derivative use immunity

2.52 Legislation that abrogates privilege may go one step further than a
mere use immunity and also protect against the use of information obtained as
a result of the abrogation to uncover other evidence against the individual who
provided the information. This protection is known as a “derivative use”
immunity. A derivative use immunity prevents the use of material that has been
compulsorily disclosed to “set in train a process which may lead to incrimination
or may lead to the discovery of real evidence of an incriminating character.”®*

2.53 An example of a derivative use immunity is section 137(6) of the
Guardianship and Administration Act 2000 (QIld). Section 137 of that Act
abrogates the privilege against self-incrimination for withesses at a hearing of
the Guardianship and Administration Tribunal. Section 137(6) further provides
that, subject to certain exceptions:

. evidence of, or directly or indirectly derived from, a person’s answer or
production of a document or thing that might tend to incriminate the person is
not admissible in evidence against the person in a civil or criminal proceeding

2.54 The creation of a derivative use immunity gives rise to the issue of who
should bear the onus of proof in relation to the derivative nature of evidence that
is sought to be admitted in a proceeding against an individual who has provided
compelled information. The question is whether the individual should be
required to prove that the evidence has been obtained as a result of the
information provided, or whether the party seeking to use the evidence should
have to show that it has not been derived from that information.%

2.55 There does not appear to be an authoritative Australian statement of
the law on this point.

2.56 Some commentators have assumed that the party seeking to use the
evidence must prove that it is not derivative.®®> In relation to proceedings
against an officer of a corporation for wrongdoing in the conduct of the
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corporation’s affairs, it has been observed that the effect of a derivative use
immunity could be that:**

2.57

any evidence obtained after the person has given evidence before the
[Australian Securities Commission], even if not derived indirectly or directly from
that evidence, is inadmissible. In such circumstances, the overall prosecution
may well fail, not because the evidence it has is derived from the evidence
before the Commission but because the [Commonwealth Director of Public
Prosecutions] cannot discharge the onus of proving that it was not so derived.

On the other hand, there have been some suggestions in the High

Court that the party who provided the information has the onus of proof:*®

2.58

. immunity from derivative use is unsatisfactory, because of the problems of
proving that other evidence was derivative ...

However, these observations were made in a context where the

question of the onus of proof was not in issue.*®
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Rationales for the privileges

INTRODUCTION

3.1 The Commission’s terms of reference require it to identify the
circumstances, if any, in which the abrogation of the privilege against self-
incrimination and the penalty privilege may be justified. In order to do this it is
first necessary to consider the policies that underlie the privileges and the
purposes that they serve. One commentator has observed:®’

Many have ceased to see (the privilege against self-incrimination) as a self-
evident truth and have begun to question it. An effort has been made to bolster
it with a variety of justifications, but none of them seem wholly satisfying.
Many of the limitations and extensions which have developed in recent years
remain without any well-thought-out basis in principle.

3.2 In its modern form, the privilege against self-incrimination has been
ascribed to a number of different rationales:*®

. it is not easy to assert confidently that the privilege serves one particular
policy or purpose.

3.3 It would appear that, as the privilege has developed over time, its
underlying rationales have also changed in response to political and social
conditions.

3.4 According to the traditional view of the history of the privilege, it was
originally intended as a curb on State powers.*

3.5 The development of the privilege has also been portrayed as a
protection for an accused or a suspect from the invidious choice imposed by the
obligation to take the ex officio oath - that is, to be punished for refusing to
testify under oath; to be punished as a result of testifying truthfully, thereby
providing evidence of gquilt; or to be punished for perjury for testifying
untruthfully in an attempt to avoid providing evidence of guilt. It has been
suggested that, today, the rationale for the privilege remains substantially the
same as this historical justification, even though the original methods of
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punishment - torture or excommunication - have been replaced by more modern
sanctions such as fines and/or imprisonment.'®

3.6 Expanding on this rationale, Australian courts have focused on the
notion of the privilege against self-incrimination as “part of the common law of
human rights”,*** based on the protection of personal freedom and human
dignity:*°?

It protects the innocent as well as the guilty from the indignity and invasion of
privacy which occurs in compulsory self-incrimination; it is society’s acceptance
of the inviolability of the human personality.

3.7 This view is consistent with court decisions in both the United States
and Canada.'®
3.8 An alternative explanation for the privilege is to maintain the

accusatorial system of justice.'®*

3.9 A number of further justifications for the privilege are also based on
benefits that it is said to confer on the legal system. Since it allows a witness to
give evidence without being obliged to give answers that are against his or her
own interests, it may encourage witnesses to testify. However, the
effectiveness of this “carrot” may be qualified by the fact that refusal to testify on
certain matters on the grounds of self-incrimination would tend to indicate that a
witness had something to hide.!® The privilege may also help to maintain the
integrity and quality of evidence:*®

If a withess is compelled to answer incriminating questions the quality of the
evidence provided may well be suspect because of the likelihood of perjury.
The privilege may, thus, be viewed as a recognition by the law of the folly of
commanding the unlikely and the untrustworthy.

3.10 In many cases, these rationales also apply to the penalty privilege.
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THE PRINCIPAL RATIONALES

3.11 The rationales that have most often been put forward for the privilege
against self-incrimination fall into two main categories - systemic and individual.
The former are related to the criminal justice system and view the privilege as a
means of achieving goals within that system, rather than as an end in itself.
The latter, which are based on notions of human rights and respect for human
dignity and individuality, are concerned with the privilege’s intrinsic value.**’

Systemic rationales
To prevent abuse of power

3.12 Until recently, the commonly accepted rationale for the origin of the
privilege against self-incrimination was that it was developed in the seventeenth
century by the courts of common law in England as a protection against the
oppressive inquisitorial procedures adopted by the Star Chamber and the Court
of High Commission.'® According to this view, the privilege was intended to
ensure that an individual could not be required to submit to examination under
oath for the purpose of exposing evidence of his or her own wrongdoing:*®®

. it probably arose as a response to what was perceived as an abuse or
potential abuse of power by the Crown in the examination of suspects or
witnesses. Once the Crown is able to compel the answering of a question, it is
a short step to accepting that the Crown is entitled to use such means as are
necessary to get the answer. ... By insisting that a person could not be
compelled to incriminate himself or herself, the common law thus sought to
ensure that the Crown would not use its power to oppress an accused person
or witness and compel that person to provide evidence against him or herself.

3.13 It has been observed that, in the context of contemporary criminal trials
in Australia, “it is difficult to justify the privilege on the ground that it is necessary
to prevent an abuse of power,” since a conviction based on an abuse of the
proceedings by the prosecution would be set aside.**°

3.14 However, the application of the privilege against self-incrimination is
not restricted to court proceedings'*' and, unless abrogated by statute, its
protection is available in a wide variety of investigatory situations where the use
of coercive tactics in the course of interrogation may give rise to “a risk of
considerable physical and psychological pressure being applied to suspects to
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co-operate by making incriminating statements or by handing over evidence
such as documents.”*?

3.15 Nonetheless, this also is arguably an incomplete justification for the
privilege. The mere existence of the privilege, in the absence of adequate
procedural safeguards for the conduct of investigations and inquiries, is unlikely
to prevent an investigator who is minded to do so from exerting pressure of this
kind.

3.16 The “abuse of power” explanation for the privilege is predicated upon
the imbalance that exists between a State and its citizens:**

Because of its resources, the State has a considerable advantage in putting its
case against most citizens. Most people dealing with the State are at a
substantial organisational, monetary and knowledge disadvantage. In addition,
there is considerable potential for internal corruption and misuse of its powers if
they are not strictly regulated and controlled.

3.17 Hence it has been suggested that one of the main purposes of the
privilege against self-incrimination is to maintain “a proper balance between the
powers of the State and the rights and interests of citizens.”***

3.18 The question of the balance of power between the State and the
individual may also be relevant to the role of the penalty privilege. In an action
against an individual to secure the imposition of a penalty for non-compliance
with a regulatory scheme, the State would generally be in a significantly more
powerful position than the individual. The penalty privilege may to some extent
redress the imbalance.

3.19 However, it has been claimed that the State, despite its power, also
bears significant disabilities such as the requirement of proof beyond a
reasonable doubt in a criminal prosecution, so that the imbalance might not
actually result in an unfair advantage.’*® It has also been questioned, in relation
to the privilege against self-incrimination, whether it is in fact necessary that
there should be a balance of power between the State and an accused:**®
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The criminal process should lead to conviction of the guilty, preferably as
quickly and easily as possible, provided of course that other values are not
sacrificed. ... the question is whether other values are in jeopardy, not whether
we should maintain some balance of advantage for its own sake.

To prevent conviction founded on a false confession

3.20 This rationale is related to the principle that evidence of a confession is
inadmissible unless it can be shown that the confession was made
voluntarily.*” It is based on the premise that a confession made under duress
is likely to be unreliable.**®

3.21 On this view, the development of the privilege may have constituted -
particularly at a time when an accused could not give evidence on his or her
own behalf to rebut evidence of an admission*'® - an important means of
ensuring that confessional material could not be improperly obtained for use in
evidence against the individual who allegedly provided it.

3.22 An individual against whom a proceeding for a penalty is brought by a
regulatory authority may also be pressured into making unreliable admissions.

3.23 However, as a justification for the privilege, the argument fails to
explain the extension of privilege to material that is not confessional in nature -
for example, pre-existing documents.

3.24 It has also been suggested that, while there may be a risk that a
compelled confession from an accused might be unreliable and lead to the
conviction of someone who is innocent, that risk is no greater than the risk that
the compelled testimony of any other prosecution witness might also be
unreliable and lead to a wrong conviction.**

To protect the accusatorial system of justice

3.25 The fundamental principle of the accusatorial system of criminal justice
is that the prosecution bears the onus of proving, beyond a reasonable doubt,
that an accused is guilty of an offence with which he or she has been
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charged.'” It has been suggested that it is this principle of presumption of

innocence that underlies the privilege against self-incrimination:*

It is a cardinal principle of our system of justice that the Crown must prove the
guilt of an accused person, and the protection which that principle affords to the
liberty of the individual will be weakened if power exists to compel a suspected
person to confess his guilt.

3.26 As a consequence, those who allege the commission of a crime should
not be able to compel the accused to provide evidence of his or her own guilt.*?3
On the same basis, those seeking to impose a civil penalty should not be able
to compel a defendant to provide information that may lead to the penalty being
incurred:***

... the privilege against exposure to penalties serves the purpose of ensuring
that those who allege criminality or other illegal conduct should prove it.

3.27 However, it has been suggested that to require a suspect to explain his
or her actions does not necessarily reverse the onus of proof:*?®

... the prosecution would still have to prove its case, the only argument being
about which bits of evidence it may use.

3.28 It has also been argued that the privilege does not apply to certain
kinds of self-incriminating evidence that a suspect may be required to provide -
for example, the taking of fingerprints or samples'® - or protect a suspect from
a requirement to take part in a lineup for identification purposes.**’

3.29 Further, it has been acknowledged - at least in relation to corporations -
that the integrity of the accusatorial system would not be compromised if the
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privilege did not apply to the production of incriminating books and documents
which are already in existence:**®

The fundamental principle that the onus of proof beyond reasonable doubt rests
on the Crown would remain unimpaired, as would the companion rule that an
accused person cannot be required to testify to the commission of the offence
charged.

3.30 This view is based on the recognition of a distinction between a
requirement to produce pre-existing documents, which does not amount to the
creation of self-incriminating evidence, and the compulsion to give oral
evidence, which is brought into existence as the result of the exercise of an
investigative power and which constitutes an admission of guilt.*?°

To protect the quality of evidence

3.31 On this view, the privilege against self-incrimination is necessary to
maintain the integrity of evidence and confidence in the reliability of criminal
verdicts.

3.32 The suggestion is that someone who is compelled to give self-
incriminating evidence is likely to be tempted to lie in order to protect his or her
own interests:**

A witness will often prefer to lie than to expose himself to criminal prosecution;
the threat of perjury penalties is less directly threatening than the threat of
prosecution for the commission of a criminal offence.

3.33 It is said that, without the privilege, there would therefore be a risk that
unreliable evidence would adversely affect the ability of a court or jury to
determine the facts of a particular case and that the credibility of the trial system
would be compromised.™®*

3.34 However, the effectiveness of the privilege in protecting the reputation
of the court system has been questioned. It has been suggested that, if the
privilege is waived, the information obtained is not necessarily more likely to be
truthful because of the existence of the waived privilege. Where the privilege is
claimed:**?

There certainly are situations where, but for the privilege, the tribunal would be
given perjured testimony. But there are also situations where, but for the
privilege, the tribunal would be given truthful testimony. The question here is,
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Does the privilege, in the instances where it is claimed, on balance leave the
trier of fact in a better or worse position for purposes of finding truth?
Evidence may be biased or even perjured. But it should not be excluded on

this ground ... . From the point of view of truth-finding, it is better to hear a
witness, cross-examine him, and give his testimony whatever weight it appears
to deserve.

Individual rationales
To avoid the “cruel trilemma”

3.35 The “cruel trilemma” originally referred to the unfairness of placing a
witness in the position of having to choose between refusing to provide the
information in question (thereby risking punishment for contempt of court),
providing the information (thereby furnishing evidence of guilt and risking
conviction), or lying (thereby risking punishment for perjury).**?

3.36 The protection conferred by the privilege against the “cruel trilemma”
has since been recognised as a modern rationale for the privilege against self-
incrimination that is substantially the same as its historical justification, even
though the nature of the contemporary sanctions is less severe.***

3.37 This rationale attributes the development of the privilege to “the instinct
that it is contrary to fair play to put the accused in a position where he is
exposed to punishment whatever he does.”**

3.38 It has also been suggested that it might be cruel to put a witness in a
position where he or she might choose to resolve the trilemma by giving
perjured evidence:'*®

The thought is that it is inhumane to force a religious witness to violate his
sacred oath - to commit a crime against God.

3.39 The rationale is also relevant to the development and continued
existence of the penalty privilege. The purpose of an action for a penalty - to
secure compliance with a legislative scheme and to punish an offender - is
similar to the basis for a criminal charge®®’ and, in the absence of the privilege,
the individual against whom the action is brought would have to confront similar
choices.
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3.40 However, the *“cruel trilemma” theory has been criticised for
presupposing the guilt of the accused:*®

An innocent suspect would, at least in theory, have nothing to lose by
answering questions truthfully. There is therefore no cruelty involved in
requiring the innocent suspect to speak.

3.41 The validity of the “cruelty” argument has also been questioned, even
where the suspect has in fact committed a crime:**°

To call behaviour cruel is, in part, to suggest that it is in some sense excessive;
it goes beyond what is justified, necessary, deserved or appropriate.
Having a criminal justice system at all presupposes a belief that it is desirable
and proper to convict and punish criminals. Thus in operating the system, we
are implicitly committed to the view that identifying and punishing offenders is
not a cruel or inhumane practice. To compel someone to help bring this
practice to bear on himself, therefore, is not to aggravate what is already cruel.
[notes omitted]

3.42 It has also been argued that, if it is indeed cruel to require a witness to
incriminate himself or herself, the degree of cruelty involved does not outweigh
the need for disclosure sufficiently to justify the privilege.**

3.43 Moreover, the choice - described by one commentator as “among the
three horns of the triceratops™* - is one that is faced by all reluctant
witnesses:'*?

. the problem is not peculiar to the situation in which self-incriminatory
disclosure is demanded. In one degree or another it is a problem inherent in
the principle of compulsory testimony. Witnesses reluctant for whatever reason
face this trilemma.

3.44 The position of a guilty accused has been compared with that of a
defendant in a civil case:***

Undoubtedly, without the privilege, the guilty defendant would face a truly tough
choice. But why is the choice cruel? Defendants in civil suits face the same
trilemma, possibly with much more at stake than in some criminal trials. It does
not seem unfair to force civil defendants to choose ...
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To protect human dignity and privacy144

3.45 This rationale, which is consistent with the approach taken in court
decisions in the United States and Canada,’* underpins the concept of the
privilege against self-incrimination as a human right rather than as merely a rule
of evidence. It has been suggested that, although closely associated with the
possibility of abuse of power by the Crown, the desire to protect the human
dignity of an accused is a separate and important justification for the privilege,
since it ensures that the prosecution must treat the accused as an innocent
human being whose rights must be respected.™*’

3.46 On this view, the privilege is regarded as a shield against “the indignity
and invasion of privacy which occurs in compulsory self-incrimination.”**®

3.47 Similar considerations may arise in relation to the penalty privilege.
3.48 The privacy justification is said to operate on two levels.

3.49 First, it is claimed that compelled self-incrimination constitutes a
serious intrusion into the right of privacy of an individual who is required to
provide information:**°

. the exercise of the privilege provides a striking expression of society’s
willingness to accept constraints on the pursuit of valid, perhaps vital interests
in order to recognise the right of privacy and the respect for the individual that
privacy entails.

3.50 However, it is argued that this proposition is, of itself, an insufficient
basis for the privilege, since the privilege protects only against self-disclosure
and not against disclosure by others, and against the disclosure of information
that is incriminating and not of information that might harm the individual in
other ways.™® Procedures such as the compelled provision of samples of
breath or other bodily substances or the taking of fingerprints, which are not
protected by the privilege, are equally invasive of an individual’s interest in

144
This rationale also underlies other immunities that, collectively, are commonly referred to as “the right to
silence”. Some commentators contend that it has nothing directly to do with self-incrimination: see Sedley S,
“Wringing out the Fault” London Review of Books 7 March 2002 at 27.

145 o . ) . -
See for example the cases cited in Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178
CLR 477 per Mason CJ and Toohey J at 490-493 and 494-496 and per Brennan J at 513.

146
Accident Insurance Mutual Holdings Ltd v McFadden and Another (1993) 31 NSWLR 412 per Kirby P at 420-
421.

147 . ) . -
Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477 per McHugh J at 546.

148
Pyneboard Pty Ltd v Trade Practices Commission and Another (1983) 152 CLR 328 per Murphy J at 346.
See also Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477 per Mason CJ
and Toohey J at 498-499, 508.

149 . .
Fried C, “Privacy” (1968) 77 The Yale Law Journal 475 at 489.

150

Dolinko D, “Is there a Rationale for the Privilege against Self-incrimination?” (1986) 33 UCLA L Rev 1063 at
1107-1108.



Rationales for the privileges 31

privacy.™®* It is also claimed that the inadequacy of the privacy theory is
demonstrated by the effect of a grant of an immunity to compensate for the
abrogation of the privilege:**?

Because privacy is a substantive value it should be the nature of the disclosure
which is important rather than its consequences. Privacy is still infringed by a
compelled communication even if no evidential use is made of it. [original
emphasis, note omitted]

3.51 Secondly, it is suggested that the privilege prevents the erosion of
individual moral autonomy. The autonomy argument is based on the belief that
it is wrong to coerce confession of wrongdoing:*>®

Such treatment is inconsistent with the treatment of the individual as a
responsible agent. It denies him the right to set his own conscience in order.

The processes by which a man comes to know himself, by which his
conscience is formed and he is brought to come to terms with it, ought not to be
forced.

3.52 This view has also been criticised as failing to justify the privilege, since
the very existence of the entire criminal justice system is predicated upon
compulsion to conform to the principles on which that system is founded:*>*

Criminal laws, and the penalties annexed to them, testify precisely to our
reluctance to give free play to each individual's notions of what is right and
wrong, permissible or improper. If the existence of this institution - requiring
some persons either to stifle and repress their desires or to risk societal
condemnation and punishment - does not unduly thwart a person’s potential for
achieving moral autonomy, why should requiring violators of the rules either to
supply accurate information or risk punishment for silence or perjury be thought
to do so?

ARGUMENTS AGAINST THE PRIVILEGES

3.53 Despite its widespread acceptance in democratic societies, the
privilege against self-incrimination has been criticised for what is perceived by
some as its adverse impact on the criminal justice system.

The effect on the prosecution’s ability to collect evidence

3.54 The privilege has been subject to the criticism that it has the capacity to
defeat the purpose of the criminal justice system by denying it access to a
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valuable source of cogent evidence about the commission of an offence.’* An
individual who has committed an offence will be uniquely placed because of his
or her knowledge of events. This is particularly so in relation to offences “which
occur in private and which may leave little or no tangible trace of their

occurrence.”*®®

3.55 The loss of perhaps the only reliable evidence of guilt was a significant
factor in the High Court's decision that the privilege did not apply to
corporations.*®’

356  According to one commentator:*®

In order to insure that a great private interest is protected when the public need
for information is small, it denies a great public need when the private interest is
small.

3.57 The penalty privilege has also been criticised for its potential to detract
from the effectiveness of legislative regulatory schemes.*®

The effect on victims’ rights

3.58 The privilege may also give rise to a perception that, where an offence
has been committed that has resulted in harm to a victim, the rights of the

perpetrator are given priority over those of the victim:*®°

. it is extremely hard to see how the state can justify giving priority to the
interests of guilty suspects over those of their victims. From the perspective of
the victim there is a double wrong perpetrated if the state refuses to vindicate
the victim by placing evidential pressure on the offender to admit the offence.

SUBMISSIONS

3.59 The Bar Association of Queensland recognised two rationales for the
continued existence of the privilege against self-incrimination. It expressed the
view that, because the financial and other resources of the state create a power
imbalance between the state and the individual, the traditional rationale - the
abuse or potential abuse of power by the state - still has relevance in
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contemporary society. It also suggested that the modern rationale for the
privilege “lies in the acceptance of the inviolability of the human personality.”*®*

3.60 Queensland Transport submitted that the most relevant rationales for
the privilege are to protect against punishment for refusing to testify, for
conviction based on truthful testimony that provides evidence of guilt, or for
perjury for testifying untruthfully in an attempt to avoid providing evidence of
guilt; to uphold the criminal onus of proof and to ensure that an accused or a
suspect cannot be compelled to provide evidence against him or herself; to
encourage witnesses to testify; and to help to protect and maintain the quality of
evidence by preventing “tainted” evidence from a witness who might commit
perjury for fear of prosecution. The respondent considered that the first and last
of these rationales demonstrate that there is a need, in the interests of fairness
and equality, to achieve a balance between the protection of the individual and
the protection of the quality of evidence. It also suggested that the first and
second rationales may be less important in the investigation of relatively minor
offences.®

3.61 The Department of Tourism, Racing and Fair Trading observed that the
privilege against self-incrimination is regarded as a protection from the intrusive
power of the state and as a human right that should not be removed lightly.*®?

THE COMMISSION’S VIEW

3.62  During the period in which the privileges have evolved,'® the political,

legal and social landscapes in which they operate have changed dramatically.
Nonetheless, the privileges have remained a significant source of protection for
citizens who find themselves having to provide answers or information that
might result in their conviction for a criminal offence or in the imposition of a
penalty.

3.63 The survival of the privileges is due in large measure to their ability to
adapt to different circumstances. However, the process of adaptation means
that there is no single rationale that can be said to underpin their existence in
every situation.

3.64 The Commission recognises that, in certain circumstances, some of the
rationales outlined in this chapter will be more relevant than others, and that
some may be of very limited relevance. The Commission also recognises that,
depending on the situation, the validity of each of the rationales may be subject
to criticism.

161 Submission 12.

162 Submission 2.

163 Submission 5.

164
The historical origins of the privileges are discussed in Chapter 2 of this Report.



34 Chapter 3

3.65 However, in the view of the Commission, the fact that it is impossible to
identify one rationale for the privileges’ continued existence in every situation
does not mean that they lack justification. Nevertheless, the Commission
acknowledges that, in particular circumstances, the weight to be accorded to
the rationales may not provide sufficient support to prevent the abrogation of
either or both of the privileges.
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The kind of information protected

INTRODUCTION

4.1 The privilege against self-incrimination and the penalty privilege do not
apply in all situations where an individual is required to provide information in
response to the exercise of an investigative power. There are some kinds of
information that are outside the scope of their protection.

4.2 The privileges protect an individual only from compulsion to disclose
information that would be likely to incriminate the individual or to expose him or
her to a penalty. The privilege against self-incrimination, for example, has been
said to be “designed not to provide a shield against conviction but to provide a
shield against conviction by testimony wrung out of the mouth of the
offender.”®> The application of the privileges is therefore limited to information
the provision of which depends on an act of communication on the part of the
individual from whom the information is sought.

INFORMATION THAT IS NOT PROTECTED

4.3 Because the essence of the privileges is protection against compelled
communication of information, the privileges do not apply to information about
an individual that can be obtained from that individual in a way that does not
require it to be communicated by the individual.

Information that can be otherwise obtained

4.4 Where information about an individual is obtained from that individual
without the individual’s participation, the individual is not required to incriminate
himself or herself or to expose himself or herself to a penalty. In such a
situation, because the individual is not required to engage in an act of
communication, there is no room for the operation of the privileges.

4.5 Privilege therefore does not apply to information that can be obtained
by means such as seizure under a search warrant:*®°

. a potential claimant of the privilege is not directly asked to perform any
incriminating act where the seizure of documents is concerned and therefore he
or she is disqualified from claiming the privilege against self-incrimination from
the outset.
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“Real” evidence

4.6 The common law draws a distinction between, on the one hand,
information that an individual is asked to communicate in the context of an
inquiry or an investigation and, on the other, “real” evidence provided by the
individual, which has an actual physical existence apart from the individual’s act
of communication. It is only the former that, because of its “testimonial” nature,
can attract privilege. Privilege does not apply to “real” evidence.'®’

4.7 Thus, for example, while the privilege against self-incrimination applies
to self-incriminating information of a testimonial kind, it will not protect an
individual from an obligation to provide certain other kinds of evidence such as
fingerprints or a blood sample or to undertake a breath test;**®

If forced from a prisoner [a self-incriminating statement] requires him to create
evidence against himself, possibly in circumstances where he makes a
statement not in accordance with facts. On the other hand, a fingerprint or
some physical feature is already in existence; it exists as a physical fact, and is
not susceptible of misrepresentation in any relevant sense.

DOCUMENTARY EVIDENCE

4.8 The distinction between “testimonial” and “real” evidence can be
problematic in relation to documentary material.

4.9 Unless abrogated by statute, the privilege against self-incrimination and
the penalty privilege apply to documents that an individual is required to
produce. However, it has been recognised that some documents are “in the
nature of real evidence which speak for themselves.”®® The application of the
privilege against self-incrimination to documentary material has therefore been
described as “more far reaching in the protection which it gives™’ than its
application to oral answers:*"*

It is one thing to protect a person from testifying to guilt; it is quite another thing
to protect a person from the production of documents already in existence
which constitute evidence of guilt, especially documents which are in the nature
of real evidence. ... [original emphasis]
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4.10 This problem is particularly acute in relation to corporations, where the
best, and sometimes only, available evidence of corporate wrongdoing is in

documentary form:*"2

Corporate conduct is often complex. Assessment of a corporation’s conduct
may only be possible through an examination of its documents. ... A true
understanding of the corporation’s procedures is likely to be gained only
through evidence from the corporation itself, particularly from its records. [note
omitted]

4.11 It can also arise in the context of a legislative regulatory scheme, where
one of the requirements of participation in the regulated activity is the keeping of
specified records. In such a situation, it might be argued that the keeping and
production on demand of the records are conditions of authorisation to
participate in the activity in question, and that participation therefore involves
the waiver of the right to refuse to produce the records on the grounds of self-
incrimination or self-exposure to a penalty. It might also be argued that to allow
a claim of privilege in relation to such records would thwart the purpose of the
legislation, since it would facilitate a failure to keep the records, or their
destruction or falsification, with little fear of detection.

4.12 These considerations have given rise to an argument that there may be
a case for abrogating the privileges in relation to certain documents:*"

Plainly enough the case for protecting a person from compulsion to make an
admission of guilt is much stronger than the case for protecting a person from
compulsion to produce books or documents which are in the nature of real
evidence of guilt and not testimonial in character.

4.13 For example, in the United States of America, documents required to
be kept as part of a valid legislative regulatory scheme are not protected by the
privilege against self-incrimination.*’
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The type of forum where the privileges may
apply

THE PRIVILEGE AGAINST SELF-INCRIMINATION

The type of forum where the privilege may be claimed

5.1 Until comparatively recently, the development of the privilege at
common law “did not purport to extend the privilege to qualify an inquisitorial
power not under judicial control.”*”> The widely accepted view was that the
privilege against self-incrimination was a rule of evidence regulating the
admissibility of evidence in judicial and quasi-judicial proceedings,'”® and that
the scope of its protection was limited to such proceedings.*”’

5.2 It was also thought that there were practical reasons why the privilege
against self-incrimination could not apply in non-judicial proceedings. Concerns
were expressed about how, in the absence of a judge, a claim for privilege
could be adequately dealt with:'"®

There is in addition the problem of deciding whether it is for the authority
requiring the answer, production of documents or the provision of information,
or the court in subsequent proceedings by way of prosecution for an offence, to
decide whether the claim for privilege is correctly made. It is difficult to suppose
that the determination is to be left to an unqualified person. And there are
practical problems in leaving the determination of the correctness of the claim
for privilege to a court in proceedings by way of prosecution for the offence of
refusing to answer questions, provide information or produce documents.

5.3 It was only in the 1980s that this view gave way to judicial acceptance
that the privilege against self-incrimination is too important to be categorised as
merely a rule of evidence, applicable only in judicial or quasi-judicial
proceedings,’”® and that it is part of “the common law of human rights.”**°
Accordingly, it has been held that the privilege can apply outside judicial
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proceedings.® However, even though the privilege is capable of applying in
non-judicial inquiries and investigations, it may be abrogated by legislation.®

THE PENALTY PRIVILEGE

The availability of the penalty privilege

5.4 The current extent of the availability of the penalty privilege is not
entirely clear.  Although its protection was originally limited to court
proceedings, it was subsequently considered to have a wider application.
However, more recently, doubt has been cast on the question of whether it is
available in an extra-judicial context.

Extension of the privilege

5.5 In Pyneboard Pty Ltd v Trade Practices Commission and Another,®
the High Court considered whether the protection of the penalty privilege was
confined to judicial proceedings and was, as a consequence, inherently
incapable of application in a non-judicial context.'** The majority concluded:*®°

. we are not prepared to hold that the privilege is inherently incapable of
application in non-judicial proceedings. The issue of its availability in these
proceedings therefore falls to be decided by reference to the statute itself.

5.6 Because the majority found that, in the circumstances of the case, the
penalty privilege had been impliedly abrogated,'®® it was not necessary to
decide whether it would otherwise have been available.

5.7 Although the majority in Pyneboard did not specifically state that the
penalty privilege was available in non-judicial proceedings, the judgment was
subsequently interpreted in this way:*®’

... Pyneboard establishes that the privilege against exposure to a civil penalty is
not confined in its application to discovery, interrogatories or testimonial
disclosures. It is a general privilege which, absent a contrary legislative
indication, may be invoked outside the course of judicial proceedings whenever
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a person is asked to answer questions or provide information which may tend to
expose that person to a penalty.

The present position

5.8 The High Court has since cast doubt on this interpretation of the
majority decision in Pyneboard:'%®

... [the statement in Pyneboard] does not amount to a holding that the privilege
is available in non-judicial proceedings.

5.9 In the later case, the majority noted in relation to the penalty

privilege:*®

... there seems little, if any, reason why that privilege should be recognised
outside judicial proceedings. Certainly, no decision of this court says it should
be so recognised, much less that it is a substantive rule of law.

5.10 However, the case in question involved a claim for legal professional
privilege and therefore did not directly concern the penalty privilege.

5.11 More recently, in a decision dealing with a different aspect of the
penalty privilege, the majority of the High Court found it unnecessary to
consider the wider question of the application of the privilege beyond judicial
proceedings.**

5.12 Consequently, there is some uncertainty as to whether the penalty
privilege is available in non-judicial proceedings.

5.13 The Australian Law Reform Commission, in its review of civil and
administrative penalties in Australia, expressed the view that the penalty
privilege is a basic and important right that should be given a “clear statutory
imprimatur.”*®* It recommended that “the same protections for individuals
afforded by the privilege against self-incrimination in criminal matters apply in
relation to the imposition of a civil or administrative penalty.”
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SUBMISSIONS

5.14 The Queensland Law Society expressed the view that it is inherently
unfair to compel an individual to provide information that results in his or her
own exposure to a penalty. The Society therefore considered that the penalty
privilege should be available in any circumstance where a penalty may be
imposed:*%

Not only should it be available in a Tribunal but it should also be available in
dealings with an investigator.

5.15 On the other hand, the Public Service Commissioner advised the

Commission: %

Our experience in relation to privilege has been in the context of investigations
in the workplace concerning disciplinary matters. Public service employees
have occasionally sought to rely on privilege to avoid answering questions
about the performance of their duties on the ground that the answers may
incriminate them.

| believe the continued abrogation (of the privilege against self-incrimination) to
be a necessary cornerstone of public service management. In this context it is
difficult to support the availability of penalty privilege beyond judicial
proceedings.

THE COMMISSION’S VIEW

5.16 In an era of increasing governmental regulation of many aspects of
everyday life, civil penalties are a useful tool for securing compliance with a
regulatory scheme. Legislation may provide for civil proceedings for the
imposition of a penalty as an alternative, or in addition, to criminal liability for
non-compliance. Although the imposition of a penalty does not result in a
criminal conviction or the possibility of imprisonment, the consequences can
nonetheless be extremely serious for the individual concerned. They can
include an obligation to pay a pecuniary penalty, dismissal from employment in
the public service or disqualification from engaging in a professional activity. In
some circumstances, the outcome of the imposition of a penalty may be as
onerous for the individual as a criminal conviction.

5.17 In the early stages of an investigation, it may not yet be apparent to the
investigator nor to the individual concerned what kind of action, if any, is likely to
be taken against the individual. As a result, the exercise of investigative powers
by administrative or regulatory authorities may create a significant risk that an
individual will be compelled to provide, in a non-judicial context, information that

103 Submission 13.

194 Letter from the Public Service Commissioner dated 1 November 2004.
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might expose the individual to a penalty. There may also be a risk that, if the
privilege against self-incrimination applies to an investigation but the penalty
privilege does not, derivative use could be made of information provided by an
individual to discover further material that might expose the individual to
prosecution for a criminal offence.

5.18 Further, the enforcement mechanism provided by the legislative
scheme in question may not always involve a judicial proceeding. A civil
penalty may be imposed on an individual as the result of, for example, an
administrative or disciplinary proceeding. In the absence of the availability of
the penalty privilege, an individual would have no protection against a
requirement to provide information that must, inevitably, have the consequence
of the imposition of the penalty.

5.19 The Commission is therefore concerned about the current uncertainty
in the law in relation to the availability of the penalty privilege outside judicial
proceedings.

5.20 The Commission acknowledges that to give statutory recognition to the
penalty privilege in situations other than judicial proceedings may be to confer a
right that is ultimately found not to exist at common law. However, in view of
the close and long-standing association between the privilege against self-
incrimination and the penalty privilege, and of the reasons underlying that
association,'® the Commission believes that the penalty privilege, in the
absence of an express provision to the contrary, should be available not only in
court proceedings but also to an individual who is required to provide
information to a non-judicial inquiry or investigation.

5.21 The Commission is also of the view that the existing confusion about
the availability of the privilege is likely to make it difficult for people to ascertain
with any degree of confidence the true extent of their rights. It considers that
statutory clarification of the situation would promote certainty and consistency in
the law and therefore be in the overall interests of justice.

RECOMMENDATION

5-1 The Commission recommends that, in the absence of an express
provision to the contrary, the penalty privilege should be available
in non-judicial proceedings and investigations as well as in judicial
proceedings.
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See para 2.26-2.32 of this Report.
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Justifications for abrogation

INTRODUCTION

6.1 The Commission’s terms of reference require the Commission to
examine the bases upon which the privilege against self-incrimination has been
abrogated by existing Queensland legislative provisions, and to recommend
whether, in fact, there is ever justification for the abrogation of the privilege.'

6.2 As explained in Chapter 2 of this Report, there is no doubt that, at
common law, the parliament has power to enact legislation that abrogates,
either expressly or by implication, the privilege against self-incrimination and the
penalty privilege.'®” In order to determine whether the legislative abrogation of
either or both of the privileges is justified, it is necessary to consider the
comparative weight of a number of competing public interests.

6.3 In relation to the privilege against self-incrimination there is, on the one
hand, the public interest in upholding the policies that underlie what has come
to be judicially recognised as an important individual human right. On the other
hand, there is a public interest in ensuring that relevant authorities have
adequate powers to inquire into and monitor activities that give rise to issues of

significant public concern:*%®

The courts have clearly expressed the view that the privilege against self-
incrimination is an important human right. Yet the legislature must balance
other public interest considerations against the protection of individual human
rights. In the field of regulation, one crucial public interest is securing effective
compliance or prosecutions. The policy question for the legislature is to decide
in what circumstances public interest considerations should overrule human
rights protection, and whether the regulation of particular activities mandates
different considerations. [note omitted]

6.4 Although to date the penalty privilege has not received judicial
recognition as a substantive right, but is regarded more as a rule of evidence,**
similar considerations may arise in relation to its abrogation. In some situations
the privilege may be an important protection against compulsion to provide to
an investigator or a regulatory authority information tending to result in self-
exposure to a penalty. The Australian Law Reform Commission has noted that
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some civil and administrative penalties carry consequences that are just as
serious as traditional criminal punishments. It suggested that readiness to
remove the privilege more easily in relation to non-criminal penalties may
require reassessment in the light of the convergence of the severity of criminal
punishments and non-criminal penalties.?®® Yet there is also a need for certain
regulatory authorities to have sufficient powers to secure compliance with
legislative schemes that have been created to protect other public interests.

6.5 In this chapter, the Commission considers the balance between, on the
one hand, the protection conferred by the privileges and, on the other, the
development of stronger investigative and regulatory powers, as well as the
circumstances, if any, in which the need for those investigative and regulatory
powers may be sufficient to justify abrogation of either or both of the privileges.

THE BALANCE BETWEEN COMPETING INTERESTS

6.6 In general terms, the abrogation of the privilege against self-
incrimination is usually said to be justified in circumstances where the public
interest in obtaining information is greater than the public interest in providing
protection from compelled self-incrimination.  Similarly, abrogation of the
penalty privilege may be justified if the public interest in the ability of an
investigative or regulatory authority to access the information it needs to be able
to perform its functions effectively outweighs the public interest in upholding the
privilege.

6.7 The process of weighing these competing public interests involves
consideration of the contemporary and contextual relevance of the policies that
underlie the privileges, of the extent of the protection granted in exchange for
the loss of privilege and of the weight of the issues giving rise to the perceived
need for power to compel the provision of information.

The underlying policies

6.8 The public interest in upholding the privilege against self-incrimination
and the penalty privilege is based on preserving the policies that underlie the
privileges. The principal rationales for the privileges - both historic and
contemporary - were discussed in Chapter 3 of this Report.

6.9 In considering the weight to be attributed to the policy bases that
support the privileges, it must be remembered that, whatever the true
explanation for their origin,?®* the current political conditions and the present
legal system are vastly different from those prevailing at their inception. The
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New Zealand Law Commission observed:2%?

The privilege against self-incrimination arose in a time when the consequences
of incrimination were harsh. Many current applications of the privilege have
moved far from the historical roots of the privilege. ... there is a strained
artificiality in modern applications of the privilege in which the potential
detrimental effect of the incrimination involved is minimal.

6.10 In the circumstances of a particular situation, some of the rationales for
the existence of either or both of the privileges may therefore no longer be as

compelling as they once were:**

... the protection afforded by the privilege is now so far reaching that it has
been described as protection against being compelled to say anything which
“may tend to bring him into the peril and possibility of being convicted as a
criminal” or as protection “against exposure to conviction for a crime”. ...

. the protection now conferred by the privilege extends well beyond the
objects originally sought to be achieved by way of protecting natural persons
from the abuses which necessitated the introduction of the privilege. [notes
omitted]

6.11 On the other hand, in an era of increased legislative regulation and
demands for greater investigative powers for regulatory authorities, there
remains a need for protection against the way in which these powers may be
exercised.

The extent of protection

6.12 Legislation abrogating the privileges may include provisions designed
to limit the potentially adverse effects of the abrogation by providing procedural
and other safeguards that reflect the policies on which the privileges are based.

6.13 Procedural safeguards may include factors such as the need for an
individual to be given reasonable notice of the requirement to produce
information, for the time and location for giving the information to be specified,
and for the general nature of the required information to be identified. This kind
of compensation for the loss of privilege may alleviate concerns about potential
abuse of powers of interrogation and about infringement of rights to personal
liberty and privacy.

6.14 Other safeguards may include the provision of an immunity against the
future use of information obtained as a result of the abrogation. An immunity
protects against the use of the information, either as evidence against the
individual who gave it (a “use immunity”) or, in some cases, as a lead to
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uncover further information that might be used as evidence against the

individual (a “derivative use immunity”). It has been said that:***

The essentials of the privilege are not necessarily sacrificed by requiring
disclosure of information when the use to which it is put is controlled and
limited. Requiring disclosure under such limitations can provide relief from the
necessity of choosing between complete protection and no protection at all,
between a person’s right to remain silent and the government’s right to compel
incriminating information and to use it for all purposes including criminal
prosecution.

6.15 The existence of an immunity may also lessen the impact of the
abrogation of the privilege against self-incrimination on the essential nature of
the criminal justice system. The effect of the immunity would be that, if an
accused had been required to provide self-incriminating information, the
information could not be used directly or, depending on the scope of the
immunity, indirectly to prove his or her guilt. To convict the accused of the
alleged offence, the prosecution would have to rely on evidence provided by
sources other than the accused, and so the risk that the onus of proof would be
affected by the abrogation of the privilege would be avoided.

6.16 In an action for a penalty - a proceeding which, although following civil
procedures, has been likened to a criminal prosecution®® - the imposition of the
penalty would also depend on independently obtained proof.

6.17 Further, restraints on the use of information obtained under a power of
compulsion are likely to relieve the individual who provided the information of
the need to make the invidious choice between self-exposure to conviction or
the imposition of a penalty, the consequences of committing perjury or another
offence for giving false information, and the risk of punishment for refusing to
provide the information.

The issues giving rise to the need for power to compel the provision of
information

6.18 In some situations relevant authorities may need adequate powers to
inquire into and monitor activities that give rise to issues of significant public
concern, or to ensure compliance with a regulatory scheme intended to protect
or further an important public interest.

6.19 For example, an Act may regulate road use throughout the State. It
may give powers to certain officers in relation to the investigation of dangerous
situations involving the transport of goods by road. In the event of an accident
that resulted in the spill of a hazardous chemical, issues may arise in relation to
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the safety of other road users, the health and safety of people in the immediate
vicinity, the risk of damage to property or the impact on the environment. It
would obviously be crucial to identify the chemical in order to allow appropriate
action to be taken. The weight of the public interest in the issues involved may
therefore justify the grant to an officer authorised under the Act of the power to
require an individual likely to have knowledge of the identity of the spilled
substance to answer questions or to produce documents, even though that
information might show that the individual who provided it had committed an
offence, or might be liable to a penalty.

6.20 Similarly, an Act may be designed to protect the health and safety of
people at coal mines and of people affected by coal mining operations. The Act
may confer certain powers in relation to the investigation of accidents or
incidents at coal mines. If, for example, there were an explosion at a coal mine,
it would be necessary to determine the cause of the problem so as to address
any immediate risk to life or property and to identify ways of eliminating, or at
least reducing, the likelihood of a future recurrence. It may therefore be in the
overall public interest for an investigator to be able to compel an individual who
might have relevant information about the explosion to disclose that information,
even though, by so doing, the individual might incriminate himself or herself, or
expose himself or herself to a penalty.

6.21 Where, as in the above scenarios, the disclosure of information is an
incidental by-product of an investigation directed at ascertaining facts, rather
than securing a conviction or the imposition of a penalty, the public interests
protected by the legislation in question may justify the abrogation of the
privilege:?®

.. in a great many situations, ..., use of incriminating information for purposes
other than prosecution will satisfy the reason for compelling disclosure.

6.22 The information that an individual is required to disclose may also be
the by-product of compliance with a regulatory requirement, such as keeping
prescribed records. In such a situation, the importance placed on the regulation
of a particular activity may justify the loss of protection against self-incrimination
or self-exposure to a penalty that occurs as a result of a statutory obligation to
produce those records.?®’

THE CIRCUMSTANCES IN WHICH ABROGATION MAY BE JUSTIFIED

6.23 The range of rationales for the existence of the privileges and the
variety of situations in which they may be invoked make it difficult to express a
simple formula about the circumstances in which abrogation might be justified.
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6.24 The New Zealand Law Commission proposed the following factors for
consideration in determining whether removal or limitation of the privilege

against self-incrimination would be appropriate in a given context:**®

o the nature and the degree of the risk of self-incrimination in the particular
circumstances;

o the necessity of the self-incriminatory disclosures for the effective

performance of statutory functions or determination of material issues in
proceedings;

o whether or not an alternative legal means of obtaining the necessary
information (for example, the issue of a search warrant or the existence
of real evidence) is available;

o whether or not the privilege provides important protections at the time
when the disclosure is sought (for example, whether there is a prospect
of abusive questioning techniques), which an immunity cannot provide;
and

o whether or not any immunity provided in place of the privilege (that is, a
use immunity or a derivative use immunity) can guarantee sufficient
protection to the individual in the circumstances.?*®

6.25 In Queensland, the Scrutiny of Legislation Committee of the
Queensland Legislative Assembly?’® has developed criteria for determining
whether proposed legislation contains “appropriate” protection against self-
incrimination as required by the Legislative Standards Act 1992 (QId).**! In the
view of the Committee, denial of the protection afforded by the privilege against
self-incrimination is potentially justifiable only if:**?

o the questions posed concern matters which are peculiarly within the
knowledge of the persons to whom they are directed, and which it would
be difficult or impossible to establish by any alternative evidentiary
means; and

2
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o the proposed legislation prohibits the use of information obtained in

prosecutions against the person;**® and

o in order to secure this restriction on the use of the information obtained,
the person should not be required to fulfil any conditions (such as
formally claiming the right).

THE DISCUSSION PAPER

6.26 In the Discussion Paper,?** the Commission suggested that justification

for abrogation in a particular case would require an identification of the public
interest at stake, consideration of any evidence that abrogation had in fact been
shown to advance the public interest, and persuasion that there were no other
effective means by which the information could be obtained.?*

6.27 The Commission noted that determination of whether abrogation could

be %'u65tified might therefore involve a case by case assessment of issues such
1

as:

o the rationales for the privilege in general, and the specific rationales that
have relevance to the particular situation;

o the justification advanced for abrogating the privilege;

o whether the extent of the abrogation is no more than necessary to
achieve the public interest supporting the abrogation; and

o whether adequate safeguards exist to minimise the potentially adverse
effects of abrogation.

6.28 Submissions were sought on the following issues:

o whether, in relation to the provisions identified in Chapters 4 to 8 of the
Discussion Paper, the matters put forward by the various government
departments justified the abrogation of the privilege; and

o whether there were any other matters, such as the provision of
procedural safeguards, that might justify the abrogation of the privilege.
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SUBMISSIONS

Privilege against self-incrimination

6.29 A number of submissions expressed concern at the extent to which the
privilege against self-incrimination has been eroded by legislation that confers
regulatory and investigative powers.?*” The Bar Association of Queensland, for
example, commented:**8

In many cases, the alleged conduct the subject of investigation is not of
sufficient widespread, general public interest as to justify a conclusion that the
public interest in determining the truth of the alleged conduct outweighs the
individual’s privilege against self-incrimination.

The fact that a body is charged with the obligation to investigate potential
offences, and that investigation may be hampered by reliance on the privilege
against self-incrimination, can not, and should not, justify the abrogation of that
privilege.

6.30  The Queensland Law Society observed:?*°

. the privilege against self-incrimination is a substantive human right.
Governments should be extremely cautious about removing or tampering with a
human right, in whatever context that might occur.

6.31 The submissions that considered the justifications put forward in the
Discussion Paper for existing Queensland provisions that abrogate the privilege
against self-incrimination acknowledged the need to balance the individual right
not to provide self-incriminating information against the public interest in the
investigation of matters of public importance.?® One respondent observed:**

Whilst it is important that the public interest issue be appropriately recognized
and addressed, the rights of the individual should not be unnecessarily
minimized, diminished or displaced.

6.32 Not surprisingly, the submissions revealed a difference of opinion with
respect to the weight that the respondents considered should be given, in
resolving the tension between the competing interests, to individual rights on
the one hand and to the broader public interest on the other.

6.33 The Bar Association of Queensland submitted that abrogation of the
privilege against self-incrimination could be justified only “where the public
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interest far outweighs retention of the privilege”.??> As an example of a situation
that would satisfy this test, the Association identified circumstances involving
“an allegation of general, widespread or institutionalized misconduct considered
to be of sufficient general importance to warrant establishment of a Commission
of Inquiry.”

6.34 However, the Department of Tourism, Racing and Fair Trading, as an
agency with a strong regulatory focus, considered that some abrogation or
modification of the privilege was often necessary to obtain information to ensure
that alleged or potential wrongdoing in the marketplace could be thoroughly
investigated.?*

6.35 Some respondents supported the criteria established by the Scrutiny of
Legislation Committee of the Queensland Legislative Assembly,** and those
proposed by the New Zealand Law Commission.??

6.36 Two respondents referred to the need for procedural safeguards in the
way self-incriminating information is obtained.””® One of these respondents, a
youth legal service, also expressed the view that abrogation would not be
appropriate in circumstances where alternative investigative methods, such as
search warrants, are available.

6.37 Some respondents identified additional criteria as potential justifications
for abrogation.

6.38 In the view of the Queensland Law Society, consideration should be
given to the question of “whether the public interest is advanced by abrogation”.
The Law Society proposed a test:??’

... based on an assessment of available evidence that demonstrates the need
for the abrogation and the real results that would be expected to be achieved by
any abrogation.

6.39 The Department of Tourism, Racing and Fair Trading noted an
increasing trend toward development of legislation consistent with that of other
States and Territories. It cited the agreement between the States and
Territories to adopt certain core provisions of the Cooperatives Act 1996 (Vic)
that abrogate the privilege:?*®
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It was a recommendation of a working party of the Standing Committee of
Attorneys-General for cooperatives legislation, that any changes to the core
consistent provisions would require the approval of a simple majority of the
members of the Ministerial Council for Co-operatives Laws. If the abrogation ...
was removed from the Queensland legislation, it would be inconsistent with
other Cooperative legislation throughout Australia.

6.40 Queensland Transport was of the view that, in most cases concerning
the investigation of an offence, abrogation would be justified by the grant of an
immunity to the witness.?*°

6.41 Another respondent supported abrogation of the privilege in cases of
serious financial dishonesty.?*

The penalty privilege

6.42 The Queensland Law Society considered that there may be policy
arguments in favour of a less stringent set of criteria to justify the abrogation of
the penalty privilege. However, the Law Society had practical concerns about
this approach:**!

... there are significant difficulties particularly where the matter is one which is
amenable either to penalty provisions or criminal prosecution or where the
penalty provision investigation may unearth information which could lead to a
criminal prosecution.

6.43 The Society therefore concluded that it would “safer” and would “create
less risk of inconsistency” to adopt a uniform test.

THE COMMISSION’S VIEW

The need for legislative criteria

6.44 The Commission shares the view of those respondents who expressed
concern at the extent to which the privilege against self-incrimination has been
legislatively abrogated in Queensland. The Commission’s review of
Queensland provisions that abrogate the privilege has led it to conclude that, in
many instances, those provisions may have been routinely adopted without
adequate thought having been given to the justification for the abrogation. In
the Commission’s view, such a situation is highly undesirable.

6.45 The Commission therefore believes that there is a need for the
introduction of legislative criteria for determining whether the inclusion of an
abrogation provision can be justified. In the view of the Commission, the only

229 Submission 2.

230 Submission 10.

231 Submission 13.



Justifications for abrogation 53

current mechanism for monitoring the implementation of legislation that
abrogates the privilege against self-incrimination is inadequate to ensure
effective protection against the enactment of abrogation provisions in
circumstances where the abrogation may not be able to be justified.?

6.46 The Commission is also of the view that there is a need for legislation
to clarify the situation with respect to the circumstances in which abrogation of
the penalty privilege is justified. Because of the inter-related nature of the
privilege against self-incrimination and the penalty privilege, and because of the
potentially serious impact of the imposition of a penalty in some situations, the
Commission is of the view that, in any consideration as to whether the
abrogation of the penalty privilege can be justified, the same factors should be
taken into account as are relevant to the justification of the abrogation of the
privilege against self-incrimination. This is especially so since it has been held
that abrogation of the privilege against self-incrimination will impliedly abrogate
the penalty privilege.?*

6.47 In considering the circumstances in which abrogation of the privileges
might be justified, the Commission has had regard to the factors put forward by
the New Zealand Law Commission as relevant to abrogation of the privilege
against self-incrimination,”* the criteria developed by the Queensland Scrutiny
of Legislation Committee for deciding whether proposed legislation complies
with the requirements of the Legislative Standards Act 1992 (Qld),*®
recommendations made by other law reform agencies, the views expressed by
government departments and statutory authorities that provided the
Commission with information about legislation that abrogates either or both of
the privileges, as well as the submissions received by the Commission.

Factors that may justify abrogation

6.48 In the view of the Commission, there are only two real bases for
justifying abrogation of the privilege against self-incrimination and/or the penalty
privilege. The grounds for justification concern the public interest to which the
information that would be compelled by abrogation of privilege relates and
whether the provision of the compelled information is required in compliance
with a legislative regulatory system to which the individual has voluntarily
subjected himself or herself.
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6.49 The Commission considers that it should be necessary for a proposed
legislative provision that would abrogate either or both of the privileges to satisfy
at least one of these criteria.

The public interest to which the information relates
The importance of the public interest

6.50 The Commission considers that abrogation of either or both of the
privileges may be justified if the information to be compelled as a result of the
abrogation concerns an issue of major public importance that has a significant
impact on the community in general or on a section of the community.

6.51 For example, an inquiry or investigation into allegations of major
criminal activity, organised crime or official corruption or other serious
misconduct by a public official in the performance of his or her duties might
justify the abrogation of the privileges. Abrogation might also be justified where
there is an immediate need for information to avoid risks such as danger to
human life, serious personal injury or damage to human health, serious damage
to property or the environment, or significant economic detriment, or where
there is a compelling argument that the information is necessary to prevent
further harm from occurring.

The extent to which the information is likely to benefit the public interest

6.52 In addition to the significance of the public interest in question, the
Commission believes that consideration should be given to the extent to which
abrogation of either or both of the privileges could reasonably be expected to
benefit that public interest. If it cannot be demonstrated that information
obtained as a result of the exercise of coercive powers is likely to significantly
protect or advance the relevant public interest, it is unlikely that the abrogation
would be justified. Conversely, if it is clear that the abrogation is likely to
substantially promote the public interest, it is more likely that the abrogation can
be justified.

Regulatory schemes

6.53 Abrogation of either or both of the privileges may also be justified in a
situation where an individual is required to co-operate with a legislative
regulatory system to which the individual has voluntarily subjected himself or
herself.

6.54 For example, some regulated activities require government
authorisation in the form of a licence or permit in order to engage lawfully in that
activity. There is a persuasive argument that society is entitled to insist on the
provision of certain information from those who voluntarily submit themselves to
such a regulatory scheme.?*® The basis of the argument is that participation in
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the scheme is a matter of choice and, if undertaken, necessarily involves
acceptance of submission to the requirements of the scheme, including
compulsion to provide information. In other words, in some situations,
participation in a regulated activity may be considered to amount to a waiver of
privilege. This may be particularly so in the context of records that are required
to be kept as part of a mechanism for ensuring compliance within a regulatory
framework.

6.55 A regulatory authority’'s need to secure compliance with the
requirements of a legislative scheme is likely to be of particular relevance in
relation to the abrogation of the penalty privilege.

6.56 However, the Commission is concerned that the argument that
voluntary submission to a regulatory scheme justifies abrogation should not be
taken too far. There are many activities that are government regulated, and
while, in theory, participation in these activities is voluntary, often they are
activities that are an essential part of daily life.

Additional factors that must be taken into consideration

6.57 Even though abrogation of the privilege against self-incrimination
and/or the penalty privilege may be justified on one of the above grounds, a
proposed abrogation provision may not necessarily be appropriate in the
circumstances of a particular Act. There are, in the view of the Commission,
several additional factors that, while not themselves justifications for the
abrogation of privilege, are nevertheless relevant to the decision as to whether
or not the legislation in question should abrogate either or both of the privileges.
The Commission therefore considers that, once it has been established that
abrogation might be justified, these factors must also be taken into account.

6.58 The relative importance of each of these factors may vary according to
the context in which abrogation is proposed. The weight to be given to the
various factors may also depend on the privilege sought to be abrogated.

6.59 The factors are:

o whether there are alternative means of obtaining the information;

o whether an immunity is provided against the use of compelled
information;

o whether there are procedural safeguards in place;

o whether the information is contained in a document that is already in

existence; and

o whether the extent of the abrogation is no more than necessary to
achieve the intended purpose of the abrogation.
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The absence of alternative means of obtaining the information

6.60 One of the factors identified by both the New Zealand Law
Commission®®’ and the Scrutiny of Legislation Committee of the Queensland
Legislative Assembly®*® as a potential justification for abrogation of the privilege
against self-incrimination is the absence of an alternative source of the
information. The New Zealand Commission suggested that account should be
taken of the availability of an alternative legal means (such as a search warrant)
of obtaining the information. Under the Scrutiny of Legislation Committee’s test,
it is essential that the questions posed concern matters peculiarly within the
knowledge of the persons to whom they are directed that would be difficult or
impossible to prove by alternative evidentiary means.

6.61 It appears to this Commission that the perceived need for information
has of itself frequently been looked upon as justifying the grant of coercive
powers to obtain that information. Many of the responses received by the
Commission from government departments emphasised that abrogation of
privilege was necessary to obtain information relevant to the operation of
legislation administered by the department in question.?®®  While the
Commission acknowledges that many statutory officers and bodies require
investigative powers in order to perform their legislative functions, it believes
that there is a significant distinction between the need to undertake an
investigation and the need, in the conduct of that investigation, to compel an
individual to incriminate himself or herself or to expose himself or herself to the
imposition of a penalty.

6.62 Further, the Commission is concerned by a view that, where an
investigator has been authorised by a search warrant to enter premises, a
requirement that an individual produce a document that might incriminate the
individual or expose him or her to a penalty can be justified because it would
serve to minimise the inconvenience caused by the execution of the warrant by
avoiding the need for the investigator to undertake a lengthy and disruptive
search of the premises.?”® In the view of the Commission, the desire for a
speedier and more cost-effective means of obtaining information does not justify
requiring an individual to risk self-incrimination or self-exposure to a penalty.

6.63 The Commission acknowledges, however, that if abrogation is
otherwise justified, the lack of an alternative source of information is relevant to
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the issue of whether abrogation is appropriate in the circumstances. In the view
of the Commission, consideration must therefore be given to the following:

o whether the information could not reasonably be obtained in any other
lawful way;
o the extent to which the use of another lawful way of obtaining the

information would be likely to assist in the investigation in question; and

o whether resort to another lawful way of obtaining the information would
be likely to prejudice, rather than merely inconvenience, the
investigation.

The provision of an immunity

6.64 The test employed by the Scrutiny of Legislation Committee of the
Queensland Legislative Assembly requires that, in order to justify abrogation of
the privilege, proposed legislation should prohibit the use of compelled
information in prosecutions against the person who provided it. The Law
Commission of New Zealand also proposed that account should be taken of
whether or not any immunity provided in place of the privilege against self-
incrimination could guarantee sufficient protection to an individual who provided
compelled information.

6.65 This Commission has considered whether the inclusion of an immunity
should be a factor that would justify abrogation. However, the Commission is of
the view that such an approach may obscure, or at least distort, the justification
process. This is particularly so in the light of the Commission’'s
recommendation, in Chapter 9 of this Report, that abrogation should ordinarily
be accompanied by an immunity to compensate for the loss of the protection
that would otherwise have been available. In the Commission’s view, to justify
abrogation on the ground that the compelled information is protected by an
immunity may result in failure to focus on and clearly identify the reason for the
need to require the provision of the information. It may create a perception that,
regardless of the context, it is justifiable to compel an individual to incriminate
himself or herself, or to expose himself or herself to a penalty, provided that the
information thus obtained cannot be used in evidence against the individual.
The Commission does not agree with this proposition.

6.66 Nonetheless, the Commission acknowledges that the inclusion of an
iImmunity is an important protection for an individual who has been compelled to
provide information that is self-incriminatory or that might expose the individual
to the imposition of a penalty.

6.67 The Commission is therefore of the view that, in determining whether
abrogation is appropriate in the context of a particular Act, consideration must
be given to the nature and extent of any immunity provided.
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Procedural safeguards

6.68 The New Zealand Law Commission proposed that consideration should
be given to whether or not the privilege against self-incrimination provides
important protections at the time when the disclosure of the information is
sought.?** The privileges may, for example, protect the individual required to
give the information from abusive questioning, or from an invasion of privacy.?*?

6.69 For the reasons expressed above in relation to the provision of an
immunity, the Commission does not consider that the inclusion of procedural
safeguards is a justification for abrogation of privilege. Nonetheless, it
recognises that protections about the way in which a requirement to provide
information must be made and the conditions that must apply when the
information is provided may be highly relevant to the appropriateness of a
proposed provision that would abrogate either or both of the privileges.

6.70 The Commission is therefore of the view that, in determining whether
the abrogation of the privilege against self-incrimination and/or the penalty
privilege is appropriate, consideration must be given to the adequacy of the
procedural safeguards that will apply when the requirement to provide the
information is imposed, and when the individual provides the information.

Documents that are already in existence

6.71 In Chapter 4 of this Report, the Commission raised the issue of
documents that are already in existence at the time when a requirement to
provide information is imposed.?*®

6.72 In the view of the Commission, a distinction can be drawn between
documents of this kind, and documents that an individual is required to bring
into existence as a result of the abrogation of the privilege against self-
incrimination or the penalty privilege.

6.73 In the case of the former, since the document already exists, the
individual is not compelled to communicate the information for the purpose of
the investigation or inquiry. Although the individual may be forced to produce
the document, there may be less cause in such a situation for the application of
the rationales for either of the privileges.

6.74 The Commission is therefore of the view that, with respect to
information in documentary form, whether the document is already in existence
at the time when the requirement to provide information is imposed is a factor
relevant to the appropriateness of the abrogation of either or both of the
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privileges. This may be particularly so if the document is one that is required to
be kept in compliance with a legislative regulatory scheme.

The extent of the abrogation

6.75  As noted in Chapter 3 of this Report,?** one rationale for the existence
of the privileges is to prevent an abuse of power by the State by protecting
personal freedoms and maintaining “a proper balance between the powers of
the State and the rights and interests of citizens.”* Following from that, it is
critical that any legislative provision that abrogates either or both of the
privileges should abrogate only to the extent strictly necessary to achieve the
intended purpose of the abrogation. If a legislative provision abrogates either or
both of the privileges more widely than is necessary, then individuals are
deprived without justification of an important safeguard, and the proper balance
between the powers of the State and the rights of the individual is lost.
Ensuring that privilege is abrogated only to the extent necessary in the
circumstances limits the potentially adverse effects of the abrogation.

6.76 The Commission is therefore of the view that, in determining whether
the abrogation of the privilege against self-incrimination and/or the penalty
privilege is appropriate, consideration must be given to whether the extent of
the abrogation is no greater than necessary to achieve the intended purpose of
the abrogation.

Factors that do not justify abrogation of the privilege

6.77 There are two factors that have been proposed as justifications for
abrogation but that, in the Commission’s view, should not be taken into account.
These factors are:

o the extent of the risk faced by an individual as a result of the abrogation
of privilege; and

o whether the abrogation provision is part of a uniform legislative scheme.
The extent of the risk

6.78 The New Zealand Law Commission proposed that one of the factors
that should be taken into account when it is proposed to remove or limit the
privilege against self-incrimination is the nature and the degree of risk of self-
incrimination in the particular circumstances.?*® However, that Commission did

244 See para 3.12-3.19 of this Report.

245 Caltex Refining Co Pty Ltd v State Pollution Control Commission (1991) 25 NSWLR 118 per Gleeson CJ at
127. Although the decision of the New South Wales Court of Criminal Appeal in this case was reversed on
appeal to the High Court of Australia (Environment Protection Authority v Caltex Refining Co Pty Ltd (1993)
178 CLR 477), the existence of the rationale was not disputed. This issue was rather whether the rationale
justified the availability of the privilege to corporations: see per Mason CJ and Toohey J at 500-501.
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not elaborate upon how it envisaged that policymakers and legislators would
assess the extent of the risk.

6.79 In the view of this Commission, there is a fundamental problem with the
New Zealand Commission’s approach. The considerations that it raises
concern the impact of the abrogation on an individual who is compelled to
provide information. They assume that the risk to the individual can be reliably
predicted across the diverse circumstances in which a power of abrogation may
be exercised after it has been enacted. However, this Commission believes
that it will often be extremely difficult or speculative, at the time legislation is
passed, to try to determine what the risk will be at some future date in the
circumstances of a particular case.

6.80 For example, many Acts confer powers of investigation and enquiry
that are general in nature. When such an Act is introduced, it will not be
possible to identify the precise risk to which compelled information might
expose an individual who provides it or the extent of the impact of the
compulsion to divulge the information. The information may be relevant to a
range of contraventions of the Act in question, ranging from trivial breaches to
serious offences.

6.81 Further, it may not be possible to foresee how a particular abrogation
provision will interact with other legislation. An abrogation provision contained
in an Act may have unintended consequences if the compelled information
obtained as a result of the abrogation discloses an offence or exposes the
individual who provided the information to a penalty under a different Act.

6.82 There is also the possibility that circumstances may change between
the time when an abrogation provision is enacted and the time, at some
uncertain date in the future, when the power to compel the disclosure of
information is exercised. In such a situation, any attempt to predict and assess
the risks created by the provision may be falsified by subsequent events. For
example, at the later date there may be a newly-created offence or a more
substantial penalty for an existing offence. The risk of prosecution for an
offence may also depend upon the prosecution policies of authorities and these
may change over time.

6.83 It could perhaps be argued that the impact on an individual of self-
exposure to a penalty is likely to be less serious than the risk of self-
incrimination, which might expose the individual to conviction for a criminal
offence. On this approach, the possible consequences of the risk of a criminal
record, even for a minor offence, would preclude any consideration of the extent
of the risk as a justification for abrogation of the privilege against self-
incrimination, while the potential impact of abrogation on an individual might be
a factor that would justify abrogation of the penalty privilege.

6.84 Again, however, it might not always be possible to foresee the use to
which compelled information will be put. For example, if the compliance
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mechanism of a legislative regulatory scheme includes the imposition of a
penalty as well as prosecution for a criminal offence, the decision about the
course of action to be taken against an alleged offender may not be made until
after the conclusion of the investigation. The nature and extent of the risk to
which an alleged offender might be exposed by compelled information would
not be able to be determined in advance and therefore could not be used as a
justification for abrogation.

6.85 Moreover, in considering grounds for justifying the abrogation of
privilege, it may be dangerous to generalise about the potential impact of
abrogation, and whether the risk of self-incrimination is necessarily more
serious than the risk of self-exposure to a penalty. The extent of the risk will
depend largely on the circumstances of a particular situation. While a criminal
conviction is always serious, a penalty such as disqualification from a
profession or the loss of a licence to carry out an activity may also be
considered extremely onerous.

6.86 Even if the extent of the risk to an individual at some unspecified future
date could be reliably assessed, notwithstanding the wide variety of
circumstances to which a power to compel information could be applied, it is not
apparent how the impact of abrogation should be taken into account. In
particular, it is not apparent how a high risk of exposure to a small penalty
should be compared to a low risk of exposure to a substantial penalty.

6.87 The Commission is therefore of the view that consideration should not
be given to the extent of the risk to which a proposed provision that would
abrogate the privilege against self-incrimination and/or the penalty provision
might expose an individual.

Uniform legislative schemes

6.88 One of the submissions received by the Commission in response to the
Discussion Paper raised the question of abrogation of privilege in the context of
uniform legislative schemes or attempts to achieve consistency of legislation
between jurisdictions.?*’

6.89 The Commission recognises the importance of co-operative legislative
schemes in a federal system of government such as exists in Australia. There
is often a need for a uniform, or at least consistent, approach to legislation to
ensure that cross-border compliance can be achieved to the greatest possible
extent.

6.90 However, the fact that abrogation of the privilege against self-
incrimination or the penalty privilege is a feature of a uniform scheme does not
necessarily mean that sufficient regard has been had to the necessity for the
abrogation. In the view of the Commission, privilege should not be abrogated,
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even in the context of a uniform legislative scheme, unless the abrogation is
otherwise justified in accordance with the criteria identified by the Commission
in this chapter.

RECOMMENDATIONS

The Commission recommends enactment of legislation of general
application to the effect that:

6-1 A legislative provision should not abrogate the privilege against
self-incrimination and/or the penalty privilege unless the abrogation
is justified and appropriate having regard to the matters set out
below.

6-2 Abrogation of the privilege against self-incrimination and/or the
penalty privilege depends for its justification on:

(@) (1) the importance of the public interest sought to be
protected or advanced by the abrogation of the
privilege; and

(i)  the extent to which information obtained as a result of
the abrogation could reasonably be expected to benefit
the relevant public interest; or

(b)  whether the information relates to the conduct of an activity
regulated under an Act, in which the individual is or was
authorised to participate.

6-3 Abrogation of the privilege against self-incrimination and/or the
penalty privilege, even though it may be justified on one or more of
the matters referred to in Recommendation 6-2, also depends on:

(@) whether the information that an individual is required to give
could not reasonably be obtained by any other lawful means;

(b) if alternative means of obtaining the information exist:

0) the extent to which the use of those means would be
likely to assist in the investigation in question; and

(i)  whether resort to those means would be likely to
prejudice, rather than merely inconvenience, the
investigation,;
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()

(d)

()

(f)

the nature and extent of the use, if any, that may be made of
the information as evidence against the individual who
provided it;

the procedural safeguards that apply when:

(1) the requirement to provide the information is imposed,;
and

(i)  theinformation is provided,;
in the case of information in documentary form, whether the

document is in existence at the time the requirement to
provide the information is imposed;

whether the extent of the abrogation is no more than is
necessary to achieve the purpose of the abrogation.




Chapter 7

Implied abrogation

INTRODUCTION

7.1 As explained in Chapter 2 of this Report, it is not necessary for a
provision to include express words of abrogation for the privilege against self-
incrimination to be excluded.?”® However, because the privilege is considered
to be such an important human right,?*® courts will hold that legislation has
abrogated the privilege only if the intention to do so is clearly apparent.?®®

7.2 Where the privilege against self-incrimination is abrogated, the privilege
against self-exposure to a penalty will also be abrogated by implication.”**
However, abrogation of the penalty privilege does not impliedly abrogate the
privilege against self-incrimination.

THE TEST FOR IMPLIED ABROGATION

7.3 In the absence of express words of abrogation, the exclusion of the
privilege against self-incrimination will depend on whether the provision in
question sufficiently demonstrates the relevant intention by “necessary
implication.””*? The phrase “necessary implication” has been said to “import a
high degree of certainty as to legislative intention.”*>

7.4 Whether or not a particular provision has the effect of impliedly
abrogating the privilege must therefore be considered in the light of not only the
language of the particular provision but also the provision’s character and
purpose.?®*
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7.5 Until recently, the test adopted by the High Court of Australia to
detegg;line whether a provision had abrogated the privilege by implication was
that:

The privilege will be impliedly excluded if the obligation to answer, provide
information or produce documents is expressed in general terms and it appears
from the character and purpose of the provision that the obligation was not
intended to be subject to any qualification. This is so when the object of
imposing the obligation is to ensure the full investigation in the public interest of
matters involving the possible commission of offences which lie peculiarly within
the knowledge of persons who cannot reasonably be expected to make their
knowledge available otherwise than under a statutory obligation.

7.6 However, the High Court has now reconsidered the issue of implied
abrogation,”® and has unanimously rejected the notion that an expression in
general terms is sufficient to abrogate a fundamental common law right:’

. courts do not read general words in a statute as taking away rights,
privileges and immunities that the common law or the general law classifies as
fundamental unless the context or subject matter of the statute points irresistibly
to that conclusion.

7.7 The High Court's emphasis on the need for a clear and unambiguous
statement of legislative intention to abrogate the privilege reflects a concern that
words of generality in a statute might have consequences not considered by the
legislature, and that judicial reliance on such words to take away or override a
fundamental human right would create a risk of giving the legislation an
operation that was not intended by the Parliament.?*®

7.8 The Court adopted a considerably more stringent approach, requiring
that retention of the privilege must “significantly impair” functions under the
legislation in question®® or that the relevant provision would be “rendered
inoperative” or “its object largely frustrated” if the privilege were to prevail over
the legislation.?®® It was observed that a power conferred in general terms
would be unlikely to contain the necessary implication, since general words
would almost always be able to be given some operation, even if that operation
were limited in scope.?®*
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THE PROBLEMS OF IMPLIED ABROGATION

7.9 The lack of express words of abrogation can mean that it is sometimes
difficult to identify those provisions that have the effect of impliedly abrogating
the privilege.

7.10 As a general rule, where a provision makes no reference to the
privilege, there is a presumption that the legislature did not intend to alter a
fundamentally important common law principle.?®> However, because this
presumption may be displaced in the context of a particular legislative scheme,
it can be difficult to determine with any degree of certainty whether the privilege
has survived a particular provision or has been abrogated by it.

7.11 For example, an Act may require the provision of information unless
there is a reasonable excuse for failing to provide the information. If the
provision does not also specifically state that self-incrimination is not a
reasonable excuse, the privilege will generally survive as a ground for refusing
to comply. However, the situation is less clear if there are other provisions in
the same Act that require the provision of information but expressly recognise
self-incrimination as a reasonable excuse for not complying with the
requirement.?®®

7.12 Confusion can also arise if legislation that requires the provision of
certain information does not refer to the privilege,?®* but grants an immunity in
relation to the information obtained.?®® It is unclear in such a situation whether,
in the absence of express words of abrogation, the inclusion of an immunity
amounts to a sufficient indication of legislative intent to remove the privilege.?®®

7.13 The Australian Law Reform Commission, in commenting on the need
for consistency in legislative provisions concerning the privilege and its scope of
application, noted that the need is particularly apparent where legislation
impliedly abrogates the privilege. It also observed that the human rights
justifications for the privilege suggest that legislation should provide certainty as
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to how the law applies in relation to the privilege.?®” Recognising the problems
that can result from implied abrogation, that Commission recommended that
any legislative scheme that seeks to abrogate or modify the privilege against
self-incrimination or self-exposure to a non-criminal penalty must do so by
express reference to the privilege or privileges that it seeks to abrogate or
modify.%°®

THE DISCUSSION PAPER

7.14  In the Discussion Paper,®®® the Commission identified a number of

provisions that, although not expressed to remove the privilege against self-
incrimination, may have the effect of abrogating it by implication.*”

7.15 The Commission noted its concern about the uncertainty created by
provisions of this kind.?"*

7.16 The Commission sought submissions on the issue of whether
legislation that requires the provision of information unless there is a reasonable
excuse for failing to provide the information should also provide whether self-
incrimination is or is not a reasonable excuse for failing to provide the
information.?’?

SUBMISSIONS

7.17 Two submissions agreed that, where there is a legislative requirement
to provide information, the legislation should also expressly state whether or not
self-incrimination is a reasonable excuse for failure to comply with the
requirement.?”®> These respondents considered that clarification of the right to
claim the privilege against self-incrimination would reduce the considerable
degree of uncertainty about what constitutes a “reasonable excuse”.

7.18 Two respondents, in particular, highlighted the confusion created by the
question of implied abrogation.?’* Their submissions concerned the right of a
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Queensland public servant to claim privilege in the context of a disciplinary
investigation.

7.19 The relevant legislation, the Public Service Act 1996 (Qld), expressly
preserves the privilege against self-incrimination in relation to management
reviews,?’® but is silent with respect to its availability in disciplinary and other
investigations. It is also silent with respect to the penalty privilege.?’

7.20 The Act provides that the chief executive of a department is
responsible for the effective, efficient, economical and appropriate management
of the department's resources,””’ and for the continuing evaluation and
improvement of departmental management.’’® Specific responsibilities include
performance appraisal,®’® discipline”®® and termination of employment®! of
departmental employees. The chief executive, or the chief executive’s
delegate,?® may discipline a departmental officer who, without reasonable
excuse, contravenes a direction given to the officer by a person with authority to
give the direction.”®® The Office of the Public Service Commissioner is of the
view that these provisions have the effect of impliedly excluding privilege in
contexts other than management reviews, and that, accordingly, an officer may
be directed to answer questions or to provide information that is self-
incriminating or that might expose the officer to a penalty:?®*

The fact that a direction to answer a question might involve infringement of the
privilege against self-incrimination or exposure to civil penalty is regarded as
not affording the officer reasonable grounds (to believe) that a direction is
improper or illegal if the direction is given in good faith to ascertain information
required of the subordinate in connection with the discharge of the duties of
either the subordinate or the superior.

7.21 This interpretation is based on the Act’'s focus on the efficient working
of the public service, and on the need for internal disciplinary authority to
maintain accountability of departmental officers and thus the integrity of the

275 . .

Public Service Act 1996 (QIld) s 29(6).
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service.”® |t is a view that is supported by a number of judicial decisions

concerning the obligations of police officers to answer questions about their
conduct whilst on official duty.?®

7.22 However, there has been judicial acknowledgment that, whilst
allowance should be made for the importance of the role of discipline in the
efficient, equitable and proper conduct of the public service, there will be many
areas of responsibility within the public service that are not of the same gravity
as those involved in assuring the integrity of the police service.?®’ Further, the
decisions relied upon to support the interpretation that the provisions in question
impliedly abrogate the privilege against self-incrimination and the penalty
privilege were decided prior to the High Court’s reconsideration of the test for
implied abrogation.?®® It is therefore arguable that those provisions do not meet
the current test, on the ground that recognition of the privilege against self-
incrimination or the penalty privilege in disciplinary investigations against public
servants would not render the provisions inoperative and that the object of the
provisions would not be “largely frustrated” if the privilege were to prevail over
the legislation.?®°

7.23 Further, it may be that a disciplinary investigation under the Public
Service Act 1996 (QId) would be conducted as “an internal public service matter

without any coercive powers”:*%

The power of inquiry, of asking questions, does not require statutory foundation,
but, statute apart, the person making the inquiry cannot compel an answer.

7.24 Although the Public Service Act 1996 (QId) permits disciplinary action
against a departmental officer who, without reasonable excuse, fails to comply
with a direction given to the officer by a person with authority to give the

direction,®" there is authority for the argument that a provision of this kind is
285 Ibid.
286

See for example Police Service Board and Another v Morris and Martin (1985) 156 CLR 397; Hartmann v
Commissioner of Police (1997) 91 A Crim R 141.
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Comptroller-General of Customs v Disciplinary Appeal Committee and Day (1992) 35 FCR 466 per
Gummow J at 479.
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Day v Commissioner, Australian Federal Police and Others (2000) 101 FCR 66 per Black CJ, Tamberlin and
Hely JJ at [11].
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insufficient to exclude the privilege against self-incrimination and to compel the
provision of information.?%2

IMPLIED ABROGATION OF THE PENALTY PRIVILEGE

The effect of the abrogation of the privilege against self-incrimination

7.25 The statutory formula most frequently used to abrogate the privilege
against self-incrimination is that it is not a reasonable excuse for failing to
comply with a requirement to provide information that complying with the
requirement might tend to incriminate the person. The High Court has held that
a provision of this kind not only expressly abrogates the privilege against self-
incrimination but also abrogates, by implication, the penalty privilege.**

7.26 In the light of this decision, it would generally be unnecessary for a
provision that expressly abrogated the privilege against self-incrimination to also
refer to the privilege against exposure to a penalty in order to abrogate that
privilege as well as the privilege against self-incrimination.

Existing Queensland provisions

7.27 In Queensland, a number of provisions refer to the risk of both self-
incrimination and self-exposure to a penalty as not being a reasonable excuse
for failing to comply with a requirement to provide information.**

7.28 The inconsistency between these provisions, and others that refer only
to the privilege against self-incrimination, may create confusion and give rise to
questions about the reason for the distinction.

292 L .
Comptroller-General of Customs v Disciplinary Appeal Committee and Day (1992) 35 FCR 466. That case

involved the dismissal of a Commonwealth public servant for refusal to answer the questions of an authorised
person. The Public Service Act 1922 (Cth) provided (s 56(a)) that an officer shall be taken to have failed to
fulfil his or her duty as an officer if “he wilfully disobeys, or wilfully disregards, a direction given by a person
having authority to give the direction, being a direction with which it is his duty as an officer to comply.”
Paragraph 8A(c) of the Public Service Regulations (Cth) further required an officer to “comply with any lawful
and reasonable direction given by a person having authority to give the direction.” The officer successfully
appealed to the Disciplinary Appeal Committee against his dismissal. In upholding the Committee’s decision,
Gummow J held, at 479, that it had not been shown that the privilege was abrogated as a matter of necessary
implication by the legislation under consideration.
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Issues for consideration

7.29 In its Discussion Paper,?® the Commission referred to the ambiguity

arising from certain existing Queensland provisions. The Commission sought
submissions on the issue of whether legislation that seeks to abrogate the
privilege against self-incrimination or against self-exposure to a civil penalty
should expressly refer to the privilege or privileges it seeks to abrogate.?®®

Submissions

7.30 The three submissions that considered the question were all in favour
of the proposition that abrogation legislation should refer specifically to the
privilege it seeks to abrogate.?®’ One respondent expressed the view that this
approach would help to avoid confusion.?*®

THE COMMISSION’S VIEW

7.31 In the Commission’s view, the situation created by the Public Service
Act 1996 (QIld) demonstrates the problems that can arise when it is unclear
whether legislation abrogates the privilege against self-incrimination or the
penalty privilege.?®® It is unnecessary for the Commission to express a
concluded view on the effect of the relevant provisions. For present purposes,
the Commission refers to those provisions merely to highlight the uncertainty
resulting from implied abrogation.

7.32 The Commission is strongly of the view that such uncertainty is
undesirable. Information obtained as a result of the abrogation of the privileges
can lead to conviction of a criminal offence, resulting in a fine or a term of
imprisonment; to imposition of a civil or administrative penalty, including
disqualification from engaging in certain professional activities®® or loss of a
licence; or, as illustrated by the above example, to disciplinary measures,
including dismissal from employment as a public servant. In the light of the
serious nature of these potential consequences, the Commission considers that
an individual required to provide information to an investigation or an inquiry
should be able to be sure whether or not he or she is entitled to rely on either or
both of the privileges.
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Queensland Law Reform Commission, Discussion Paper, The Abrogation of the Privilege Against Self-

Incrimination (WP 57, August 2003).

296 Id at 201.

297 Submissions 2, 5, 12.

298 Submission 2.

299 See para 7.19-7.24 of this Report.
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See for example Rich and Anor v Australian Securities and Investments Commission (2004) 209 ALR 271.
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7.33 In the view of the Commission, in order to provide greater certainty,
there should be a legislative provision of general application to the effect that, in
the absence of a clear, express provision to the contrary, an individual is
entitled to claim the privilege against self-incrimination. The Commission
considers that the modern view of the privilege as a significant human right
reinforces the argument that, if the right is to be abrogated, the abrogation
should be clearly and unambiguously expressed.

7.34 The Commission also believes that, in light of the serious
consequences that can flow from compelled self-exposure to a penalty, an
individual should be able to be certain whether or not the penalty privilege is
available.

7.35 The Commission acknowledges that it is unlikely that it would be
intended that the penalty privilege should survive a legislative provision that
expressly abrogated the privilege against self-incrimination. Accordingly, the
Commission is of the view that legislation should be enacted to provide that, in
the absence of a clear, express provision to the contrary, express abrogation of
the privilege against self-incrimination also abrogates the penalty privilege.

7.36 The Commission is further of the view that, in the absence of a
provision expressly abrogating the privilege against self-incrimination, an
individual should be entitled to claim the penalty privilege unless that privilege is
also expressly abrogated.

7.37 The Commission believes that this approach would meet the concern
expressed by the Australian Law Reform Commission,*** by ensuring that an
individual would be able to rely on either or both of the privileges unless the
person or body challenging the claim of privilege could point to a statutory
provision specifically supporting that challenge. However, in circumstances in
which abrogation could be justified,*** there would be sufficient flexibility to
allow the general presumption in favour of the privileges to be displaced in a
particular provision by express words of abrogation.

7.38 The Commission acknowledges that enactment of a provision requiring
express words of abrogation might alter the effect of some existing provisions
currently considered to abrogate by implication either or both of the privileges.
The Commission therefore recommends that commencement of the legislation
proposed by the Commission should be postponed to allow existing provisions
to be reviewed. If it is considered that, in the context of a particular Act, the
criteria identified by the Commission in Chapter 6 of this Report are met, a
specific provision should be inserted in that Act to effect an abrogation.
Account should also be taken of the recommendations in Chapter 9 of this

301 . . . ) . - . .
Australian Law Reform Commission, Report, Principled Regulation: Federal Civil and Administrative Penalties
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Report in relation to the granting of an immunity against the use of information
obtained as a result of abrogation of privilege, and any immunity that may be
appropriate in the circumstances should be conferred.

RECOMMENDATIONS

7-1 The Commission recommends the enactment of a legislative
provision of general application to the effect that:

(@) in the absence of a clear, express provision to the contrary,
an individual is entitled to claim the privilege against self-
incrimination:;

(b) in the absence of a clear, express provision to the contrary,
express abrogation of the privilege against self-incrimination
also abrogates the penalty privilege; and

(c) where there is no provision expressly abrogating the
privilege against self-incrimination, an individual is entitled,
in the absence of a clear express provision to the contrary, to
claim the penalty privilege.

7-2 The commencement of the provision should be postponed to allow
existing legislation to be reviewed.

7-3 If it is considered that, in the context of a particular Act, abrogation
of the privilege against self-incrimination and/or the penalty
privilege can be justified according to the legislative criteria
recommended by the Commission in Chapter 6 of this Report:

(@ a specific provision should be inserted in that Act to give
effect to the abrogation; and

(b) appropriate consideration should be given to the nature and
extent of the immunity, if any, to be provided in relation to the
use of the information obtained as a result of the abrogation.




Chapter 8

The type of forum where the privileges may
be abrogated

INTRODUCTION

8.1 The Commission’s terms of reference require it to review the type of
forum where, if it is accepted that there can be a justification for abrogating the
privilege, abrogation may be justified.3%®

EXISTING PROVISIONS

The privilege against self-incrimination

8.2 A review of the existing Queensland provisions that abrogate the
privilege against self-incrimination reveals a wide variety of situations where
people may be required to provide information and where the availability of the
privilege has been removed.

304 2 commission of inquiry,3*® a public

8.3 These include a coronial inquest,
|1307

examination before a judicial officer,>*® a public examination before a tribuna
an appearance before a board of inquiry,>® a requirement to produce a
document to an inspector,*®® a requirement to answer a question or provide
information during the course of an investigation,**® and a requirement to
appear before an investigator to answer questions or to produce documents.®*

303 The full terms of reference are set out at para 1.1 of this Report.

304 See for example Coroners Act 2003 (QId) s 39.

305 Commissions of Inquiry Act 1950 (QId) s 14(1A).

306 See for example Criminal Proceeds Confiscation Act 2002 (QId) ss 40(1)(a), 132(1)(a).
307 See for example Commercial and Consumer Tribunal Act 2003 (QId) s 112(4).

308 See for example Transport Operations (Marine Safety) Act 1994 (QIld) s 147(1).

309 See for example Explosives Act 1999 (Qld) s 100.

310 See for example Fire and Rescue Service Act 1990 (QId) s 58.
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See for example Financial Administration and Audit Act 1977 (QId) s 87.
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The penalty privilege

8.4 As explained in Chapter 5 of this Report, there is currently some
uncertainty as to the situations where the penalty privilege can apply. The
Commission has recommended that the privilege should be available in non-
judicial proceedings and investigations as well as in judicial contexts.?*?

8.5 The existing provisions that specifically abrogate the penalty privilege
operate in both judicial®® and non-judicial®** contexts. Nonetheless, the fact
that legislation has been drafted on the assumption that the penalty privilege
might have been available in a particular situation does not necessarily mean
that that assumption was correct;>*®

The circumstance that Parliament (or a drafter) assumed that the antecedent
law differed from the law as the Court finds it to be is not a reason for the Court
refusing to give effect to its view of the law. Parliament does not change the
law “simply by betraying a mistaken view of it”. [notes omitted]

THE DISCUSSION PAPER

8.6 In the Discussion Paper,®'® the Commission sought submissions on the

issue of whether there is any type of investigative forum where the statutory
abrogation of the privilege against self-incrimination cannot be justified.3’

SUBMISSIONS
8.7 Two respondents addressed this issue, adopting different approaches.
8.8 Queensland Transport submitted that, provided that an immunity was

generally granted, there was no particular kind of forum where abrogation of the
privilege could not be justified.'?

8.9 The Bar Association of Queensland, on the other hand, was of the view
.319
that:
312 ) .
See Recommendation 5-1 at p 42 of this Report.
313 See for example Local Government Act 1993 (QId) s 696(14).
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3 See for example Police Powers and Responsibilities Act 2000 (QId) s 112(1)(a); Trade Measurement Act
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315 Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477 per Mason CJ and
Toohey J at 505-506.
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Only bodies charged with responsibility to investigate alleged offences involving
serious, widespread or institutionalized misconduct should be given a statutory
abrogation of the privilege.

THE COMMISSION’S VIEW

8.10 In Chapter 6 of this Report, the Commission has identified the factors
that it considers must be taken into account in determining whether statutory
abrogation of the privilege against self-incrimination and the penalty privilege is
justified in the context of a particular legislative scheme. These criteria are
capable of applying regardless of the forum in which the information is sought.

8.11 In the view of the Commission, the relevant issue is not the type of
forum where a person is to be required to give information but, rather, whether
the criteria that the Commission believes must be met in order to justify
abrogation have in fact been satisfied. This would involve, for example, a
consideration of the importance of the public interest to which the information in
question relates and whether abrogation could reasonably be expected to
advance or protect that public interest. Other factors, such as alternative
sources of the information, the provision of an immunity and the existence of
procedural safeguards, would also be relevant.

8.12 The Commission’s view is reinforced by the diversity of the situations in
which the privileges apply and can, therefore, be abrogated.

RECOMMENDATION

8-1 The Commission recommends that the determination as to whether
abrogation of either or both the privilege against self-incrimination
and the penalty privilege can be justified should be based on the
criteria identified in Chapter 6 of this Report, rather than on the
forum where the provision of the information is required.




Chapter 9

Use of information obtained under
compulsion

INTRODUCTION

9.1 As explained in Chapter 2 of this Report,*®° legislation that abrogates
the privilege against self-incrimination may impose limits on the use that may be
made of information obtained under a power of compulsion.

9.2 The grant of an immunity in relation to such information raises a
number of issues. The first of these is whether it is in fact desirable for
legislation to insist that an individual provide a self-incriminatory answer or
statement, or produce a self-incriminatory document or record, but to refuse to
allow the information thus obtained to be used as evidence in a proceeding
against the individual or, in some cases, as a tool for discovering further
evidence.

9.3 If an immunity is considered desirable, further questions arise in
relation to its implementation.

9.4 Similar issues arise in relation to the privilege against self-exposure to
a penalty.

WHETHER AN IMMUNITY IS DESIRABLE

Arguments for and against inclusion of an immunity

9.5 In Queensland, the Legislative Standards Act 1992 (Qld) provides that
Queensland legislation should have sufficient regard to the rights and liberties
of individuals, including appropriate protection against self-incrimination.*** One
of the factors considered by the Scrutiny of Legislation Committee of the
Queensland Legislative Assembly, in determining whether proposed legislation
complies with this requirement, is whether, if the proposed legislation abrogates
the privilege against self-incrimination, it also prohibits the subsequent use of

320 See para 2.43-2.58 of this Report.

321 Legislative Standards Act 1992 (QId) s 4(3)(f).
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self-incriminating information in prosecutions against the individual who
provided it.3*

9.6 The Australian Law Reform Commission also favours the provision of
an immunity.3#®
9.7 The provision of a statutory immunity restricting the use of information

that has been obtained as a result of the abrogation of the privilege against self-
incrimination is intended to compensate for the loss of the privilege. It is seen
as a way of preserving the policies on which the privilege is based whilst, at the
same time, allowing relevant authorities to gain access to information that they
need in order to be able to perform their role:**

This Court has been zealous to safeguard the values that underlie the privilege.

Immunity statutes, which have historical roots deep in Anglo-American
jurisprudence, are not incompatible with these values. Rather, they seek a
rational accommodation between the imperatives of the privilege and the
legitimate demands of government to compel citizens to testify. [notes omitted]

9.8 However, the practice of granting an immunity in relation to the use of
self-incriminating material has been the subject of some criticism. It has been
argued that an immunity will not, of itself, protect an individual compelled to
provide information from oppressive methods of obtaining that information. It
has also been argued that, even where there are stringent safeguards in place
against the use of oppression to obtain self-incriminating information, an
immunity that prevents the subsequent use of such information may protect
someone who is guilty from being convicted. According to this view, the
provision of an immunity as compensation for the abrogation of the privilege is
not, as commonly propounded, a just solution but, rather, an unhappy
compromise.®* The situation created by allowing regulatory regimes to insist
on having answers to relevant questions, but refusing to allow the use in court
of a self-incriminating response, has been described as:3?°

... the worst of all possible worlds - a world in which the best possible proof of
criminality may be on the record and cannot be used because it has not been
more circuitously and less reliably obtained.

322
See for example Queensland Parliament, Scrutiny of Legislation Committee, Report on the Queensland
Building Tribunal Bill 1999 (Alert Digest No 13 of 1999 at 31-32); Report on the Guardianship and
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No 1 of 2003 at 7-8).
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The mechanism for providing an immunity

9.9 The approach adopted in Queensland legislation has been to consider
the inclusion of an immunity on a case by case basis in relation to individual
abrogation provisions. As a result, some abrogation provisions include a use®*’
or a derivative use®?® immunity, while others provide no immunity at all.

9.10 Although this approach has the theoretical advantage of promoting
consideration of the circumstances in which particular legislation applies, it also
creates the risk that the immunity might be inadvertently omitted, or that
inconsistencies will arise between Acts or even within an individual Act.

9.11 The Australian Law Reform Commission has advocated a different
mechanism. That Commission considered the compensation offered by the
grant of an immunity to be an important right “that should not be removed by
oversight or confusion in the law.”*?° It therefore recommended the enactment
in federal legislation of a default provision to the effect that, in the absence of
any clear, express statement to the contrary in a particular statute, no self-
incriminating evidence given by any individual be able to be used in any criminal
or civil penalty proceedings against that individual, except in proceedings in
respect of the falsity of the evidence itself.>** However, it did not identify the
kinds of situations where it considered that it would be appropriate for the
proposed default provision to be displaced by contrary legislation.?**

The Discussion Paper

9.12  In the Discussion Paper,3*?

the Commission sought submissions on the
following issues:®**

. the desirability of an immunity;
o whether legislation abrogating the privilege against self-incrimination

should generally include an immunity restricting the use that may be
made of self-incriminating material obtained as a result of the abrogation;

327 . . . .
For an explanation of the term “use immunity” see para 2.47-2.51 of this Report.

328 . L . . .
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o whether there should be a default provision so that, in the absence of an
express statutory statement to the contrary, an immunity would apply
whenever the privilege against self-incrimination was abrogated;

o the situations, if any, in which an immunity should not be conferred.

Submissions

9.13 The Queensland Law Society expressed the view that it would usually
be desirable for an immunity to be granted in respect of compelled information.
The Society favoured the enactment of a default immunity provision, which
would be subject to statutory exceptions expressly stated in the relevant
legislation:3**

To provide for a general immunity does not prohibit the consideration of
exceptions to the immunity where the case demands it. The grant of immunity
by the default position provides a fair and reasonable balance to the abrogation
of an important right. ... Itis a compromise or solution which should be flexible
enough, however, to give way to a proper case where, in the public interest, an
immunity should not be granted. It should be up to those proposing removal of
the immunity in future to do so on a case by case basis informed by empirical
evidence.

9.14 The Bar Association of Queensland submitted that abrogation
provisions should be enacted only if the legislation also contains an immunity
from using the information against the person. The Association expressed the
view that the immunity should apply to all disclosures, and that a general default
provision to that effect should be enacted.®*

9.15 The Association’s view was based on two grounds. Firstly, its
submission argued that, without an immunity in relation to the use of information
obtained as a result of the abrogation of the privilege against self-incrimination,
the very basis for the existence of the privilege - the protection of the individual -
would be rendered nugatory. Secondly, the Association considered that the
requirement for an immunity would also discourage abuse of an abrogation

provision:3®

Any body given a power to compel a person to provide information,
notwithstanding that that information may tend to incriminate that person, has
the potential to abuse that power. The likelihood of such abuse is significantly
lessened by an immunity in relation to the use of the information obtained
pursuant to the abrogation provision.

9.16 Queensland Transport also considered the conferral of an immunity to
be desirable “in almost all cases” where the privilege is abrogated, and

334 Submission 13.

335 Submission 12.

336 Ibid.
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supported the enactment of a default provision in relation to the investigation of
offences.®*’

9.17 A pro bono project bringing together lawyers, academics and law
students to work to free innocent persons who have been wrongly convicted
supported existing immunities remaining or applying where the privilege against
self-incrimination has been abrogated. The submission noted that the project
“would be seriouslg/ concerned with any further erosion of the privilege against
self-incrimination.”%

9.18 The Department of Tourism, Racing and Fair Trading did not support
the introduction of a default immunity provision. In its view, the question of the
desirability of an immunity is one that should be decided on a case by case
basis according to factors such as the purpose of the legislation and the
potential detriment to the individual providing the information. The Department
noted, for example, that some of the abrogation provisions in legislation that it
administers do not contain an express restriction on the use of information
obtained through a requirement to produce documents related to the regulation
and monitoring of various industries. The Department submitted that, because
these provisions apply only to documents that are required to be kept under the
legislation in question, there is no need for an immunity as the use of the
information “is necessarily restricted to ensuring compliance with relevant
legislation and prosecuting offences.”®**

9.19 However, the Department considered that the more serious the
potential criminal liability, the more likely that an immunity from use of the
information in criminal proceedings should be provided. The Department also
suggested that the provision of a use immunity may offer an incentive to give
self-incriminatory evidence necessary to resolve important regulatory or
consumer protection issues that cannot be addressed by other means.?*

THE KIND OF IMMUNITY

9.20 Existing Queensland provisions that restrict the use that may be made
of information provided as a result of the abrogation of the privilege against self-
incrimination confer either a use or a derivative use immunity. The terms “use
immunity” and “derivative use immunity” are explained in Chapter 2 of this
Report.***
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The scope of the protection

9.21 While a use immunity makes self-incriminating information that has
been obtained as a result of a power of compulsion inadmissible in a
proceeding against the individual who provided it, the protection given by a
derivative use immunity is considerably wider.

9.22 Subject to any statutory exceptions,®*? a derivative use immunity

prevents the admissibility in evidence of not only the actual information
provided, but also any other evidence obtained as a result of further
investigations based on that information. A use immunity, on the other hand,
does not prevent the use of compelled information as a link to other
incriminating evidence.

Issues in relation to derivative use immunity

9.23 Because of the extended scope of a derivative use immunity, the grant
of an immunity of this kind raises a number of issues.

The effect on investigations

9.24 There is a view that the scope of a derivative use immunity may be
more likely to induce someone who is being questioned in the course of an
investigation or inquiry to co-operate with the investigator and to volunteer
helpful information.

9.25 However, concerns have been expressed that, although a derivative
use immunity may induce the provision of information, the effect of the immunity
may in fact be to hamper investigative and prosecutorial powers conferred by
the legislation in question.

9.26 It has been suggested that, in the context of corporate crime,

examinees might have an ulterior motive for providing information which is

subject to a derivative use immunity:***

... their purpose in co-operating might simply be to achieve a considerable
forensic advantage for themselves, namely to ensure that any information,
document or other thing derived or obtained, directly or indirectly, from the
information they provided was thereby rendered inadmissible in any later
criminal or penalty-exposing proceedings against them.
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9.27 The forensic advantage provided by a derivative use immunity to a self-
confessed wrongdoer has been described as “far in excess of what was ever

contemplated under the common law privilege,”*** the result being that:**°

It enables an examinee, in answering questions or making statements, to
quarantine a potentially large amount of evidence against him or her. This
outcome is not possible merely through the exercise of any right to refuse to
answer questions.

9.28 The outcome for the planning and conduct of investigations could be
that the information-gathering and enforcement process is delayed, rather than
expedited, as investigators might be forced to use more circuitous, costly and
less time-efficient methods of investigation.>*°

9.29 On the other hand, it has been suggested that there may be a
reluctance to volunteer self-incriminating information, even where a derivative
use immunity is provided, because there may still be a risk of civil
proceedings.**” The validity of this assertion depends on the extent of the
particular immunity. It would not hold true if the immunity prevented the
subsequent use of the information in question in not only criminal proceedings,
but also civil proceedings brought against the individual who provided it.

The onus of proof

9.30 In the absence of any authoritative statement of the law in Australia,
there is some doubt about the onus of proof in relation to evidence that one
party seeks to have admitted but another party claims is subject to a derivative
use immunity.>*®

9.31 Clearly, it would be incumbent upon the party opposing the admission
of the evidence to object to it on the ground that it had been derived from
information disclosed as a result of the abrogation of the privilege against self-
incrimination. Like other issues of fact arising in relation to the admissibility of
evidence, the question of whether the evidence in question was derived from
the compelled information would generally be determined by the trial judge on a

voir dire.3*® However, there is some doubt as to whether, once the party
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seeking the admission of the evidence has made out a prima facie case that the
evidence is not derived from the information, that party has the burden of
proving that it is not so derived or whether the burden shifts to the party
objecting to the admission of the evidence to show that it is derived from the
information.

9.32 The latter approach would be consistent with the common law rule that
a successful claim of the privilege depends on a demonstration of reasonable
grounds for the claim.**® On the other hand, analogies with the admissibility of
confessions, where the prosecution bears the onus of proving voluntariness,**
and the competence of a prosecution witness, where the prosecution also bears
the burden of proof,®*? suggest that once the issue of derivative use immunity
has been raised, the party seeking to rely on the evidence would have the
burden of proving that it was not derived from the disclosed information. This
may be explained on the basis that the conditions of admissibility have to be
established by those alleging that they exist.**?

The effect on confidential sources

9.33 Concerns have been expressed that a derivative use immunity could
potentially thwart some criminal prosecutions by allowing the defendant to seek
the exclusion of evidence on the basis that it was obtained as a result of
compelled information. It has been suggested that, particularly if the
prosecution bears the onus of establishing that the evidence was not derived
from self-incriminating information given by the defendant, refuting such a claim
may be difficult without disclosing confidential sources or informants.>*

The Discussion Paper

9.34 In the Discussion Paper,®°

the Commission sought submissions on the

following issues:>*®

o if the grant of an immunity is considered desirable, whether the immunity
conferred should be limited to a “use immunity” or whether it should be a
“derivative use” immunity;
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o whether a provision that confers a derivative use immunity should also
provide who has the onus of proof in relation to whether evidence has or
has not been derived from material obtained as a result of the abrogation
of the privilege;

o if yes to the previous question, whether the onus of proof should be
borne by the party seeking to have the evidence admitted or by the party
objecting to its admission.

Submissions
The kind of immunity

9.35 The Bar Association of Queensland submitted that the immunity should

extend to derivative information:*’

Derivative information is the fruit of the original abrogation. To allow its use
undermines the very purpose of the privilege.

9.36 The Association considered that the ability to use derivative information
would encourage abuse of a power to compel the provision of information:**®

The power to compel information can be used to further investigations, knowing
that the results of investigations based on that information can be used against
the person notwithstanding the fact that but for the power to compel, those
investigations could not have been undertaken.

9.37 The Queensland Law Society supported the provision of a derivative
use immunity to compensate for loss of the penalty privilege.®*°

9.38 Queensland Transport generally favoured a derivative use immunity,
but qualified its view by observing that the extent of the immunity to be
conferred would depend on the circumstances.3®°

9.39 The Department of Tourism, Racing and Fair Trading was of the view
that, where the provision of an immunity was considered appropriate, the type
of immunity to be conferred would depend on the nature of the legislation.
Some legislation administered by the Department, while conferring a use
immunity, clearly envisages that compelled information “would be utilised to
gain further information to be used against the person.”®

357 Submission 12.
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Derivative use immunity - the onus of proof

9.40 The Bar Association of Queensland submitted that any provision
conferring a derivative use immunity should provide that a party seeking to have
evidence admitted should bear the onus of proving that the evidence was not
derived from compelled information:®2

To do otherwise is to place an intolerable burden on the party who is objecting
to its admission. That party is unlikely to have available to him or her all of the
background and other information relevant to allow a correct determination of
whether the information is, in truth, derivative information.

9.41 A community youth legal service was also of the view that the onus of
proof should lie with the party wishing to use the information as evidence,?® as

was Queensland Transport.***

9.42 The Department of Tourism, Racing and Fair Trading supported the
enactment of a legislative provision to clarify the position with respect to the
onus of proof where a derivative use immunity is claimed, but did not express a
view as to which party should carry the onus.*®

PROCEEDINGS WHERE AN IMMUNITY SHOULD APPLY

Existing provisions

9.43 Some Queensland provisions confer an immunity which applies in
proceedings of all kinds. For example, an Act may provide that the immunity

applies “in proceedings”,*®® or in civil, criminal or administrative proceedings.*®’

9.44 Other provisions, while conferring a general immunity, allow the use of
the information in proceedings of a particular kind.®®

362 Submission 12.
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9.45 Still other provisions confer immunity only in specified proceedings - for
example, criminal proceedings®® or proceedings for certain offences.?”

The Discussion Paper

9.46 In the Discussion Paper,*”* the Commission noted that, in relation to

existing abrogation provisions that confer an immunity, there did not seem to be
any established criteria for determining the type of proceeding where the
immunity should apply.3"

9.47 The Commission sought submissions on the following issues:*"®
o whether an immunity should prevent the use in all subsequent

proceedings of self-incriminating information obtained as a result of the
abrogation of the privilege;

o if no to the previous question, the criteria that should be used to
determine the kind of proceeding, if any, in which an immunity should
apply.

Submissions

9.48 The Queensland Law Society submitted that the immunity should apply
“in relation to all forms of enquiry by any regulator in or out of Court unless
modified by clear express statement.”’*

9.49 The Bar Association of Queensland expressed the view that the
immunity should apply in “any subsequent civil or criminal proceedings.””® The
Association was concerned at the “growth of civil sanctions in recent years” and
the potentially serious consequences for an individual of civil proceedings. Its
submission highlighted, by way of example, the situation under the Coroners
Act 2003 (QId), where the privilege against self-incrimination is abrogated and a

369
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s 40(2).
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derivative use immunity conferred in respect of subsequent criminal
proceedings.®”® The Association observed:*’’

Civil litigation regularly follows a coronial inquiry. Indeed, it is a far more likely
outcome than criminal proceedings. In those circumstances, to abrogate the
privilege but deny immunity from use of that information, or any derivative
information in subsequent civil proceedings is a fundamental breach of an
individual’s human rights.

9.50 However, the Department of Tourism, Racing and Fair Trading, while
acknowledging that an immunity from use in criminal proceedings may
sometimes be appropriate, submitted that:3"®

There would appear to be some support for the view that a person who is
entitled to immunity from prosecution as a result of abrogation of the privilege
should not necessarily be entitled to immunity from civil liability.

9.51 The Department noted that the Fair Trading Act 1989 (Qld), for
example, confers a use immunity that is limited to criminal proceedings.>”® The
effect of the immunity was intended to be that compelled information obtained
under the Act would be made available to expedite civil proceedings.**

EXCEPTIONS TO THE IMMUNITY

9.52 The extent of the protection provided by either a use or a derivative use
immunity will depend on the legislative exceptions to it.

9.53 The most common exception found in existing Queensland abrogation
provisions concerns proceedings for perjury,*® or for making false or
misleading statements to an inquiry or an investigation.*®? Other exceptions
may involve proceedings for offences under the legislation in question,® or for
other specified offences.*®
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9.54 The Australian Law Reform Commission has recommended the
adoption of a default immunity provision that in the absence of an express
provision to the contrary, would apply in all proceedings other than those with
respect to the falsity of the information provided.3®®

The Discussion Paper

9.55 In the Discussion Paper,®* the Commission sought submissions on the

issue of whether proceedings for certain kinds of offences should be excepted
from the immunity.3®’

Submissions

9.56 The Queensland Bar Association submitted that the only offences that
should be excepted were peg’ury, or making false or misleading statements to
an inquiry or an investigation.*®® Queensland Transport supported the view that
immunity should not be available in proceedings for offences concerning the
falsity of evidence given under oath.>*°

9.57 The Queensland Law Society recognised that there would be situations
where the existence of an immunity would not be in the public interest.>®

9.58 However, the Department of Tourism, Racing and Fair Trading
considered that the less serious the potential liability (for example, for failing to
keep records), the less justification there would be for conferral of immunity.>**

9.59 A community youth legal service expressed the view that immunity may
be inappropriate where the individual required to give the self-incriminating
information is an elected person or a person with a statutory duty of care or
fiduciary duty.>*? Similarly, Queensland Transport suggested:**®

Possibly a person who is deemed likely to be a high risk to the safety and well-
being of the public should not be granted an immunity at all.
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ENTITLEMENT TO THE IMMUNITY

9.60 Some existing Queensland provisions that confer an immunity impose
conditions that must be satisfied before the immunity will apply.

The need to object to providing information

9.61 Under some existing provisions, there is no entitlement to an immunity
unless, before the compelled information is disclosed, there has been an
objection to providing the information on the grounds of self-incrimination.%*

9.62 The Australian Law Reform Commission, which recently recommended
the adoption of a default immunity provision where the privilege against self-
incrimination is abrogated, also recommended that the application of the
provision should be subject to the need to claim the privilege.>** On the other
hand, one of the factors currently considered by the Scrutiny of Legislation
Committee of the Queensland Parliament in determining whether proposed
legislation provides appropriate protection against self-incrimination is whether
the proposed legislation requires, in order to secure the restriction of the use of
compelled information, fulfilment of any requirements, such as formally claiming
the right to the privilege before disclosing the information.*® It would therefore
appear that, in the Committee’s view, an abrogation provision does not give a
sufficient degree of protection if it requires objection to be made to the provision
of self-incriminating information before there can be entitlement to an immunity.

9.63 The need to claim the privilege gives rise to two concerns. The first
concern is the effect of failure to claim privilege on an individual who gives self-
incriminating information. The second concern involves issues of legislative
drafting and the possibility of ambiguity in abrogation provisions.

The effect of failure to claim the privilege

9.64 There are significant consequences for an individual who is unaware of
the need to object before providing information or who forgets to claim the
privilege prior to answering:**’
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Failure to claim the protection of the privilege before complying with a ...
requirement [to provide information] means that the protection against
subsequent use is irretrievably lost ...

9.65 The need for an objection is probably consistent with the common law,
which requires a witness to claim the privilege in order to be entitled to its
protection. In court proceedings, the judge might, as a matter of practice, warn
a witness that he or she does not have to answer incriminating questions.
However, the judge is not obliged to do so. If the witness provides incriminating
evidence, his or her ignorance of the right to the privilege is irrelevant. Even if a
witness is aware of the right to the privilege, he or she may not realise, in the
absence of a warning, that a question is designed to elicit a self-incriminating
answer. In any event, failure to claim the privilege amounts to a waiver, and the
evidence can be used against the witness in the case in which it is given or in
subsequent proceedings brought against the witness.>%

9.66 In situations other than court proceedings ordinary citizens may be
even less aware of the significance of claiming the privilege. The proliferation of
regulatory legislation has resulted in the appointment of “authorised officers”
who are armed with official identification and the power to demand information.
An individual confronted with such a demand may not know that he or she must
object to providing the information in order to be entitled to an immunity.

9.67 Some of the legislation requiring an objection to the provision of
information contains an accompanying obligation on the part of the investigator
to warn that no immunity will attach to the information unless the objection is
made before the information is provided.*

Drafting issues

9.68 Where a legislative provision abrogates privilege and confers an
immunity against the use of compelled information, an ambiguity can arise if the
provision does not expressly state that entitlement to the immunity is dependent
on an objection to providing the information:*®

On one interpretation, a person who discloses incriminating information without
first claiming privilege might subsequently be able to benefit from use immunity,
which arguably extends to all information obtained in compliance with the
relevant statutory provision. On another interpretation, a failure to claim
privilege at the outset might be deemed to be a waiver of privilege, and thus of
any subsequent use immunity.
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The need for the information to be self-incriminatory

9.69 Some existing Queensland abrogation provisions impose, as a further
condition of entitlement to an immunity, a requirement not only that there must
be an objection to providing the information on the grounds of self-incrimination,
but also that the information must in fact tend to be self-incriminatory.*%*

9.70 The imposition of an objective test is consistent with entittiement to the
privilege at common law, where, in court proceedings, a claim by a witness that
the answer to a question might be self-incriminatory does not of itself give rise
to a privilege against self-incrimination. For the privilege to apply, the court
must be able to see, from the circumstances of the case and the nature of the
evidence that the witness is called to give, that there is reasonable ground to
apprehend that, if the witness is required to answer, he or she will be in danger
of incriminating himself or herself.***

9.71 However, concerns have been expressed that, particularly in an
administrative context, such provisions do not usually specify who should be
responsible for determining whether, when an immunity is claimed, the
disclosure of particular evidence would be self-incriminatory:“®®

As a result, it is not clear which administrative officers are responsible for
determining such claims. These procedural ambiguities are significant because
they lack the certainty of self-incrimination procedures in court and thus have
the potential to adversely affect the rights of the regulated.

The Discussion Paper

9.72  In the Discussion Paper,*®* the Commission sought submissions on the
following issues:*®
o whether an abrogation provision that confers an immunity should require

that, before being entitled to the immunity, a person must object to
providing the information on the grounds of self-incrimination;

o if yes to the previous question, whether there should be an obligation on
a person requiring a person to give self-incriminating information to warn
that person of the need to object to providing the information;
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o whether a provision that requires a person to object to providing
information on the grounds of self-incrimination in order to be able to be
entitled to an immunity should also require that, for the immunity to apply,
the information must in fact be self-incriminatory;

o if yes to the previous question, how the issue of factual tendency should
be decided.

Submissions
The need to object

9.73 The Bar Association of Queensland submitted that it should not be
necessary for there to have been an objection to providing information on the
grounds of self-incrimination in order for there to be an entitlement to claim an

immunity in respect of that information:*°®

Individuals should not have differing rights, depending on their knowledge of the
procedure required to claim the right.

9.74 Queensland Transport agreed that, where an abrogation provision
confers an immunity, there should not be a requirement for an objection. It
considered that the right to the immunity should be automatic, unless there are
express exceptions contained in the legislation. The respondent also
suggested the inclusion of a provision allowing the benefit of the immunity to be
waived.*’

9.75 However, the Department of Tourism, Racing and Fair Trading
generally supported the position that it should be necessary to object to
providing self-incriminating information in order to be entitled to an immunity.**®

An obligation to warn

9.76 Although opposed to a requirement to object, two respondents agreed
that, if there were such a requirement, there should be an obligation on the
court or body seeking the provision of the information to warn the individual
concerned of the need for an objection.*®®

9.77 A youth legal service submitted that, wherever it is sought to abrogate
the privilege, procedural safeguards such as appropriate warnings and legal
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information and advice are essential for those, including children, with impaired
capacity under the law.**°

Whether the information provided must in fact be self-incriminatory

9.78 The Department of Tourism, Racing and Fair Trading agreed that
entittement to an immunity should depend on, in addition to an objection to
providing the information on the grounds of self-incrimination, whether the
information in fact tends to be self-incriminatory.***

9.79 Queensland Transport considered it sufficient to provide that the giving
of the information might tend to be self-incriminatory. It noted that the immunity
would not operate unless the information was in fact self-incriminatory.**?

How the issue of factual tendency should be decided

9.80 The Department of Tourism, Racing and Fair Trading submitted that
the issue of factual tendency should be decided by a court if subsequent
proceedings are brought against the individual who provided the information. It
suggested that, in such a situation, the matter should be decided on the balance
of probabilities.**

THE COMMISSION’S VIEW

The privilege against self-incrimination
Whether an immunity is desirable

9.81 Legislation that abrogates the privilege against self-incrimination takes
away a right that confers significant protection against the compelled provision
of information that would tend to prove the guilt of the individual providing it.
The Commission is therefore of the view that, where the privilege is abrogated,
an immunity against the use of the information obtained as a result of the
abrogation should generally be provided to compensate for the loss of that right
and its concomitant protection.

9.82 In coming to this conclusion, the Commission has taken into
consideration the criticism that has been levelled by some commentators at
legislation that both abrogates the privilege and confers an immunity against the
future use of the information obtained as a result of the abrogation.**

41
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9.83 Two particular objections to the grant of an immunity are that it is an
incomplete replacement for the protection that would otherwise be given by the
privilege, and that it creates the anomalous situation of an investigative
authority being unable to use an admission of guilt to secure a conviction.

9.84 The first of these arguments is based on the role of the privilege as a
safeguard against the use of oppressive means to obtain self-incriminating
information. It is said that an immunity against the use of information will not of
itself protect from oppressive means of obtaining that information. The
Commission agrees with this proposition. However, in Chapter 6 of this Report,
the Commission has recommended that the provision of adequate safeguards
should be a consideration to be taken into account in determining whether
abrogation of privilege is appropriate.

9.85 The second argument is that the abrogation of the privilege, coupled
with the provision of an immunity, can lead to a situation where there is
evidence of guilt, but that evidence cannot be used. It may mean that an
individual who has provided self-incriminating information may nonetheless
escape conviction if it is not possible to gather sufficient other evidence against
the individual. The Commission acknowledges that the grant of an immunity
may produce this result. However, if the privilege had not been abrogated, it
would not have been possible to secure a conviction in the absence of other
evidence. In the view of the Commission, it is contrary to the fundamental
principles of our criminal justice system that an individual should be able to be
convicted on the basis of self-incriminating information he or she has been
compelled to provide.

9.86 Compelled information may also be important for purposes other than
convicting the individual who provided it. It may, for example, in addition to
being self-incriminating, incriminate others, thus assisting in obtaining
convictions for possibly more serious offences. Alternatively, it may be used to
develop policies and programmes to promote or protect a significant public
interest. In these situations, if abrogation of the privilege were otherwise
justified,**> it would allow an investigatory authority access to valuable
information that would probably have been unavailable if the privilege had not
been abrogated, and the provision of the immunity to compensate for the loss of
the privilege would not detract from the underlying reason for the abrogation.**®

9.87 The Commission does not accept the argument put forward by the
Department of Tourism, Racing and Fair Trading that, where an abrogation
provision applies to documents that are required to be kept under the legislation
in question, there is no need for an immunity because use of the information is
restricted to compliance and prosecution purposes under the relevant Act.*'" In
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the view of the Commission, there is no guarantee, in the absence of an
immunity, that the compelled information would not be used in other ways - for
example, as evidence in a civil claim against the individual who provided it.

The kind of immunity

9.88 The Commission considers that, where an immunity is provided, it
should generally be in the form of a use, rather than a derivative use, immunity.

9.89 In the view of the Commission, the potential effect of a derivative use
immunity is wider than the scope of the protection that would have been
available if the privilege had not been abrogated. The Commission therefore
considers that a derivative use immunity, because of its capacity to effectively
quarantine from use additional material that proves the guilt of an individual who
has provided self-incriminating information, should not be granted unless there
are exceptional circumstances to justify the extent of its impact.

Derivative use immunity - the onus of proof

9.90 To date there has been considerable uncertainty about the onus of
proof in relation to a derivative use immunity. The Commission is therefore of
the view that there is a need for legislation to ensure that, if a derivative use
iImmunity is conferred, there is no doubt as to where the onus lies.

9.91 In the Commission’s view, it would seem fair that, since the party
seeking the admission of the evidence presumably knows how it was obtained,
that party should bear the onus of proof on the issue.

The mechanism for providing an immunity
A default immunity provision

9.92 In Queensland, there is presently no immunity unless it is expressly
conferred by the legislation that abrogates the privilege. A default immunity
provision of the kind recommended by the Australian Law Reform
Commission*® would therefore result in a significant change to the existing
situation.

9.93 However, as the Commission considers that an immunity should
generally be granted, it is of the view that a default provision should be enacted.
The default provision should state that an individual who provides self-
incriminating information in response to the exercise of a power of compulsion
Is entitled to an immunity against the subsequent use of that information, unless
there is a clear express statement to the contrary in a particular abrogation
provision. In the view of the Commission, the existence of a default provision of
this kind would ensure the general availability of the immunity and the need to

418 . . L . . - . .
Australian Law Reform Commission, Report, Principled Regulation: Federal Civil and Administrative Penalties

in Australia (ALRC 95, December 2002) Recommendation 18-3 at 662. See para 9.11 of this Report.
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justify its absence in a particular situation. It would also ensure that the
immunity could not be omitted as the result of a legislative or drafting oversight.

Criteria for determining whether immunity should not be conferred

9.94 Although the Commission is of the view that, where the privilege has
been abrogated, a default immunity provision should ordinarily apply, it
acknowledges that there may be rare categories of cases in which the grant of
an immunity is not appropriate.

9.95 Because of the wide variety of circumstances in which a power to
compel the provision of self-incriminating information may be justified, the
Commission does not propose to attempt to identify specific criteria for
determining when abrogation legislation should displace the application of the
default immunity provision.

9.96 In the Commission’s view, the default provision should be able to be
displaced only if, after taking into account the balance between the justification
for the abrogation and the individual rights at stake, there is a compelling
reason why a use immunity should not apply.

Entitlement to an immunity

9.97 The existence of a default immunity provision would give rise to a
number of further issues.

An obligation to inform

9.98 The Commission is concerned that, because of the wide variety of
circumstances and situations in which the privilege against self-incrimination
might be abrogated, there is a risk that an individual required to provide self-
incriminating information might be unaware that he or she was entitled to the
protection of an immunity against the subsequent use of that information. The
Commission is therefore of the view that, when information is sought under a
provision that abrogates the privilege against self-incrimination, the individual
providing the information must be informed:

o that the individual must provide the information even though it might be
self-incriminatory;

o whether or not an immunity against the use of the information is
available; and

o the nature and extent of the immunity.

9.99 The manner in which the information about the immunity is to be given
and the responsibility for providing the information will depend on the
circumstances surrounding the application of an individual abrogation provision.
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The need to object

9.100 The Commission considers that entittement to the benefit of an
immunity should not be dependent on whether an individual who has been
compelled to provide self-incriminating information has objected to doing so.
The Commission is, of course, mindful of the common law position that failure to
claim the privilege amounts to a waiver of the right to protection against self-
incrimination.**® However, this principle developed in the context of court
proceedings, where a witness asked to provide self-incriminating information
may have had legal advice and representation, or have been warned by the
judge of the need to object. The privilege against self-incrimination now
extends beyond court proceedings*? and, as a result, provisions that abrogate
the privilege operate in a wide variety of non-judicial investigative contexts. The
Commission is concerned that, in such a situation, it is less likely that an
individual would be aware that, by failing to object to providing the information,
he or she would be at risk of losing entitlement to an immunity because he or
she would be taken to have waived the right to claim the privilege. That risk is
made greater by the possibility that, in a non-judicial setting, an individual might
not recognise that a question or inquiry is designed to elicit a self-incriminating
answer.

9.101 The Commission is therefore of the view that a legislative provision that
confers an immunity against the use of compelled self-incriminating information
should not require that the individual who provides the information object to
doing so in order to be entitled to claim the immunity.

The right to choose

9.102  Although the Commission favours the enactment of a default immunity
provision, it acknowledges that there might be situations in which, for a variety
of reasons, an individual might not wish to take advantage of the protection
offered by the immunity. The Commission therefore considers that an individual
who has been required to provide self-incriminating information should be able
to choose to waive the benefit of the default provision.

Whether the information provided must in fact be self-incriminatory

9.103 Some existing Queensland abrogation provisions that confer an
immunity against the use of self-incriminating information obtained as a result of
the abrogation require that, in order for the immunity to apply, the information
must in fact tend to incriminate the person who provided it. However, there are
other abrogation provisions that do not expressly include this requirement.

9.104 In the view of the Commission, it is clear that the immunity should not
apply unless the information does in fact tend to incriminate the individual who

419
See para 9.65 of this Report.

420
See para 5.3 of this Report.



Use of information obtained under compulsion 99

provided it. The purpose of the immunity is to compensate the individual for the
loss of the right to refuse to provide self-incriminatory information. The
entittement to the immunity is therefore dependent on the nature of the
information given in response to the exercise of a coercive power. It would not
be open to an individual who had provided information to object, on the basis of
the immunity, to the use as evidence in a subsequent proceeding of information
that did not in fact tend to incriminate the individual.

9.105 The Commission is therefore of the view that, to avoid any doubt as a
result of inconsistency among different abrogation provisions, a provision that
confers an immunity against the evidentiary use of compelled information
should be expressed to apply only to information that does in fact tend to
incriminate the individual.

How the issue of factual tendency should be decided

9.106  Animmunity expressed to be available only if the information to which it
relates in fact tends to incriminate the individual who provided it raises the
question of who is to decide the factual tendency of the information.

9.107 The effect of an immunity is to prevent the use of compelled
information as evidence against the individual who provided it. The question of
entitlement to the immunity will therefore not arise until an opposing party seeks
to rely on the information in a subsequent proceeding, and the party who
provided the information objects to its use.

9.108 Consequently, the issue is one that concerns the admissibility of
evidence in the forum in which the subsequent proceeding is heard and is, in
the view of the Commission, beyond the scope of this reference.

Type of proceeding where an immunity should be available

9.109 In the view of the Commission the immunity should generally be
available in all kinds of subsequent proceedings against an individual who has
been required to give self-incriminating information. This would include not only
criminal and civil proceedings, but also, for example, proceedings of an
administrative or disciplinary nature.

9.110 However, the Commission acknowledges that, in the circumstances of
a particular Act, an immunity that applied in all proceedings may not be
appropriate. In such a situation, it would be possible for a specified kind of
proceeding to be excepted from the operation of the immunity.

Criminal proceedings

9.111 The purpose of the privilege against self-incrimination is to protect an
individual from having to provide information that would tend to prove that the
individual had committed a criminal offence. The Commission therefore
considers it appropriate that an immunity granted to compensate for the loss of
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protection that results from the abrogation of the privilege should apply in
criminal proceedings against the individual who provided the information.

Civil proceedings

9.112 It is possible that compelled information might tend to make the
individual who provided it liable in a claim for damages for compensation for a
civil wrong - for example, for negligence. Whilst there is no equivalent to the
privilege against self-incrimination that protects a defendant in a civil claim from
having to disclose information that would tend to establish the defendant’s
liability, the Commission considers that to allow a compelled admission of
criminal behaviour to be used in such a proceeding might give a plaintiff a
significant advantage that the plaintiff would not have had if the privilege had
not been abrogated. The Commission considers that a benefit of this kind to an
opposing party would be unduly unfair to the individual who was forced to make
the admission. In the view of the Commission, abrogation of the privilege
should not generally be able to be used to further the interests of a claimant in a
civil action.

9.113 The Commission recognises, however, that there may be
circumstances where there is a need for an exception to this general
proposition. Such a situation could arise, for example, if the self-incriminating
information is contained in a document that confers a right or imposes a liability
that is in issue in the civil proceeding. Where the use of compelled self-
incriminating information in a civil proceeding can be justified, it would be
possible for the general rule to be displaced by a specific provision in individual
legislation.

9.114 The Commission also acknowledges the existence of a number of
abrogation provisions that currently allow the use of compelled self-
incriminatory information as evidence in a civil proceeding against the individual
who provided it. The enactment of a default immunity provision preventing the
admissibility of this kind of evidence in a civil proceeding could therefore impact
adversely on a plaintiff if litigation had already been commenced. In the view of
the Commission, the default immunity provision should be expressed to apply
only to proceedings started after the provision has come into operation in order
to ensure that existing rights are not affected.

Other proceedings

9.115 Because other kinds of proceedings - for example, proceedings that
are administrative or disciplinary in nature - may also have potentially serious
consequences for an individual against whom they are brought, the
Commission is of the view that self-incriminatory information that the individual
has been compelled to provide should not be admissible in such proceedings.

9.116 The Commission is further of the view that, from a practical
perspective, extending the effect of the immunity to all kinds of subsequent
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proceedings would avoid potential disputes about the nature of a proceeding
where it is sought to use the information.

Exceptions to the grant of immunity

9.117 Legislative provisions that grant an immunity as compensation for
abrogation of the privilege often exclude certain specified proceedings from the
operation of the immunity. The Commission has therefore given its
consideration to possible exceptions to the grant of an immunity.

Proceedings that relate to the falsity of the information

9.118 The exception most commonly found in the existing legislation is a
proceeding that relates to the falsity of the information given as the result of the
exercise of a power to compel disclosure. If the immunity applied to such a
proceeding, the effect would be that the information in question would be
inadmissible in the proceeding and it would therefore be impossible to prove the
allegation that the compelled information was in fact false.

9.119 The Commission agrees that the immunity should not apply in a
proceeding about the falsity of the compelled information. In the view of the
Commission, if the need for the information is such that it justifies the
abrogation of the privilege according to the criteria recommended by the
Commission in Chapter 6 of this Report, it is unacceptable that it should be
possible to thwart the purpose of the abrogation provision and to avoid
punishment for giving false information because the information is subject to an
immunity.

The position of the individual who is compelled to give information

9.120 One respondent suggested that there should not be any entitlement to
an immunity if the individual who is required to give the self-incriminating
information is an elected person or a person with a statutory duty of care or
fiduciary duty.***

9.121 The Commission acknowledges that individuals who occupy public
positions or positions of trust have a responsibility to conduct themselves with a
high degree of probity and integrity. However, in the view of the Commission, if
the behaviour of an individual in such a position falls short of the required
standard, the position does not of itself justify refusal of the benefit of any
immunity that may be available against the use of compelled self-incriminatory
information.

9.122  Further, the Commission sees no basis for distinguishing between an
individual who is under a statutory duty of care and one who owes such a duty
at common law. The Commission is also concerned that uncertainty in relation

421
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to the law of fiduciary relationships might give rise to arguments about whether
a fiduciary duty existed in the circumstances of a particular case.

An individual deemed to be a public risk

9.123  Another respondent proposed that the immunity should automatically
be denied to “a person who is deemed likely to be a high risk to the safety and
well-being of the public”.**> However, the Commission is unable to agree with
this submission. In the Commission’s view, the problems inherent in the
proposal - for example, the mechanism for deciding that an individual has these
characteristics, and the lack of any necessary connection between the
nominated risk, the self-incriminatory information and the subsequent
proceeding - create the potential for a serious miscarriage of justice.

Other exceptions

9.124 The Commission acknowledges that, in the circumstances of an
individual abrogation provision, there may be additional grounds for excluding
certain proceedings from the operation of the immunity. These grounds may
include, for example, proceedings for offences under the legislation in question,
proceedings of a particular kind, or other proceedings where the information is
of particular relevance.*?®

The penalty privilege

9.125 Although the penalty privilege is regarded as a separate aspect or
ground of privilege, historically it is closely connected to the privilege against
self-incrimination.***

9.126 The Commission is therefore of the view that, in the interests of
certainty and consistency, the legislative provisions proposed above by the
Commission should apply to the penalty privilege in the same way as they do to
the privilege against self-incrimination.

9.127 This is not to say that abrogation of the penalty privilege should always
be accompanied by an immunity against the use of information obtained as a
result of the abrogation. The Commission recognises that there may be
situations where it would not be appropriate for the loss of the penalty privilege
to be compensated for by the provision of an immunity. However, in such
situations, the default immunity can be overridden by specific legislation.

9.128 It is the Commission’s intention that an individual who is compelled to
provide information that might expose him or her to a penalty should not be
disadvantaged by the inadvertent omission of an immunity from the legislation

422 Ibid.

423 See para 9.53 of this Report.
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See para 2.2 and 2.26-2.32 of this Report.
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that abrogates the privilege. In the Commission’s view, therefore, it should be
the responsibility of those seeking the abrogation of the privilege to consider
whether the provision of an immunity is appropriate and, if not, to include a
provision to the effect that the default immunity does not apply.

RECOMMENDATIONS

(@)

(b)

()

9-1 A legislative provision of general application should be enacted to
the effect that:

when an individual discloses information under a provision
of an Act that abrogates the privilege against self-
incrimination and/or the penalty privilege, in the absence of a
clear, express statement to the contrary in the Act,
information that would otherwise have been subject to the
privilege may not be used in evidence in any proceeding
against the individual;

when an individual is required to disclose information under
a legislative provision that abrogates the privilege against
self-incrimination and/or the penalty privilege, the individual
must be informed:

(1) that the individual must provide the information even
though it might be self-incriminatory or might expose
the individual to a penalty;

(i)  whether or not the provision confers an immunity
against the future use of the information; and

(i)  the nature and extent of the immunity;

an individual who is required to disclose information under a
legislative provision that abrogates the privilege against self-
incrimination and/or the penalty privilege may waive any
immunity to which he or she is entitled.

9-2 The provision referred to in Recommendation 9-1(a) should not be
overridden in another Act unless, after the balance between the
justification for the abrogation and the rights of the individual who
has been compelled to disclose the information has been taken into
account, there is a compelling reason why a use immunity should
not apply.
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9-3

9-4

A derivative use immunity should not be granted unless there are
exceptional circumstances that justify the extent of its impact.

A legislative provision of general application should be enacted to
the effect that, if:

(@8 an Act that abrogates the privilege against self-incrimination
and/or the penalty privilege confers a derivative use
immunity; and

(b) an individual who was required under that Act to disclose
self-incriminating information or information that might
expose the individual to a penalty objects to the admission of
evidence in a proceeding against the individual on the
ground that it is the subject of the derivative use immunity;

the party seeking the admission of the evidence should bear the
onus of proving that the evidence was not derived from the
compelled information.

The provision referred to in Recommendation 9-1(a) should not
apply to proceedings that relate to the falsity of the information.

In relation to a civil claim for compensatory damages, the provision
referred to in Recommendation 9-1(a) should be expressed to apply
only to proceedings started after the provision has come into
operation.
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Provisions that refer to the Commissions of
Inquiry Act 1950 (Qld)

INTRODUCTION

10.1 In Queensland, there are a number of provisions that abrogate the
privilege against self-incrimination by reference to the Commissions of Inquiry
Act 1950 (QId). These provisions also abrogate, by implication, the penalty
privilege.*?®

10.2 The way in which abrogation is effected by reference to the
Commissions of Inquiry Act 1950 (QId) varies from Act to Act, probably as a
result of changes in legislative drafting style. The most common methods are to
deem a person or body to be a commission of inquiry within the meaning of that
Act*?® or to provide that a person or body is to have the powers conferred on a
commission of inquiry by the Act.**’ Other provisions state that an investigation
or inquiry is to be conducted as a commission of inquiry,**® or that the
Commissions of Inquiry Act 1950 (QIld) applies to a person or body conducting
an investigation or inquiry.*?°

10.3 The provisions apply to bodies that are charged with a range of
functions, including support for Aboriginal**® and Torres Strait Islander®*!
communities, setting judicial salaries,*** appeals by local government officers
against the promotion of other officers,**® the professional registration of
veterinary surgeons,*** and control of casino operations.**®

425 Pyneboard Pty Ltd v Trade Practices Commission and Another (1983) 152 CLR 328 per Mason ACJ, Wilson
and Dawson JJ at 345. See also Daniels Corporation International Pty Ltd v Australian Competition and
Consumer Commission (2002) 213 CLR 543 per Gleeson CJ, Gaudron, Gummow and Hayne JJ at [30].

426 See for example Alcan Queensland Pty Limited Agreement Act 1965 (QIld) Schedule s 50.

4z See for example Petroleum Act 1923 (QId) s 8(3).

428 See for example State Development and Public Works Organisation Act 1971 (QIld) s 12(2).

429 See for example Law Reform Commission Act 1968 (QId) s 11(2).

430 Community Services (Aborigines) Act 1984 (Qld) s 13(1).

431 Community Services (Torres Strait) Act 1984 (QId) s 11(1).

432 Judges (Salaries and Allowances) Act 1967 (QId) s 13(3).

433 City of Brisbane Act 1924 (Qld) Schedule 1 s 19(3).

434 Veterinary Surgeons Act 1936 (QId) s 29.
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Casino Control Act 1982 (Qld) s 91(2).
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THE EFFECT OF THE REFERENCE TO THE COMMISSIONS OF INQUIRY
ACT 1950 (QLD)

10.4 The purpose of the Commissions of Inquiry Act 1950 (QId) is to
facilitate the operation of commissions of inquiry established to make
investigations into matters of public importance. The Act sets out the powers of
a commission of inquiry and the obligations of withesses summoned to appear
before a commission. Section 14(1A) of the Act provides:

A person attending before a commission is not entitled -

€) to remain silent with respect to any matter relevant to the commission’s
inquiry upon the chairperson’s requiring the person to give evidence
with respect to that matter; or

(b) to refuse or fail to answer any question that the person is required by
the chairperson to answer; or

(c) to refuse or fail to produce any book, document, writing, record,
property or thing that the person has been summoned to produce or
required by the chairperson to produce;

on the ground that to do otherwise would or might tend to incriminate the
person.

10.5 To compensate for the abrogation of the privilege against self-
incrimination, section 14A of the Commissions of Inquiry Act 1950 (QId) confers
a use immunity on answers given by the witness. It provides:

(1) A statement or disclosure made by any witness in answer to any
question put to the witness by a commission or any commissioner or
before a commission shall not (except in proceedings in respect of
contempt of the commission or of an offence, or a conspiracy by the
witness with another person to commit an offence, against any of the
sections of the Criminal Code specified in section 22)**° be admissible
in evidence against the witness in any civil or criminal proceedings.

(2) A book, document, writing, record, property or anything produced by a
witness is not and it is declared never was a statement or disclosure to
which subsection (1) applies. [note added]

10.6 In relation to a person or body that is given the powers of a commission
of inquiry, the effect of the reference to the Commissions of Inquiry Act 1950
(Qld) is generally that the person or body, by virtue of the status as a
commission of inquiry, can hold an investigation where the privilege against
self-incrimination does not apply for a witness required to provide information to
that investigation. Unless the application of section 14(1A) of the Act is
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excepted,”®’ a witness cannot refuse to provide information on the ground of

self-incrimination. Similarly, unless a provision states otherwise, the abrogation
of the privilege against self-incrimination by reference to the Commissions of
Inquiry Act 1950 (QId) would also confer a use immunity on oral answers to
questions, but not on documents produced by the witness, in relation to all
subsequent civil or criminal proceedings against the witness.

THE DISCUSSION PAPER

10.7 In the Discussion Paper,**® the Commission noted that reference to the

Commissions of Inquiry Act 1950 (QId) appeared to have been used as a kind
of drafting shortcut to avoid the need to specify the particular powers to be
conferred on individual bodies with investigative functions. The Commission
was concerned, however, that, whilst this approach to legislative drafting may
promote a degree of uniformity, it fails to take into account the circumstances of
each piece of legislation. It was also of the view that, in the context of this
reference, abrogation of the privilege against self-incrimination by reference to
the powers of a commission of inquiry would generally fail to address the issue
of whether, and to what extent, the abrogation of the privilege was warranted in
a particular situation.**®

10.8 The Commission sought submissions on the issue of whether the
privilege against self-incrimination should be able to be abrogated by the means
of reference to the Commissions of Inquiry Act 1950 (QId).**

SUBMISSIONS

10.9 Only two of the submissions received by the Commission in response
to the Discussion Paper addressed this issue.

10.10 Queensland Transport supported abrogation of the privilege by
reference to the Commissions of Inquiry Act 1950 (Qld), as long as the
abrogation was accompanied by an immunity.

10.11 The Department of Tourism, Racing and Fair Trading, on the other

hand, considered the extent of the immunity conferred by this method of

abrogation to be too wide:**?
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.. it confers an immunity from use of the evidence so obtained in any civil or

criminal proceedings. This department is of the view that there may be
circumstances where no immunity should be conferred while in other
circumstances only immunity from criminal proceedings should be conferred.

THE COMMISSION'S VIEW

10.12 The Commission acknowledges that the provisions identified in the
Discussion Paper as abrogating the privilege against self-incrimination by
reference to the Commissions of Inquiry Act 1950 (Qld)**® are not of recent
origin, and that they reflect a style that is no longer used for drafting
Queensland legislation. Nonetheless, in Queensland, a significant number of
bodies can hold an investigation where the privilege against self-incrimination
and the penalty privilege do not apply for a witness required to provide
information to that investigation. The privileges are automatically abrogated
because the investigatory body has the powers of a commission of inquiry.

10.13 In relation to these existing provisions, the Commission considers that
it is inappropriate for the privileges to be abrogated in this way. The method of
abrogation indicates that, at the time the provisions were enacted, specific
consideration was not given to the question of whether the abrogation was
justified in the circumstances of each particular provision. The Commission
remains of the view that this shortcut approach to legislative drafting failed to
ensure that proper regard was paid to the reason for the abrogation. It also
failed to take into account whether, if the abrogation could be justified, the
extent of the immunity provided as compensation for the loss of the privilege
was appropriate.

10.14 In the view of the Commission, the Commissions of Inquiry Act 1950
(Qld) should be amended to provide that legislative provisions that confer on a
person or body all the powers of a commission of inquiry do not automatically
abrogate the privileges.

10.15 The commencement of the amendment should be postponed to allow
existing legislation that confers the powers of a commission of inquiry to be
reviewed. If it is considered that, in the context of a particular Act, the criteria
identified by the Commission in Chapter 6 of this Report are met, a specific
provision should be inserted in that Act to effect an abrogation. Account should
also be taken of the recommendations in Chapter 9 of this Report in relation to
the granting of an immunity against the use of information obtained as a result
of the abrogation, and any immunity that may be appropriate in the
circumstances should be conferred.
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RECOMMENDATIONS

10-1 The Commission recommends that the Commissions of Inquiry Act
1950 (Qld) should be amended to provide that, where a provision in
another Act confers on a person or body the powers of a
commission of inquiry, sections 14(1A) and 14A of the
Commissions of Inquiry Act 1950 (Qld) do not apply to the person
or body.

10-2 The commencement of the amendment should be postponed to
allow existing legislation that confers the powers of a commission
of inquiry to be reviewed.

10-3 If it is considered that, in the context of a particular Act, abrogation
of the privilege against self-incrimination and/or the penalty
privilege can be justified according to the legislative criteria
recommended by the Commission in Chapter 6 of this Report:

(@) a specific provision should be inserted in that Act to give
effect to the abrogation; and

(b) appropriate consideration should be given to the nature and
extent of the immunity, if any, to be provided in relation to the

use of the information obtained as a result of the abrogation. I
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Corporations

INTRODUCTION

11.1 A corporation, although an artificial legal entity, may nonetheless be
prosecuted for a criminal offence or subjected to proceedings that could result
in the imposition of a penalty:***

The liability of a corporation to criminal conviction and to the imposition of a
criminal penalty is well-established, although the application of criminal
sanctions to corporations is of comparatively recent origin. [note omitted]

11.2 The impetus for the development of corporate liability came originally
from a combination of the rapid industrialisation that took place in England in
the nineteenth century and the use of corporate structures for financing
industrial growth. Today, legislation that regulates commercial and industrial
activity frequently includes provisions that create offences for which a
corporation may be made liable:**

While much of this regulation was not specifically established with corporations
in mind, the dominance of the corporate entity in all areas of business activity
means that the regulation of business necessarily includes the regulation of
corporations.

11.3 The prosecution of corporations for criminal offences gives rise to the
question of whether a corporation can claim the privilege against self-
incrimination. For many years this question remained unresolved in Australia.
While one member of the High Court consistently maintained that the privilege
against self-incrimination was available only to a natural person,**® some judges
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were content to assume, without actually deciding, that a corporation was
entitled to the benefit of the privilege.**’

11.4 The situation at common law was clarified by the decision of the High
Court in Environment Protection Authority v Caltex Refining Co Pty Ltd.**® In
that case, the court held, by majority, that the privilege against self-incrimination
does not apply to corporations.**® However, the position is less clear in relation
to the privilege against self-exposure to a penalty.*®

11.5 Despite the Caltex decision, some Queensland legislative provisions
raise questions about the entitlement of a corporation to claim the privilege.

THE COMMON LAW

The privilege against self-incrimination
11.6  The High Court decision in Caltex*** was based on a number of factors.
The rationales for the privilege do not apply to a corporation

11.7 The majority considered that the rationales for the privilege did not, or
did not fully, support its extension to corporations.**?

11.8 According to the traditional view of the development of the privilege, it
was the result of a desire to protect individuals from the excesses of
seventeenth century court procedures.*”®* However, the concept of the
corporation had not emerged at that time and, in any event, a corporation would
not have been at risk of the dangers of physical torture or excommunication,
against which, on this view, the privilege was intended to provide a shield.**
Members of the Court referred to the observation by an English judge that a
corporation “has no body to be kicked or soul to be damned.”*> Moreover, the
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traditional concern to protect an individual against abuse of State power was not
seen as relevant to a corporation:**®

In general, a corporation is usually in a stronger position vis-a-vis the state than
is an individual; the resources which companies possess and the advantages
which they tend to enjoy, many stemming from incorporation, are much greater
than those possessed and enjoyed by natural persons.

11.9 Similarly, the contemporary rationales for the privilege were thought to
be unconvincing reasons for its application to a corporation. In the modern
context, the privilege is regarded as a substantive human right that protects
personal freedom and dignity. As such, it was held not to apply to an artificial
entity.*®”  The modern view of the privilege as protecting the privacy of an
individual was also considered irrelevant in relation to a corporation, since
corporations are already compelled by law to make disclosures about their
affairs beyond those required of individuals.**®* Even the importance of the
privilege as an element of the adversarial system of justice was insufficient to
extend its protection to corporations,**® despite acknowledgment that denial of
the privilege would considerably weaken the forensic position of a corporation in
the adversarial system.*°

The need to maintain the integrity of corporate behaviour

11.10 The overriding factor in the decision not to allow a corporation to claim
the privilege was the public interest in upholding the integrity of corporate
behaviour:***

The doctrine of the corporation as a separate legal entity and the complexity of
many corporate structures and arrangements have made corporate crime and
complex fraud one of the most difficult areas for the state to regulate effectively.

11.11  The majority recognised that, from a practical point of view, the records
of a corporation constitute the best evidence of the corporation’s activities and
that, if a corporation were entitled to rely on the privilege, inability to access the
corporation’s documents would significantly hamper the enforcement of laws
regulating the corporation’s conduct:**?
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... if investigative powers were qualified by a privilege against self-incrimination
enuring for the protection of corporations, the liability of corporations to criminal
sanctions would frequently be unenforceable.

11.12  This approach was criticised by the dissenting members of the court,
who were of the view that, if the protection of the privilege were to be denied to
corporations for pragmatic reasons, rather than for reasons of legal principle,
that decision should be made by the legislature rather than the court.*®®

The nature of the information

11.13  Another important consideration for the majority was the nature of the
information that a corporation can be required to provide. As an artificial entity,
a corporation cannot be a witness.*** The information that a corporation itself,
as opposed to an officer of the corporation, can be compelled to provide is
therefore restricted to material in documentary form.*®®

11.14  The case for protecting information in the form of a corporation’s books
and records, which “are in the nature of real evidence which speak for
themselves as distinct from testimonial oral evidence which is brought into
existence in response to an exercise of investigative power or in the course of
legal proceedings”,*®® was viewed as considerably weaker than the case for

protecting an individual from being compelled to make an admission of guilt:*®’

In producing such documents, the corporation is not creating evidence against
itself, as would occur if an individual could be compelled to give incriminating
answers. The documents already exist.

The privilege against self-exposure to a penalty

11.15 The situation in relation to a corporation’s right to the protection of the
penalty privilege has not been finally resolved.

11.16 In Caltex, three members of the court held, although the point was not
fully argued, that the penalty privilege would not be available to a corporation.*®
A fourth member, on the other hand, held that a corporation would be able to
rely on the penalty privilege to resist discovery of documents in proceedings
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brought to enforce liability to a penalty.*®® The remaining three members of the
Court did not directly address the issue.

11.17  Subsequently to the High Court decision in Caltex, the issue arose in
the Full Court of the Federal Court in Trade Practices Commission v Abbco
Iceworks Pty Ltd and Others, where a majority held that the penalty privilege
was not available to a corporation.*”® The principal reason for the majority view

was the need for consistency:*"*

It would be an odd result if an order might properly be made for production of
documents which expose a corporation to criminal liability, but no order would
be made if it might result in the imposition of a civil penalty.

11.18 The majority was also influenced, as was the High Court in Caltex,*"?
by the difficulty of enforcing the law against a corporation if its documents could
not be made subject to discovery.*”

11.19  Although the question has not yet come directly before the High Court
for an authoritative determination, it now seems likely that the High Court might
approve the decision of the Full Court of the Federal Court. Four judges of the
Court have observed, in a joint judgment, that:*™*

. it should now be accepted that, as the privilege against self-incrimination is
not available to corporations, the privilege against exposure to penalties is,
similarly, not available to them. [notes omitted]

THE AVAILABILITY OF THE PRIVILEGE TO CORPORATIONS IN
QUEENSLAND

11.20 Despite the Caltex decision,*’® there are some legislative provisions in

Queensland that raise questions about the availability of the privilege against
self-incrimination to a corporation.
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11.21  Many Queensland provisions expressly retain the privilege by providing
that it is a reasonable excuse for a “person” to refuse to answer a question or to
produce a document because to do so might be self-incriminating. A reference
in Queensland legislation to a “person” generally includes a reference to a
corporation as well as to an individual.*"®

11.22  While some of these provisions pre-date the High Court decision in
Caltex,*”” others have been enacted subsequently to it.

Provisions enacted prior to Caltex

11.23  With respect to provisions that were enacted before the Caltex
decision, the effect of that decision is that the only category of “person” who can
claim the privilege is an individual. The Caltex decision makes it clear that, in
these provisions, the word “person” cannot be interpreted to include a
corporation.

Provisions enacted after Caltex

11.24  The situation is less clear with respect to provisions enacted after the
Caltex decision.

11.25 It is arguable that, if a provision preserving the privilege by reference to
a “person” has been enacted subsequently to and in the light of the High Court
decision, that provision is intended, where the context permits, to override the
effect of the High Court decision. Unless a contrary intention is evident from the
legislation itself, a provision of this kind could operate to confer the privilege on
a corporation.

11.26  Provisions enacted in Queensland since the Caltex decision and
preserving the privilege against self-incrimination fall into three principal
categories:

o provisions that are expressed to apply only to individuals;

o provisions that are capable of applying only to individuals; and

o provisions that are capable of applying to both individuals and
corporations.
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Provisions that are expressed to apply only to individuals

11.27  Provisions in this category preserve the privilege by reference not to “a

person” but to “an individual*’® or to “a natural person”.*"®

11.28 Itis clear from these express references that, although the legislation in
question contains references to “a person”, including a corporation,**® the
privilege is not intended to apply to corporations.

Provisions that are capable of applying only to individuals

11.29 Provisions in this category preserve the privilege by reference to “a
person”, without specifying whether the “person” in question is an individual or a
corporation.

11.30 However, although the application of these provisions is not expressly
limited to individuals, the context in which they operate excludes the possibility
that the term “person” could be interpreted to include a corporation.*®*

11.31 These provisions are therefore capable of referring only to an
individual.

Provisions that are capable of applying to both individuals and corporations

11.32  Provisions in this category preserve the privilege by reference to “a
person”, without expressly stating whether the “person” in question is an
individual or a corporation.

11.33  The context in which they operate permits the term to be interpreted to
include both corporate entities and natural persons. The relevant legislation
regulates activities that may be undertaken by either an individual or a
corporation. It imposes obligations in relation to those activities, including a
requirement to provide information. Where that requirement is to be met by the
production of a document, the obligation is capable of applying not only to
individuals but also to corporations. On this basis, the privilege might apply to
corporations as well as to individuals.*®?

478
See for example Child Care Act 2002 (QId) ss 80(3), 81(3).

479
See for example Gas Pipelines Access (Queensland) Act 1998 (QId) s 41(5).

480
See for example Child Care Act 2002 (QId) ss 16, 19.

481 . " .
See for example Land Title Act 1994 (QId) s 24(2); Queensland Competition Authority Act 1997 (QId)
s 184(2). The former applies to a person appearing as a witness at an inquiry held under the Act by the
Registrar of Titles and the latter to a witness at a hearing under the Act. However, a corporation, as an
artificial entity, cannot be a witness: Environment Protection Authority v Caltex Refining Co Pty Ltd (1993) 178
CLR 477 per Brennan J at 512-513 and per Deane, Dawson and Gaudron JJ at 535.

482

See for example Education (Overseas Students) Act 1996 (Qld) s 30(4); Fossicking Act 1994 (QIld) s 86(4);
Land Protection (Pest and Stock Route Management) Act 2002 (Qld) s 265(2).



Corporations 117

LEGISLATION IN OTHER AUSTRALIAN JURISDICTIONS

11.34 The Evidence Act 1995 (Cth) expressly abrogates the privilege against
self-incrimination and the penalty privilege for a corporation*®® in relation to all
proceedings in a federal court.*®** The abrogation provision, which also applies
in a court of the Australian Capital Territory,*®®> is mirrored in evidence
legislation in New South Wales*® and Tasmania.*®” There is no immunity
conferred on evidence that a corporation is compelled to give.

ISSUES FOR CONSIDERATION

11.35 In the Discussion Paper,*®®

the Commission sought submissions on the
following issues:*°

o whether there are any circumstances in which a corporation should be
entitled to claim the privilege against self-incrimination;

o the circumstances, if any, in which a corporation should be entitled to
claim the privilege;

o whether there should be a legislative provision to the effect that, in the
absence of an expressed intention to the contrary, a corporation is not
entitled to claim the privilege.

11.36 The Commission also highlighted the uncertainty that could arise as a
result of the drafting of certain Queensland provisions.

SUBMISSIONS

Should a corporation be entitled to claim the privilege against self-
incrimination?

11.37 The Bar Association of Queensland expressed the view that, in the light
of the proliferation of substantial civil sanctions against corporate bodies, a
reconsideration might be justified of whether the privilege, and any immunity
provisions, should be available to corporations. The submission noted that,
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although corporations cannot be subject to imprisonment, the imposition of
massive monetary penalties could often, in a practical sense, result in the
destruction of a corporate entity. Accordingly, the Association considered that
the view that neither the traditional nor modern rationales for the existence of
the privilege applied to corporations may have lost its validity.**°

11.38 Queensland Transport, on the other hand, supported the legislative
abrogation of the privilege in relation to corporations, provided that officers of
the corporation are adequately protected. It based its view that a corporation
should not be able to claim the privilege on the fact that the privilege is a
personal right and on the need for corporations to be held open to
accountability.***

The need for legislation

11.39 The Department of Tourism, Racing and Fair Trading supported the
introduction of a general legislative provision to the effect that, in the absence of
an expressed intention to the contrary, a corporation is not entitled to claim the
privilege against self-incrimination. The Department considered that the
enactment of such a provision would remove any perceived uncertainty at
common law.*%

THE COMMISSION’S VIEW

11.40 The Commission acknowledges that the issue of whether a corporation
should be entitled to the benefit of privilege against self-incrimination or self-
exposure to a penalty may be thought to be outside its terms of reference,
which concern statutory abrogation of privilege.

11.41 However, in the view of the Commission, the ambiguity created by
certain Queensland legislative provisions is highly undesirable and needs to be
remedied. To do so requires consideration of the question of whether a
corporation should be able to claim the privileges.

Should a corporation be entitled to claim the privilege against self-
incrimination?

11.42 The Commission is unable to accept the minority view put forward in
Caltex that the reasons for denying the privilege against self-incrimination to

490 Submission 12.
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corporations are purely pragmatic, based on the difficulty of “detecting and
prosecuting corporate crime.”%

11.43 Rather, the Commission considers, for the reasons expressed by the
majority in Caltex, that the rationales for the privilege do not support its
application to a corporation.*®® The Commission also considers that, since
corporations are created by statute and can exercise only statutory rights and
powers, they must be taken to be subject to the regulatory regime of the
legislative environment within which they exist and operate.

11.44 The Commission is therefore of the view that a corporation should not
be entitled to claim the privilege against self-incrimination.

Should a corporation be entitled to claim the penalty privilege?

1145 The Commission is of the view that it would be anomalous if a
corporation, although unable to claim the privilege against self-incrimination,
were able to rely on the privilege against self-exposure to a penalty in order to
resist the disclosure of information.

The need for legislation

11.46 The Commission considers that, despite the High Court’s decision in
Caltex that the privilege against self-incrimination is not available to a
corporation, there is a need for clarification of the common law in relation to two
issues - the question of whether certain Queensland provisions preserving the
privilege apply to corporations, and the question of whether a corporation is
entitled to claim the penalty privilege.

11.47  The Commission is therefore of the view that legislation is desirable.

11.48 This view is consistent with the present position in those jurisdictions in
which the Evidence Act 1995 (Cth) applies, in New South Wales and in
Tasmania.*®® Implementation of the Commission’s recommendation would
therefore have the added advantage of promoting uniformity of legislation in
Australia.

Drafting issues

11.49  Although the High Court held in Caltex that the privilege against self-
incrimination is not available to a corporation,*®® it is possible that, in
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Queensland, some legislative provisions enacted since the High Court decision
have the effect of conferring the privilege on a corporation.

11.50 The usual method of preserving the privilege is to provide that it is a
reasonable excuse for a “person” to refuse to disclose information on the basis
that the information might incriminate the person. The problem arises because
of the definition of “person” in the section 32D(1) of the Acts Interpretation Act
1954 (QId), which includes a corporation.

11.51  Consistently with its conclusion that a corporation should not be entitled
to claim the privilege against self-incrimination, the Commission is of the view
that legislation should be enacted to clarify that provisions that preserve the
privilege do not apply to corporations.

RECOMMENDATION

11-1 The Commission recommends that legislation should be enacted to
the effect that:

(@) a corporation is not entitled to claim the privilege against
self-incrimination;

(b) acorporation is not entitled to claim the penalty privilege;

(c) a legislative provision that preserves the privilege against
self-incrimination and/or the penalty privilege does not apply
to a corporation.




Chapter 12
Abrogation of privilege: foreign implications

INTRODUCTION

12.1 When the privilege against self-incrimination or the penalty privilege is
abrogated by a Queensland law, the result is that an individual may be
compelled to provide certain information, even though the provision of that
information might expose the individual to the risk of criminal conviction or
imposition of a penalty. In some situations, the risk of conviction or imposition
of a penalty might arise in a jurisdiction outside Australia.

THE RISK OF EXPOSURE UNDER FOREIGN LAW

12.2 The Evidence Act 1995 (Cth) provides that an individual may claim the
privilege against self-incrimination or the penalty privilege if giving particular
evidence might tend to prove that the individual had committed an offence
against the law of a foreign country or would be liable to a penalty arising under
the law of a foreign country.*®” There is no equivalent provision in Queensland.

12.3 In the absence of such a provision, the question of whether, in a
Queensland court, or in an investigation or an inquiry conducted under
Queensland law, an individual can claim privilege on the basis of a potential risk
to the individual under foreign law must be determined by reference to the
decided cases on the issue.

12.4  Unfortunately, however, the Australian case law is not conclusive.**®
Some Queensland authorities suggest that incrimination under foreign law can
provide a basis for extending the privilege against self-incrimination,*®® at least
where the possibility of incrimination under the foreign law is “a fact ...
established by the evidence™® and the content of the foreign law itself is

proved by a “foreign expert's evidence” > particularly if that evidence is
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“uncontradicted”.*® Other decisions tend to leave the matter open.”® The

guestion has not yet arisen for authoritative determination by the High Court.

12.5 In the light of those Queensland cases where privilege has been
successfully claimed on the ground of exposure to the risk of conviction of an
offence in a foreign jurisdiction,®® abrogation of privilege by Queensland
legislation may have unintended consequences for an individual compelled to
provide information, either during the course of a court proceeding or to an
investigation or inquiry. Having disclosed the information, the individual might
be exposed to punishment for a criminal offence or to the imposition of a
penalty in the foreign jurisdiction, and would not be protected by any immunity
conferred by the provision that abrogated the privilege in Queensland.

THE POSITION IN OTHER JURISDICTIONS

12.6  In the United States®® and in Canada,*® the privilege does not extend
to self-incrimination under the laws of foreign countries.

12.7 In England, the Law Reform Committee recommended that there be no
absolute privilege against self-incrimination under foreign law. The Committee
concluded that the matter was “best left to the general discretion of the judge in
the particular circumstances in which the claim arises.”®’

12.8 The Privy Council, on an appeal from New Zealand, remarked upon the
unsettled state of the authorities. It recognised that the privilege against self-
incrimination had been incorporated as a right in many charters enshrining
fundamental rights and liberties and that the primary purpose of the right was
the protection of the individual.>® However, the Privy Council rejected the idea
of an absolute right to privilege against self-incrimination under foreign law. It
observed:>%

Seen from the point of view of the witness, the right may be as much needed
where foreign law is involved as where it is not. The difficulty confronting the
individual may be just as acute when the feared prosecution is under the law of
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12.9

to decide.

another country. There is, however, a real problem in letting this lead to the
conclusion that the privilege should apply in such a case. The privilege is rigid
and absolute. The witness has an unqualified right. Where the privilege
applies the witness need not answer. Unless the case falls within a statutory
exception, that is the end of the matter. There is no scope for the court to
exercise any discretion.

It is the unqualified nature of the right, so valuable as a protection for the
witness, which gives rise to the problem when a foreign law element is present.
If the privilege were applicable when the risk of prosecution is under the law of
another country, the privilege would have the effect of according primacy to
foreign law in all cases. Another country’s decision on what conduct does or
does not attract criminal or penal sanctions would rebound on the domestic
court. The foreign law would override the domestic court’s ability to conduct its
proceedings in accordance with its own procedures and law. If an answer
would tend to expose the withess to a real risk of prosecution under a foreign
law then, whatever the nature of the activity proscribed by the foreign law, the
witness would have an absolute right to refuse to answer the question, however
important that answer might be for the purposes of the domestic court’s
proceedings.

This surely cannot be right. Different countries have their own interests to
pursue. At times national interests conflict. In its simple, absolute, unqualified
form the privilege, established in a domestic law setting, cannot be extended to
include foreign law without encroaching unacceptably upon the domestic
country’s legitimate interest in the conduct of its own judicial proceedings.

In relation to the “important question” as to whether a court, under its
inherent power to conduct its process in a fair and reasonable manner, has a
discretion to excuse a witness from giving self-incriminating evidence because
of feared prosecution under foreign law, the Privy Council found it unnecessary

discretion:>*°

If the unqualified application of the privilege to foreign law is unsatisfactory, so
also is the opposite extreme. The opposite extreme is that the prospect of
prosecution under a foreign law is neither here nor there. Since the privilege
does not apply to prosecution under foreign law, the witness must always
answer a relevant question in the domestic proceedings, regardless of the
nature of the crime under the foreign law and regardless of the likely practical
consequences for the witness under that law.

This would be a harsh attitude. It would be a reproach to any legal system.
One would expect that a trial judge would have a measure of discretion.

THE COMMISSION’S VIEW

12.10

However, its observations support the recognition of such a

As a matter of principle, the Commission considers it desirable that
courts should retain a discretion to allow the privilege to be claimed in an
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appropriate case. This was the recommendation of the English Law Reform
Committee,”™* and is consistent with the opinion of the Privy Council.>*?

12.11  However, in the context of the Commission’s current review of existing
Queensland provisions that abrogate the privilege against self-incrimination or
the penalty privilege, the question of exposure to risk in a foreign jurisdiction is
beyond the Commission’s terms of reference.

12.12  Accordingly, the Commission has made no recommendations on the
issue. The draft Bill in Appendix 3 to this Report does not refer to the laws of
jurisdictions outside Australia or to the risk of exposure to self-incrimination or
self-exposure to a penalty under those laws.

12.13 If the Parliament takes the view that the privilege against self-
incrimination does or should extend to self-incrimination under a law of a foreign
country or that the penalty privilege should extend to liability to a penalty arising
under a law of a foreign country, then the draft Bill will need to be revised.

12.14  But if, for the reasons that have commended themselves to courts in
the United States, Canada and New Zealand and to the Privy Council, the
Parliament considers that the privileges should not extend to self-exposure to
offences and penalties under foreign law, then the enactment of legislation
should be coupled with an express recognition of a discretion to not require an
individual to answer a question, give information or produce a document if to do
so would tend to incriminate the individual or prove the individual is liable to a
civil penalty under a law of a foreign country.
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See para 12.7 of this Report.

512
See para 12.9 of this Report.



Chapter 13

Implementation of recommendations

THE DRAFT BILL

13.1 In the preceding chapters of this Report, the Commission has made
recommendations about statutory abrogation of the privilege against self-
incrimination and/or the penalty privilege. For the majority of these
recommendations, implementation will require the enactment of legislation.

13.2 The draft legislation for implementing the Commission’s
recommendations is set out in Appendix 3 to this Report. The draft Bill was
prepared by the Office of Parliamentary Counsel. The Commission wishes to
thank Mr Peter Drew, Parliamentary Counsel, and Ms Theresa Johnson, First
Assistant Parliamentary Counsel, for their co-operation and assistance in the
drafting of the BiIll.

MODEL PROVISION

13.3 The Australian Law Reform Commission has observed in relation to the

privilege against self-incrimination in the federal sphere:**?

The variance across different legislative and penalty schemes clearly
demonstrates the need for consistency and a definitive statement of the nature
and scope of application of the privilege.

13.4 That Commission also noted that the human rights justifications for the
privilege and the potentially serious consequences of self-incrimination or self-
exposure to a penalty underline the need for legislation to provide certainty.>*

13.5 A survey of current Queensland legislative provisions that abrogate the
privilege against self-incrimination and/or the penalty privilege also reveals wide
variations in the form of abrogation. The Commission is concerned that these
variations may lead to uncertainty of interpretation.

13.6 While some differences may be able to be explained simply by
changes over time in legislative drafting styles and practices, the Commission
agrees that there can be little doubt of the need to attempt to overcome some of

the inconsistencies and uncertainties arising from the existing legislation:>*

513 . L . . . . L - .
Australian Law Reform Commission, Discussion Paper, Securing Compliance: Civil and Administrative

Penalties in Australian Federal Regulation (DP 65, April 2002) at para 9.70.

514 . . . ) - - . .
Australian Law Reform Commission, Report, Principled Regulation: Federal Civil and Administrative Penalties

in Australia (ALRC 95, December 2002) at para 18.45.

515 . . L .
Saul B and McCabe M, “The privilege against self-incrimination in federal regulation” (2001) 78 Reform 54.
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... the common law privilege is subject to seemingly arbitrary exclusion by a
maze of express or implied legislative provisions. The inconsistent and
contradictory nature of these provisions potentially undermines public
confidence in equal treatment before the law, makes it difficult for individuals to
comply with their legal obligations, and ultimately confuses and confounds the
rule of law.

13.7 The Commission’s terms of reference require it to “recommend an
appropriate statutory formula which can be used to rationalise existing
provisions and as a model for future provisions.”>®

13.8 Appendix 4 to this Report contains a model provision for use in those
situations where the criteria for justifying the abrogation of the privilege can be
met.>’” The model provision provides a template that is consistent with the
Commission’s recommendations in the preceding chapters of this Report. In
the view of the Commission, use of this template to review existing provisions
and to draft new legislation will help to remove uncertainty and to prevent
inconsistencies occurring in the future.
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The full terms of reference are set out at para 1.1 of this Report.
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See Chapter 6 of this Report.
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Departments and statutory authorities

Crime and Misconduct Commission

Department of Aboriginal and Torres Strait Islander Policy
Department of Emergency Services

Department of Families®*®

Department of Industrial Relations

Department of Justice and Attorney-General
Department of Local Government and Planning®*®
Department of Natural Resources and Mines
Department of the Premier and Cabinet
Department of Primary Industries®?°

Department of State Development®*

Department of Tourism, Racing and Fair Trading®?
Disability Services Queensland

Environmental Protection Agency

Guardianship and Administration Tribunal

Office of the Adult Guardian

Office of the Auditor-General of Queensland
Official Solicitor to the Public Trustee of Queensland
Queensland Health

Queensland Police Service

Queensland Transport

Queensland Treasury

Residential Tenancies Authority
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Relevant legislation administered by Department of Child Safety and Department of Communities from 14
October 2004.
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Relevant legislation administered by Department of Local Government, Planning, Sport and Recreation from
14 October 2004.
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Relevant legislation administered by Department of Primary Industries and Fisheries from 14 October 2004.
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Relevant legislation administered by Department of State Development and Innovation from 14 October 2004.
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Relevant legislation administered by Department of Tourism, Fair Trading and Wine Industry Development

and Department of Public Works (Racing Division) from 14 October 2004.
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List of respondents to the Discussion Paper

Bailey, P

Bar Association of Queensland

Department of Employment and Training
Department of Natural Resources and Mines
Department of Tourism, Racing and Fair Trading®®
Griffith University Innocence Project
Hudson, K

Lee, WA

Office of the Public Service Commissioner
Queensland Law Society

Queensland Transport

Townsville District Law Association

YFS Youth Legal Service
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Department of Tourism, Fair Trading and Wine Industry Development and Department of Public Works

(Racing Division) from 14 October 2004.
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The Parliament of Queensland enacts—

Part 1 Preliminary

1 Short title

This Act may be cited as the Privilege Against
Self-Incrimination and Penalty Privilege Act 2004.

2 Commencement
(1) Part 5 commences on assent.

(2) The remaining provisions of this Act commence on [date 6
months after assent].

Part 2 Corporations

3 No privilege

(1) This section applies if, under a law of the State or in a
proceeding, a corporation is required to do a relevant thing.

(2) The corporation is not entitled to refuse or fail to comply with
the requirement on the ground that doing the relevant thing
might tend to incriminate the corporation or make the
corporation liable to a penalty.

(3) Subsection (2) applies even if an Act, whether enacted before
or after the commencement of this section, states that a person
is not required to do a relevant thing on the ground that doing
the relevant thing might tend to incriminate the person or
make the person liable to a penalty.

(4) In this section—

do a relevant thing means—
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Part 3

(a) answer a question or give information; or
(b) produce a document or any other thing; or

(c) do any other act whatever.

Individuals

4 Definitions for pt 3

In this part—

Australian court means—

(a) the High Court; or

(b) a court exercising federal jurisdiction; or

(c) acourt of a State or Territory; or

(d) ajudge, justice or arbitrator under an Australian law; or

(e) an entity authorised by an Australian law, or by consent
of parties, to hear, receive and examine evidence; or

(f) an entity that, in exercising a function under an
Australian law, is required to apply the laws of evidence.

Australian law means a law, whether written or unwritten, of
or in force in the Commonwealth, a State or a Territory.

civil penalty see section 5(3).

civil proceeding means a proceeding, however described, in
an Australian court, other than a criminal proceeding.

compelled information, in relation to an individual required
to do a relevant thing, means the answer or information given,
or the document produced, by the individual.

criminal proceeding means a prosecution for an offence in an
Australian court and includes a proceeding in an Australian
court for the committal of a person for trial or sentence for an
offence.

derivative use immunity see section 10(1).
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dishonesty proceeding, in relation to an individual’s
compelled information, means a proceeding for an offence in
relation to the false or misleading nature of the compelled
information.

do a relevant thing means—
(a) answer a question or give information; or
(b) produce a document.

incriminate, in relation to an individual, means proving that
the individual has committed an offence against or arising
under an Australian law.

penalty privilege see section 5(2).
privilege against self-incrimination see section 5(1).

use immunity see section 9(1).

5 Meaning of privilege

(1

2)

3)

The privilege against self-incrimination means that an
individual who is required under a law of the State or in a
proceeding to do a relevant thing may refuse or fail to comply
with the requirement on the ground that doing the relevant
thing might tend to incriminate the individual.

The penalty privilege means that an individual who is
required under a law of the State or in a proceeding to do a
relevant thing may refuse or fail to comply with the
requirement on the ground that doing the relevant thing might
tend to prove the individual is liable to a civil penalty.

An individual is taken to be liable to a civil penalty if, in a
civil proceeding, the individual would be liable to a penalty
arising under an Australian law.

6 Privilege generally available

If an individual is required under a law of the State or in a
proceeding to do a relevant thing, the individual is generally
entitled to the benefit of either or both of the privilege against
self-incrimination and the penalty privilege.
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7 Abrogation of privilege
(1) An Act does not abrogate the privilege against

2)

3)

self-incrimination or the penalty privilege except so far as the
Act expressly provides.

However, if—

(@) an Act expressly abrogates the privilege against
self-incrimination in relation to an individual doing a
relevant thing; and

(b) the Act does not make any provision about the penalty
privilege in relation to an individual doing the relevant
thing;

the Act is taken to expressly abrogate the penalty privilege in

relation to an individual doing the relevant thing.

This section applies whether the Act was enacted before or
after the commencement of this section.

8 Individual to be informed if no privilege

(1)

Ift—

(a) under a law of the State or in a proceeding, an individual
is required to do a relevant thing; and

(b) under section 7(1), the privilege  against
self-incrimination has been abrogated in relation to an
individual doing the relevant thing;

the individual must be informed, in a way that is reasonable in
the circumstances—

(c) that the individual must comply with the requirement
even though doing the relevant thing might tend to
incriminate the individual; and

(d) whether, if the individual complies with the
requirement, any immunity applies, including under
section 9, against the future use of the individual’s
compelled information; and

(e) if any immunity applies, the nature and extent of the
immunity.
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2) If—

(a) under a law of the State or in a proceeding, an individual
is required to do a relevant thing; and

(b) under section 7(1) or (2), the penalty privilege has been
abrogated in relation to an individual doing the relevant
thing;

the individual must be informed, in a way that is reasonable in

the circumstances—

(c) that the individual must comply with the requirement
even though doing the relevant thing might tend to prove
the individual is liable to a civil penalty; and

(d) whether, if the individual complies with the
requirement, any immunity applies, including under
section 9, against the future use of the individual’s
compelled information; and

(e) if any immunity applies, the nature and extent of the

immunity.
9 Use immunity
(1) If use immunity applies in relation to an individual’s
compelled information, evidence of the compelled
information may not be admitted in a proceeding against the
individual, other than—

(a) if an Act expressly provides that evidence of the
compelled information may be admitted in a particular
proceeding—the particular proceeding; or

(b) 1in all cases—a dishonesty proceeding.

(2) If—

(a) under a law of the State or in a proceeding, an individual
is required to do a relevant thing; and

(b) the individual complies with the requirement; and

(c) under section 7, either or both the privilege against
self-incrimination and the penalty privilege have been
abrogated in relation to an individual doing the relevant
thing;
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then, unless an Act expressly states that this subsection does
not apply, use immunity applies in relation to the individual’s
compelled information for the following proceedings—

(d)

(e)

()

€y

a civil proceeding for compensatory damages started on
or after the commencement of section 1;

if, before starting a civil proceeding for compensatory
damages, the taking of a step or the making of an
application is necessary—a civil proceeding in which
the step was taken or the application was made on or
after the commencement of section 1;

a civil proceeding that is not for compensatory damages
whether started before or after the commencement of
section 1;

a criminal proceeding whether started before or after the
commencement of section 1.

10 Derivative use immunity and onus if objection

(1) If derivative use immunity applies in relation to an
individual’s compelled information, the following evidence
may not be admitted in a proceeding against the individual,
other than an exempted proceeding—

2)

(a)
(b)

If—
(a)

(b)

evidence of the compelled information;

other evidence directly or indirectly derived from the
compelled information.

derivative use immunity applies in relation to particular
compelled information in relation to an individual; and

the individual objects to the admission of evidence in a
proceeding against the individual on the ground that the
evidence is directly or indirectly derived from the
compelled information;

then, the party in the proceeding who wants the evidence
admitted has the onus of proving the evidence was not derived
from the compelled information.

(3) In this section—
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exempted proceeding means—

(a) if an Act expressly provides that evidence of the
compelled information and other evidence directly or
indirectly derived from the compelled information may
be admitted in a particular proceeding—the particular
proceeding; or

(b) in all cases—a dishonesty proceeding.

11 Waiver of immunity

An individual may waive the application of an immunity
against some or all future use of the individual’s compelled
information.

Part 4 Amendment of Commissions of
Inquiry Act 1950

12 Act amended in pt 4
This part amends the Commissions of Inquiry Act 1950.

13 Insertion of new s 14AA
After section 14A—

insert—

“14AA Non-application of provisions if presiding entity is
not the commission
‘(1) This section applies if a provision enacted in another Act
before the commencement of this section provides either
expressly or otherwise that section 14(1A) or 14A applies in
relation to a person attending before an entity that is not the
commission as if the entity were the commission.

‘(2) Despite the provision, section 14(1A) and 14A do not apply in
relation to a person attending before the entity.’.



s 14 11 s 15

Privilege Against Self-Incrimination and Penalty
Privilege Bill 2004

Part 5 Amendment of Legislative
Standards Act 1992

14 Act amended in pt 5
This part amends the Legislative Standards Act 1992.

15 Insertion of new s 4A
Part 2, after section 4—
insert—
‘4A  Abrogation of privilege against self-incrimination and
penalty privilege

‘(1) Itis the Parliament’s intention that an Act should not abrogate
the privilege against self-incrimination or the penalty
privilege unless—

(a) the abrogation is justified—
(i) because of—

(A) the importance of the public interest sought
to be protected or advanced by the
abrogation; and

(B) the extent to which the relevant information
could reasonably be expected to benefit that
public interest; or

(i1) because the relevant information relates to the
conduct of an activity in which the individual is or
was authorised to participate under an Act; and

(b) the abrogation is appropriate having regard to the
following matters—

(i) whether the relevant information could not
reasonably be obtained in another lawful way;

(i1) if the relevant information could reasonably be
obtained in another lawful way during an
investigation—
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‘(2

‘3)

(4

‘(5)

(A) the extent to which using the other way
would be likely to help the investigation; and

(B) whether using the other way would be likely
to  prejudice, rather than  merely
inconvenience, the investigation;

(iii) the nature and extent of the use, if any, that may be
made of an individual’s relevant information as
evidence against the individual,

(iv) the procedural safeguards applying—

(A) when the requirement to give the relevant
information is imposed; and

(B) when the relevant information is given;

(v) if the relevant information is a document, whether
the document already exists when the requirement
to produce the document is imposed;

(vi) whether the extent of the abrogation is no more
than is necessary to achieve the purpose of the
abrogation.

Unless there is a compelling reason why use immunity should
not apply, it is the Parliament’s intention that, in relation to a
proposed abrogation of privilege, the application of the
Privilege Against Self-Incrimination and Penalty Privilege Act
2004, section 9(2) should not be excluded.

In deciding whether there is a compelling reason why use
immunity should not apply, consideration is to be given to the
balance between the relevant justification for the proposed
abrogation of privilege and the rights of individuals who
would be required to do a relevant thing if there were an
abrogation of privilege.

It is also the Parliament’s intention that, in relation to a
proposed abrogation of privilege, an Act should not apply
derivative use immunity in relation to relevant information
other than in exceptional circumstances.

For the purposes of this section, a word used in this section
has the same meaning as in the Privilege Against
Self-Incrimination and Penalty Privilege Act 2004, part 3.
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‘(6) In this section—

abrogation of privilege means the abrogation of either or both
the privilege against self-incrimination and the penalty
privilege.

relevant information, in relation to an abrogation, means the
information resulting from the abrogation.’.
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Model provision for the abrogation of the

privilege against self-incrimination and the
penalty privilege

“1 No privilege against self-incrimination or penalty privilege for particular
purposes

‘(1) An individual is not entitled to refuse or fail to comply with a requirement to
answer a question or give information or produce a document (do a relevant
thing) on the ground that doing the relevant thing might tend to—

'(2)

‘3)

(a)
(b)
The

incriminate the individual; or
prove the individual is liable to a civil penalty.

individual must be informed, [in a way that is reasonable in the

circumstances OR insert more specific details of how and by whom the individual
must be informed]—

(a)

(b)

If—
(a)

(b)

that the individual must comply with the requirement even though doing the
relevant thing might tend to—

(i) incriminate the individual; or
(i) prove the individual is liable to a civil penalty; and

that, under subsection (3), there is a limited immunity against the future use
of the individual’s compelled information.

but for subsection (1), the individual would be entitled to refuse or fail to
comply with the requirement on the ground that doing the relevant thing
might tend to incriminate the individual or make the individual liable to a
civil penalty; and

the individual complies with the requirement;

then—

(©)

[(d)

evidence of the individual’s compelled information may not be admitted in
any proceeding against the individual, other than an exempted proceeding;
and

other evidence directly or indirectly derived from the individual’s
compelled information is not admissible in any proceeding against the
individual, other than an exempted proceeding].

Important note to users—

Paragraph (d) should be inserted only if the Act is to provide derivative
use immunity in relation to compelled information. See the Legislation
Standards Act 1992, section 4A(5) in relation to the provision of
derivative use immunity.

(4)
‘5

[Insert here any other procedural safeguards that are to apply.]

For the purposes of this section, a word used in this section has the same meaning
as in the Privilege Against Self-Incrimination and Penalty Privilege Act 2004, part

3.



‘(6) In this section—

exempted proceeding, in relation to an individual’s compelled information,
means—

(a) adishonesty proceeding in relation to the compelled information; or

(b) [Insert here other types of proceeding, if any, in which the immunity is not to
apply]..
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