Queensland
Law Reform Commission



Postal address: PO Box 13312,
George Street Post Shop,
Brisbane, QLD, 4003

Telephone: (07) 3564 7777

Facsimile: (07) 3564 7794

Email: lawreform.commission@justice.qld.gov.au
Website: www.qlrc.gld.gov.au

© State of Queensland
(Queensland Law Reform Commission) 2021

ISBN: 978-0-6481164-8-6

Queensland Law Reform Commission, A legal framework
for voluntary assisted dying, Consultation Paper,
WP No 79 (2020)

Queensland
Law Reform Commission

Chairperson:
The Hon Justice Peter Applegarth AM

Part-time members:
The Hon Margaret A Wilson QC*

Dr Nigel Stobbs*

Ms Ruth O’Gorman*

Ms Penelope White

The Hon A/Justice Anthony Rafter SC**
Mr Mark Hinson QC**
Ms Clare Endicott**

Ms Constance Johnson

*Kk %k

Director:
Mr David Groth

Assistant Director:
Mrs Cathy Green

Secretary:
Mrs Jenny Manthey

Senior Legal Officers:
Ms Anita Galeazzi

Mrs Elise Ho

Ms Paula Rogers

Administrative Officer:
Ms Kahren Giles

Dr Jayne Hewitt
Ms Eve Gibson
Mr Hal Quin

Principal Legal Officer:
Ms Krista Lee-Jones

Senior Legal Officer:
Mrs Nicolee Dixon

Research Officer:
Ms Susanna Connolly

*kkkk

Administrative Officer:
Mrs Brie Henri

* Until 14 September 2020.

** From 17 September 2020.

***  From 17 September 2020 to 15 March 2021.
****  From December 2020 onwards.

***** From 1 February 2021 to 10 May 2021.



A legal framework for
voluntary assisted dying

REPORT NO 79
MAY 2021

Queensland
Law Reform Commission



A legal framework for voluntary assisted dying

Queensland
Law Reform Commission

To: The Honourable Shannon Fentiman MP
Attorney-General and Minister for Justice
Minister for Women and
Minister for the Prevention of Domestic and Family Violence

In accordance with section 15 of the Law Reform Commission Act 1968, the
Commission is pleased to present its Report, A legal framework for voluntary
assisted dying.

The Hon Justice Peter Applegarth AM The Hon AlJustice Anthony Rafter SC

Chairperson Member
Ms Penelope White Mr Mark Hinson QC
Member Member

Ms Clare Endicott
Member



The Report's Essence

The Report’s Essence

A voluntary assisted dying law gives individuals who are suffering and dying an additional end
of life choice.

It allows eligible people who are dying to choose the timing and circumstances of their death.

It gives an option that can limit suffering at the end of life. It is not a way to end life for those
who are not dying.

VOLUNTARY: the decisions to request access and to continue with the process must be made
voluntarily and without coercion (including improper influence).

ASSISTED by doctors and nurses. If a person is eligible and chooses to go to the final stage,
they either self-administer a substance prescribed by a doctor or have an experienced
doctor or nurse administer the substance so as to hasten, at the person’s request, their death.

DYING: to be eligible the person must be suffering and dying.

The person must be separately and independently assessed by two doctors (who meet the
law’s qualification and training rules) to be eligible.

To be eligible under the draft Queensland law, the person must:
1 have an eligible condition
2 have decision-making capacity
3. be acting voluntarily and without coercion
4 be aged at least 18 years
5. fulfil a residency requirement.

To satisfy 1, the person must have been diagnosed with a disease, illness or medical
condition that is:

. advanced, progressive and will cause death,
. expected to cause death within 12 months, and
. causing suffering that the person considers to be intolerable.

The timeframe of 12 months makes it clear that VAD is an option only for those who are at the
end of life. The VAD scheme is not a choice between life and death but a choice for those who
are in the process of dying and wish to choose the time and circumstances of their death.

The scheme has many safeguards. The process of request and assessment involves three
separate requests that are clear and documented.

The process has a waiting period of at least 9 days between the first and final request.

The person must also be told, more than once, that they may decide at any time not to continue
the voluntary assisted dying process.

After the request and assessment process, the substance is prescribed and dispensed if the
person chooses to proceed to the substance administration stage.

Most people want to live for as long as possible without experiencing intolerable suffering.
This includes individuals with a terminal illness who are eligible to access VAD.
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Allowing eligible people who are dying to begin the process during what is expected to be the
last 12 months of their lives does not mean that they will proceed to obtain the substance and
administer it as soon as they become eligible. Experience shows they are likely to wait until they
are closer to death.

Also, some people may leave the process of assessment until it is too late. They may lose
capacity or die before the process can be completed.

Doctors, nurses and other health practitioners who have a conscientious objection to VAD will
have the right to choose not to participate.

An Oversight Board and existing authorities will ensure the law is being complied with.

A Statewide Care Navigator Service will give information and assistance to people and help
patients, their families and friends, and health practitioners navigate the process.

The Commission was asked to recommend ‘the best legal framework for people who are
suffering and dying to choose the manner and timing of their death in Queensland’ should
voluntary assisted dying become law in this State.

This report details the principles on which the Bill is based, VAD laws in other places, and how
they work in practice in Victoria. It identifies strengths and weaknesses in those laws so as to
inform the democratic process in Queensland.

The Commission has aimed to develop a draft law for Queensland that is compassionate, safe
and practical.

The process it recommends appears on the following diagrams.
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Request must be clear and
made personally. It may be
verbal, by gestures or other
means of communication.

If unsure if the person is
eligible, the first doctor
may refer an issue to
another doctor.

If unsure if the person is
eligible, the second doctor
may refer an issue to
another doctor.

Request must be a written
declaration, signed in the
presence of 2 witnesses
and certified by them.

Request must be clear and
made personally. It may be
verbal, by gestures or other
means of communication.

Practitioner administration

Administration follows choice of process, prescription and supply of substance.
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The proposed process in detail

Person makes first request to access
KEY voluntary assisted dying.

N 4
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request Doctor who accepts first request
becomes the Coordinating Practitioner

Assessment and does first assessment.

process

Administration
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stage

eligible, refers them to a second doctor
for an independent assessment.
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any time not to continue
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Registered health
practitioners must be
suitably qualified and
trained to be involved in
the process.

Person makes administration decision
with Coordinating Practitioner for self-
administration or practitioner administration.

Practitioner

Self-administration .. .
administration

Coordinating Practitioner prescribes
voluntary assisted dying substance and
gives prescription to Authorised Supplier.

Authorised supplier gives the
substance to the person, their
Contact Person or agent.

Authorised supplier gives the substance
to Administering Practitioner.

Administering Practitioner

Person self-administers the substance.

Contact Person notifies Coordinating
Practitioner that the person has died.

administers the substance in the
presence of an eligible witness.

Administering Practitioner completes
practitioner administration form.
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Preface

The Queensland Law Reform Commission is an independent statutory body that undertakes law
reform reviews referred to it by the Attorney-General.' The reviews referred are matters that raise
complex legal or social issues, or both. They require detailed research, analysis, consultation,
and consideration.

The Commission consists of part-time members and is supported by a small Secretariat.

TERMS OF REFERENCE

On 21 May 2020, the Commission received terms of reference to develop ‘an appropriate
legislative scheme for voluntary assisted dying’ and ‘to prepare draft voluntary assisted dying
legislation to give effect to its recommendations’.?2 The terms of reference provide:

Scope

The provision of compassionate, high quality and accessible palliative care for persons
at their end of life is a fundamental right for the Queensland community.

The Queensland Law Reform Commission is asked to make recommendations about
an appropriate voluntary assisted dying scheme and to prepare draft voluntary assisted
dying legislation to give effect to its recommendations, with particular regard to:

1.

o o kM w DN

the best legal framework for people who are suffering and dying to choose the
manner and timing of their death in Queensland;

identifying who can access voluntary assisted dying;

process for access to voluntary assisted dying to be initiated, granted or denied;
the legal and ethical obligations of treating health practitioners;

appropriate safeguards and protections, including for treating health practitioners;
ways in which compliance with the Act can be monitored;

timeframes for implementation of a scheme in Queensland, if progressed.

In preparing draft legislation, we had to consider:

A.

The Parliamentary Committee’s Report No 34, Voluntary assisted dying, including
the draft legislation in Appendix A of the Report (VAD Report) and Information
Paper No 5, Summary of the findings and recommendations from Report No 34 on
Voluntary assisted dying (Information Paper No 5);

The Parliamentary Committee’s Report No 33, Aged care, end-of-life and palliative
care (AEP Report);

Consultation with stakeholders and the community that occurred during
the Parliamentary Committee’s consideration of the matter;

Views of experienced health and legal practitioners;
Views of the Queensland public;

Legislative and regulatory arrangements in other Australian and
international jurisdictions.

1 Law Reform Commission Act 1968 (Qld) s 10(3)(b), (e).

2 The full terms of reference are set out in Appendix A. The terms of reference required the Commission to commence the review
on 1 July 2020.
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Our review started on 1 July 2020 with an original reporting date of 1 March 2021. Due to the
size and complexity of the task, the reporting date was extended to 10 May 2021. The process
leading to our final report is outlined below.

Timeline of Queensland’s consideration of voluntary assisted dying legislation

November 2018 March 2020 July 2020

Parliamentary Parliamentary QLRC starts review
Committee Inquiry Committee Inquiry
established reports tabled

October 2020 May 2021

QLRC consultation QLRC final report
paper released and draft legislation
completed

THE PARLIAMENTARY COMMITTEE INQUIRY

In November 2018, the Legislative Assembly referred an inquiry into aged care, end-of-life and
palliative care and voluntary assisted dying to the Health, Communities, Disability Services and
Domestic and Family Violence Prevention Committee (the ‘Parliamentary Committee’).

The Parliamentary Committee’s terms of reference required it to report to the Legislative
Assembly on:*

a. the delivery of aged care, end-of-life and palliative care in Queensland across the
health and ageing service systems; and

b. Queensland community and relevant health practitioners’ views on the desirability
of supporting voluntary assisted dying, including provisions for it being legislated in
Queensland and any necessary safeguards to protect vulnerable persons.

After extensive consultation and research on the various matters covered by its inquiry,® the
Parliamentary Committee tabled in March 2020 separate reports on aged care, end-of-life and
palliative care,® and voluntary assisted dying.’

3 QId Parliamentary Committee Report No 34 (2020) 1.
4 Ibid 1-2.
5 The Parliamentary Committee’s consultation activities for the inquiry included the release of an issues paper on ‘aged care,

end-of-life, palliative care and voluntary assisted dying’: Health, Communities, Disability Services and Domestic and Family
Violence Prevention Committee, Parliament of Queensland, Inquiry into aged care, end-of-life and palliative care and voluntary
assisted dying (Issues Paper No 3, February 2019). The issues paper posed 38 questions, 14 of which related to voluntary
assisted dying. The Parliamentary Committee accepted 4719 written submissions for the inquiry, conducted 34 public and
private hearings and briefings and heard evidence from 502 invited witnesses: ibid 2—3.

6 Qld Parliamentary Committee Report No 33 (2020).
7 Qld Parliamentary Committee Report No 34 (2020).
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In its report on voluntary assisted dying, the Parliamentary Committee noted that ‘the final stages
of life can involve a range of pain and other symptoms and, for around five per cent of people,
this suffering can be severely distressing'. It also noted that ‘even with access to the best quality
palliative care ... sometimes not all suffering can be palliated’.?

After considering the evidence given to the inquiry, and the experiences of governments

and individuals in other jurisdictions with operating voluntary assisted dying schemes, the
Parliamentary Committee found that, ‘on balance, the Queensland community and health
practitioners are supportive of voluntary assisted dying and for it to be legislated in Queensland’.®

The Parliamentary Committee, by majority, made 21 recommendations.' Its principal
recommendation was that the Queensland Government use the model draft legislation submitted
to the inquiry by Professors Ben White and Lindy Willmott (the ‘White and Willmott Model’)!" as
‘the basis for a legislative scheme for voluntary assisted dying’.'?

Its other recommendations related to specific aspects of the proposed voluntary assisted dying
scheme, including the eligibility criteria for access;"® safeguards against coercion, abuse, and
fear of being a burden on others; qualifications and training requirements for health practitioners;
the voluntary assisted dying process; and oversight and review mechanisms.

THE COMMISSION’S PROCESS

Issues for consultation

The process of consultation is a vital part of the Commission’s work on any review. The terms of
reference called on us to consult with any group or individual, in or outside Queensland.

We consulted the public and stakeholders and sought information about many issues.
These included:

. who should be eligible to access the scheme: eligibility criteria in legislation
typically include a disease, illness or medical condition that is advanced and will
cause death; a timeframe until death; being aged at least 18; decision-making
capacity; and residency;

. safeguards to ensure that decisions are voluntary and made without coercion;
. the process of requesting access to voluntary assisted dying, including eligibility
assessments by two independent and suitably qualified health professionals;
. the qualifications and training of health practitioners in this field;
8 Ibid 42. The Victorian Legislative Council Legal and Social Issues Committee and the Western Australian Joint Select Committee

on End of Life Choices made similar findings in their respective inquiries: Vic Parliamentary Committee Final Report (2016)
206-7, 213, Rec 49; WA Joint Select Committee on End of Life Choices Report (2018) 107, Finding 23.

9 QId Parliamentary Committee Report No 34 (2020) 105.

10 Ibid viii, x—xii. See also Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee,
Parliament of Queensland, Voluntary assisted dying: Findings and recommendations (Report No 34) (Paper No 5, March 2020)
6-12, which provides a summary of the Parliamentary Committee’s findings and recommendations on voluntary assisted dying.
Two members of the Parliamentary Committee, Martin Hunt MP and Mark McCardle MP, dissented from the report of the majority
on various grounds, including opposition to the separation of the discussions on palliative care and voluntary assisted dying in
the Parliamentary Committee’s reports for the inquiry: Qld Parliamentary Committee Report No 34 (2020) 186—-96.
Another member of the Parliamentary Committee, Michael Berkman MP, made a statement of reservation in relation to some
matters about which he had divergent views or on which he provided more detailed commentary: Qld Parliamentary Committee
Report No 34 (2020) 197-203.

1" The White and Willmott Model was submitted by Professors Ben White and Lindy Willmott as part of their submission
(Submission No 1199, dated 24 April 2019) to the Parliamentary Committee’s inquiry, and is set out in Qld Parliamentary
Committee Report No 34 (2020) app A. The explanatory material accompanying the White and Willmott Model states that it was
developed as model draft legislation to ‘convey in practical terms [the authors’] proposed policy framework for permitting and
regulating voluntary assisted dying’, rather than to be ‘the source of detailed procedural steps about how it is provided'.

12 Qld Parliamentary Committee Report No 34 (2020) 105, Rec 1. The Parliamentary Committee referred to the White and Willmott
Model as ‘a starting point for devising the legislation: 105.
13 While the Parliamentary Committee recommended that the voluntary assisted dying legislation should limit eligibility to a person

with decision-making capacity, it also recommended further research into improving end of life options for adults who do not
have decision-making capacity, particularly in relation to Advance Health Directives: Qld Parliamentary Committee Report No 34
(2020) 117, 127, Recs 2, 6, 7. In a statement of reservation, Michael Berkman MP also supported further research into improving
end of life options for minors who are terminally ill: ibid 199-200.



A legal framework for voluntary assisted dying

. access to information about voluntary assisted dying and to suitably qualified
persons to provide advice, conduct assessments, and administer a voluntary
assisted dying substance;

. participation by health practitioners in the voluntary assisted dying process,
and the right of a health practitioner to refuse to participate on the grounds of a
conscientious objection;

. whether the right of a health practitioner to conscientiously object to voluntary
assisted dying should be coupled with a requirement:

- to inform the person of their objection; and
- to refer the person elsewhere or to transfer their care;

. the rights and obligations of entities that do not wish to provide access to
voluntary assisted dying to individuals under their care;

. access to information and advice, particularly in remote and regional areas of
Queensland;

. the implications of the Commonwealth Criminal Code for the use of

videoconferencing, email or telephone communications between health
practitioners and patients about voluntary assisted dying, particularly in remote
and regional areas of Queensland;

. the need for laws, guidelines and practices to address the cultural and linguistic
diversity in Queensland;

. the need to establish a voluntary assisted dying care navigator service that can
provide individuals with information, including the name and contact details of
medical practitioners or health-service providers who may be able to give them
information and advice;

. appropriate safeguards and protections, including for health practitioners who
act in accordance with the legislation;

. new offences to enforce compliance with the legislation;

. an independent oversight body to monitor compliance with the legislation;

. guidelines to assist individuals, practitioners, and others to understand the

legislation and to ensure that it works in practice;

. the implementation of a scheme if one is legislated.

The process of consultation

We consulted the public and stakeholders mainly through a 176-page consultation paper that
posed 50 important questions. On 16 October 2020, our consultation paper invited submissions
on the key issues outlined in the paper. Submissions closed on Friday 27 November 2020.

We received 126 submissions, many of which addressed all 50 questions. The respondents
included researchers with a detailed knowledge of this complex topic (who supplemented their
submissions with articles), professional bodies representing a range of health practitioners and
disciplines, organisations that support or oppose voluntary assisted dying, religious bodies,
unions, members of the public who have experienced suffering themselves or witnessed it in
members of their family, health practitioners, including practitioners in the field of palliative care,
disability advocates, lawyers’ groups, public authorities, ethicists, and members of the public.

Analysis of submissions and consideration of issues

The analysis of submissions was a time-consuming task that extended into early 2021. It involved
tabulating and reading submissions, summarising them, quoting salient extracts from many of
them, and distilling the issues that emerged from them. We also considered the Parliamentary
Committee’s extensive public consultations.
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The Secretariat developed material to assist the Commission members to consider issues in a
proper sequence. This entailed the drafting and development of a large volume of material.

The Commission consists of part-time members,'* who usually meet monthly. Because of our
reporting date, it has had to meet more frequently than normal in order to complete the review.
Between meetings, each member independently considered substantial written materials and
the issues that were identified for consideration. They also sought further information from the
Commission’s staff. At fortnightly meetings the members discussed each issue on its merits and
considered how the various parts of any piece of legislation might interact. Provisional views
were reached on issues. As materials and analysis developed, issues were revisited. Some
provisional views changed. Proposals were reviewed and refined.

The Commission’s staff

We were given additional resources for this review, including a Principal Legal Officer on
secondment from the Department of Justice and Attorney-General, an additional Senior Legal
officer, two Senior Legal Officers on secondment from Queensland Health, and an additional
administrative officer. The Secretariat, as well as the seconded officers, worked hard to progress
matters and to inform the deliberations of Commission members.

We also engaged Dr Jayne Hewitt from Giriffith University as a consultant. Dr Hewitt is an
experienced registered nurse with many years of critical care experience and personal
knowledge of how the law affects health-care practitioners and the patients for whom they
care. She has undertaken research and developed voluntary assisted dying training in Victoria.
Her academic work in this area and her practical experience in nursing and training health
practitioners complemented the Commission’s staff.
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The democratic dimension

Throughout this review, we have emphasised that our task is not to consider the desirability
or otherwise of introducing voluntary assisted dying legislation in Queensland.

That is a decision for a democratically elected Parliament.

The Parliament will have access to the reports of its own committee that considered palliative
care and voluntary assisted dying, the report of this Commission, reports from other bodies

that have considered the issue in other States and overseas, research by scholars, and the
views of individuals and organisations. Our report has attempted to summarise the submissions
individuals and organisations made to us. This has resulted in a lengthy report but, we hope, a
helpful one for citizens and legislators as a source of reference. The size of the report is also a
function of the number of issues that had to be addressed and their complexity. We trust that the
report is a convenient repository of existing provisions, the recommendations of the Queensland
Parliamentary Committee report, the White and Willmott Model, which the Committee favoured,
and developments that have occurred since that report.

The report uses terms like ‘the draft Bill’, ‘the proposed legislation’ or ‘the legislation’. This is
intended to refer to the legislation that we have been required to draft.

We do not presume that legislation in that form will be introduced into Parliament by the
government, let alone passed in that form. Those are decisions for the government and
representatives of the people.

We hope, however, that those who read this report will appreciate that the draft Bill seeks
to balance competing interests and should be viewed as a whole.

The fact that the draft Bill does not contain a clause in identical terms to one in, say, Victoria,
but has a provision that resembles one in Western Australia, or contains provisions that do not
currently exist in either of those States, should be no surprise.

We have aimed to adopt what is good in principle and workable in practice from laws in other
States and places like New Zealand. We have not felt compelled to adopt provisions that

seem wrong in principle or purely the result of political compromise in those places. We have
developed some provisions that were thought about in other places but consigned to the ‘too
hard basket’ or, due to pressure of time, left to be worked out in regulations and policy guidelines.

In terms of democratic process, our work builds on the Parliamentary Committee’s investigations,
consultations, reflections, and report.

There is another democratic dimension that applies in a federation like ours. It is the notion that
the states are ‘laboratories of democracy’'® in which different policies can be enacted and tested
in a state, as in a scientific experiment. If the policy is a failure, it does not affect any other state.
If, however, the policy is a success, it might be expanded to another state. If improvements are
made in that next state, they might be adopted in another.

The result is not necessarily uniform legislation across the states that adopt the policy.
A state can identify the strengths and weaknesses of laws that were enacted in another.

The Commission, as required by our terms of reference, has considered legislation in other
Australian states. The report identifies certain strengths and weaknesses in those laws to inform
the democratic process in Queensland.

Justice Peter Applegarth AM

Chair

15 The phrase is attributed to Justice Louis Brandeis in New State Ice Co v Liebmann, 285 US 262 (1932); see J Rosen, Louis D
Brandeis: American Prophet (Yale University Press, 2016) 109.
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Abbreviations and Glossary

AHPRA Australian Health Practitioner Regulation Agency, which administers the
National Health Practitioner Regulation Law in force in each Australian
state and territory

AMA Australian Medical Association

Belgian Euthanasia Act
2002

Unofficial English translation by DyingForChoice.com (July 2018) <https://
dyingforchoice.com/docs/Belgium_Euthanasia_Act_as-at_July_2018.pdf>

Board

As context requires:

In Victoria, the Voluntary Assisted Dying Review Board, established under
section 92 of the Voluntary Assisted Dying Act 2017 (Vic);

In Western Australia, the Voluntary Assisted Dying Board, established
under section 116 of the Voluntary Assisted Dying Act 2019 (WA) (and
which is to commence operation on a day to be fixed by proclamation); and

In relation to the Commission’s recommendations, the Voluntary Assisted
Dying Review Board proposed to be established by cl 116 of the draft Bill.

the draft Bill

Voluntary Assisted Dying Bill 2021 (QLRC), contained in Appendix F

HR Act

Human Rights Act 2019 (Qld)

Luxembourg Law on
Euthanasia and Assisted

English translation published in Ministry of Health et al (Luxembourg),
Euthanasia and assisted suicide: Law of 16 March 2009—25 questions 25

Suicide 2009 answers (June 2010), Appendix 1

MBA Medical Board of Australia

QCAT Queensland Civil and Administrative Tribunal

QCAT Act Queensland Civil and Administrative Tribunal Act 2009

Qld Capacity Department of Justice and Attorney-General (Queensland), Queensland

Assessment Guidelines
(2020)

Capacity Assessment Guidelines 2020 (version 1, 30 November 2020)

Qld Parliamentary
Committee Report No 33
(2020)

Health, Communities, Disability Services and Domestic and Family
Violence Prevention Committee, Parliament of Queensland, Aged care,
end-of-life and palliative care (Report No 33, March 2020)

Qld Parliamentary
Committee Report No 34
(2020)

Health, Communities, Disability Services and Domestic and Family
Violence Prevention Committee, Parliament of Queensland, Voluntary
assisted dying (Report No 34, March 2020)

QLRC Consultation
Paper No 79 (2020)

Queensland Law Reform Commission, A legal framework for voluntary
assisted dying, Consultation Paper, WP No 79 (October 2020)

the Tasmanian Act

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas)

Tasmanian Panel

Tasmanian VAD Review Panel, University of Tasmania

Tas Review Panel Report
(2021)

Tasmanian VAD Review Panel, Independent Review of the End of Life
Choices (Voluntary Assisted Dying) Bill 2020 (University of Tasmania,
Report, February 2021)
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The Netherlands
Termination of Life on
Request and Assisted
Suicide (Review
Procedures) Act 2001

English translation published in Regional Euthanasia Review Committees
(The Netherlands), Euthanasia Code 2018: Review procedures in practice
(April 2018) Annexe

the New Zealand Act

End of Life Choice Act 2019 (NZ)

the Parliamentary

Except where otherwise specified, the Health, Communities, Disability

Committee Services and Domestic and Family Violence Prevention Committee,
Parliament of Queensland, which conducted the inquiry into aged care,
end-of-life and palliative care and voluntary assisted dying

the Victorian Act Voluntary Assisted Dying Act 2017 (Vic)

VCAT Victorian Civil and Administrative Tribunal

Vic Guidance for Health
Practitioners (2019)

Victoria, Department of Health and Human Services, Voluntary assisted
dying: Guidance for health practitioners (July 2019)

Vic Ministerial Advisory
Panel Final Report (2017)

Victorian Voluntary Assisted Dying Ministerial Advisory Panel, Final
Report of the Ministerial Advisory Panel on Voluntary Assisted Dying (Final
Report, Department of Health and Human Services, July 2017)

Vic Parliamentary
Committee Final Report
(2016)

Legislative Council, Legal and Social Issues Committee, Parliament of
Victoria, Inquiry into end of life choices (Final Report, June 2016)

Victorian Panel

Victorian Voluntary Assisted Dying Ministerial Advisory Panel

Voluntary Assisted
Dying Review Board
Report of Operations
July—December 2020
(2021)

Voluntary Assisted Dying Review Board, Report of operations: July—
December 2020 (Safer Care Victoria, February 2021)

Voluntary Assisted
Dying Review Board
Report of Operations
January-June 2020
(2020)

Voluntary Assisted Dying Review Board, Report of operations:
January—June 2020 (Safer Care Victoria, August 2020)

Voluntary Assisted
Dying Review Board
Report of Operations
June-December 2019
(2020)

Voluntary Assisted Dying Review Board, Report of operations:
June—December 2019 (Safer Care Victoria, February 2020)

Voluntary Assisted
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1.2

1.3

1.4
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1.6

1.7

Dying?

A voluntary assisted dying law gives individuals who are suffering and dying an
additional end of life choice.

It allows eligible people who are dying to choose the timing and circumstances of their
death.

It gives an option that can limit suffering at the end of life. It is not a way to end life for
those who are not dying.

The Commission’s task is to recommend ‘the best legal framework for people who are
suffering and dying to choose the manner and timing of their death in Queensland’
should voluntary assisted dying become law in this State.! Our task is not to consider
the desirability of introducing voluntary assisted dying legislation. It is to recommend the
contents of an appropriate voluntary assisted dying scheme and draft a Bill based on
those recommendations.

‘Voluntary assisted dying’ refers to the self-administration of a prescribed substance or
its administration by a health practitioner with the purpose of bringing about the person’s
death. It is based on the person’s voluntary request. The process of request, assessment
and administration must comply with the legislation’s requirements.

The terms of reference make it clear that the proposed legislative scheme is for
individuals who are ‘suffering and dying'. It is not intended to apply to individuals who
wish to die because they are tired of life or in decline, but who are not dying.

This fact may disappoint those individuals and supporters of a broad-based scheme for
voluntary euthanasia or medically assisted suicide. It also may allay the fears of others
that a voluntary assisted dying scheme would be generally accessible for those who do
not wish to go on living, including the vulnerable.

VALUES AND PRINCIPLES

1.8

1.9
110

1.1

The proposed scheme for people who are ‘suffering and dying’ is based on values and
principles, discussed in the report. There are many and they conflict to some extent.
They must therefore be reconciled and balanced. This includes reconciling:

+ respect for personal autonomy; and
+ safeguarding the vulnerable from coercion or exploitation.
A person’s autonomy includes autonomy in determining end of life choices.

Protection of the vulnerable requires safeguards and eligibility criteria to ensure that, if
the person has a disease, illness or medical condition making them eligible to access
the scheme, they:

* have decision-making capacity;
* make decisions that are voluntary and made without coercion;

* make choices that are informed about other end of life options, such as further
treatment and palliative care; and

+ demonstrate that the choice to request voluntary assisted dying is enduring.

This last point means that access to voluntary assisted dying should not be available
simply after one request. The request should be a settled one and endure over a
reasonable period.

Terms of Reference para 1.
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PALLIATIVE CARE

112

113

114

115

The Commission’s terms of reference state that the provision of ‘compassionate, high
quality and accessible palliative care for persons at their end of life is a fundamental
right of the Queensland community’.

The importance and value of palliative care for people experiencing unrelenting pain or
suffering from terminal iliness or a degenerative condition was also noted by submitters
and witnesses to the Parliamentary Committee’s inquiry. Many referred to the benefit of
palliative treatment as a part of end of life care for patients.?

The Parliamentary Committee recognised that palliative care ‘needs to be adequately
resourced and supported irrespective of whether voluntary assisted dying legislation
is introduced’ and, ‘if it is introduced, it is imperative that people have the full range of
options available to them so that they can make an informed choice’.?

We agree. Therefore, any scheme for voluntary assisted dying should complement, not
detract from, the provision of high quality and accessible palliative care.

LEGISLATIVE DESIGN

1.16

147

118

As required, we have had regard to the Parliamentary Committee’s report about
voluntary assisted dying* and to legislative and regulatory arrangements in other
Australian and international jurisdictions.

The legislative schemes in Australian and some overseas jurisdictions, such as New
Zealand and Canada, have a similar basic architecture. In simple terms they provide:

« eligibility criteria for access to voluntary assisted dying, such as age, residency, a
condition that will cause death and causes suffering that cannot be relieved in a way
that the person considers tolerable. There usually are criteria about decision-making
capacity and acting voluntarily.

+ aprocess for independent assessment of eligibility by two suitably qualified and
experienced health practitioners.

+ administration of a substance prescribed by a doctor, either by
self-administration (possibly but not necessarily in the presence of a health
practitioner) or administration by a health practitioner at the person’s request.

+ conscientious objection by health practitioners who do not wish to participate
in the scheme.

* accountability by oversight provisions that include reporting obligations, monitoring
by an oversight body and provisions to enforce compliance.

The legislative models also differ in some respects. For example, the Victorian Act
requires that the relevant condition be ‘incurable’, whereas the Western Australian

Act does not. This is because the view was taken in Western Australia that the words
‘advanced, progressive and will cause death’ clearly emphasise ‘the terminal nature of
the iliness or disease’.® Despite these kinds of differences, the eligibility criteria across
the legislative models are largely the same and seek to achieve the same policy goals.

See especially Qld Parliamentary Committee Report No 34 (2020) 106-8.

Ibid 109. See further, the Parliamentary Committee’s recommendations on palliative care and end of life care in Qld
Parliamentary Committee Report No 33 (2020).

The Commission had regard to both the Qld Parliamentary Committee’s Report No 33 (2020) and its Report No 34 (2020). The
latter recommended that the model draft legislation submitted to it by Professors White and Willmott be considered as ‘the basis
for a legislative scheme for voluntary assisted dying’. For ease of reference, we call this the ‘White and Willmott Model’, and
have had regard to it, along with Professors White and Willmott’s more recent research and writing about legislative schemes for
voluntary assisted dying.

WA Ministerial Expert Panel Final Report (2019) 34, Rec 7.
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VIEWING THE PROPOSED LEGISLATION AS A WHOLE

119 An important point in assessing the terms and operation of legislation in other
jurisdictions, and in designing ‘the best legal framework for people who are suffering
and dying to choose the manner and timing of their death in Queensland’, is that a
system of regulation operates as a whole.

1.20 As Professors White and Willmott and their co-authors have recently observed:®

a system of regulation operates holistically. This means that looking at a single
aspect of the eligibility criteria without understanding its role in the framework can be
misleading. That is, it is important to examine eligibility criteria cumulatively and in
context....

Taking a holistic view is also an important consideration more generally when
designing [voluntary assisted dying] regulation. While it may be politically attractive
to add numerous safeguards to [voluntary assisted dying] legislation, including in the
eligibility criteria, there is a risk of what we have called elsewhere ‘policy drift by a
thousand cuts’ if the cumulative effect of these individual safeguards is not properly
considered. For example, it is possible that a series of provisions designed to
make [voluntary assisted dying] legislation safe, when aggregated, can in fact
make access to [voluntary assisted dying] cumbersome or even unworkable.
(emphasis added)

THE BEST LEGAL FRAMEWORK FOR QUEENSLAND

1.21 In recommending the best legal framework for a voluntary assisted dying scheme in
Queensland, we were not constrained by similar laws in other Australian states. We
recognise the desirability of achieving reasonable consistency with the legislation in
other Australian states and in comparable countries like New Zealand. However, the
proposed law should be the best it can be to serve the Queensland community.

1.22 It would have been a simpler task to adopt, with some minor modifications, legislation
from another state or overseas jurisdiction. However, this was not our task.

1.23 We developed our recommendations about a scheme for Queensland by first identifying
the values, principles and policies that should underpin any scheme.

1.24 The legislation must suit Queensland’s unique conditions, including its geography,
population diversity, access to qualified health professionals and public and private
hospital systems. Legislation that may operate in a place like New Zealand or Victoria
may not be suited to a large, decentralised state like Queensland, many of whose
citizens live in remote areas.

1.25 Another guiding principle that we have adopted is that the legislation be clear and no
more complex than it needs to be to achieve its purposes.

1.26 Legislation should be in a form that can be reasonably understood by those who may
wish to use it and by those who must apply its provisions. Processes and safeguards
should be clear and workable so that they can be applied in cases of individuals whose
health may be declining rapidly.

1.27 The safe and workable operation of any legislation that is enacted will need to be
supported by guidelines and information that are accessible to, and understood by,
individuals wishing to access any system, and by family, friends, carers and health
professionals who support those individuals.

1.28 The system must be workable in Queensland. Therefore, it is important that Queensland
not adopt provisions from another jurisdiction that, on analysis, are unnecessary or run
counter to the policies that the legislation aims to implement.

6 Ibid.
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The draft Bill has been informed by the ongoing research and writing by experts who
have thought deeply about these issues and who have studied the experience of similar
legislation in other jurisdictions.

Our recommendations are based on the operation of legislation in other jurisdictions.
This has included consideration of reports of the Victorian Voluntary Assisted Dying
Review Board about the operation of the Victorian Act, discussions with participants in
schemes in comparable jurisdictions, and consideration of the research of independent
scholars into the implementation and practical operation of those schemes.

We have aimed to develop draft legislation that is compassionate, safe and practical.

WHAT IS VOLUNTARY ASSISTED DYING?

1.32

1.33

1.34

1.35

1.36

1.37

1.38

oo

Voluntary assisted dying is an end of life choice. As noted, it refers to the administration
of a prescribed substance, either by self-administration or by a registered and suitably
qualified health practitioner, with the purpose of bringing about the person’s death.

It is based on the person’s voluntary request, and follows a process of requests and
assessments.

Other end of life choices include continuing with treatment to try to remedy the
condition, or receiving palliative care.

Palliative care aims to improve the quality of life of patients and their families in dealing
with a life-threatening iliness, through the prevention and relief of suffering. It does this
by the treatment of pain and other problems, physical, psychosocial and spiritual.”

Administering medication to relieve intolerable pain and suffering may have the effect
of hastening death. The health practitioner does not infend to hasten death. Voluntary
assisted dying, on the other hand, involves administering a substance to intentionally
hasten death, and thereby stop suffering that is intolerable

As the law currently stands, the self-administration of a substance to kill oneself, and
which results in death, is suicide. Persons, including health practitioners, who assist that
process of self-administration commit the offence of aiding suicide.® Depending on the
circumstances, a person who administers the substance at the person’s request may
commit the offence of murder or manslaughter.®

Voluntary assisted dying legislation alters that law in defined circumstances. Laws of
the kind enacted in Victoria, Western Australia, Tasmania, and New Zealand create a
process by which persons who are suffering and dying, and who meet eligibility criteria,
may be prescribed a substance for the purpose of self-administration or, in some
circumstances, health practitioner administration. Their eligibility to access voluntary
assisted dying is assessed by two independent medical practitioners who are qualified
and trained to make those assessments. The person seeking to access voluntary
assisted dying must:

* have decision-making capacity; and
* make decisions that are voluntary and made without coercion;

The staged process also demonstrates that the choice to request voluntary assisted
dying is enduring.

Qld Parliamentary Committee Report No 33 (2020), xii.
Criminal Code (Qld) s 311.
Criminal Code (Qld) ss 300, 302, 303. See Carter v Attorney-General [2014] 1 Qd R 111 for a discussion of the elements of, and
the relationship between, the offence of murder and the offence of assisting suicide. The Queensland Court of Appeal (White JA,
Atkinson and Martin JJ agreeing) explained at 127 [50]:
‘to kill someone by a positive act, with the requisite intention, even though that person expressed a desire to die, is murder.
... Where a person desirous of death brings about their own death by their own act, any person who assists in that act of
autonomy by the suicide, but does not do the deed, has aided the suicide.’
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1.39

Voluntary assisted dying laws provide that someone who ends their life in accordance
with the process does not commit suicide, and that the health practitioners who assisted
them to die are not liable for homicide or the crime of assisting suicide.

A NOTE ON LANGUAGE

1.40

1.41

1.42

1.43

1.44

1.45

1.46

1.47
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1
12

Other terms are used in this context. We do not intend to dictate what language
people use. We use the term ‘voluntary assisted dying’ because it is the term used
by the Parliamentary Committee whose report was the precursor to this review, our
terms of reference and used in legislation in Victoria and Western Australia. It is a
fitting description.

Legislation in Tasmania and New Zealand uses different terms in their titles.'® For
example, the New Zealand law is titled End of Life Choice Act 2019, but uses the term
assisted dying which is defined to mean:"

(@) the administration by an attending medical practitioner or an attending nurse
practitioner of medication to the person to relieve the person’s suffering by
hastening death; or

(b) the self-administration by the person of medication to relieve their suffering by
hastening death.

Canadian legislation, which adopts a similar model, uses the term Medical Aid in
Dying (‘MAID’). In the United States, voluntary assisted dying is often referred to as
physician-assisted suicide or aid-in-dying.

Other terms that are sometimes used in this context include ‘euthanasia’ and ‘assisted
suicide’.

Euthanasia refers to the intentional taking of a person’s life by another person in order
to end intolerable suffering.'? Euthanasia covers various practices including:

+ passive euthanasia where medical treatment is withheld or withdrawn; and
+ active euthanasia where medical intervention takes place.

Within each of these categories, euthanasia may be voluntary (at the person’s request)
or involuntary. Therefore, the term ‘euthanasia’ covers different ways of deliberately
ending a person’s life to stop their suffering: passive voluntary euthanasia, active
voluntary euthanasia, passive involuntary euthanasia and active involuntary euthanasia.
Because of its generality and historic connections to involuntary euthanasia, the term
‘euthanasia’ is not commonly used to describe voluntary assisted dying.

Assisted suicide refers to circumstances in which a person causes their own death
after being given the means or knowledge to do so by another person. For example, the
person providing the assistance may provide a lethal dose of medications or information
to assist a person to take their own life. As noted, assisting suicide is a crime. It does
not require medical assistance: it may be assistance given by a family member, a friend
or a stranger, including by information supplied over the internet. Another important
distinction between assisted suicide and voluntary assisted dying, is that the person
whose suicide is assisted by someone may not be dying and suffering intolerably.

The model of voluntary assisted dying legislation considered in this report therefore
differs from assisted suicide in general. It is confined to a person who suffers from a
condition that will cause death and who experiences suffering that cannot be relieved in a
way that the person considers tolerable. The assistance to die is given by health

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas).

End of Life Choice Act 2019 (NZ) s 4.

AMA, Position Statement: Euthanasia and Physician Assisted Suicide (2016) 1, note 2; Australian Human Rights Commission,
Euthanasia, human rights and the law (Issues Paper, May 2016) 3.
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practitioners. If the assistance is authorised by legislation, then, in law, the death is not
treated as a suicide and the health practitioner is not treated as having assisted a suicide.

VOLUNTARY AND ASSISTED

1.48

Voluntary assisted dying is an active and voluntary practice. This distinguishes it from
passive practices not intentionally directed towards causing death, such as withholding
or withdrawing life-sustaining medical treatment.”® It is a voluntary practice in that it is
undertaken at the person’s request. More than one request is required. The decision
to access the process must be made freely and without coercion. The assistance

is provided by health practitioners, hence the alternative expression ‘medical aid in
dying'. Medical practitioners assess eligibility and may prescribe the voluntary assisted
dying substance. Usually, the person self-administers the substance, but in some
circumstances the law allows, at the person’s request, practitioner administration.

SOME TERMS FREQUENTLY USED IN THIS REPORT

1.49

13

A full list of Abbreviations and a Glossary of Terms is at the start of this report. Some
frequently used terms are listed here:

+ Coordinating practitioner is the doctor who accepts the person’s first request for
voluntary assisted dying, conducts the first assessment and coordinates the process.

* Consulting practitioner is the doctor who independently completes the consulting
assessment of the person.

« Administering practitioner is the doctor or nurse who administers the voluntary
assisted dying substance to the person. The administering practitioner will be
either the coordinating practitioner or the person to whom the role of administering
practitioner is transferred.

« Eligibility criteria is the set of requirements that a person must meet to access
voluntary assisted dying.

* Request and assessment process consists of the following steps:
- afirst request;
- afirst assessment;
- aconsulting assessment;
- asecond request; and
- afinal request.

* First request is the clear and unambiguous request a person makes to a doctor
for access to voluntary assisted dying.

* First assessment is the assessment completed by the coordinating practitioner to
determine if a person meets the eligibility criteria for voluntary assisted dying. If the
person is assessed as eligible, they will be referred for a consulting assessment.

+ Consulting assessment is the independent assessment completed by the
consulting practitioner to determine if a person meets the eligibility criteria for
voluntary assisted dying. The consulting assessment occurs after the person
has been assessed as eligible by the coordinating practitioner during the first
assessment.

* Second request is the written request for access to voluntary assisted dying that a
person makes after being assessed as eligible by the coordinating practitioner and
the consulting practitioner. A second request, in the approved form, is witnessed and
certified by two eligible witnesses.

See, eg, AMA, Position Statement: Euthanasia and Physician Assisted Suicide (2016) note 2, [2.2].
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* Final request s the third clear and unambiguous request a person makes to the
coordinating practitioner for access to voluntary assisted dying.

* Final review is the review of the request and assessment process that the
coordinating practitioner must complete after receiving the final request.

* Administration decision is the decision a person makes in consultation with their
coordinating practitioner to either self-administer the prescribed substance or have
it administered by a medical practitioner or nurse practitioner.

+ Self-administration is where a person receives, prepares and ingests the
substance.

* Practitioner administration is where a person is administered the substance by
a doctor or nurse who is trained and qualified to act as administering practitioner.

A DYING PERSON WHO CHOOSES THIS OPTION DOES NOT DIE
BY SUICIDE

1.50

1.51

1.52

1.53

1.54

1.55
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Some will call voluntary assisted dying a form of suicide. The draft Bill does not.

This is because the legal option for a dying person to hasten their death by having
medical assistance to decide its precise timing should be treated for what it is. Health
practitioners who follow an exacting process to assist a dying person to choose the
timing of their death should not be characterised as assisting suicide.

If experience from other jurisdictions is a guide, persons who are eligible to access
voluntary assisted dying will choose to have a substance administered only when they
are very close to death from the condition that made them eligible. Administration allows
a person to determine the timing of their death by hastening it so as to end intolerable
suffering when a person is close to death.

The Western Australian Act provides:*

For the purposes of the law of the State, a person who dies as the result of the
administration of a prescribed substance in accordance with this Act does not die
by suicide.

The New Zealand Act provides:'®

A person who dies as a result of assisted dying is, for the purposes of any life
insurance contract, or any other contract, —

(@) taken to have died as if assisted dying had not been provided; and

(b) taken to have died from the terminal iliness referred to in section 5(1)(c) from
which they suffered.

We consider that the draft Bill should be to the same effect. It states that the person
is taken to have died from the disease, illness or medical condition from which they

were dying, and which made them eligible at the end of their life to access voluntary
assisted dying.

It also states that a person who dies as a result of the self-administration or
administration of a substance in accordance with the law does not die by suicide.

Voluntary Assisted Dying Act 2019 (WA) s 12
End of Life Choice Act 2019 (NZ) s 35.
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RECOMMENDATIONS

11 A person should be taken to have died from the disease, illness or medical
condition from which they were dying and which made them eligible at the
end of their life to access voluntary assisted dying.

1-2 The draft Bill provides that for the purposes of the law of Queensland, and
for the purposes of a contract, deed or other instrument entered into in
Queensland or governed by its law, a person who dies as the result of the
self-administration or administration of a voluntary assisted dying substance
in accordance with this Act:

€)] does not die by suicide; and

(b) is taken to have died from the disease, illness or medical condition
from which they were dying and which made them eligible to access
voluntary assisted dying.
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Chapter 2: Voluntary assisted dying laws:
their development and operation

CHAPTER SUMMARY

Voluntary assisted dying laws have been enacted' in Victoria, Western Australia, and Tasmania,
and several overseas jurisdictions. This chapter summarises their development and what can be
drawn from them.

It reports on the first 18 months of the operation of the law in Victoria: the number of people
who have accessed that scheme, the number of doctors who are involved in it, and the period
it takes for individuals to navigate the process. It notes the key role of the Care Navigator
Service in Victoria.

Finally, the chapter highlights the uncertain application of Commonwealth laws that were not
aimed at lawful voluntary assisted dying, but impede the operation of state laws that did not exist
when the Commonwealth laws were passed. The Victorian experience of the Commonwealth
law’s inhibition on access to a lawful end of life option is instructive for Queensland. The
uncertain application of the Commonwealth law has the greatest effect on individuals who are
suffering and dying in remote and regional areas.

DEVELOPMENT OF VOLUNTARY ASSISTED DYING LEGISLATION

21 Voluntary assisted dying legislation has been enacted in three Australian States:
Victoria, Western Australia, and Tasmania. Several overseas jurisdictions have enacted
similar legislation. A comparison of the voluntary assisted dying legislation in selected
jurisdictions, including Victoria, Western Australia and Tasmania, is set out in the table in

Appendix C.
Victoria
2.2 In December 2017, Victoria became the first Australian State to enact voluntary assisted

dying legislation.? The Victorian Act commenced on 19 June 2019, after an 18-month
implementation period.?

2.3 The Act followed an extensive inquiry into end of life choices conducted by the Victorian
Parliament’s Legal and Social Issues Committee in 2015-2016. In its final report, the
Committee recommended that Victoria enact voluntary assisted dying legislation and
proposed a legislative framework for capable adults in certain circumstances.

24 In response, the Victorian Government announced that it would introduce the legislation
and established an expert ministerial advisory panel to develop a ‘compassionate and
safe’ legislative framework, using the framework proposed by the Committee as the
starting point.®

1 Legislation is pending in South Australia. However in order to write the report, print it and provide it by our reporting date, we have
adopted a legislation date of 30 April 2021. Therefore it is possible that South Australia will have passed laws by the time this
report is publicly released.

2 Voluntary Assisted Dying Act 2017 (Vic). The Northern Territory enacted similar a similar law in 1995, but it was rendered
inoperative when the Federal Parliament passed the Euthanasia Laws Act 1997 (Cth).

3 The Voluntary Assisted Dying Act 2017 (Vic) was assented to on 5 December 2017, with some initial provisions to establish the
framework commencing on 1 July 2018 and the remainder of the Act commencing on 19 June 2019.

4 Vic Parliamentary Committee Final Report (2016) xxvii, xxxiv—xxxviii, Rec 49 and Annex 1.

5 Vic Ministerial Advisory Panel Final Report (2017) 5, 33, 35.
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2.5 The Victorian Panel consulted widely on the development of a ‘compassionate, safe and
practical’ voluntary assisted dying legislative framework.® In July 2017, it released its final
report, which contained 66 recommendations.” The Panel later contributed to the drafting
of the Voluntary Assisted Dying Bill 2017 (Vic), which implemented its recommendations.?

Western Australia

2.6 The Western Australian Act® was passed and received Royal Assent on 19 December
2019. Its operative provisions are expected to commence on July 2021. This has
allowed an 18 month period to implement the scheme.'®

2.7 As in Victoria, in Western Australia the law was enacted after a series of comprehensive
reviews. In August 2017, a Joint Select Committee of the Parliament of Western
Australia was appointed to conduct an inquiry into the need for laws regarding end of life
choices for Western Australians. In August 2018, the Joint Select Committee tabled its
report, My Life, My Choice."" That report made 24 recommendations to improve the way
the Western Australian health system delivers end of life and palliative care, including
introducing legislation for voluntary assisted dying and the appointment of a ministerial
expert panel to advise on key issues for the legislation. The Joint Select Committee
proposed a framework to support the new legislation.'

2.8 The Western Australian Panel was subsequently appointed to advise about the
development and implementation of the new law. Its role did not extend to drafting the
legislation, and it did not focus on the detail of its implementation.”® The focus of its
work was on the Joint Select Committee’s recommendations and proposed legislative
framework. It also examined the approach taken under the Victorian Act and used it as
the basis for the design of the new legislation, with some modifications.™

29 After an extensive consultation process, the Panel delivered its final report, with
recommendations on the elements of the proposed legislation, in June 2019."®

Tasmania

210 In late August 2020, the End of Life Choices (Voluntary Assisted Dying) Bill 2020 (Tas)
was introduced as a Private Member’s Bill, into the Legislative Council of Tasmania.'®
The Legislative Council passed an amended version of the Bill in November 2020.

211 In the same month, the Tasmanian Government asked the University of Tasmania to
complete an independent review of the Tasmanian Bill. The review was finished in
February 2021."

6 In January 2017, the Victorian Panel released a discussion paper on voluntary assisted dying, which received 176 written

submissions: Victorian Voluntary Assisted Dying Ministerial Advisory Panel, Voluntary Assisted Dying Bill (Discussion
Paper, Department of Health and Human Services, January 2017) <https://www?2.health.vic.gov.au/about/publications/
researchandreports/voluntary-assisted-dying-bill-discussion-paper>.
The Panel also conducted 14 forums and a series of roundtables with more than 300 stakeholders across Victoria. The Panel did
not repeat the consultations conducted by the Legal and Social Issues Committee, which received more than 1000 submissions,
conducted 17 days of public hearings and heard evidence from 154 witnesses. See the consultation overview in Victorian
Voluntary Assisted Dying Ministerial Advisory Panel, Interim Report of the Ministerial Advisory Panel on Voluntary Assisted Dying
(Interim Report, Department of Health and Human Services, May 2017) <https://www2.health.vic.gov.au/~/media/Health/Files/
Collections/Policies%20and%20guidelines/V/voluntary-assisted-dying-bill-interim-report> 10-11.

7 Vic Ministerial Advisory Panel Final Report (2017) 22—-32.

8 M O’Connor et al, ‘Documenting the process of developing the Victorian voluntary assisted dying legislation’ (2018) 42 Australian
Health Review 621, 624.
Voluntary Assisted Dying Act 2019 (WA).

10 Department of Health (WA), ‘Voluntary assisted dying’ (30 April 2021) <https:/ww2.health.wa.gov.au/
voluntaryassisteddying>. See also Explanatory Memorandum, Voluntary Assisted Dying Bill 2017 (WA) 1.

11 WA Joint Select Committee on End of Life Choices Report (2018).

12 Ibid [7.89], Recs 19-24.

13 WA Ministerial Expert Panel Final Report (2019) 1-2, app 2.

14 Ibid.

15 Ibid xi—xxiv, 2.

16 The End-of-Life Choices (Voluntary Assisted Dying) Bill 2020 (Tas) was introduced into the Legislative Council on

27 August 2020 by the Hon MV Gaffney.
17 Tas Review Panel Report (2021).


https://www2.health.vic.gov.au/about/publications/researchandreports/voluntary-assisted-dying-bill-discussion-paper
https://www2.health.vic.gov.au/about/publications/researchandreports/voluntary-assisted-dying-bill-discussion-paper
https://www2.health.vic.gov.au/~/media/Health/Files/Collections/Policies%20and%20guidelines/V/voluntary-assisted-dying-bill-interim-report
https://www2.health.vic.gov.au/~/media/Health/Files/Collections/Policies%20and%20guidelines/V/voluntary-assisted-dying-bill-interim-report
https://ww2.health.wa.gov.au/voluntaryassisteddying
https://ww2.health.wa.gov.au/voluntaryassisteddying
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212

213

On 4 March 2021, the Tasmanian Bill was passed by the House of Assembly with
further amendments. The Bill, as amended, was debated in the Legislative Council and
passed on 23 March 2021 and assented to on 22 April 2021.'8

The Tasmanian law differs in some respects from, but has a similar framework to,
voluntary assisted dying laws in Victoria and Western Australia.

Legislative developments in other Australian jurisdictions

214

215

216

In 1995, the Northern Territory enacted the Rights of the Terminally Ill Act 1995 (NT) to
allow an eligible terminally ill adult ask for help from a qualified medical practitioner to
end their own life voluntarily. However, that Act was short-lived, as it was overturned in
1997 by the federal Parliament in the exercise of its constitutional powers to make laws
for the territories by enacting the Euthanasia Laws Act 1997 (Cth)."®

In 2016 and 2017, voluntary assisted dying legislation was introduced into parliament
in New South Wales?® and South Australia, respectively,?! but both attempts were
defeated.

In December 2020, the Voluntary Assisted Dying Bill 2020 (SA) was tabled in both
houses of the South Australian Parliament. It was debated in each house in March
2021. At the time this report was finalised, debate was expected to resume on 5 May
2021 when the Bill will be considered in the committee stage: too late for any further
amendments or progress of the South Australian Bill to be included in this report.

Overseas jurisdictions

217

218

219

18
19

20

21

22

23

Voluntary assisted dying laws are operational in some places, including the
Netherlands, Belgium, Luxembourg, and Canada, as well as California, Colorado,
District of Columbia, Hawaii, Maine, New Jersey, Oregon, Vermont, and Washington in
the United States.?? Legislation has also recently been passed in Spain, as well as New
Mexico in the United States, but is not due to take effect until later in 2021.

New Zealand has also passed legislation to regulate and permit assisted dying in
certain circumstances. The commencement of the End of Life Choice Act 2019 (NZ)
was subject to a referendum held on 17 October 2020.2® As a majority voted in favour of
the assisted dying legislation, the Act received royal assent on 16 November 2020 and
will come into force on 6 November 2021, following a 12 month implementation period.

Although international experience can be instructive, caution should be exercised in

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas).

In addition to overturning the Rights of the Terminally Ill Act 1995 (NT), the Euthanasia Laws Act 1997 (Cth) also amended the
Northern Territory (Self-Government) Act 1978 (Cth), and the equivalents in the Australian Capital Territory and Norfolk Island, to
remove the ability of territory parliaments to enact assisted dying laws in the future: Euthanasia Laws Act 1997 (Cth) s 3, schs 1-3
(commencing 27 March 1997).

In November 2017, the ACT Legislative Assembly formed a Select Committee to inquire into and prepare a report on end of

life choices in the ACT. The Select Committee made 24 recommendations on advance care planning and palliative care. It

noted that, until s 23(1A)—(1B) of the Australian Capital Territory (SelfGovernment) Act 1988 (Cth) is amended by the Federal
Parliament to allow a scheme for voluntary assisted dying to be considered by the ACT Legislative Assembly, no legislative action
can be taken to enact such a scheme. A majority of the Select Committee suggested that if such amendments were made the
ACT Legislative Assembly should give serious consideration to establishing an appropriate voluntary assisted dying legislative
scheme and outlined various matters that should be included in any ACT scheme: Select Committee on End of Life Choices in
the ACT, Legislative Assembly of the ACT, Report (March 2019) [8.16], 76—7, [9.34], [9.40], 94—6 <https:/www.parliament.act.
gov.au/__data/assets/pdf_file/0004/1334992/9th-EOLC-Report.pdf>.

On 21 September 2017, the Voluntary Assisted Dying Bill 2017 (NSW) was introduced into the New South Wales Legislative
Council by the Hon T Khan as a Private Member’s Bill. The Bill sought to allow eligible terminally ill persons to request and
receive medical assistance to end their lives voluntarily. Unlike most other laws of this type, only persons aged 25 years and
over would have been eligible to make a request. There was also a requirement for a formal request certificate to be completed
confirming the person’s request at least seven days after the initial request, and the right for a close relative to challenge the
request in the Supreme Court on particular grounds. The Bill was defeated on 16 November 2017.

On 20 October 2016, the Assisted Dying Bill 2016 (SA) (previously named the Death with Dignity Bill 2016 (SA) was introduced
into the South Australian House of Assembly by the Hon Dr D McFetridge as a Private Member’s Bill. The Bill was defeated on
17 November 2016.

Some overseas jurisdictions permit assisted dying but have not enacted specific legislation. For example, in Switzerland, ‘right to
die’ societies provide voluntary assisted dying services within the framework of the existing criminal law. An accessible summary
of the history of voluntary assisted dying legislation in Europe and other jurisdictions is contained in Section 2 of the Tas Review
Panel Report (2021).

End of Life Choice Act 2019 (NZ). See also New Zealand Government, End of Life Choice referendum (2020) <https:/www.
referendums.govt.nz/endoflifechoice/index.html>.


https://www.parliament.act.gov.au/__data/assets/pdf_file/0004/1334992/9th-EOLC-Report.pdf
https://www.parliament.act.gov.au/__data/assets/pdf_file/0004/1334992/9th-EOLC-Report.pdf
https://www.referendums.govt.nz/endoflifechoice/index.html
https://www.referendums.govt.nz/endoflifechoice/index.html
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drawing too close a parallel between the development of voluntary assisted dying
legislation in overseas jurisdictions and in Australia. Australian jurisdictions have a
distinct approach to voluntary assisted dying frameworks. It is this Australian approach
that has most guided us in our task.

DRAWING ON LEGISLATION IN OTHER AUSTRALIAN
JURISDICTIONS

2.20

2.21

2.22

2.23

2.24

2.25

24

25

As appears in the more detailed discussion of specific elements of the legislative schemes
in other Australian states, the Victorian legislation at the time of its passage was said to
contain 68 safeguards, more than similar legislation in any other place in the world.?*

The legislation in Victoria and Western Australia did not always follow the
recommendations of parliamentary committees or expert advisory panels. The

reasons for that are many and varied, and some will be discussed in this report in
considering the development of certain provisions. Some involved a measure of political
compromise so as to ensure the legislation’s passage.

The Tasmanian legislation took a different course, starting life as a Private Member’s
Bill, and being subject to a short, but impressive, independent review in late 2020
and early 2021 by the Tasmanian Policy Exchange at the University of Tasmania.
The Tasmanian Panel conducting the review undertook consultations and raised
specific matters in the Bill for consideration. It did not make recommendations

about amendments and did not address all aspects of the then Bill. The Tasmanian
Government did not have a policy position on whether voluntary assisted dying
legislation should be enacted. It did, however, provide agency advice and critical
comments on numerous aspects of the Bill.?°

The law, as passed on 23 March 2021, did not address all the matters raised by the
independent review or the Tasmanian Government. Given the process associated with
its development and amendment, and the fact that it has only recently been passed, the
Tasmanian legislation has not been used as a major reference point in our consideration
of draft legislation for Queensland. The Tasmanian Bill and amendments to it were
monitored, however, during our review, and the insights provided by the February 2021
Independent Review assisted the Commission.

Neither the Victorian Act nor the Western Australian Act was used as our starting point.
Instead, issues of principle were our first point of reference. Still, the Victorian and
Western Australian Acts (along with legislation in Canada, New Zealand, and Tasmania)
were important points of reference. Where appropriate in specific contexts, the draft

Bill has modelled its provisions on comparable provisions in the Victorian and Western
Australian Acts. As might be expected, the Western Australian legislation had regard to
criticisms of some aspects of the Victorian Act.

We have analysed the legislation in comparable jurisdictions and benefited from
consultations with individuals and organisations in Victoria and Western Australia who
are familiar with the development of the laws in those States.

R McDougall and B Pratt, “Too much safety? Safeguards and equal access in the context of voluntary assisted dying legislation’
(2020) 21 BMC Medical Ethics, Article 38 online <https:/bmcmedethics.biomedcentral.com/track/pdf/10.1186/s12910-020-
00483-5>.

Tasmanian Government, Tasmanian Government Agency Advice on the End of Life Choices (Voluntary Assisted Dying) Bill 2020
(February 2021) <http://www.dpac.tas.gov.au/__data/assets/pdf_file/0011/
570962/Tasmanian_Government_Agency_Advice_on_the_End_of_Life_Choices_Voluntary_Assisted_Dying_Bill_2020.PDF>.


https://bmcmedethics.biomedcentral.com/track/pdf/10.1186/s12910-020-00483-5
https://bmcmedethics.biomedcentral.com/track/pdf/10.1186/s12910-020-00483-5
http://www.dpac.tas.gov.au/__data/assets/pdf_file/0011/570962/Tasmanian_Government_Agency_Advice_on_the_End_of_Life_Choices_Voluntary_Assisted_Dying_Bill_2020.PDF
http://www.dpac.tas.gov.au/__data/assets/pdf_file/0011/570962/Tasmanian_Government_Agency_Advice_on_the_End_of_Life_Choices_Voluntary_Assisted_Dying_Bill_2020.PDF
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2.26

2.27

2.28

As noted, the Western Australian Act is expected to come into operation on 1 July 2021
after an 18 month implementation period. We have had the benefit of assessing the
practical steps that have been taken leading up to the law’s pending operation. The
Commission recommends that the implementation and operation of that law be the
subject of ongoing consideration, since Western Australia, like Queensland, has large
distances between population centres, and many remote and regional communities.

We have had the opportunity to assess the operation of the Victorian Act and have
considered the reports of the Victorian Voluntary Assisted Dying Review Board, which
are later briefly summarised. We have considered academic research into the Victorian
law’s operation and consulted practitioners in Victoria who practise in the fields of
palliative care and voluntary assisted dying.

In summary, we have considered the genesis and development of legislation,
particularly in Victoria and Western Australia, and, to the extent possible, its actual or
anticipated operation.

INSIGHTS FROM THE OPERATION OF THE VICTORIAN ACT

2.29

2.30

The operation of the Victorian Act has been monitored and reported on by the
Voluntary Assisted Dying Review Board in that State. The Board was established as an
oversight body in July 2018 to review and monitor voluntary assisted dying in Victoria.?®
The Board collects data about voluntary assisted dying. After reporting to Parliament
about the operation of the Act every six months for the first two years of operation, it
now reports annually.?”

The contents of its three six-monthly reports are informative.?® The following section
summarises parts of them to give a snapshot of how the Victorian Act has operated,
particularly who has accessed it and some problems that have been encountered.
Further information about these matters appears in sections of this report about specific
aspects of the legislation and about implementation issues.

Persons accessing voluntary assisted dying

2.3

2.32

2.33

26
27
28

29
30

Between the commencement of the Victorian Act on 19 June 2019 and 30 December
2020:2°

+ 562 people have been assessed as eligible in the first assessment;

* 483 people have been assessed as eligible in the consulting assessment;
* 405 administration permits have been issued; and

+ 224 people have died after administration of the substance.

Notably, of the people who were granted an administration permit and have
subsequently died, 32 per cent did not ultimately administer the substance.?® This
supports anecdotal reports that some people engage in the voluntary assisted dying
assessment process to have administration as a fallback option at the very end of life.

More detail about the number of people accessing voluntary assisted dying at each
stage of the process is set out in this Table.

Voluntary Assisted Dying Review Board Report of Operations 2018-19 (2019) 3.

Ibid 11.

Voluntary Assisted Dying Review Board Report of Operations July—December 2020 (2021); Voluntary Assisted Dying Review
Board Report of Operations January—June 2020 (2020); Voluntary Assisted Dying Review Board Report of Operations June—
December 2019 (2020).

Voluntary Assisted Dying Review Board Report of Operations July—December 2020 (2021) 5.

Ibid 11.



Chapter 2: Voluntary assisted dying laws: their development and operation

Table 2.1: Number of persons accessing voluntary assisted dying®

19 June- 1 January— 1 July-
Stage Status 31 December 30 June 2320 31 December | Total to date
2019 2020
Eligibility First assessment Eligible 136 205 221 562
Ineligible 1 6 12 19
Consulting Eligible 109 188 186 483
assessment —
Ineligible* 3 1 4 8
Permit Self-administration | Issued 75 126 149 350
applications | permit -
Not issued 16 16 12 44
Practitioner Issued 11 19 25 55
administration
permit Not issued 4 5 7 16
Withdrawn | Case withdrawn from portal by 35 96 108 239
medical practitioner or upon
notification of death of applicant**
Medications | For self-administration 57 97 127 281
dispensed
Confirmed Medication Self- 37 70 74 184
deaths# administered administered
Practitioner 9 11 20 40
administered

* Ineligible cases may be reassessed and later deemed eligible and so the total number of ineligible cases reported may
decrease over time.

** The figure for withdrawn cases may include administrative errors, duplicate cases, applicants discontinuing the process or
those who died before the process was complete.

# If the medical practitioner certifying the death does not select that the person was a voluntary assisted dying permit
holder, the Board is not notified by Births, Deaths and Marriages of the applicant’s deaths. In these cases, confirmation of
the manner of death is obtained from contact people or coordinating medical practitioners when following up any unused
medication.

Demographics of applicants

2.34 Data collected by the Voluntary Assisted Dying Review Board provide insight into the
demographics of applicants, including:*2
* Age: ranged between 20 and 100 years, with an average age of 71 years;
* Gender: 52.4 per cent were male, 47.4 per cent were female, and 0.2 per cent were
self-described;
* Place of birth: 70.3 per cent were born in Australia, 26.9 per cent were born
overseas, 2.8 per cent did not report their place of birth;
* Metropolitan, regional or rural: 64.4 per cent were living in metropolitan Victoria
and 35.6 per cent were living in regional or rural Victoria; and
« Living situation: 87.2 per cent were residing in a private household, 8.9 per cent
were in a long-term care or assisted living facility, and 3.4 per cent were in a health
service.
31 Table adopted with permission, combining Table 1 in the January—June 2020 VADRB report and Table 1 in the July—December

2020 VADRB report: Ibid 5; Voluntary Assisted Dying Review Board, Report of Operations January—June 2020 (Victorian
Government, August 2020) 3.
32 Voluntary Assisted Dying Review Board Report of Operations June—December 2020 (2021) 10.
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Diagnoses
2.35 Of the people who had been issued an administration permit and have since died:*

* 77 per cent were diagnosed with cancer;

* 14 per cent were diagnosed with a neurodegenerative disease; and

* 9 per cent were diagnosed with another disease (such as pulmonary fibrosis,
cardiomyopathy, or chronic obstructive pulmonary disease).

Timeliness

2.36 As at December 2020, 25 per cent of voluntary assisted dying applications were
progressed between the first and final request within 11 days, and 50 per cent within 17
days.** The timing of the remaining 50 per cent of applications was not reported.

Number of qualified, registered and actively involved medical
practitioners

2.37 In the first six months of the Victorian Act’s operation, the Board highlighted reports that
the availability of qualified and willing medical practitioners was a barrier to accessing
voluntary assisted dying.3®

2.38 However, the number of medical practitioners who are qualified and actively involved in
voluntary assisted dying cases has steadily increased (see Table 2.2).3¢ There are now
455 medical practitioners who have registered for the online training program.®” Of those
medical practitioners, 210 are registered in the portal and 157 have been involved in one
or more case as either a coordinating or consulting medical practitioner.®

Table 2.2: Medical practitioner training and involvement®

1 July-
Stage Description LDzl 31 December Change (%)
30 June 2020
2020
Online training | Medical practitioner registered for the online | 422 455 7.8%
training program
Portal Medical practitioner registered in the portal 175 210 20.0%
registration
Active in the Medical practitioner involved in one or more | 125 157 25.6%
portal case as either coordinating or consulting
medical practitioner

Medical practitioners in rural and regional Victoria

2.39 The availability of qualified and willing medical practitioners in regional and remote areas
is an issue. The Board reports that 36 per cent of medical practitioners registered in the
portal are in regional and rural Victoria, reflecting the proportion of applicants who live
in those areas.*®° However, the spread of qualified and registered medical practitioners
across regional and rural Victoria is inconsistent. The Board reports a lack of such
medical practitioners in Eastern and Western Victoria (see Figure 2.1).4"

33 Ibid 11

34 Ibid 9.

35 Voluntary Assisted Dying Review Board Report of Operations June—December 2019 (2020) 7.
36 Voluntary Assisted Dying Review Board Report of Operations July—December 2020 (2021) 6.
37 Ibid.

38 Ibid.

39 Ibid. Table adopted with permission.

40 Ibid.

M Ibid.
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Figure 2.1: Location of medical practitioners*?
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Specialties of medical practitioners

2.40 Of the medical practitioners who have acted as either a coordinating or consulting
practitioner:*3

« 122 (53.3 per cent) specialise in general practice;

+ 36 (15.7 per cent) specialise in oncology;

* 10 (4.4 per cent) specialise in neurology;

* 8 (3.5 per cent) specialise in general medicine;

* 6 (2.6 per cent) specialise in respiratory and sleep medicine;

* 6 (2.6 per cent) specialise in haematology;

* 5(2.2 per cent) specialise in palliative medicine; and

« 36 (15.7 per cent) specialise in another specialty.
2.41 There remains a need for more qualified and registered specialists, such as

neurologists, to assist in the process, particularly in rural and regional Victoria.**
Care navigator service

2.42 The care navigator service is a central component in the Victorian regime. Since the
commencement of the Act, the service has provided support to over 1000 people
seeking information about voluntary assisted dying.*®

243 In response to feedback received in the first six months of the Victorian Act’s operation,
the service was expanded to include additional care navigators across regional

Victoria.*®
42 Ibid 6. Figure adopted with permission.
43 Ibid 7.
44 Ibid.
45 Ibid 8; Voluntary Assisted Dying Review Board Report of Operations January—June 2020 (2020) 5.

46 Voluntary Assisted Dying Review Board Report of Operations July—December 2020 (2020) 3.
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Compliance

244

The Board analyses forms submitted to it and takes other steps to monitor compliance.
Its data show 95 per cent of cases were compliant with the Act.” Between July and
December 2020, six cases were identified as non-compliant. However, the Board
determined that those cases were clinically appropriate, all eligibility requirements
were met, and a misunderstanding had occurred that did not raise a concern about the
completion of legal requirements.*®

Known unknowns

2.45

The limited data available to the Board means certain information is unknown, including
the number of people who are:*°

« unable to find a qualified medical practitioner to assist them;
» assessed as ineligible by a medical practitioner;

* in nursing homes or private or public hospitals and are not supported in accessing
voluntary assisted dying; and

+ told that if they wish to access voluntary assisted dying, they will have to leave the
facility in which they are residing or are being cared for, such as a nursing home,
hospital, or palliative care ward or organisation.

COMMONWEALTH LAWS THAT INHIBIT ACCESS

2.46

247

2.48

2.49

2.50

2.51

47
48
49
50

Access to information and advice about voluntary assisted dying is critical to the
operation of any scheme.

Chapter 20 addresses in detail the uncertain possible application of Commonwealth
‘carriage service’ offences to conduct that is authorised by state voluntary assisted
dying laws. This uncertainty is unsatisfactory. It led to the then Victorian Health Minister
instructing doctors and other practitioners involved in voluntary assisted dying services
to conduct all discussions, consultations and assessments face-to-face, so as to avoid
potentially breaching the Commonwealth law.

The Victorian Board has made repeated calls for the Commonwealth to make an
exemption to allow Victorians, especially those in regional Victoria, to be able to
have ‘important conversations about voluntary assisted dying over the phone or via
teleconference’.®®

In general, it is preferable for all requests for, and provision of, information and advice
about voluntary assisted dying to occur in face-to-face personal communications
between the health practitioner and their patient. However, this may not be possible
because of the location of the person and their inability to travel possibly long distances
to consult a health practitioner or the inability of the health practitioner to travel to speak
to them in person. In such cases, information may need to be given by telephone,
videoconference, email or some other form of electronic communication.

The need to use those forms of communication to request, and provide information and
advice will be greatest when the patient lives in a remote location. Without access to
those forms of communication, persons living in remote and regional parts of the state
may have greatly impaired access to voluntary assisted dying.

The Victorian experience of the Commonwealth law’s inhibition on access to a lawful
end of life option is instructive for Queensland. The uncertain application of the
Commonwealth law particularly affects individuals who are suffering and dying in
remote and regional areas.

Ibid 3.

Ibid 3, 14.

Voluntary Assisted Dying Review Board Report of Operations January—June 2020 (2020) 17.

Ibid 1, 16; Voluntary Assisted Dying Review Board Report of Operations July—December 2020 (2021) 4.
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Chapter 3: Legal frameworks,

3.1

3.2

3.3

people and practices

Our task is to recommend ‘the best legal framework’ for people who are suffering and
dying to choose the manner and timing of their death.!

Legal frameworks are important because they determine what people are allowed to do
in practice.

However, the practical operation of any law is also governed by human behaviour and
practices.

THE LAW AND PERSONAL CHOICES IN PRACTICE

34

3.5

3.6

3.7

3.8

Most people want to live for as long as possible without experiencing intolerable
suffering.

This includes individuals with a terminal illness who are eligible to access voluntary
assisted dying. The fact that they are eligible does not mean that they will proceed to
prove their eligibility and then obtain the substance and administer it as soon as possible
after becoming eligible.

Laws might allow people to access voluntary assisted dying during what are expected to
be the last 6 or 12 months of their lives. However, people who are eligible may leave it to
the final weeks of their life to access voluntary assisted dying.

Also, some people may leave the process of assessment until it is too late. They may
lose capacity or die before the process can be completed.

Some people may be assessed to be eligible and able to proceed to administration, but
choose not to. Voluntary assisted dying may be kept as an option. Another end of life
option, such as continuing palliative care, may be chosen.

LEGAL FRAMEWORKS

3.9

3.10

3.1

312

Voluntary assisted dying laws operate within a legal framework according to the
individual preferences of patients and the professional practices of registered health
practitioners.

The laws also operate in a context. For example, it is unlikely that an individual who
is eligible for voluntary assisted dying will suddenly request it, without first receiving
medical care and advice about their condition, their prognosis and treatment options.

If experience in other places like Victoria is any guide, many people will begin a
discussion about voluntary assisted dying with their treating practitioner some time
before they make a formal request to access it. Many will not request it until their
condition is well-advanced, sometimes too far advanced to complete the process
before they die.

Legal requirements set certain periods: for example, the minimum time between the first
and last request is a requirement that confirms that the request is enduring. This does
not mean that most people will complete the process in that minimum period. In fact,
the nature of the process, with the need for two independent assessments, and a formal
written declaration by the person certified by two eligible witnesses, may mean it will
take much longer.

Terms of reference para 1.
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Chapter 3: Legal frameworks, people and practice

Another example is the minimum qualifications of practitioners. The minimum will not be
the average. That is unsurprising. For example, the minimum period of actual practice
as a lawyer to be a Supreme or District Court Judge is 5 years, but most people who
become judges will have practised for decades. As for voluntary assisted dying, if
experience in Victoria is a guide, the practitioners who qualify and who are prepared

to undertake the specific training to participate in the voluntary assisted dying process
are likely to have had considerable experience in dealing with patients who are dying.
They may be specialists in general practice or other fields where the scope of their
practice brings them into contact with people who are dying. They may be experienced
doctors who have been working for years in hospitals in areas like oncology, acute care
of patients with chronic obstructive pulmonary disease, or in palliative care. They may
be nurse practitioners with years of experience as registered nurses in similar fields
before they became nurse practitioners. These doctors and nurses will have developed
the clinical skills and the experience to deal compassionately and professionally with
individuals who are dying, and who have to make informed choices about their end of
life options.

PRACTICAL ISSUES: PEOPLE AND RESOURCES

3.14

3.15

3.16

317

318

3.19

3.20

A body like the Commission may recommend a ‘legal framework’ for voluntary assisted
dying. The practical operation of any such scheme depends, however, on people and
resources.

Any system must be properly resourced with information services, a care navigator
service and information technology to support people who are dying (and also their
families and friends) and the dedicated health professionals who are prepared to do this
difficult work for little or no reward.

It depends on having sufficient qualified practitioners who are trained to undertake
assessments or administer substances, or both.

Training about voluntary assisted dying should not be limited to coordinating
practitioners and consulting practitioners. It should be given to junior doctors and to
nurses who receive the initial queries from patients about voluntary assisted dying, and
who provide ongoing support to a patient and their family through the process.

Other resourcing issues include:

«  Communication services including qualified and trained interpreters;

» The establishment of a Statewide Pharmacy Service that can efficiently dispense
prescribed substances and ensure their safe transportation, including to remote
areas of the State;

» Telehealth and other services for particular use for patients in remote areas, or
patients who cannot otherwise easily access face-to-face consultations with medical
practitioners;?

* The provision of places in hospitals or hospices at which persons seeking to access
voluntary assisted dying can be transferred for the purpose of assessment or
administration.

The process of implementing any legislation will be demanding and time-consuming if
the Victorian and Western Australian experiences are a guide.

These resourcing and implementation issues are discussed in greater detail in
Chapter 2. The present point is that a legal framework is simply that: a framework.
It needs to be built upon. That requires the people and other resources to make any
scheme work in practice.

The scope to use telehealth and other forms of electronic communications for certain consultations is the subject of consideration
in Chapter 20 in the context of the carriage service provisions of the Criminal Code (Cth).
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PALLIATIVE CARE

3.21

3.22

3.23

3.24

As already noted, the Commission’s terms of reference state that the provision of
‘compassionate, high quality and accessible palliative care for persons at their end of life
is a fundamental right for the Queensland community’.

We agree with the Parliamentary Committee that palliative care ‘needs to be adequately
resourced and supported irrespective of whether voluntary assisted dying legislation

is introduced’ and, ‘if it is introduced, it is imperative that people have the full range of
options available to them so that they can make an informed choice’.?

Any scheme for voluntary assisted dying should complement, not detract from, the
provision of high quality and accessible palliative care.

The resources required to ensure that any legislated scheme for voluntary assisted
dying operates safely and compassionately should not be at the expense of palliative
care services.

Qld Parliamentary Committee Report No 34 (2020) 109. See further, the Parliamentary Committee’s recommendations on
palliative care and end of life care in Qld Parliamentary Committee Report No 33 (2020).
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Chapter 4: Principles

CHAPTER SUMMARY

This chapter outlines the principles that have guided the Commission in developing draft
legislation.!

The draft legislation is about individuals who are ‘suffering and dying’.2 For this reason, certain
considerations apply that would not apply or have the same weight in other circumstances.

The State’s interest in preserving human life ordinarily justifies prohibitions on assisting
another person to end their life. The interest in reducing human suffering for those who

are dying involves an additional consideration. The law may permit ‘the hastening of death
through medication provided this is necessary to relieve pain and suffering, and it is the
health professional’s intention to relieve pain rather than cause the person’s death’.® In that
context, it has been recognised that ‘the value of reducing human suffering may trump that of
life in some circumstances’.*

Where a person is healthy and free of pain, the State’s interest in preserving life ordinarily
outweighs other interests such as personal autonomy. It may be argued that the balance is
different when:

» the person has a condition that is advanced, progressive and will cause death;

+ the condition is causing suffering to the person that cannot be relieved in a manner
the person considers tolerable;

+ the person forms the view that the value of their life is outweighed by their suffering;
« the person has the required decision-making capacity;

* adecision to seek medical assistance to end life is made voluntarily and without
coercion; and

* the decision is a settled one that endures over a reasonable period.

When a person is dying and experiencing intolerable suffering, the interest in personal autonomy
has greater weight.

It is appropriate to outline the principles that inform this balance. They serve to identify the main
policies and objects of the draft legislation.

THE COMMISSION’S GUIDING PRINCIPLES

41 We identified the following guiding principles to help inform our approach:®

« the importance of upholding and respecting human rights and the dignity and
autonomy of individuals;

» the need for safeguards to protect individuals who might be vulnerable to coercion
or exploitation;

* recognising that health practitioners are subject to a comprehensive legal, regulatory
and ethical framework;

1 See also Chapter 5, which considers whether the draft Bill should include a statement of principles to aid its interpretation and
operation.

2 See Chapter 1 and terms of reference in Appendix A.

3 L Willmott and B White, ‘Assisted Dying in Australia: A Values-based Model for Reform’ in | Freckelton and K Petersen (eds),

Tensions and Traumas in Health Law (Federation Press, 2017) 479, 498, citing B White and L Willmott, ‘Double Effect and
Palliative Care Excuses’ in B White, F McDonald and L Willmott (eds), Health Law in Australia (Thomson Reuters, 2nd ed, 2014)
[15.20]. See also Criminal Code (Qld) s 282A.

4 Willmott and White, above n 3.

5 QLRC Consultation Paper No 79 (2020) [3.2].
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* recognising, and not detracting from, the importance of high quality and accessible
palliative care at the end of life;

* respecting the diversity of individuals’ and health practitioners’ views, values and
beliefs, and avoiding value judgments about others’ lives and choices;

+ the need for the legislation to be clear and no more complex than it needs to be to
achieve its purposes;

« the desirability of achieving reasonable consistency with the legislation in other
Australian jurisdictions; and

+ the need for the legislation to be well adapted to Queensland’s geographic, cultural
and health care environment.

4.2 The Consultation Paper asked what principles should guide the Commission’s
approach.® Many respondents expressed general or qualified support for some or
all of the principles and considerations in the Consultation Paper. A few respondents
supported the values reflected in the White and Willmott Model. Some respondents
emphasised particular matters or suggested other considerations, including the right
to life, patient-centred decisions, disability rights principles, social work principles, and
evidence-informed design.

4.3 The Commission’s guiding principles have been informed by Queensland’s legal and
human rights framework, relevant professional ethics and standards applying to health
practitioners, and practical considerations for a workable legislative framework in
Queensland.

4.4 Some principles may conflict with each other and will need to be reconciled and
balanced in the specific context of a voluntary assisted dying framework for persons
who are suffering and dying in Queensland.

LEGAL AND HUMAN RIGHTS FRAMEWORK

Values that underpin the legal system

4.5 Good laws reflect fundamental values. A key value is the inherent dignity of every
individual.

4.6 The law should protect the right to life and the right to liberty. In a society governed
by the rule of law, the freedom of the individual should not be subject to unnecessary
restraints. A legal system should place a high value on personal autonomy, not simply in
the limited sense of freedom from interference with a person’s bodily integrity, but in the
broader sense of self-determination.

47 The right to be treated with equal concern and respect follows from the inherent dignity
of every individual. This inherent dignity is also a foundation for the law’s protection of
the vulnerable. It is associated with equality before the law and equal access to services
without discrimination.

4.8 These principles are embedded in our culture and should be reflected in our laws.
They inform the development of good legislation and judge-made law. For example,
protection of the vulnerable may be said to be the foundation of tort law.” Personal
autonomy is reflected in the general principle of freedom of contract, while protection of
the vulnerable qualifies that principle. It justifies legislative and general law protections
against undue influence, coercion and exploitation of the vulnerable.

The Human Rights Act 2019
49 The Human Rights Act 2019 (‘HR Act’) is an important source of guidance for

o]

Ibid Q-1.
7 J Stapleton ‘The golden thread at the heart of tort law: Protection of the vulnerable’ (2003) 24 Australian Bar Review 135.
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developing Queensland legislation. It gives statutory expression to fundamental
personal rights, including:®

« theright to life and the right not to be arbitrarily deprived of life;
« theright to liberty and security;
+ freedom from torture and cruel, inhuman or degrading treatment;

« the right to enjoyment of human rights without discrimination, to equal protection
of the law without discrimination and to equal and effective protection against
discrimination (equality rights);

+ theright to access health services without discrimination;
« the right not to have the person’s privacy unlawfully or arbitrarily interfered with; and
» the right to freedom of thought, conscience, religion and belief.

The HR Act also recognises the right to protection of families and children, and cultural
rights, including those of Aboriginal and Torres Strait Islander peoples.®

These rights are all based on international human rights instruments'® and are similar to
those included in human rights statutes in the Australian Capital Territory and Victoria."

Underlying these rights are the core principles of equality and respect for the inherent
dignity of every individual.

The rights under the HR Act are not absolute. They must be balanced with other rights
and interests. They may be subject to limits, but only those that are ‘reasonable’ and
‘can be demonstrably justified in a free and democratic society based on human dignity,
equality and freedom’.'? The factors that may be relevant in deciding whether a limit is
reasonable and justifiable are:"®

(@) the nature of the human right;

(b) the nature of the purpose of the limitation, including whether it is consistent
with a free and democratic society based on human dignity, equality and
freedom;

(c) the relationship between the limitation and its purpose, including whether
the limitation helps to achieve the purpose;

(d) whether there are any less restrictive and reasonably available ways to
achieve the purpose;

(e) the importance of the purpose of the limitation;

(f) the importance of preserving the human right, taking into account the
nature and extent of the limitation on the human right;

(g) the balance between the matters mentioned in paragraphs (e) and (f).

As the HR Act governs the interpretation of other statutes,' the human rights stated in
it will influence the interpretation of any voluntary assisted dying statute. All statutory
provisions must, to the extent possible that is consistent with their purpose, be
interpreted in a way that is compatible with human rights.'®

Human Rights Act 2019 (Qld) ss 15-17, 20, 25(a), 29(1), 37(1).
Human Rights Act 2019 (Qld) ss 26(1)—(2), 27-28.

Explanatory Notes, Human Rights Bill 2018 (Qld) 3—-5. See International Covenant on Civil and Political Rights, GA Res 2200A
(XXI), 16 December 1966 (entered into force 23 March 1976) and, as to the right to health services, International Covenant on
Economic, Social and Cultural Rights, GA Res 2200A (XXI), 16 December 1966 (entered into force 3 January 1976).

See Human Rights Act 2004 (ACT); Charter of Human Rights and Responsibilities Act 2006 (Vic).
Human Rights Act 2019 (Qld) s 13(1).

Human Rights Act 2019 (Qld) s 13(2).

Human Rights Act 2019 (Qld) s 48.

Human Rights Act 2019 (Qld) s 48(1).
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The rights referred to in the HR Act relate to individuals, not corporations.'®

The rights and freedoms in the HR Act are in addition to rights and freedoms under
other laws."”

The HR Act binds all persons, including the State.'®

PROFESSIONAL ETHICS AND GOOD MEDICAL PRACTICE
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As indicated by the terms of reference, voluntary assisted dying legislation should take into
account relevant ethical and professional standards that apply to health practitioners.'

Four key principles are commonly recognised in medical ethics:?°

* respect for autonomy—respecting and enabling an individual’s right to hold views
and make their own decisions based on their values and beliefs;

* beneficence—relieving or preventing harm and doing the best for the individual
patient (or acting in the patient’s best interests);

* non-maleficence—doing no harm, that is, avoiding acts that cause harm to the
individual’s interests and justifying any harmful actions; and

+ justice—equity and the fair distribution of benefits, risks and costs, with a focus on
the interests of the community as well as the individual patient.

Other core values of medical practice, which have particular significance in end of life
care, include:?'

« compassion and empathy, including relief of the patient’s distress; and

* non-abandonment—the principle that the doctor-patient relationship involves an
ongoing commitment by the doctor to care for the patient, and that a doctor should
not abandon the patient without making or allowing time for other arrangements.

Medical practitioners should not deny a terminally ill patient access to available pain
relief and palliative care.?? In the context of end of life care, medical practitioners ‘do not
have a duty to try to prolong life at all cost’,?® and should ‘try to ensure that death occurs
with comfort and dignity’.?*

Medical and other health practitioners are subject to a comprehensive legal and
regulatory framework.?®> One of the obligations of a registered health practitioner is
to comply with professional standards, including codes of ethics and conduct.?® This
includes the MBA's Code of Conduct for Doctors, which sets out core standards

for good medical practice.?” The code is consistent with the above principles and
emphasises that good medical practice is ‘patient-centred’.?® Patient-centred care
includes:?°

Human Rights Act 2019 (Qld) s 11.

Human Rights Act 2019 (Qld) s 12.

Human Rights Act 2019 (Qld) s 5(1).

Terms of reference para 4.

TL Beauchamp and JF Childress, Principles of Biomedical Ethics (Oxford University Press, 8th ed, 2019) 13, 104, 155, 158,
217-18, 267-8; KJ Breen, SM Cordner and CJH Thomson, Good Medical Practice: Professionalism, Ethics and Law (Australian
Medical Council, 4th ed, 2016) 34-5, [3.4]. See also, in the context of voluntary assisted dying, J Rutherford, ‘Conscientious
participants and the ethical dimensions of physician support for legalised voluntary assisted dying’ (November 2020, online)
Journal of Medical Ethics 1, 2—4.

Breen et al, above n 20, 36-7 [3.5.2], [3.5.3], [3.5.5]. See also TE Quill and CK Cassel, ‘Nonabandonment: A Central Obligation
for Physicians’ (1995) 122(5) Annals of Internal Medicine 368.

Breen et al, above n 20, 489-90 [25.1], 509 [25.12.4].

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [4.13.4].

AMA, Code of Ethics (2016) [2.1.14].

See further Chapters 13 and 17 below.

See Health Practitioner Regulation National Law (Queensland) pt 5 div 3, pt 6. Non-compliance may result in a finding that a
practitioner’s conduct is in some way unsatisfactory or unprofessional and, in turn, may result in disciplinary action: see Health
Practitioner Regulation National Law (Queensland) pt 8 divs 10-12; Health Ombudsman Act 2013 (Qld) s 107.

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [1.1]. See also AMA, Code of Ethics
(2016).

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [2.1]. See also [3.1], [4.2].

Australian Commission on Safety and Quality in Health Care, ‘Person-centred care’ (2019) <https://www.safetyandquality.gov.au/
our-work/partnering-consumers/person-centred-care>.
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4.23
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respect, emotional support, physical comfort, information and communication,
continuity and transition, care coordination, involvement of carers and family, and
access to care.

Ethical standards give general guidance, rather than absolute or rigid rules. They
change over time with shifting community attitudes and are interpreted in light of
prevailing circumstances.*®

The professional ethics and standards of health practitioners apply whenever they
provide a health service. These ethical principles and professional standards include
respecting the patient’s choice, protecting their privacy and communicating with them
effectively.®!

PRINCIPLES

The fundamental value of human life
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The fundamental and inherent value of every human life is undoubted. The right to life

is recognised as the most basic and supreme human right.*? It is protected by criminal
laws that prohibit unlawful killing. Upholding the value of human life is also a cornerstone
of medical practice.

However, the right to life is not absolute. The HR Act protects a person from arbitrary
deprivation of life, but not all acts that end in death will infringe this right.>®* Overseas
jurisdictions suggest that voluntary assisted dying legislation is neither required nor
precluded by the right to life, but that adequate limits and safeguards should be in
place.*

It is important to avoid value judgments about others’ lives. Voluntary assisted dying
recognises that death is a part of life and takes into account the notion of quality and
dignity of life, as determined by the person themselves.® It is focused on giving people,
in certain limited circumstances, a degree of choice and control over the timing and
manner of their death.

There are divergent views about whether voluntary assisted dying is ethical.*® There
are other end of life practices, such as the withdrawal or withholding of life-sustaining
treatment in certain circumstances, that may have the secondary consequence

of hastening death. In the balance between the principles of non-maleficence and
beneficence, the ending of unendurable pain and suffering through death might for
some people be a benefit, rather than a harm.®”

Several respondents referred to the importance of upholding and respecting the sanctity
of, or right to, life. The tension between valuing life and individual autonomy was also
evident. For example, one respondent commented that there is not a ‘right to die’ under
the HR Act, while another commented that there is not a ‘duty to live’. The Anglican
Bishop of North Queensland explained the tension between the principles of valuing life
and individual autonomy in this way:

in drawing up legislation to permit [voluntary assisted dying] there is necessarily going
to be a tension between individual rights and the interest of the state (representing

Breen et al, above n 20, 40-41 [3.6], [3.9].

See, eg, MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [3.1.5], [3.2.5], [4.2.3], [4.3.1],
[4.3.4], [4.3.7].

See generally Human Rights Committee, General Comment No 36, Article 6: right to life, 124th sess, UN Doc CCPR/C/GC/36 (3
September 2019) [2].

See generally Queensland Human Rights Commission, ‘Right to life’ (28 June 2019) <https://www.ghrc.qld.gov.au/your-rights/
human-rights-law/right-to-life>.

See, eg, Carter v Canada (Attorney-General) [2012] BCSC 886 (Smith J), upheld in Carter v Canada (AttorneyGeneral) [2015] 1
SCR 331.

See, eg, Rodriguez v British Columbia (Attorney General) [1993] 3 SCR 519, 629-30 (Cory J dissenting); Rodriguez v British
Columbia (Attorney General) (Court of Appeal for British Columbia, 8 March 1993); [1993] 76 BCLR (2d) 145, [51] (McEachern CJ
dissenting).

See, eg, AMA, Position Statement: Euthanasia and Physician Assisted Suicide (2016) [3.2].

See, eg, Beauchamp and Childress, above n 20, 188—90.
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the broader community) in protecting and preserving life. There are of course limits
on both the right to end life and the interest in preserving life to be seen in current law.
For example, we respect the right of an individual to reject medical treatment even if it
hastens death: the preservation of life can never be absolute, given we all will die. On
the other hand, if a person is not competent then our health system does what it can
to prevent self-harm, including prevention of suicide. Indeed the prevention of suicide
even by competent persons is seen as a desirable end of public health policy.

Legislation on [voluntary assisted dying] is therefore trying to regulate a shift in the
boundary between the community interest in protecting and preserving life, and the
individual right to autonomously determine their own fate, including the right to die.

If the legislation is too conservative it will prevent those with rational good reasons
(such as painful terminal ilinesses) from controlling their own fate—but if it is too liberal
people will die (such as people who are not competent) to whom the state rightly owes
a duty of care and protection. Getting this balance right is the task of this legislation.

Respect for individual autonomy
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Individual autonomy is a central value in contemporary liberal democracy and reflects
the value of human dignity. In law, autonomy can relate to:®

* bodily integrity—a person has a right to be protected from nonconsensual
interference with their body; or

+ self-determination—a person is entitled to have their wishes and choices respected
and acted upon.

The HR Act provides that every person has the ‘right to liberty and security’.*® A person
should be protected from arbitrary limits by the State on their individual freedom and
interference with their bodily integrity. The right to liberty and security includes concerns
about both physical and psychological integrity.*° In Canada, this right has been held

to encompass concerns about quality of life and noninterference with personal medical
decisions including voluntary assisted dying.*'

Patient autonomy has become a central feature of medical practice.*? Providing good
patient care includes ‘[rlecognising and respecting patients’ rights to make their own
decisions’.*® This includes the right to refuse medical treatment.

The principle of autonomy recognises that people who are dying and suffering
intolerable pain should have some control over the timing and manner of their death.
Since death is part of life, ‘choices about the manner of their dying and the timing of their
death are, for many people, part of what is involved in taking responsibility for their lives’
and, thereby, exercising their autonomy.*4

Many respondents submitted that one of the Commission’s guiding principles should
be the importance of upholding and respecting human rights and the dignity and
autonomy of individuals. Several respondents referred to human rights and individual
autonomy (or dignity, integrity, self-empowerment, self-determination, freedom, or
choice) as key principles.

See, eg, Willmott and White, above n 3, 479, 491. See also, eg, J Herring and J Wall, ‘The nature and significance of the right to
bodily integrity’ (2017) 76(3) Cambridge Law Journal 566.

Human Rights Act 2019 (Qld) s 29(1).

Queensland Human Rights Commission, ‘Right to liberty and security of person’ (28 June 2019) <https://www.ghrc.qld.gov.au/
your-rights/human-rights-law/right-to-liberty-and-security-of-person>. See also, eg, Rodriguez v British Columbia (Attorney
General) [1993] 3 SCR 519, 587-8 (Sopinka J for the majority), quoted in Carter v Canada (Attorney-General) [2012] BCSC 886,
[1293] (Smith J).

Carter v Canada (Attorney-General) [2015] 1 SCR 331, 365-6, 368—71; Carter v Canada (AttorneyGeneral) [2012] BCSC 886,
[1291]-[1304] (Smith J).

See, eg, Breen et al, above n 20, 42 [3.7].

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [3.1.5]. See also AMA, Code of Ethics
(2016) [2.1.5]; and Breen et al, above n 20, 34 [3.4].

Stanford Encyclopedia of Philosophy, ‘Voluntary Euthanasia’ (6 January 2020) [3] <https:/plato.stanford.edu/
entries/euthanasia-voluntary/>.


https://www.qhrc.qld.gov.au/your-rights/human-rights-law/right-to-liberty-and-security-of-person
https://www.qhrc.qld.gov.au/your-rights/human-rights-law/right-to-liberty-and-security-of-person
https://plato.stanford.edu/entries/euthanasia-voluntary/
https://plato.stanford.edu/entries/euthanasia-voluntary/
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4.35 For example, an academic submitted that ‘[{lhe over-arching principle is that [voluntary
assisted dying] is not a medical or legal issue—but a fundamental human rights issue,
merely the other side of our fundamental right to live’.*> Another member of the public
suggested the guiding principle should be ‘that a person owns his/her life’ and ‘has a
right to decide when to die’, and that ‘[tlhe purpose of the legislation should be to make
that easy’.*

4.36 A member of the public, with terminal cancer and complications arising from multiple
surgeries, expressed the view that:

I would like to see legislation introduced that helps me keep my dignity intact, that |
maintain quality of life over quantity of life.

4.37 Health Consumers Queensland explained that, in its consultations with consumers and
carers on end of life care and dying, ‘autonomy and self-determination’ were ‘strongly
expressed’ and ‘[clJonsumers stated that they need trust, independence and choice’.

4.38 Christians Supporting Choice for Voluntary Assisted Dying submitted that:

The overriding principle should be that a patient should be in control of their suffering
as much as possible and have autonomy to the maximum extent possible. It has been
demonstrated that simply having the option of [voluntary assisted dying] has important
palliative value in its own right.

4.39 However, the principle of autonomy is not absolute and must be balanced with other
principles. Autonomy does not mean that people should be allowed to do anything they
want without any limitations or safeguards.

Safeguards against abuse or exploitation and protecting vulnerable people

440 Safeguards are necessary to protect against coercion or exploitation. Decisions to
request or access assisted dying must be voluntary and not, for example, the result of
undue pressure.

4.41 There was widespread support in submissions for safeguards to protect individuals
who might be vulnerable to coercion or exploitation. For example, it was submitted that
‘society’s responsibility is the protection of those who are most vulnerable’, that
‘[s]lafeguards to protect vulnerable patients are crucial’, that there should be protections
‘around undue influence, duress, and elder abuse’, and that safeguards are required ‘to
ensure that vulnerable people are not pressured or coerced into making decisions that
they do not want’.

4.42 AMA Queensland commented on the desirability of protecting vulnerable patients,
‘such as those who may be coerced or be susceptible to undue influence’ or ‘who may
consider themselves to be a burden to their families, carers or society’, and ‘patients and
doctors who do not want to participate’ in voluntary assisted dying.

443 The Democratic Labour Party submitted that ‘there should be protection from improper
coercion for both patients and doctors’. They expressed concern that terminally ill
patients and elderly people may be susceptible to coercion, especially if they do not
have access to adequate support services:

The care of those who are terminally ill, who cannot be cured but can be supported

to have the best possible quality of life until they die remains paramount. It is of great
concern for the DLP, that the resource allocation in the context of competing healthcare
demands and of under-provision, can create coercive contexts that lead to a feeling of
lack of worth or purpose in ones-self.

45 (Emphasis in original).
46 (Emphasis omitted).
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... When elderly people require a great deal of care, they are concerned they have
become a burden on their loved ones. The feeling of guilt can be particularly profound.
Home care packages to assist the elderly through State Government funding is
essential so that elderly people do not feel the pressure to consider euthanasia as a
way out.

Similarly, Australian and New Zealand Society for Geriatric Medicine identified
concerns such as:

» Placing pressure on frail older people who may feel they are ‘a burden’ on others.
Such feelings are often due to underlying depression, financial concerns or family
dynamics.

* The risks of involuntary or non-voluntary euthanasia in patients with cognitive
impairment, dementia or reduced capacity.

However, it was also submitted that, while there is a need for robust safeguards to
protect against potential misuse, these should not be ‘so complex and so onerous that
access to [voluntary assisted dying] becomes impossible for Queenslanders’. Some
respondents commented that unnecessary complexity could lead to delays and impede
access to the scheme. Many respondents agreed that a guiding principle should be
that the legislation in Queensland is no more complex than it needs to be to achieve its
purposes.

Informed decision-making

4.46

4.47

4.48

Recognising an individual’s right to make decisions about the manner and timing of their
death also requires consideration of the need for that decision to be informed.

The administration of a drug or provision of other medical treatment ordinarily requires
informed consent. This is reflected in the legal and ethical framework governing health
practitioners.*” It is also recognised in the right to ‘protection from torture and cruel,
inhuman or degrading treatment’ under the HR Act, which provides that a person ‘must
not be subjected to medical ... treatment without the person’s full, free and informed
consent’.*8

Informed consent involves giving information in a way the person can understand.*®
It also emphasises that the person should understand all the available options. If a
decision is not properly informed, it will not necessarily reflect a truly voluntary choice.

Equality and non-discrimination

4.49

47

48

49
50
51

52

The HR Act includes the right to recognition and equality before the law.%° All people
have the same rights and deserve the same level of respect. Laws and policies must
be neither discriminatory nor enforced in a discriminatory way. This reflects one

of the principles of the rule of law, that the law should apply equally to all people.®'
Principles of non-discrimination are also recognised under anti-discrimination and
other rights-based legislation.5?

See, eg, Rogers v Whitaker (1992) 175 CLR 479, 489; Re T (Adult: Refusal of Treatment) [1993] Fam 95, 102103; LexisNexis
Australia, Halsbury’s Laws of Australia [280—3000] (10 February 2016); MBA, Good Medical Practice: A Code of Conduct for
Doctors in Australia (October 2020) [4.5]; AMA, Code of Ethics (2016) [2.1.4].

Human Rights Act 2019 (Qld) s 17. See also Queensland Human Rights Commission, ‘Right to protection from torture and cruel,
inhuman or degrading treatment’ (28 June 2019) <https://www.ghrc.qld.gov.au/your-rights/human-rights-law/right-to-protection-
from-torture-and-cruel.-inhuman-or-degrading-treatment>.

See, eg, MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [4.5.1].

Human Rights Act 2019 (Qld) s 15.

See, eg, Law Council of Australia, Policy Statement: Rule of Law Principles (March 2011) 2 [2]; R Stein, ‘Rule of Law: What Does
it Mean?’ (2009) 18(2) Minnesota Journal of International Law 293, 296-302; T Bingham, The Rule of Law (Penguin, 2011) pt Il
ch 5.

See, eg, Anti-Discrimination Act 1991 (Qld). See also, eg, Disability Services Act 2006 (Qld) pt 2, s 18(1); Guardianship and
Administration Act 2000 (Qld) s 11B (general principle 2).
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4.50

4.51

4.52

Voluntary assisted dying legislation should not unfairly discriminate against particular
groups of people. For example, it should not be assumed that a person with a disability
is unable to make a voluntary decision about assisted dying.

The Public Advocate supported the guiding principles in the Consultation Paper and
suggested that the Guardianship and Administration Act 2000 also be used to guide the
draft legislation:

The 2019 amendments to the Guardianship and Administration Act come into force
on 30 November 2020 and contain a set of General Principles that the community is
encouraged to apply.5®

The General Principles in the Guardianship and Administration Act were revised to
more closely align with the Convention on the Rights of Persons with Disabilities. They
articulate the presumption of capacity and that people with impaired capacity have

the same fundamental rights and freedoms as people without disability. These rights,
along with those in the Human Rights Act, will need to be balanced with other rights
and interests, as articulated in the Consultation Paper. (note added)

The HR Act specifically recognises the right to access health services without
discrimination.5* Access to high quality health services is also recognised as part of the
national framework of health care regulation.>® This may present particular challenges
for people living in rural, regional and remote areas of Queensland.

High quality and accessible palliative care at the end of life

4.53

4.54

4.55

4.56

Several respondents commented on the importance of high quality and accessible
palliative care at the end of life.

Many respondents agreed that recognising, and not detracting from palliative care,
should be a guiding principle for the Commission. For example, Palliative Care
Queensland submitted that ‘lack of access to palliative care services could mean that
some Queenslanders choose [voluntary assisted dying] out of fear that they will not be
adequately cared for as they die’.

Other respondents expressed concerns that:

+ end of life and palliative care are presently under-resourced, and people do not
always have access to high quality care;

« the introduction of voluntary assisted dying could impact the availability or delivery of
quality palliative care; and

* voluntary assisted dying is distinct from palliative care and should not be viewed as
an alternative to quality palliative care at the end of life.

Several respondents submitted that the introduction of voluntary assisted dying should
be accompanied or preceded by additional funding for palliative care.

Privacy and communication

4.57
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The HR Act requires that a person’s privacy not be interfered with unlawfully or
arbitrarily. The right to privacy protects a variety of interests, including personal
information and data collection, a person’s private life and non-interference with a
person’s physical and mental integrity.%®

See Guardianship and Administration Act 2000 (Qld) s 11B, as inserted by the Guardianship and Administration Other Legislation
Amendment Act 2019 (Qld) ss 7, 8.

Human Rights Act 2019 (Qld) s 37(1). See also Queensland Human Rights Commission, ‘Right to Health Services’ (28 June
2019) <https://www.ghrc.qgld.gov.au/your-rights/human-rights-law/right-to-health-services>.

This right is not included in the human rights Acts of the other Australian jurisdictions, and there is limited guidance about its
scope. It is narrower than a general right to health but is likely to refer to health services of good quality: see TC Beirne School of
Law, Human Rights Act 2019 (Qld): A Guide to Rights Interpretation (February 2020) 81.

See generally Office of the Health Ombudsman, ‘About us’ <https://www.ocho.gld.gov.au/about-us>; Australian Commission

on Safety and Quality in Health Care, ‘Australian Charter of Healthcare Rights’ (2019) <https://www.safetyandquality.gov.au/
consumers/working-your-healthcare-provider/australian-charter-healthcare-rights>.

Human Rights Act 2019 (Qld) s 25. See Queensland Human Rights Commission, ‘Right to privacy and reputation’ (28 June 2019)
<https://www.ghrc.qld.gov.au/your-rights/human-rights-law/right-to-privacy-and-reputation>.
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Statutory information privacy obligations are imposed on public entities, health service
providers and some private organisations.5” Patient confidentiality also forms part of a
health practitioner’s ethical responsibilities.*®

The need for good patient communication is also relevant. Good medical practice
recognises the importance of open dialogue between a health practitioner and patient,
and meeting a patient’s individual language, cultural and communication needs.* It also
involves appropriate respect and consideration for relatives, carers and others close to
the patient.®® In end of life care, ‘[d]octors have a vital role in assisting the community to
deal with the reality of death and its consequences’.?®!

Freedom of conscience

4.60
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4.62

4.63

4.64
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The HR Act recognises the right of an individual to ‘freedom of thought, conscience,
religion and belief’, including the freedom to demonstrate the person’s religion or belief
in observance or practice.5?

The right of a health practitioner to conscientiously object to participation in medical
treatments or procedures is reflected in other legislation®® and is recognised in health
practitioners’ codes of ethics.®* The ‘value of conscience suggests that doctors ...
should not be required to participate in assisted dying where doing so is contrary to their
conscience’.%®

However, the right to freedom of conscience is not absolute. For example, the principle

of non-abandonment suggests that a health practitioner who conscientiously objects to

participating in voluntary assisted dying may still have obligations to ensure their patient
is referred to another practitioner or service.®®

Several respondents commented on the importance of recognising ‘freedom of
conscience’, especially for medical and other health practitioners. For example,
Catholic Health Australia submitted that there should be ‘robust provisions’ to respect
practitioners’ choice not to participate in voluntary assisted dying. Some respondents
also supported the right of other staff or institutions to refrain from participating in
voluntary assisted dying.

The Queensland Nurses & Midwives’ Union submitted that it is possible for voluntary
assisted dying legislation to respect the rights of both individuals and health
practitioners:

The right to life is a fundamental human right. Therefore, for some, there is an obvious
tension between requesting access to voluntary assisted dying and the obligation to
protect life. To deny a person the right to end their life in the manner and time they wish
to, may limit their human rights. And yet, the rights of the patient seeking voluntary
assisted dying may impact the rights of the health practitioner’s own beliefs about
assisted dying, which is why the legislation must allow for conscientious objection.

... Itis undoubtedly a complex and emotive issue. However, with careful design to
balance the patient’s right to life and access to treatment, Queensland laws may allow
for assisted dying without arbitrarily contravening the right to life.

See the Privacy Act 1988 (Cth); and Information Privacy Act 2009 (Qld).

See, eg, MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [4.4]; AMA, Code of Ethics
(2016) [2.2.2].

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [4.3].

Ibid [4.10].

Ibid [4.13].

Human Rights Act 2019 (Qld) s 20.

See Termination of Pregnancy Act 2018 (Qld) s 8.

See, eg, MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [3.4.6].

Willmott and White, above n 3, 492.

See, eg, C McLeod, ‘Demanding Referral in the Wake of Conscientious Objection to Abortion’ in JC Cohen and JE Keelan (eds),
Comparative Program on Health and Society Lupina Foundation Working Papers Series 2004—2005 (University of Toronto,
January 2006) 130, 134-5.
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For the individual choosing voluntary assisted dying and the health practitioner
involved in this scheme, every action taken towards a person at the end of life must
be with respect for them and recognition of their rights and freedoms. This must
also be applied to the health practitioners and their right to be treated respectfully
from colleagues regardless of their right to conscientiously object or conscientiously
participate in voluntary assisted dying. (notes omitted)

Clarity of the law

4.65

4.66

As a general principle, legislation should be ‘unambiguous and drafted in a sufficiently
clear and precise way’.%” The community ‘should be regarded as the ultimate user of a
law’.68

It is especially important for voluntary assisted dying legislation to be comprehensible
to individuals, their families and carers, health practitioners and health services. The
issues involved in end of life care mean that any voluntary assisted dying legislation is
likely to be complex. To the extent possible, the legislation should be structured clearly.
Community engagement and education will be of particular importance in implementing
a practical framework for Queensland.®®

Reasonable consistency with other jurisdictions

4.67

4.68

4.69

Voluntary assisted dying legislation has been enacted in three Australian states and in
New Zealand. Although there are differences, there are also many similarities between
the legislative frameworks.

Ideally, any legislation in Queensland should be reasonably consistent with the
frameworks in other Australian states and comparable jurisdictions like New Zealand.

Several respondents supported this noting, for example, that it would help avoid
confusion and would streamline training.

The need for legislation to be well adapted to Queensland’s geographic,
cultural and health care environment

4.70

4.71

4.72
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69

While it is desirable to achieve reasonable consistency with the frameworks in
comparable jurisdictions, the draft legislation must be suited to Queensland.

A few respondents recognised that consistency with other jurisdictions will not always
be optimal and that departures from those frameworks may be required. Professors
White and Willmott submitted that ‘reform based on principles and values should be
prioritised over the principle of consistency across jurisdictions’. There are also practical
considerations. Many respondents agreed that one of the guiding principles should be
that the legislation is well adapted to Queensland’s geographic, cultural and health care
environment.

Legislation must be adapted to Queensland’s unique conditions. Provisions drafted
for New Zealand or Victoria may not be suited to a large, decentralised state like
Queensland, many of whose citizens live in remote areas.

Legislation must be appropriate for Queensland’s geography, the spread of its
population in regional and remote areas, and its public and private health systems. It
must also account for availability and accessibility of suitably qualified and eligible health
practitioners to participate in the request and assessment and administration processes
of the legislation.

Legislative Standards Act 1992 (Qld) s 4(3)(k). Section 4 of that Act sets out what are known as ‘fundamental legislative
principles’.

Office of Queensland Parliamentary Counsel, Fundamental Legislative Principles: The OQPC Notebook (2008) [2.16.1]. See
generally T Bingham, The Rule of Law (Penguin, 2011) pt Il ch 3.

See, eg, Qld Parliamentary Committee Report No 34 (2020) 132, Rec 9 as to the inclusion of ‘comprehensive education
campaigns to inform health practitioners and the general public about the scheme’.



4.74

4.75

Chapter 4: Principles

As such, another consideration is the availability of services and information to persons
whose first language is not English, including Aboriginal and Torres Strait Islander
peoples living in remote areas of Queensland.

The principle of equality of access warrants legislation that supports the provision of
services without discrimination based on where people live in Queensland. The scheme
should be accessible to individuals of diverse cultures throughout the State.

PRINCIPLES AND POLICIES

4.76
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4.78
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4.80
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The values, principles and considerations outlined above inform and underpin the draft
voluntary assisted dying legislation. Similar concepts underpin voluntary assisted dying
legislation in other jurisdictions.”®

Some respondents to the Parliamentary Committee’s Issues Paper submitted

that voluntary assisted dying legislation should be ‘values-based”" or informed by
principles’ such as autonomy, protecting the vulnerable, and reducing human suffering.
Other respondents mentioned various principles or values, including:”®

+ the value or sanctity of human life;

« dignity, ‘patient centredness’, and compassion;

« autonomy, self-determination, and the right to choose;

« respect for different personal and religious beliefs and values;

e informed choice;

+ the protection of vulnerable people and not devaluing others’ lives;

* medical ethics principles; and

« transparency and clarity.

Many submissions to the Commission also emphasised these and similar values.

Professors White and Willmott argue that voluntary assisted dying laws should be based
on several core ‘values’: life; autonomy; freedom of conscience; equality; the rule of law;
protecting the vulnerable; and reducing human suffering.”* These values informed the
framework in the White and Willmott Model.”® The authors explain that these values ‘are
derived from existing Australian legal principle’ and in some cases must be balanced
against each other. They also recognise that, for some issues, the values ‘provide

a higher policy level direction for a legislative regime but do not provide guidance in
relation to its specific details’.”®

The distinction between a principle and a policy in this context is somewhat elusive.

In a recent article about the Victorian Act, Professors White and Willmott and their

co-authors noted that the legislative principles in that Act give insight into the policy
goals underpinning the framework. They distilled the principles into six (sometimes
overlapping) policy goals, set out in the following table.

In some jurisdictions, a list of similar principles is included in the legislation: see Chapter 5.

See, eg, Submissions 1199, 1201, 1206 to the Parliamentary Committee.

See, eg, Submissions 189, 1200 to the Parliamentary Committee.

See, eg, Submissions 219, 263, 277, 278, 282, 387, 399, 439, 719, 876, 1209 to the Parliamentary Committee.
Willmott and White, above n 3, 489 ff.

See White and Willmott Model, Explanatory Notes 1.

Willmott and White, above n 3, 489, 499.
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Table 4.1: ‘Six Policy Goals Derived From 10 Principles’””

Six policy goals Relevant principles
1. To respect all human life + Valuing every human life equally
2. To respect personal autonomy * Respecting autonomy

* Supporting informed decision making

» Promoting genuine choices

» Encouraging open discussions about dying, death and
people’s preferences

 Supporting conversations with health practitioners and
family about treatment and care preferences

3. To safeguard the vulnerable and the community * Protecting individuals from abuse

4. To provide high-quality care * Providing quality care that minimises suffering and
maximises quality of life

« Supporting therapeutic relationships

» Encouraging open discussions about dying, death and
people’s preferences

+ Supporting conversations with health practitioners and
family about treatment and care preferences

5. To respect individual conscience * Respecting diversity of beliefs and values, including
among health practitioners

6. To alleviate human suffering (compassion) * Providing quality care that minimises suffering and
maximises quality of life

BALANCING COMPETING PRINCIPLES

4.82 The many values and principles outlined in the preceding sections may sometimes
conflict with each other. As such, they must be reconciled and balanced in developing
legislation. That balance must be struck in the context of someone who is dying and
seeking relief from intolerable suffering.

4.83 In such a situation the value in preserving human life may be outweighed by other
values such as personal autonomy and reducing suffering.”®

4.84 A person’s autonomy includes autonomy in determining end of life choices.

4.85 The context of someone who is suffering and dying also directs attention to the
vulnerability of such a person and the need for safeguards to ensure their vulnerability is
not exploited.

4.86 Procedural and other safeguards, including eligibility criteria, are needed to ensure that,
if the person has a disease, illness or medical condition making them eligible to access
the scheme, they:

* have decision-making capacity;
* make decisions voluntarily and without coercion;

* make choices that are informed about other end of life options, such as further
treatment and palliative care; and

+ demonstrate that any choice to request voluntary assisted dying is enduring.

4.87 This last point means that access to voluntary assisted dying should not be available
after only one request. The request should be a settled one and endure over a
reasonable period.

4.88 It is important to recognise that persons who are frail, depressed by the fact that they
are dying, disabled or otherwise vulnerable will seek access to a voluntary assisted

77 Reproduced from B White et al, ‘Does the Voluntary Assisted Dying Act 2017 (Vic) Reflect Its Stated Policy Goals?’ (2020) 43(2)
University of New South Wales Law Journal 417, 424 Table 1 (emphasis omitted).
78 See, eg, Willmott and White, above n 3, 490, 499, 505.
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dying scheme. The fact of an individual’'s vulnerability is not a sufficient reason to render
them ineligible. It is, however, a reason to have safeguards of the kind discussed.

The Commission has aimed to draft legislation in accordance with the values, principles
and other considerations identified in this chapter.

The need to reconcile and balance these many considerations is reflected in the
Commission’s specific recommendations about eligibility, the process of request and
assessment, administration and other matters, and also in their cumulative effect.

COMPASSIONATE, SAFE AND PRACTICAL LEGISLATION

4.91

4.92

4.93

4.94

Many respondents supported the development of legislation that is compassionate,
safe, practical, or some combination of those things. For example, the United Workers
Union submitted that:

UWU fundamentally believes that giving people who are at the end of their lives a

real choice about the timing and circumstances of their death, whilst ensuring strong
protections and safeguards, is the compassionate thing to do. UWA supports the
development of legislation that is compassionate, safe and practical and that can be
reasonably understood and applied by both those who wish to access it and those who
must comply with it in a professional setting.

In contrast, several respondents challenged the notion that voluntary assisted dying
legislation could be ‘compassionate, safe and practical. The Archbishop of Brisbane
expressed the view that constructing a framework that is compassionate, safe and
practical ‘is impossible on each of those three counts and that the Commission has
therefore been asked by the Government to do the impossible’. Catholic Health Australia
also submitted that it ‘dispute[s] the idea that compassion includes notions associated
with intentional killing'.

The Australian Psychological Society emphasised the importance of compassion and
safety:

The APS supports a compassionate and safe assisted dying framework, whereby
voluntary assisted dying is available as part of a full range of care options, including
the highest quality palliative care and the most competent psychological assessment
and psychosocial support. The APS endorses a best practice approach to end-of-life
care, wherein the person fully understands the alternatives and the main ramifications
of their decisions. Ultimately, the APS emphasises the importance of a process that is
characterised by care, compassion and considered decision-making over time.

Go Gentle Australia submitted that the focus should be on practicality:

that the first principle of any legislation is that it needs to be practically useful for the
eligible person: providing sufficient safeguards to protect the wider good, but not to the
point that the law becomes too onerous for those who need it.

CONCLUSION

4.95

4.96

Any voluntary assisted dying legislation should be firmly based on values and principles
that apply in the case of an individual who is suffering and dying. The provisions, in both
their particular respects and combined effect, should be consistent with these values
and principles.

The legislation should also be a workable implementation of these values and principles
so they can be reconciled and balanced in the context of someone who is suffering and
dying. This includes the relief of suffering that is intolerable.
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Chapter 5: A legislative statement of

purposes and principles

CHAPTER SUMMARY

This chapter considers whether the draft Bill should include a statement of purposes or
principles to aid the interpretation or operation of the legislation, or both. We consider that it
should include both.

The draft Bill states that its main purposes are:

(@)

©)

to give persons who are suffering and dying, and who meet eligibility criteria, the
option of requesting medical assistance to end their lives;

to establish a lawful process for eligible persons to exercise that option;

to establish safeguards to ensure that the process is accessed only by persons who
are assessed to be eligible and to protect vulnerable persons from coercion and
exploitation;

to provide legal protection for health practitioners who choose to assist, or not to
assist, persons to exercise the option of ending their lives in accordance with the
Act; and

to establish a Voluntary Assisted Dying Review Board and other mechanisms to
ensure compliance with the Act.

The draft Bill also states that the principles that underpin the Bill include:

(@)
(b)

©

human life is of fundamental importance;

every person has inherent dignity and should be treated equally, with compassion
and respect;

a person’s autonomy, including autonomy in relation to end of life choices, should be
respected;

every person approaching the end of life should be provided with high quality care
and treatment, including palliative care, to minimise the person’s suffering and
maximise the person’s quality of life;

access to voluntary assisted dying and other end of life choices should be available
regardless of where a person lives in Queensland;

a person should be supported in making informed decisions about end of life
choices;

a person who is vulnerable should be protected from coercion and exploitation;

a person’s freedom of thought, conscience, religion and belief and enjoyment of their
culture should be respected.

OTHER JURISDICTIONS

Overseas jurisdictions

51 Voluntary assisted dying laws in overseas jurisdictions do not generally include
statements of guiding principles. Some Acts include declarations or a statement of
purposes which broadly refer to relevant principles. For example, the New Jersey
legislation begins with a declaration referring to ‘individual dignity, informed consent,
and the fundamental right of competent adults to make health care decisions’, and to the
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need for safeguards to ‘protect vulnerable adults from abuse’ and ensure the process is
‘entirely voluntary’.!

The New Zealand Act does not contain a statement of principles. The Act states that its
purpose is:2

(@) to give persons who have a terminal iliness and who meet certain criteria
the option of lawfully requesting medical assistance to end their lives; and

(b) to establish a lawful process for assisting eligible persons who exercise that
option.

Victoria and Western Australia

5.3

54
5.5

5.6

5.7
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The Victorian Act simply states that its ‘main purposes’ are:®
(@) to provide for and regulate access to voluntary assisted dying; and
(b) to establish the Voluntary Assisted Dying Review Board; and
(c) to make consequential amendments to various Acts.
The Western Australian Act does not have a statement of the Act’s objects or purposes.

Both the Victorian Act and the Western Australian Act include a statement of principles.
The principles are intended to underpin the interpretation and operation of the
legislation.*

The Western Australian principles are based on those in the Victorian Act. With some
drafting differences and additions in the Western Australian Act, they are in the same
terms in both Acts.

Each of those Acts provides that ‘a person exercising a power or performing a function’
under the Act ‘must have regard to the following principles’ (with the words in underlining
appearing only in the Western Australian Act):®

Vic WA

every human life has equal value; s5()@ | s4(N)@)

a person’s autonomy, including autonomy in respect of end
of life choices, should be respected;

a person has the right to be supported in making informed
decisions about the person’s medical treatment, and should
be given, in a manner the person understands, information s 5(1)(c) s 4(1)(c)
about medical treatment options including comfort and
palliative care and treatment;

every person approaching the end of life should be provided
with high quality care and treatment, including palliative
care and treatment, to minimise the person’s suffering and
maximise the person’s quality of life;

a therapeutic relationship between a person and the
person’s health practitioner should, wherever possible, be s 5(1)(e) s 4(1)(e)
supported and maintained;

s 5(1)(b) s 4(1)(b)

s5(1)d) | s4(1)d)

New Jersey Medical Aid in Dying for the Terminally Ill Act 2019, NJ Stat Ann § 26:16-2(a), (c)(3)—(4).

End of Life Choice Act 2019 (NZ) s 3.

Voluntary Assisted Dying Act 2017 (Vic) s 1.

See Victoria, Parliamentary Debates, Legislative Assembly, 21 September 2017, 2951 (J Hennessy, Minister for Health); Western
Australia, Parliamentary Debates, Legislative Assembly, 7 August 2019, 5136—7 (RH Cook, Minister for Health). See also Vic
Ministerial Advisory Panel Final Report (2017) 46, Rec 1; WA Ministerial Expert Panel Final Report (2019) 12, Rec 1.

The principles in Voluntary Assisted Dying Act 2017 (Vic) ss 5(1)(f)—(i) refer to ‘individuals’ rather than ‘persons’.
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Vic WA

a person should be encouraged to openly discuss death and
dying, and the person’s preferences and values regarding
their care, treatment and end of life should be encouraged
and promoted;

a person should be supported in conversations with
the person’s health practitioners, family and carers and s 5(1)(9) s 4(1)(g)
community about treatment and care preferences;

sS(1)(f) | s4()F)

persons are entitled to genuine choices regarding their
treatment and care and end of life, irrespective of where the
person lives in [the State] and having regard to the person’s
culture and language;

s 5(1)(h) | s4(1)(h)

a person who is a regional resident is entitled to the same
level of access to voluntary assisted dying as a person who | — s 4(1)(i)
lives in the metropolitan region;

there is a need to protect persons who may be subject to

abuse or coercion; sS(MN@) | s4(1)())

all persons, including health practitioners, have the right to
be shown respect for their culture, religion, beliefs, values s 5(1)(j) s 4(1)(k)
and personal characteristics.

Unlike the Victorian Act, the Western Australian legislative principles include additional
references to equality of access, particularly for people in regional areas. As noted, the
legislation provides that:®

* aperson is entitled to genuine choices about the person’s care, treatment and end
of life, irrespective of where the person lives in Western Australia and having regard
to the person’s culture and language; and

* aperson who is a regional resident is entitled to the same level of access to
voluntary assisted dying as a person who lives in the metropolitan region.

It was observed in submissions to the Western Australian Panel that equality of access
‘may be impacted by disability, age, geographical location [or] language’.”

Tasmania

510

511

With one minor modification, the Tasmanian Act adopts the same list of principles as the
Western Australian Act.® A person exercising a power or performing a function under the
Act must have regard to these principles.

The Tasmanian Act also contains a statement of the objectives of the legislation.
These are:®

(@) to provide, to persons who are eligible to access voluntary assisted dying,
an efficient and effective process to enable them to exercise their choice to
reduce their suffering by ending their lives legally; and

(b) to ensure that the process provided for the exercise of that choice
protects and prevents persons from having their lives ended unwittingly or
unwillingly; and

Voluntary Assisted Dying Act 2019 (WA) s 4(1)(h), (i).

WA Ministerial Expert Panel Final Report (2019) 11. The panel recommended the following principle (at 12):

People are entitled to genuine choices regarding their treatment and care; this should be regardless of their geographic location
and take into account their ability as well as individual cultural and linguistic needs.

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 3(2). Section 3(2)(g) uses the term ‘members of the person’s
family’ rather than ‘family’.

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 3(1).
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to provide, in certain circumstances, legal protection for persons who
choose to assist, or who choose not to assist, such persons to exercise
their choice to end their lives in accordance with that process.

The Parliamentary Committee did not recommend whether any legislation should
include a statement of principles. However, it recommended that the White and Willmott
Model be used as the basis for a legislative scheme.®

The White and Willmott Model provides that its ‘main objects’ are to:"!

(@)

©)

provide access to voluntary assisted dying for persons with an incurable,
advanced and progressive medical condition that will cause death;

establish safeguards to ensure that voluntary assisted dying is accessed
only by persons who meet this Act’s eligibility criteria;

establish the Voluntary Assisted Dying Review Board to provide oversight
of voluntary assisted dying under this Act;

provide protections from liability for registered health practitioners and other
persons who facilitate voluntary assisted dying in accordance with this Act;
and

enable registered health practitioners and entities who provide a health
service, residential service or professional care service to refuse to
participate in voluntary assisted dying without incurring liability.

It also provides that a person exercising a power or performing a function or duty under
the Act ‘must have regard to’ the following principles:'2

(@)
(b)
(©

human life is of fundamental importance and should be valued;

a person’s autonomy should be respected,;

freedom of conscience should be respected, including choosing to—
(i) participate in voluntary assisted dying; and

(i) not participate in voluntary assisted dying;

a person’s equality should be respected and they should be free from
discriminatory treatment;

persons who are vulnerable should be protected from coercion and abuse;
human suffering should be reduced; and

the provision of voluntary assisted dying should reflect the established
standards of safe and high-quality care.

In their submission, Professors White and Willmott continued to support those
principles, but added that this ‘does not imply that we do not support the additional
concepts added in the Western Australian principles’.

Qld Parliamentary Committee Report No 34 (2020) 105, Rec 1.
White and Willmott Model cl 4.
White and Willmott Model cl 5.
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PURPOSES AND PRINCIPLES
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Many statutes include a statement of purposes. This aids the interpretation of the
statute by the persons to whom it applies, public authorities that administer it, courts
and tribunals called upon to interpret one or more of its provisions and members of
the general public. The Acts Interpretation Act 1954 provides that the interpretation

of a provision that ‘will best achieve the purpose of the Act is to be preferred to any
other interpretation’.’® Therefore a statement in an Act about its purpose or purposes
may aid its interpretation. The purpose or purposes of an Act may also be determined
by the terms of the relevant provisions, viewed in their statutory context, or, in some
circumstances, by extrinsic material."

As a matter of general legal principle, a person or body upon whom a statutory power
is conferred may lawfully exercise that power only for the purpose for which it was
conferred. Therefore, a statement of an Act’s purposes may aid both its interpretation
and its effective operation.

However, an Act may have more than one purpose and a statement of its purposes
will not necessarily resolve difficult issues of interpretation. Chief Justice Gleeson
stated the following in a frequently cited passage about the rule of interpretation that
‘a construction that would promote the purpose or object underlying the Act is to be
preferred’:"®

That general rule of interpretation, however, may be of little assistance where a
statutory provision strikes a balance between competing interests, and the problem of
interpretation is that there is uncertainty as to how far the provision goes in seeking to
achieve the underlying purpose or object of the Act. Legislation rarely pursues a single
purpose at all costs. Where the problem is one of doubt about the extent to which the
legislation pursues a purpose, stating the purpose is unlikely to solve the problem.

For a court to construe the legislation as though it pursued the purpose to the fullest
possible extent may be contrary to the manifest intention of the legislation ...

A statement of an Act’s purposes may be brief or elaborate. The Victorian Act’s stated
purposes are few and simply expressed. The Tasmanian Act’s statement of objectives is
more detailed and informative. An excessively lengthy statement of purposes may lack
utility and come to resemble a summary of the Act or an Explanatory Memorandum.

A statement of an Act’s purposes is different from a statement of the principles to which
a person exercising a power or performing a function under the Act must have regard.
The latter may aid interpretation to some extent but is directed to persons exercising
powers or performing functions.

A list of principles that is too long may lack utility. It might contain principles that conflict,
leaving a person called upon to perform a particular function uncertain as to which
principle should prevail. It might also contain matters not relevant to the specific task or
decision at hand. This may leave the person exercising a particular power or performing
a particular function to wonder why they are required to have regard to a matter which
seems irrelevant. This kind of confusion or uncertainty may impede, rather than
improve, the operation of the Act.

Confusion or uncertainty might also arise where the list of principles is shorter but
expressed in terms that are overly broad or general. References to such broadly
stated principles as ‘respect for a person’s autonomy’ or that ‘human suffering should
be reduced’ may leave doubt about how those matters are to be given effect in the
particular instance, especially if those matters may reasonably point in different
directions.

Acts Interpretation Act 1954 (Qld) s 14A(1).
Acts Interpretation Act 1954 (Qld) s 14B.

Carr v Western Australia (2007) 232 CLR 138, 1423 [5] (notes omitted), approved in Alcan (NT) Alumina Pty Ltd v
Commissioner of Territory Revenue (2009) 239 CLR 27, 47 [51].
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In Victoria, Western Australia and Tasmania, as under the White and Willmott Model,
the legislation provides that a person exercising a power or performing a function under
the Act ‘must have regard to’ the principles. Similar provision is made in some other
Acts in Queensland.'® For example, the Guardianship and Administration Act 2000 and
the Powers of Attorney Act 1998 contain a statement of ‘general principles’ that ‘must
be applied by a person or other entity that performs a function or exercises a power’
under those Acts, such as an attorney or guardian.'” This provides a ground upon which
decisions made by those persons might be challenged.’

Requiring a person who exercises a power or performs a function under voluntary
assisted dying legislation to ‘have regard to’ a list of principles may be said to have the
benefit of making persons reflect on the proper exercise of a power and the principles
to which they should have regard. A requirement to ‘have regard’ means what it says. It
leaves the decision-maker to decide what weight, if any, should be given to a particular
consideration and how to balance competing considerations.

A potential complexity in requiring any person exercising a power or performing a
function under voluntary assisted dying legislation to ‘have regard to’ a long list of
principles is that the requirement would apply to a variety of persons in different
situations. It differs from requiring a person exercising a specific power or function to
have regard to certain defined considerations which are relevant to that specific power
or function.

SUBMISSIONS

5.26

5.27

The Consultation Paper asked whether the draft legislation should include a statement
of principles:"®

« that aids in the interpretation of the legislation;

+ to which a person must have regard when exercising a power or performing a
function under the legislation (as in Victoria and Western Australia).

It also asked what the principles should be (if any), and what the practical and possibly
unintended consequences might be of requiring a person to have regard to those
principles.?°

The inclusion of principles in the legislation

5.28
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17

18

19
20

Most respondents who addressed these questions agreed that the draft legislation
should include a statement of principles; and that the principles should aid in the
interpretation of the legislation, or that a person who is exercising a power or
performing a function under the legislation should be required to have regard to the
principles, or both.

See, eg, Disability Services Act 2006 (Qld) ss 17, 19; Domestic and Family Violence Protection Act 2012 (Qld) s 4; Guardianship
and Administration Act 2000 (Qld) ss 11B, 11C, 34; Powers of Attorney Act 1998 (Qld) ss 6C, 6D; Mental Health Act 2016 (Qld) ss
5-7.

The Mental Health Act 2016 (Qld) and Domestic and Family Violence Protection Act 2012 (Qld) provide that the stated principles
apply to the ‘administration’ of the Act. Additionally, the Mental Health Act 2016 (Qld) requires that, in performing a function or
exercising a power under that Act, a person is to ‘have regard to’ the stated principles. The Guardianship and Administration Act
2000 (Qld) and Powers of Attorney Act 1998 (Qld) require such persons to ‘apply’ the stated principles (see also n 17 below). The
Disability Services Act 2006 (QId) provides that particular entities are ‘encouraged to have regard to’, or to ‘apply and promote’,
the stated principles.

Guardianship and Administration Act 2000 (Qld) ss 11B(1), 34(1); Powers of Attorney Act 1998 (Qld) s 6C, as amended and
inserted by the Guardianship and Other Legislation Amendment Act 2019 (Qld) ss 7, 8, 19, 43, 56, 69, 80. Additionally, the
general principles are to be applied by a person making a decision for an adult on an informal basis, and the community is
‘encouraged to apply and promote’ the principles: Guardianship and Administration Act 2000 (Qld) s 11B(2)—(3).

Separately from the statement of principles that must be applied by particular entities, the Guardianship and Administration Act
2000 (QId) contains a brief statement of adults’ rights and capacities that the Act ‘acknowledges’, as well as a brief statement of
the Act’s purposes: see ch 2 ss 5-7.

An attorney or guardian who acts honestly and reasonably may in some circumstances be relieved from liability: Guardianship
and Administration Act 2000 (Qld) s 58; Powers of Attorney Act 1998 (Qld) s 105. As to protections from liability under voluntary
assisted dying legislation, see Chapter 17 below.

QLRC Consultation Paper No 79 (2020) Q-2.

Ibid Q-3, Q-4.
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The Anglican Bishop of North Queensland considered a statement of principles would
‘be of considerable assistance’ in interpreting the legislation, submitting that:

This is important because there is a fine balancing act between competing principles
and a multitude of difficult cases. Trying to legislate for each hard case will make for
impossibly convoluted legislation: better to have principles to guide courts and tribunals
so that abuses are curtailed and the spirit of the law can be followed.

Other respondents made similar comments. For example, the Australian and New Zealand
College of Anaesthetists & the Faculty of Pain Medicine submitted that a legislative
statement of principles ‘will assist in decision-making in the case of situations that have

not been predicted’, and Palliative Care Nurses Australia Inc. submitted that a statement of
principles would ‘support understanding and transparency’. Dying With Dignity Victoria Inc
commented that ‘[e]ven with careful drafting an overview can be helpful’.

Two academics jointly submitted that a statement of principles is needed to ensure
the legislation is interpreted and applied consistently with Queensland’s human rights
framework:

The Consultation Paper notes that the overseas jurisdictions it reviewed do not contain
statements of principles. Notably, however, those jurisdictions generally have stand-
alone constitutionally embedded human rights protections. Despite Queensland having
recently become the third jurisdiction in Australia to implement a Human Rights Act,
that Act does not take precedence over all other legislation within Queensland: instead,
it has equal priority, and in the event legislation is found to be inconsistent with it, the
primary remedies it offers are identification of the inconsistency to the parliament.

To ensure that the [voluntary assisted dying] legislation is interpreted and applied in
accordance with those principles, the legislation needs to either specifically reference
the Human Rights Act or, better yet, identify the principles at a greater level of
specificity within the [voluntary assisted dying] legislation itself.

The logical place for this to occur is in a section containing a statement of principles
to be considered in interpreting the legislation, or in exercising powers or performing
duties under the legislation.

Another respondent expressed qualified support for legislative principles, submitting
that, ‘[ulnless worded very carefully, statements of principles become tools for pedants
to use to make mischief’. Some other respondents commented on the need for such
principles to be comprehensible by ordinary members of the community.

Palliative Care Social Work Australia supported the inclusion of legislative principles
but submitted that an additional purpose provision ‘outlining the intent of the [voluntary
assisted dying] Act would be helpful’.

However, some respondents opposed the inclusion of legislative principles. A member
of the public, opposed to voluntary assisted dying, submitted that legislative principles
‘are only as good as the principles that are included in the list’. This respondent
suggested principles are likely to be written ‘emotively, purposively [and] idealistically’,
from the perspective of those who support voluntary assisted dying and ‘with a very low
effort required to comply with them’. In their view, such principles would be an ‘easy out’
and would undermine the safeguards in the legislation.

In a joint submission, two members of the public submitted that a legislative statement of
principles is unnecessary given a statement of objects and the existence of the HR Act:

Statutory interpretation is guided by legislation. Section 14A of the Acts Interpretation
Act 1954 (Qld) favours an interpretation that achieves the intended purpose of an Act.
The draft proposed in the W&W Model cl 4 sets out the main objectives of the new
legislation. A preamble is also included in the W&W Model. These sources describe
the intended purpose of the legislation in a clear and concise manner. Therefore, the
inclusion of additional principles to aid interpretation is not necessary. Furthermore, the
passage of the Human Rights Act 2019 (Qld) provides that a court and tribunal must
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have regard to Human Rights when interpreting legislation. It is therefore unnecessary
duplication to include a set of Human Rights principles for statutory interpretation of
voluntary assisted dying legislation.

They noted that other Queensland Acts, including the Guardianship and Administration
Act 2000, contain legislative principles but submitted that the need for such an approach
is removed by the HR Act:?'

[Those Acts] were passed prior to the introduction of the Human Rights Act 2019
(Qld). Consequently, there was a need to include separate principles in individual Acts
of Parliament. This is no longer a current requirement as Parliament is required to
scrutinise new legislation in accordance with Human Rights.

An obligation to ‘have regard to’ the principles

5.37
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Many respondents considered that a person who is exercising a power or performing a
function under the draft legislation should be required to have regard to the principles.

For example, Palliative Care Social Work Australia submitted that this would ‘remind people
how the power with the legislation should be exercised’ and that [i]f there are no principles,
then dominant viewpoints can overshadow the process, leading to potential harm’.

The Democratic Labour Party submitted that a ‘statement of reasons’ should also be
required:

that any person exercising a power or performing a function under the legislation
(including preparing and submitting a report or applying for a voluntary assisted dying
permit) should be required to prepare a statement of reasons explaining why they
consider that the principles support the decision they have made. ... [A]s is the normal
requirement for a statement of reasons, the instrument giving the reasons must also set
out the findings on material questions of fact and refer to the evidence or other material
on which those findings were based.

The reason for this suggestion is to help ensure that decisions made under the
legislation will be properly reasoned, having regard to the principles, and not made
impressionistically.

However, some respondents opposed a requirement for particular persons to have
regard to the principles. For example, Dying With Dignity Victoria Inc submitted that
the legislation itself and a set of principles to aid its interpretation ‘should be sufficient’.
Another respondent considered specific obligations should be stated and described
within the relevant substantive provisions of the legislation, rather than in a ‘generic list’
of principles.

In a joint submission, two members of the public submitted that it is unnecessary

to include principles to which a person must have regard because they ‘are already
reflected’ in the HR Act and the Australian Charter of Healthcare Rights.?? They also
expressed concern about how a person would demonstrate their consideration of the
principles, and the increased regulatory burden that such a requirement would impose:

The requirement that a person must have regard to a set of principles imposes a
positive obligation. In the context of a health professional performing a function under
the legislation, a professional would be required to consider whether their actions

are in conformance with those principles. This raises some potential issues. Firstly,
how would a health professional show they have considered the set of principles?
Secondly, there would be an extra regulatory burden on an already heavily regulated
healthcare industry.

Referring to the Guardianship and Administration Act 2000 (Qld); Powers of Attorney Act 1998 (Qld); Mental Health Act 2016
(Qld); and Domestic and Family Violence Protection Act 2012 (Qld). See n 16 above.
See Australian Commission on Safety and Quality in Health Care, ‘Australian Charter of Healthcare Rights’ (2019) <https:/www.

safetyandquality.gov.au/consumers/working-your-healthcare-provider/australian-charter-healthcare-rights>. See also Chapter 4
above.


https://www.safetyandquality.gov.au/consumers/working-your-healthcare-provider/australian-charter-healthcare-rights
https://www.safetyandquality.gov.au/consumers/working-your-healthcare-provider/australian-charter-healthcare-rights
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There were mixed responses about the possible practical or unintended consequences
of a requirement for particular persons to have regard to legislative principles.

Some respondents suggested there may be no unintended consequences. Others
considered there would be positive effects. In particular, it was suggested that a
requirement to have regard to legislative principles would provide guidance and clarity
for decision-makers and the community. For example, Go Gentle Australia submitted
that:

The practical consequence is that the principles will speak to, and guide, the medical
community, families, institutions and the general public in their thinking about—and
approach to—end-of-life care.

In this respect, Health Consumers Queensland observed that principles are ‘a key
element’ used in making ‘complex and ethical decisions’. It submitted that:

This also helps to translate to the community how decisions about voluntary assisted
dying will be made with them. It helps to act as a bridge to translate communications

between expert health professionals and the community both generally regarding the
legislation introduction as well as in its specific implementation.

It referred to the existence of the Australian Charter of Healthcare Rights and submitted
that ‘[a] Charter outlining principles for voluntary assisted dying would clarify and assist
in the understanding and trust building for such legislation to the public’.z

Two academics jointly submitted that a statement of principles would assist the courts
and others to interpret the legislation and would demonstrate ‘good faith’ in safeguarding
the interests of people at the end of life.

Other respondents identified potential difficulties and challenges with a requirement for
persons to have regard to legislative principles, including that:

+ principles would provide insufficient guidance and may be confusing or involve
interpretation difficulties;

« there may be difficulty in balancing different principles;

« there may be evidentiary difficulties in showing a person has had regard to the
principles;

* a practitioner who did not have regard to the principles may be liable for
contravening the legislation;

« such uncertainties in applying the principles, and the additional obligation imposed
on practitioners, may delay or impede access to voluntary assisted dying; and

« principles concerning equality of access may give rise to an expectation of access
that can not or will not be met in practice.

For example, STEP Queensland and STEP Australia submitted that:

A person seeking to exercise a power or perform a function under the legislation may
feel paralysed in trying to balance the value of human life and the reduction of human
suffering, for example. In practical terms, this may mean that the exercising of a power
or the performance of a function may be unnecessarily delayed.

They suggested, however, that ‘thorough training ... ought to reduce unintended
consequences.

Two other respondents submitted that a requirement to have regard to the principles
‘has the potential to create greater uncertainty’, and that:

health professionals may be risk averse to performing a function under the legislation if
there is uncertainty. This may have an unintended consequence of decreasing access

This respondent also referred to the Queensland Digital Health Consumer Charter, developed by Health Consumers
Queensland.
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to voluntary assisted dying. Furthermore, a health professional who does not have
regard to a statement of principles could not be considered as acting in accordance
with the legislation. ... This may expose health professionals to unintended criminal
or civil liability or disciplinary proceedings for unprofessional conduct or professional
misconduct.

In a joint submission, two academics submitted that:

the term ‘have regard to’ is not determinative—a decision-maker or actor could indeed
have regard to the principles, and still make a decision which is arguably inconsistent
with those principles on the basis that they gave greater regard to other factors in
reaching their decision. There are also evidentiary difficulties with establishing whether
a person did indeed ‘have regard to’ the relevant principles or matters when making the
decision.

The same academics noted that, if principles are adopted, ‘the government will be
expected to adhere to them’ and that this would ‘require investment in palliative care and
[voluntary assisted dying] services, particularly in remote and rural areas, and for
[llndigenous and ... non-English speaking or migrant communities’. Another respondent
observed, however, that the investment required ‘to ensure equal access’ might not be
available.

Others suggested that a requirement to have regard to a statement of principles could
undermine the dignity and right to life of vulnerable people:

Unintended consequences would include legislating a definition of human dignity
and quality of life that introduces degrees of human dignity, for example, certain
changes in bodily functions such as capacity to feed oneself or toilet without
assistance may be regarded as diminishing quality of life and with it human dignity.
The law then indicates that all who were born with or have acquired a disability that
may have these same effects has less quality of life and this may foster a ‘better off
dead’ mentality with regard to perceptions of the rights of such people to receive
treatment that is life sustaining.

The principles that should be included
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There were various and mixed responses on what principles should be included or how
they should be worded.

Some respondents expressed general or qualified support for the principles in the
Victorian Act, the Western Australian Act, the White and Willmott Model, or some
combination of those sources.

For example, STEP Queensland and STEP Australia supported the White and Willmott
Model ‘because it is succinct and potentially less complex than either the Victorian

or Western Australian principles’ and as such ‘aligns with the aim of the proposed
legislation to be easy to understand’.

Christians Supporting Choice for Voluntary Assisted Dying submitted that they ‘like
the brevity’ of the White and Willmott Model, ‘but feel the more each state [voluntary
assisted dying] Act is consistent with other states (and territories) the better’. They
preferred the wording of the Western Australian Act.

As noted, Professors White and Willmott submitted that they ‘continue to support the
White and Willmott Model principles and approach’ but that ‘[t]his does not imply that we
do not support the additional concepts added in the Western Australian principles’.

Two academics jointly submitted that the formulation of principles in the Western
Australian Act is ‘more robust’ and is preferable because it recognises ‘the right to
provision of palliative care’, ‘equality of access ... regardless of where in the state the
patient is located’, ‘the importance of not discriminating against people in the provision
of end of life choices on the basis of culture and language’, and the need for ‘protection
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from coercion, as well as abuse’.

However, some respondents disagreed with or were critical of the principles in

the Victorian or Western Australian legislation or in the White and Willmott Model.

For example, Catholic Health Australia expressed the view that the Victorian and
Western Australian principles ‘are equally deficient’ in that ‘[m]any of the principles are
incompatible with [voluntary assisted dying]. A member of the public suggested that the
principles in Victoria and Western Australia ‘confuse principles with the implementation
model, which is ownership and control by the medical profession’.

Various comments were made about the principles in the Victorian and Western
Australian legislation and the White and Willmott Model, with some respondents noting
concerns about, or qualifying their support for, specific principles. The responses
reveal some of the underlying complexities and different ways broadly framed general
principles may be interpreted and applied. For example, it was submitted that:

+ ‘the right to life is the fundamental human right’ and the law should not suggest that
‘there are degrees of dignity influenced by arbitrary assessment[s] of quality of life’;2*

« the principles should include some expression of respect for an adult’s autonomy,
dignity or freedom of choice—but should not create ‘a “rule” that autonomy is
paramount’,?® recognising that ‘there are contested views in ethics regarding its
definition and limits as well as the weight it should be given among a variety of
ethical principles which are used to determine good healthcare outcomes’;?

*  ‘[pleople should be able to make informed choices about the end of their life’—but
the principles should not refer to voluntary assisted dying as ‘medical treatment’;

* ‘[a]ccess to quality information to support decision making is also of key importance
to consumers’,?” recognising, for example, that ‘[a]n individual can only make
a choice based on the information to which they have access’;?® and that the
‘availability of all options assumes an environment where a person has palliative
care options’, as well as other clinical and medical services;?°

« one of the principles should be ‘that all people approaching the end of life are
provided with high quality palliative care to minimise their suffering and maximise
their quality of life'—but palliative care and voluntary assisted dying are distinct,
and ‘the emphasis on palliative care as an alternative to euthanasia has no place in
legislation about euthanasia’;*®

* maintenance of the therapeutic relationship between doctor and patient is important,
but may not be attainable in practice, and the expression of this principle could be
‘ambiguous’ with respect to a medical practitioner’s freedom of conscience;*’

« core values should include that ‘[o]pen discussion about death and dying should be
encouraged and promoted’ and that ‘[e]nd of life care should address the needs of
families and carers’;

« the additional inclusions in the Western Australian Act about equality of access
and ‘genuine choices’ for people in regional areas are favourable,*? recognising
that ‘Western Australian and Queensland share geographical similarities'—but

(Emphasis in original), referring to Voluntary Assisted Dying Act 2017 (Vic) s 5(1)(a); Voluntary Assisted Dying Act 2019 (WA)

s 4(1)(a); and QLRC Consultation Paper No 79 (2020) [3.17], [3.19].

Referring to White and Willmott Model cl 5(b).

Referring to Voluntary Assisted Dying Act 2017 (Vic) s 5(1)(b); Voluntary Assisted Dying Act 2019 (WA) s 4(1)(b).

Another respondent submitted that ‘people’s right to adequate and appropriate support for decision-making'’ is included in the
Guardianship and Administration Act 2000 and should apply to a voluntary assisted dying decision ‘where the person has
sufficient capacity (with support) for that decision’.

See White and Willmott Model cl 5(f).

Referring to QLRC Consultation Paper No 79 (2020) [3.28][3.30]. Some respondents also submitted that a higher threshold for
‘informed consent’ should be required in relation to voluntary assisted dying decisions.

(Emphasis in original).

See Voluntary Assisted Dying Act 2017 (Vic) s 5(1)(e); Voluntary Assisted Dying Act 2019 (WA) s 4(1)(e).

See Voluntary Assisted Dying Act 2017 (Vic) s 5(1)(h); Voluntary Assisted Dying Act 2019 (WA) s 4(1)(h)—(i). See also White and
Willmott Model cl 5(d).
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this should refer to a person’s ‘identity eg. LGBTIQ+ as well as their culture and
language, and ‘without real access to adequate healthcare options’ the ‘notion of
genuine choices’ would further contribute to ‘[d]iscrimination through lack of access
to palliative care’;*

the principles should refer to the need to protect people from abuse or coercion—
but protections from coercion or undue influence are difficult to enforce and the only
safeguard is ‘to ensure that people have access to health and aged care institutions
where they are guaranteed that they will not be offered or pressured into [voluntary
assisted dying]’;** and

the principles should support respect for an individual’'s beliefs and values and
health care workers’ freedom of conscience.

Alternative formulations

5.62
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Some respondents proposed alternative formulations.

For example, Dying With Dignity NSW suggested the following principles, drawing on
the Victorian Act, the Western Australian Act and the White and Willmott Model:

Autonomy and dignity of the person requesting [voluntary assisted dying]
Relief of suffering

Freedom of conscience for both patients and medical practitioners

The right to the best palliative care

Equality of access to any scheme

U T

Sensitivity to the diversity in society, including recognition of the cultural
values of Indigenous peoples

7. Legal protection for medical practitioners who participate in any scheme
8. Protection for people from coercion and abuse
9. Conformity to medical ethics and best practice

10. Not making the scheme so complicated that it sets up barrier to access

The Queensland Law Society submitted that the legislation should expressly state, and
require a person to act in accordance with, the following two principles, which ‘require a
careful balancing’:

The legislation must support and uphold the right of an individual, including
autonomy and self-determination, with respect to healthcare, choice and decision-
making; and

Appropriate safeguards must be included in the framework that effectively protect an
individual and ensure that a decision to access the scheme is made voluntarily and
without coercion.

One respondent, a retired nurse, suggested the principles should be based on those
in the White and Willmott Model and the following ‘guiding principles’ of Palliative Care
Australia:3®

People living with a life-limiting illness are supported and respected whether or not they
choose to explore or access voluntary assisted dying.

People exploring voluntary assisted dying will not be abandoned

Referring to QLRC Consultation Paper No 79 (2020) [3.31]-[3.33].

Referring to QLRC Consultation Paper No 79 (2020) [3.26]-[3.27].

Referring to Palliative Care Australia, Guiding principles for those providing care to people living with a life-limiting illness (June
2019) <https://palliativecare.org.au/pca-guiding-principles-voluntary-assisted-dying>.
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5.67

Respectful and professional behaviour towards colleagues and coworkers regardless
of their views on voluntary assisted dying

Effective communication is an important part of quality care

Ongoing development of knowledge, skill and confidence is required to provide
competent and safe care to people living with a life-limiting illness

Self-care practice is a shared responsibility between individuals, colleagues and
organisations

Continue to learn from evidence and evolving practice to drive quality improvement in
voluntary assisted dying

Another respondent submitted that the principles ‘should be determined by disabled
people ourselves, not non-disabled people making assumptions’.

A couple of respondents suggested that the legislative principles should be the same as
those the Commission identified to guide and inform our recommendations.3®

THE ISSUES
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The general issue is whether the draft legislation should include a statement of
purposes or principles to aid its interpretation or operation, or both.

The words ‘aid the interpretation’ may be understood in a broad sense as aiding an
understanding of the legislation by the general public, participants in the scheme and
authorities about a number of things. They include:

* the purposes of the Act;
* how it is intended to operate; and
» the principles that underpin it.

Many respondents addressed this issue in that broad sense, rather than the narrow
sense of a court or tribunal interpreting a piece of legislation.

Part of what a legislative statement of principles is hoped by some to achieve can be
achieved by a legislative statement of purposes and with supporting materials outside
the Act.

The purpose or purposes of an Act are usually stated in its opening sections. Those
purposes can be more succinctly and helpfully stated by a purpose provision than in a
lengthy statement of principles.

Guidance about how the Act is intended to operate can more usefully be provided in
supporting materials that do not form part of the Act. For example, they might explain
in simple terms the eligibility criteria, the request and assessment process and the
administration of substances. Supporting materials might use words, diagrams and
pictures that are able to be understood by individuals with varying levels of literacy and
in different languages.®”

There remains, however, a role for an accessible statement of the principles that
underpin the legislation. The issue for the Commission is to identify what might be the
beneficial and the detrimental consequences of including such a statement in addition
to a purposes provision. This centres on the aim of a statutory statement of principles,
assuming a statement of purposes is included in the draft Bill.

Our Consultation Paper and many submissions addressed whether a statement
of principles might aid the operation of the draft Bill. The proposition is that it might
influence decisions and practices.

See QLRC Consultation Paper No 79 (2020) [3.2]. The Commission’s guiding principles are discussed in Chapter 4 above.
See also Chapter 21 below.
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The aim of influencing decisions and practices so that they are made in accordance with
principle is commendable. However, principled guidance on decisions and practices

is best given in the context of a specific decision or practice. It may be in the form of a
principle or set of principles, and accompanying guidelines, that are developed for the
exercise of a particular power or function.

Also, as previewed in [5.21]-[5.22] above, a list of principles containing matters which
may conflict, be irrelevant to the task or decision at hand or be stated in overly broad
terms may lead to confusion or uncertainty that impedes, rather than improves, the
operation of the Act.

Therefore, there is an argument that specific principles and obligations should be
stated within the relevant substantive provisions of the draft Bill, rather than in what one
respondent described as a ‘generic list’ of principles.

The case for a statement of principles has been articulated by a number of respondents.
Such a statement informs and educates the public and participants about the principles
that inform the draft Bill's provisions. It provides general guidance to those wishing to
access the scheme and those who exercise powers and perform functions under the
draft Bill.

The issue is whether those benefits are outweighed by disadvantages. Those
disadvantages have been identified in submissions and may be summarised as follows.

First, if persons exercising a power or performing a function are bound to have regard
to a long list of principles, many of which are expressed at a level of generality or
abstraction, they may ‘feel paralysed’ in trying to balance a range of matters, and delay
performing their function. Also, they may be risk averse about performing such an
uncertain balancing act where there may be criminal or civil consequences of being
accused of not having had regard to one or more of the principles.

Second, the inclusion of a list of principles to which regard must be had leaves uncertain
the extent to which those principles qualify other specific provisions in the draft Bill. The
argument is that these matters should be the subject of specific and clear provisions,
not clouded by general principles. For example, a patient’s right to continuity of care

and the responsibilities and protections of an institution that does wish to assist in the
process of voluntary assisted dying are matters mentioned in submissions in the context
of principles. Should they be the subject of specific provisions, rather than included in a
list of principles?

Third, general principles about equality of access to services and high quality palliative
care throughout the State may give rise to an expectation of investment in those
services. That expectation may be unrealised if governments do not make the required
investment.

It is hard to divorce arguments about whether the draft Bill should contain a statement of
principles and whether they should be principles to which a person ‘must have regard’
from the issue of what those principles should be.

An associated issue is whether certain principles should not be stated in the draft
Bill because they are stated or belong elsewhere. The individual human rights stated
in the HR Act guide the interpretation of legislation, and it has been argued that it is
unnecessary to restate them. Other statutes or guidelines govern health care rights,
disability rights and rights against discrimination.
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The draft Bill should include a statement of purposes or objectives to aid its
interpretation. We propose the following:

The main purposes of the Act are:

(@) to give persons who are suffering and dying, and who meet eligibility
criteria, the option of requesting medical assistance to end their lives;

(b) to establish a lawful process for eligible persons to exercise that option;

(c) to establish safeguards to ensure that the process is accessed only by
persons who are assessed to be eligible and to protect vulnerable persons
from coercion and exploitation;

(d) to provide legal protection for health practitioners who choose to assist,
or not to assist, persons to exercise the option of ending their lives in
accordance with the Act; and

(e) to establish a Voluntary Assisted Dying Review Board and other
mechanisms to ensure compliance with the Act.

There is also a role for a statement of the principles that underpin the draft Bill. Such
a statement informs and educates the public and participants about the principles that
inform the draft Bill. It also provides general guidance to those wishing to access the
scheme and those who exercise powers and perform functions under the draft Bill.

However, requiring every person who exercises a power or performs a function under
the draft Bill to have regard to a long list of principles, some of which may be irrelevant
to the task or decision at hand, is likely to cause confusion and uncertainty, and impede,
rather than improve, the operation of the draft Bill.

Guidance on decisions and practices is best given in the context of a specific decision
or practice. It may form part of the relevant legislative provision or be contained in
accompanying guidelines developed for the exercise of a particular power or function.
Therefore, we do not recommend that a person exercising a power or performing a
function under the draft Bill ‘must have regard to’ all the principles stated at the start of
the draft Bill.

The general statement of principles to be included at the start of the draft Bill should be
like those in the Western Australian Act and the White and Willmott Model. They should
not unnecessarily restate principles that are in other laws, such as the HR Act, or laws
that govern health care rights, disability rights and rights against unlawful discrimination.

Some principles may be said to be aspirational and require resources to be realised.
However, this is not a reason to not state them.

Our terms of reference state that the provision of ‘compassionate, high quality and
accessible palliative care for persons at their end of life is a fundamental right of the
Queensland community’.%®

The Parliamentary Committee recognised that:3°

palliative care needs to be adequately resourced and supported irrespective of whether
voluntary assisted dying legislation is introduced or not and, if it is introduced, it is
imperative that people have the full range of options available to them so that they can
make an informed choice.

The Commission agrees. Therefore, any scheme for voluntary assisted dying should
complement, not detract from, the provision of high quality and accessible palliative

See terms of reference, scope.

Qld Parliamentary Committee Report No 34 (2020) 109. See further the Parliamentary Committee’s recommendations on
palliative care and end of life care in Qld Parliamentary Committee Report No 33 (2020).
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care. People who are approaching the end of life should have the choice to access
high quality care, including palliative care. The introduction of a process for voluntary
assisted dying should not reduce the availability of palliative care or place pressure on
individuals to choose that option because they feel they are a burden on others.

We propose the following legislative statement of principles:

The principles that underpin the Act are:

(@)
(b)

human life is of fundamental importance;

every person has inherent dignity and should be treated equally, with
compassion and respect;

a person’s autonomy, including autonomy in relation to end of life choices,
should be respected;

every person approaching the end of life should be provided with high
quality care and treatment, including palliative care, to minimise the
person’s suffering and maximise the person’s quality of life;

access to voluntary assisted dying and other end of life choices should be
available regardless of where a person lives in Queensland;

a person should be supported in making informed decisions about end of
life choices;

a person who is vulnerable should be protected from coercion and
exploitation;

a person’s freedom of thought, conscience, religion and belief and
enjoyment of their culture should be respected.
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5-1

The draft Bill includes a statement of purposes or objectives to aid its
interpretation. The main purposes of the draft Bill are:

(@)

(b)

©

to give persons who are suffering and dying, and who meet eligibility
criteria, the option of requesting medical assistance to end their
lives;

to establish a lawful process for eligible persons to exercise that
option;

to establish safeguards to ensure that the process is accessed
only by persons who are assessed to be eligible and to protect
vulnerable persons from coercion and exploitation;

to provide legal protection for health practitioners who choose to
assist, or not to assist, persons to exercise the option of ending their
lives in accordance with the Act; and

to establish a Voluntary Assisted Dying Review Board and other
mechanisms to ensure compliance with the Act.

In addition, the draft Bill includes a statement of the principles that underpin
the legislation. Those principles are:

@)
(b)

human life is of fundamental importance;

every person has inherent dignity and should be treated equally,
with compassion and respect;

a person’s autonomy, including autonomy in relation to end of life
choices, should be respected;

every person approaching the end of life should be provided with
high quality care and treatment, including palliative care, to minimise
the person’s suffering and maximise the person’s quality of life;

access to voluntary assisted dying and other end of life choices
should be available regardless of where a person lives in
Queensland;

a person should be supported in making informed decisions about
end of life choices;

a person who is vulnerable should be protected from coercion and
exploitation;

a person’s freedom of thought, conscience, religion and belief and
enjoyment of their culture should be respected.
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Chapter 6: Initiating a discussion about
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CHAPTER SUMMARY

Some think that health practitioners should be prohibited from initiating a discussion about
voluntary assisted dying. They regard this as an extra safeguard against persons being unduly
influenced to access it. To others, such a prohibition prevents health practitioners from doing
their professional duty of telling patients about their end of life options and prevents persons
making properly informed decisions.

The possible policies on this issue are:

+ to have no such prohibition, leaving what a health practitioner says to be governed by
professional duties and standards;

» to have a strict prohibition (as in Victoria) on health practitioners initiating a discussion about
voluntary assisted dying; or

+ to have a qualified prohibition (as in Western Australia), which allows a medical practitioner
or nurse practitioner to initiate a discussion about voluntary assisted dying, provided at
the same time there is a wider discussion about the person’s treatment and palliative care
options and their likely outcomes.

The Commission prefers the third option. We also propose that, as in other states, a prohibition
should not apply if information about voluntary assisted dying is provided to a person at the
person’s request.

VICTORIA

The Victorian provision

6.1 The Victorian Act prohibits a registered health practitioner, in the course of providing a
health service to a person, from initiating a discussion about voluntary assisted dying:’

(1 A registered health practitioner who provides health services or professional
care services to a person must not, in the course of providing those services to
the person—

(@) initiate discussion with that person that is in substance about voluntary
assisted dying; or

(b) in substance, suggest voluntary assisted dying to that person.

(2) Nothing in subsection (1) prevents a registered health practitioner providing
information about voluntary assisted dying to a person at that person’s request.

1 Voluntary Assisted Dying Act 2017 (Vic) s 8.
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The prohibition has a broad scope. It applies to registered health practitioners, including
medical practitioners, who are providing health services or professional care services?
to a person.®

Such services would appear to cover almost any service or any consultation that a
registered health practitioner would provide to their patient.*

A contravention of the prohibition is unprofessional conduct under the Health
Practitioner Regulation National Law.5 This may have potentially serious consequences
for the practitioner, including the suspension, cancellation of, or imposition of conditions
on, the practitioner’s registration.®

The Victorian Act does not specify what amounts to initiating a discussion that is ‘in
substance about voluntary assisted dying’. However, the use of the words ‘in substance’
would suggest that the health practitioner does not need to use the phrase ‘voluntary
assisted dying’ to contravene the prohibition. It would likely cover informing the patient
about eligibility requirements and the steps the patient must take to start the process.
The prohibition also covers providing written material about voluntary assisted dying to
the patient unless the patient has requested that material.’

The prohibition adopts the Victorian Panel’s view that ‘a health practitioner cannot
initiate a discussion about voluntary assisted dying with a person with whom they have a
therapeutic relationship’.?

The aim of the prohibition is to ensure that a person is not coerced or unduly influenced
into accessing voluntary assisted dying.® The Panel explained that:'

a person should be able to seek information about voluntary assisted dying with a
medical practitioner they trust and with whom they feel comfortable before beginning

a formal process to access voluntary assisted dying. This will allow a person to
consider information without feeling pressured to commence the process. To prevent
coercion or inadvertent pressure, a health practitioner will not be able to raise or initiate
a discussion about voluntary assisted dying with a person with whom they have a
therapeutic relationship.

The Panel believed that ensuring requests for access to voluntary assisted dying

were voluntary was a key means of protecting those who may be vulnerable to abuse,
including elder abuse. In that context, the prohibition may guard against families
influencing health practitioners to introduce the topic to a patient who might be feeling a
burden on their family."

‘Health service’ and ‘professional care services’ include matters such as the assessment of a person’s physical, mental or
psychological health, the prevention or treatment of a person’s iliness, injury or disability, a health related disability, a palliative
care or an aged care service, the prescribing or dispensing of a drug or medicinal preparation, a therapeutic counselling and
psychotherapeutic service, a service provided under a disability service under the Disability Act 2006 (Vic) and a service
provided by a registered NDIS provider within the meaning of the National Disability Insurance Scheme Act 2013 (Cth): Voluntary
Assisted Dying Act 2017 (Vic) s 3(1) (definitions of ‘health service’ and ‘professional care services’); Health Complaints Act
2016 (Vic) s 3 (definition of ‘health service’). Professional care services are those provided under a contract of employment or a
contract for services.

A ‘registered health practitioner’ means a person registered under the Health Practitioner Regulation National Law to practise

a health profession (other than as a student): Voluntary Assisted Dying Act 2017 (Vic) s 3(1) (definition of ‘registered health
practitioner’). A ‘health profession’ means the following professions, and includes a recognised specialty in any of the following
professions: Aboriginal and Torres Strait Islander health practice; Chinese medicine; chiropractic; dental (including the profession
of a dentist, dental therapist, dental hygienist, dental prosthetist and oral health therapist); medical; medical radiation practice;
midwifery; nursing; occupational therapy; optometry; osteopathy; paramedicine; pharmacy; physiotherapy; podiatry; and
psychology: Health Practitioner Regulation National Law s 5 (definitions of ‘health practitioner’ and health profession’). The
types of practitioner to whom this prohibition would apply include a medical practitioner, a nurse, an allied health practitioner, a
psychologist, a paramedic and a pharmacist.

C Johnston and J Cameron, ‘Discussing voluntary assisted dying’, (2018) 26 Journal of Law and Medicine 454, 456.

Voluntary Assisted Dying Act 2017 (Vic) s 8(3). See the discussion of the Health Practitioner Regulation National Law below in
relation to concerns about health practitioners’ conduct.

Health Practitioner Regulation National Law (Victoria) pt 8.

Johnston and Cameron, above n 4, 2.

Vic Ministerial Advisory Panel Final Report (2017) 91, Rec 8.

Ibid 91.

Ibid 15.

H Platt, ‘The Voluntary Assisted Dying Law in Victoria—A Good First Step But Many Problems Remain’ (2020) 27 Journal of Law
and Medicine 539, 541.
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6.9 Some commentators are concerned about the potential uncertainty for health
practitioners in determining whether a person has raised voluntary assisted dying
sufficiently for the health practitioner to be able to discuss it with the person.’?

Voluntary assisted dying: guidance for health practitioners

6.10 The Victorian guidance for health practitioners explains that the patient must make a
clear and unambiguous request for assistance to deliberately end their life. However:™

Patients might ask about voluntary assisted dying in a variety of ways; they may not
use the exact phrase ‘voluntary assisted dying’. If the health practitioner is unsure
about what the patient is asking about, they should clarify with the patient and seek to
elicit more information, relying on their existing clinical skills in having end-of-life care
conversations, and using open-ended questions such as: ‘Can you tell me more about
that?’, ‘What do you mean by that?’, “Tell me more about what you mean’ or ‘What are
you asking me about?’.

6.11 It also explains how the prohibition is to be applied in practice, with examples of patient
utterances that would and would not constitute patient requests for information or
access to voluntary assisted dying.

6.12 The following examples are said to be not clear enough to allow the health practitioner
to provide information about voluntary assisted dying:'*

Can you give me all of the options?

I’'m tired of life and just want to die.

I've had enough of this. | just want to get it over with.

Isn’t there something you can do to put an end to this?

If animals can be put down when they’re suffering, why can’t I?

6.13 The guidance suggests that, in the above situations, the practitioner should use open-
ended questions to explore what the patient wants, having regard to the context in
which the statement is made, and provide information about the patient’s end of life
care options but excluding voluntary assisted dying. The practitioner might also refer
the patient to the Department of Health and Human Services end of life care website for
further information.

6.14 The following statements, while dependent on context, may amount to a request for
voluntary assisted dying information:'®

| would like you to assist me to die.
Can you help me die?

How do | get that pill they say you can get to end it all that | can take when it all gets too
much?

6.15 The guidance suggests that, in the above circumstances, if the health practitioner is
clear that the patient is asking for information about voluntary assisted dying, the health
practitioner, if qualified to do so, should:®

explore and clarify the patient’s situation, encourage them to talk about how they
are feeling, and address any specific concerns or needs they may have. The health
practitioner can talk about all the options for treatment and care.

12 Ibid 539; B Moore, C Hempton and E Kendal, ‘Victoria’s Voluntary Assisted Dying Act: navigating the section 8 gag clause’ (2020)
212(2) Medical Journal of Australia 67.

13 Vic Guidance for Health Practitioners (2019) 13.

14 Ibid 14.

15 Ibid. Conversations, including the exact nature of the patient’s request, should always be recorded in the patient’s medical
record: 15.

16 Ibid 14. See also 17: The medical practitioner should listen without judgement; ensure the patient understands his or her

prognosis and all their treatment and care options, explore the patient’s current circumstances, treatment and care preferences
and motivation for the request.
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It also states, ‘[o]nly a registered medical practitioner can accept and act on a patient’s
specific request to access voluntary assisted dying’."”

If a medical practitioner has been told by another health practitioner that the patient
has asked about voluntary assisted dying, the medical practitioner does not need to
wait until the patient raises the issue during later consultations. The intention of the
prohibition is to protect individuals who may be open to suggestion or coercion, not to
discourage open discussions driven by the individual.®

Criticisms of the provision in point of principle

6.18

6.19

Professors White and Willmott and Drs Del Villar and Close analysed the prohibition
in Victoria against the objectives of the Act and concluded that it is problematic. This is
because:"

* It conflicts with the policy goal of respecting autonomy, particularly by preventing a
person who asks about all possible end of life options from being informed about
voluntary assisted dying, unless they know to ask about it and do so.

* Itundermines the policy goal of providing high quality care by preventing open
discussions between practitioners and patients about end of life care.

« A similar prohibition does not exist in relation to any other lawful medical service.

* There is no comparable prohibition in any overseas jurisdictions that have legalised
voluntary assisted dying.

* The uncertainty surrounding the scope of the prohibition is concerning and may
have a chilling effect on open dialogue between practitioners and patients about end
of life care.

Professor White and his co-authors conclude:?°

In summary, although this prohibition may align with the policy goal of safeguarding
the vulnerable (and some may dispute the premise that medical practitioners would
be influential in a person’s decision to make a request), the significant conflict with
respecting autonomy and the risk to high-quality care means it is not consistent with
the [Voluntary Assisted Dying] Act’s policy goals overall.

The provision in practice

6.20

6.21

6.22

17
18
19

20

21
22

23

The Voluntary Assisted Dying Review Board reported feedback it had received from
applicants, contact people, and medical practitioners suggesting improvements to the
experience of people accessing the scheme. It suggested that medical practitioners be
allowed to initiate a conversation about voluntary assisted dying.?'

Consultations with knowledgeable participants in Victoria indicated that the Victorian
provision is problematic in practice.

A recent study into the perspectives and experiences of Victorian doctors during the first
12 months of the operation of the Victorian Act provides some insight into how doctors
were dealing with the prohibition.?? Of the 25 doctors participating in the study, 14
frequently mentioned the prohibition when talking of their experiences of participating in
voluntary assisted dying.?®> Many suggested that the prohibition should be repealed.

Ibid 16.

Ibid 16.

B White et al, ‘Does the Voluntary Assisted Dying Act 2017 (Vic) Reflect Its Stated Policy Goals?’ (2020) 43(2) University of New

South Wales Law Journal 417, 440.

Ibid.

Voluntary Assisted Dying Review Board Report of Operations January-June 2020 (2020) 16.

J Rutherford, ‘Doctors and the Voluntary Assisted Dying Act 2017 (Vic): Knowledge and General Perspectives’ (2020) 27 Journal
of Law and Medicine 952. For the purposes of the study, 25 Victorian doctors from a range of specialities were interviewed, most
of whom had at least 5—10 years of practising experience.

Ibid 964.
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6.23

6.24

6.25

6.26

Study participants considered that the prohibition can act as an access barrier for those
seeking voluntary assisted dying because it requires the patient to be able to frame and
articulate their request correctly, have health literacy, and not be in an anxious state, which
may be an issue for some end of life patients. Participants believed that the prohibition has
a disproportionate effect on the socio-economically disadvantaged.?* Another concern is
that it delays eligibility assessments from beginning until the doctor is sure an unequivocal
request for voluntary assisted dying has been made. A doctor cannot properly explore that
request and ensure that the patient’s choice is fully informed2°

Participants also questioned the policy rationale for the prohibition, namely that it helps
ensure the voluntariness of the patient’s request. The prohibition assumes that patients
will be able to raise the issue of voluntary assisted dying when gravely ill and that
patients are aware of the legal requirement to raise the issue first.2¢

Similarly, the prohibition is said to work against the policy goal of providing high quality
care.?” Some argue that while the prohibition may protect against coercion or undue
influence, it may be at the expense of excluding a cohort of people who might be
interested but are never made aware that this option is available to them.??

The study’s findings are supported by a qualitative survey of Victorian clinicians
conducted before the legislation commenced. The survey found that doctors were
not comfortable with the prohibition, believing that it challenges good doctor—patient
communication.?® Some doctors believed that the prohibition could disadvantage
vulnerable patients.3°

WESTERN AUSTRALIA

6.27

6.28

6.29

24
25
26
27
28
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31
32
33
34
35

The Western Australian Joint Select Committee recommended against a prohibition

on health practitioners initiating a discussion about voluntary assisted dying.*'

It considered that requiring health professionals to discuss the full range of responses
to the challenges encountered by patients at the end of life was the best way to achieve
optimal clinical outcomes for a patient.*

The Ministerial Expert Panel did not support the Victorian prohibition. It agreed with the
Joint Select Committee that health practitioners should not be restricted in their ability
to have comprehensive end of life discussions with a patient.®® This position aligns with
views arising from consultation.3

Ultimately, the Panel recommended that a practitioner should be allowed to raise

the topic of voluntary assisted dying with a patient, when appropriate, to ensure that
the patient can make fully informed end of life decisions. It considered that health
practitioners have a professional duty to ensure that their patients are fully informed
about their choices at end of life, including voluntary assisted dying, which would be a
legal option for some people.®

Ibid.

Ibid.

Ibid.

White et al, above n 19, 440.

Johnston and Cameron, above n 4, 463.

R McDougall and B Pratt, ‘Too much safety? Safeguards and equal access in the context of voluntary assisted dying legislation’
(2020) 21 BMC Medlical Ethics, Article 38 online <https:/bmcmedethics.biomedcentral.com/track/pdf/10.1186/s12910-020-
00483-5>, citing R McDougall et al, “This is uncharted water for all of us”: challenges anticipated by hospital clinicians when
voluntary assisted dying becomes legal in Victoria’ (2020) 44 Australian Health Review 399. In this study, hospital clinicians in
two Melbourne hospitals were asked about the perceived challenges of the then yet to commence Victorian legislation. See also,
Johnston and Cameron, above n 4; Moore, Hempton and Kendal, above n 12, 67.

McDougall and Pratt, above n 29. See also R McDougall et al, above n 31, 399 D Table 3, which reports that a junior doctor
wondered ‘If we are not able to educate them that [voluntary assisted dying] exists or discuss it as an option, doesn’t that mean
we are being biased in our medical service to those who are educated and knowledgeable?’

WA Joint Select Committee on End of Life Choices Report (2018) [6.78]—[6.79].
Ibid [6.79].

WA Ministerial Expert Panel Final Report (2019) 31.

Ibid 30.

Ibid 31, Rec 6.


https://bmcmedethics.biomedcentral.com/track/pdf/10.1186/s12910-020-00483-5
https://bmcmedethics.biomedcentral.com/track/pdf/10.1186/s12910-020-00483-5
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The Western Australian Bill did not originally include a prohibition on starting a
discussion about voluntary assisted dying. When the Bill was introduced, it was noted in
the Parliament that:%¢

There should not be an attempt to censor the conversations that health practitioners
have with their patients and they should be able to raise and discuss voluntary assisted
dying in the same way as other serious health or medical decisions at end of life.

During the parliamentary debates, however, the Bill was amended to include a new
clause that was enacted as section 10 of the Western Australian Act.

The amendment was explained:”

Preventing a medical practitioner from informing a patient about a legally valid option
[as is the case in Victoria] is an extraordinary measure that is fundamentally out of
step with the basic principles of informed decision-making. It is fundamental to the
proposed model for voluntary assisted dying in Western Australia that the patient’s
decision will be well informed. ... This is not about a medical practitioner suggesting
voluntary assisted dying to a patient—it is about appropriately informing patients about
their choices in a manner consistent with professional standards and in alignment

with existing informed consent responsibilities. The bill has been drafted to enable
appropriate access and provide essential safeguards.

The amendment was proposed after issues were raised in the Lower House about the
potential for coercion and improper influence over vulnerable persons, and consultations
with stakeholders, including the AMA. It was said to reflect good clinical practice and the
current holistic context in which doctor—patient discussions occurred.*®

Like Victoria, the Western Australian Act prohibits the initiation of a discussion about
voluntary assisted dying by a health care worker in the course of providing services to
the person unless the practitioner is providing information about voluntary assisted dying
to the person at their request.®® A contravention of the prohibition may be unprofessional
conduct under the Health Practitioner Regulation National Law (Western Australia).*®

In contrast to Victoria, the Western Australian prohibition does not prevent a medical
practitioner or nurse practitioner initiating a discussion about voluntary assisted dying if,
at the same time, they also inform the person about:*!

(@) the treatment options available to the person and the likely outcomes of that
treatment; and

(b) the palliative care and treatment options available to the person and the likely
outcomes of that care and treatment.

Western Australia, Parliamentary Debates, Legislative Assembly, 7 August 2019, 5137 (RH Cook, Minister for Health); Western
Australia, Parliamentary Debates, Legislative Council, 26 September 2019, 7433 (S Dawson, Minister for Environment).
Western Australia, Parliamentary Debates, Legislative Council, 21 November 2019, 9121-2 (S Dawson, Minister for
Environment).

Ibid 396 (S Dawson, Minister for Environment).

Voluntary Assisted Dying Act 2019 (WA) s 10(2), (4). The Western Australian prohibition has a wider ambit than the Victorian
provision as it applies to a registered health practitioner and any other person who provides health services or professional

care services: s 10(1) (definition of ‘health care worker’). A ‘health service’ has the meaning given in the Health Services Act
2016 (WA) s 7: Voluntary Assisted Dying Act 2019 (WA) s 5 (definition of ‘health service’). A ‘health service’ is ‘a service for
maintaining, improving, restoring or managing people’s physical and mental health and wellbeing’. It includes a service provided
to a person at a hospital or any other place; a service dealing with public health; a support service and provision of goods for a
service for maintaining, improving, restoring or managing people’s physical and mental health and wellbeing. ‘Professional care
services’ is defined in s 5 of the Voluntary Assisted Dying Act 2019 (WA) to mean any of the following provided to another person
under a contract of employment or a contract for services:

(a) assistance or support, including the following—
(i) assistance with bathing, showering, personal hygiene, toileting, dressing, undressing or meals;
(i) assistance for persons with mobility problems;
(iii) assistance for persons who are mobile but require some form of assistance or supervision;
(iv) assistance or supervision in administering medicine;
(v) the provision of substantial emotional support;
(b) a disability service as defined in the Disability Services Act 1993 s 3.

Voluntary Assisted Dying Act 2019 (WA) s 10(5). See also Health Practitioner Regulation National Law (Western Australia) pt 8.

Section 10(5) overrides s 11(1) of the Voluntary Assisted Dying Act 2019 (WA), which provides that:
A contravention of a provision of this Act by a registered health practitioner is capable of constituting professional
misconduct or unprofessional conduct for the purposes of the Health Practitioner Regulation National Law (Western
Australia).

Voluntary Assisted Dying Act 2019 (WA) s 10(3).
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6.36

This allows a medical practitioner or a nurse practitioner to initiate a discussion about
voluntary assisted dying as part of a wider discussion about the person’s treatment and
palliative care options and their likely outcomes. Other health care workers, however,
remain subject to the prohibition.

TASMANIA

6.37

6.38

6.39

6.40

42
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44

Section 17(1) and (2) of the Tasmanian Act provides:*?

(1) A registered health practitioner who provides health services or professional
care services to a person must not, in the course of providing the services to the
person—

(@) initiate discussion with the person that is in substance about the voluntary
assisted dying process; or

(b) in substance, suggest to the person that the person may wish to participate
in the voluntary assisted dying process

(2)  Nothing in subsection (1) prevents a medical practitioner from taking an action
referred to in subsection (1) if, at the time of taking the action, the medical
practitioner also informs the person about—

(@) the treatment options available to the person and the likely outcomes of
that treatment; and

(b) the palliative care and treatment options available to the person and the
likely outcomes of that care and treatment.

In contrast to Victoria and Western Australia, section 17(3) then provides:*®

(3) Nothing in subsection (1) prevents a registered health practitioner who is not a
medical practitioner from taking an action referred to in subsection (1) in relation
to a person if the registered health practitioner, before the conclusion of the
discussion, with the person, in which the action is taken, informs the person
that a medical practitioner would be the most appropriate person with whom to
discuss the voluntary assisted dying process and care and treatment options for
the patient.

A contravention of the prohibition is capable of constituting unprofessional conduct for
the purposes of the Health Practitioner Regulation National Law (Tasmania).**

The Tasmanian prohibition was introduced during the passage of the Bill through the
Legislative Council. During the second reading debate, it was noted that the limitation in
the Victorian Act on discussing voluntary assisted dying as an option with patients was
both an oversight and a hindrance to patient care and autonomy. Thus, in Tasmania,

as in Western Australia, doctors may discuss the legality and potential availability of

A ‘registered health practitioner’ means a person registered under the Health Practitioner Regulation National Law (Tasmania)
to practise a health profession (other than as a student): End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 5
(definition of ‘registered health practitioner’). A ‘health service’ includes services such as a hospital service, a medical service, a
paramedical service, a community health service, the supply or fitting of any prosthesis or therapeutic device, any other service
(including any service of a class, or description, that is prescribed) relating to the maintenance or improvement of the health, or
the restoration to health, of persons or the prevention of disease in, or injury to, persons but does not include a service prescribed
to not be a health service: Tasmanian Health Service Act 2018 (Tas) s 3 (definition of ‘health service’); End-of-Life Choices
(Voluntary Assisted Dying) Act 2021 (Tas) s 5 (definition of ‘health service’). A ‘professional care service’ means any of the
following services provided to another person under a contract of employment or contract for services:
(a) assistance or support, including the following:

(i) assistance with bathing, showering, personal hygiene, toileting, dressing, undressing or preparing or

eating meals;

(i) assistance for persons with mobility problems;

(iii) assistance for persons who are mobile but required some form of assistance or supervision;

(iv) assistance or supervision in administering medicine; (v) the provisions of substantial emotional support;
(b) a specialist disability service, within the meaning of the Disability Services Act 2011 (Tas).
A ‘medical practitioner’ means a person who is registered under the Health Practitioner Regulation National Law (Tasmania) in
the medical profession (other than a student) and who is not a psychiatrist.
Nothing in subsection (1) prevents a person from providing to a person, at the person’s request, information about the voluntary
assisted dying process: End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 17(4).
End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 17(5).
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voluntary assisted dying as an option with patients and ‘all the options regarding end of
life care must be fully explained’.*®

6.41 In its independent review, the Tasmanian Panel noted that the safeguards built into
the proposed process for requesting, assessing eligibility for, and accessing voluntary
assisted dying are among the most rigorous in the world.*¢

6.42 Participants involved in the Panel’'s consultations supported the Tasmanian provision on
the basis that all people should have access to information so that they can weigh up
all options when making their treatment decisions and that discussions about death and
dying should be open, transparent and encouraged.*” As for the Victorian prohibition,
participants commented that:*®

Victorian doctors were concerned about improperly discussing [voluntary assisted
dying] and that sometimes this left patients and families ‘in the dark’ as some health
professionals were reluctant to talk about [voluntary assisted dying] even after the initial
request had been made by the patient.

OVERSEAS JURISDICTIONS

New Zealand

6.43 The New Zealand Act states a health practitioner providing any health service to a
person must not, in the course of providing that service to the person:*®

(@) initiate any discussion with the person that, in substance, is about assisted dying
under this Act; or

(b) make any suggestion to the person that, in substance, is a suggestion that the
person exercise the option of receiving assisted dying under this Act.

6.44 It does not make provision for a medical practitioner or nurse practitioner to initiate a
discussion about voluntary assisted dying if that occurs at the same time and as part of
a wider discussion about the person’s treatment and palliative care options, and their
likely outcomes.*®

6.45 A contravention of the prohibition does not constitute an offence under the Act.
However, it may amount to a breach of the Code of Health and Disability Services
Consumers’ Rights by providing services that do not comply with relevant legal
standards and may be the subject of disciplinary proceedings for professional
misconduct under the Health Practitioners Competence Assurance Act 2003 (NZ).5"

6.46 The Justice Committee inquiry into the New Zealand Bill noted the possible conflict
between the Crimes Act, which criminalises inciting or counselling suicide, and the
Code of Health and Disability Services Consumers’ Rights, which states that patients
have the right to be informed.??

6.47 The Commission considers that this possible conflict is addressed in the draft Bill by
providing that authorised voluntary assisted dying is not suicide for the purposes of the
Queensland Criminal Code and other legislation. 5

45 Tasmania, Parliamentary Debates, Legislative Council, 15 September 2020, 62 (M Gaffney).

46 Tas Review Panel Report (2021) 11.

47 Ibid 77-8.

48 Ibid 78.

49 End of Life Choice Act 2019 (NZ) s 10(1). ‘Health service’ and ‘health practitioner’ have the meanings given to them by the

Health Practitioners Competence Assurance Act 2003 (NZ) s 5(1) and End of Life Choice Act 2019 (NZ) ss 4 (definition of ‘health
practitioner’), 10(4). ‘Health service’ means a service provided for the purpose of assessing, improving, protecting, or managing
the physical or mental health of individuals or groups of individuals. ‘Health practitioner’ means a person who is, or is deemed to
be, registered with an authority as a practitioner or a particular health profession.

50 The provision was one of a number inserted by Supplementary Order Paper No 259, dated 30 July 2019, seeking to amend the
End of Life Choice Bill at the Committee of the whole House Stage.

51 End of Life Choice Act 2019 (NZ) s 10(3).

52 Justice Committee, Parliament of New Zealand, End of Life Choice Bill (April 2019) 37.

53 See Chapter 1 above.
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Other overseas jurisdictions

6.48

In other overseas jurisdictions that regulate voluntary assisted dying, health practitioners
are not prohibited from initiating a discussion about the topic.

Canada

6.49

6.50

6.51

6.52

In Canada, health care professionals do not commit an offence if they provide
information to a person on the lawful provision of medical assistance in dying.>* Section
241(5.1) of the Criminal Code provides that:

241(5.1) For greater certainty, no social worker, psychologist, psychiatrist, therapist,
medical practitioner, nurse practitioner or other health care professional commits
an offence if they provide information to a person on the lawful provision of medical
assistance in dying.

There appears to be no restrictions on when the provision of the information about
medical assistance in dying can occur. The Canadian Association of MAID Assessors
and Providers (CAMAP) guidance for health practitioners states:®°

There is no provision in the law that prohibits healthcare professionals from initiating

a discussion about MAID or responding to questions about MAID from a patient.

All healthcare professionals have a professional obligation to respond to questions
about MAID from patients. Only physicians and nurse practitioners (jointly referred

to hereafter as clinicians) involved in care planning and consent processes have a
professional obligation to initiate a discussion about MAID if a patient might be eligible
for MAID. The discussion should include all treatment options, including palliative care
and the option of MAID. The appropriate timing of initiating a discussion about MAID
is determined by the clinical context. Healthcare professionals must not discuss MAID
with a patient with the aim of inducing, persuading, or convincing the patient to request
MAID.

The CAMAP guidance goes on to state:®

In order for consent to be considered informed the patient must receive information
that a reasonable person in the same circumstances would require in order to make a
decision about treatment. Such information must include the details of the treatments
or other courses of action available, material risks, expected benefits, and side effects
of the available treatments. Clinicians should consider whether MAID should be raised
as part of informed consent discussions when a patient appears to be eligible for MAID.

Precisely when the issue of MAID is raised with a potentially eligible patient will usually
depend on all the circumstances of the patient and, to avoid harming the medical
practitioner—patient relationship, should take place with an understanding of the patient’s
values, beliefs, goals and fears, as well as previously expressed wishes.%”

Europe

6.53

6.54

54
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In European jurisdictions, there are no provisions about who can initiate a discussion
about voluntary assisted dying.%®

In Belgium, the physician must ensure that the request is formulated voluntarily,
thoughtfully and repeatedly, and does not result from external pressure.®® It also
provides that the physician must, in advance and among other things, inform the patient
of their state of health and life expectancy, consult with the patient on the request for

Canada Criminal Code, RSC 1985, c C-46, ss 241(2), (5.1).

Canadian Association of MAID Assessors and Providers, Clinical Guidance: Bringing up Medical Assistance in Dying (MAID) as
a clinical care option (2020) 1.

Ibid 3.

Ibid 6.

See Johnston and Cameron, above n 4, 456, discussing various statutes including The Netherlands Termination of Life on
Request and Assisted Suicide (Review Procedures) Act 2001 s 2; Belgian Euthanasia Act 2002 art 3(1).

Belgian Euthanasia Act 2002 art 3(1).
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euthanasia, and discuss possible therapeutic and palliative care options and their
consequences with the patient.®® The Luxembourg laws are similar.®

In the Netherlands, the physician must be satisfied that the patient’s request is voluntary
and well-considered.®? The Netherlands Criminal Code notes that the patient must make
the request and cannot ask someone else to do so on the patient’s behalf. The Code
then states that:5?

others may however alert the physician to the fact that the patient has a wish for
euthanasia, so that the physician can initiate discussion of the matter with the patient

The implication is that the physician will need to raise the issue of euthanasia with a
patient in such circumstances, and that there is no restriction on the physician doing so.

United States of America

6.57 State legislation in the United States does not prohibit health practitioners initiating
discussion about assisted dying. Each statute requires the person to make a voluntary
request to initiate the process.®* However, there is little attention given to what occurs
before the request is made.®® The focus appears to be on ensuring patients are provided
with information about all their options.5®

6.58 Commentators suggest this approach favours people being fully informed about
voluntary assisted dying in order to decide what is in their own interests, whereas a
prohibition is more paternalistic and prioritises protecting patients from the influence of
their health practitioner.t”

6.59 The Parliamentary Committee recommended that:®®

any voluntary assisted dying scheme in Queensland stipulates that discussion with a
medical practitioner about accessing voluntary assisted dying can be instigated only by
the person wishing to access voluntary assisted dying.

6.60 In contrast to both the Parliamentary Committee’s recommendation and the Victorian
Act, the White and Willmott Model does not prohibit the initiation of a discussion about
voluntary assisted dying by a health practitioner. Such a prohibition was said to impede
the frank discussions between a practitioner and their patient that are necessary for safe
and high quality end of life care.®®

6.61 The MBA's Code of Conduct recognises good communication as underpinning every
aspect of good medical practice.” Queensland Health also regards communication

60 Belgian Euthanasia Act 2002 art 3(2)(1).

61 Luxembourg Law on Euthanasia and Assisted Suicide 2009 arts 2.1(2), 2.2.

62 The Netherlands Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2001 s 2.

63 The Netherlands Criminal Code s 3.2 n 20.

64 See, for example, the United States legislation discussed in Johnston and Cameron, above n 4, 456, including Oregon Death
with Dignity Act 1997, Or Rev Stat § 127.805.2.01; Washington Death with Dignity Act 2008, RCW § 70.245.020; California End
of Life Option Act 2016, Cal Health and Safety Code § 443.3; Vermont Patient Control and Choice at the End of Life Act 2013, 18
VT Stat Ann § 5283(a); Colorado End of Life Options Act 2016, Colo Rev Stat § 25-48-104(1)(c); Hawaii Our Care, Our Choice
Act 2018, Haw Rev Stat § 2140.2.

65 Johnston and Cameron, above n 4, 456.

66 In Vermont, not only is there recognition that patients have a right to be informed of all their end of life options, doctors who
provide the necessary information are protected from liability: Vermont Patient Control and Choice at End of Life Act 2013, 18 VT
Stat Ann § 5282.

67 Johnston and Cameron, above n 4, 456.

68 Qld Parliamentary Committee Report No 34 (2020) 141, Rec 16. The Parliamentary Committee noted that a number of
stakeholders had commented on the restriction on practitioners being able to initiate discussions about voluntary assisted dying:
141,

69 White and Willmott Model, Explanatory Notes 6, referring to the discussion of s 8 of the Victorian Assisted Dying Act 2017 (Vic)
cited in Johnston and Cameron, n 4, 456.

70 MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [2.1] Effective communication is an

important part of the doctor—patient relationship. It involves interactions which include Informing patients of the nature of, and
need for, all aspects of their clinical management: MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia
(October 2020) [4.3]. See also Nursing and Midwifery Board of Australia, Code of Conduct for Nurses (March 2018) [2.3].
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between health practitioners and patients as important to the health care of patients
generally, not just when they are at the end of life. Providing information to patients
allows them to make decisions about the most appropriate health care for them.”
Informed consent is an integral component of the provision of quality, patient-centred
health care.”

6.62  Also, as a matter of policy and reflective of ethical and legal principles, it is always
the patient’s’ decision whether they want to receive health care. No examination,
investigation, procedure, intervention or treatment should be provided without the
informed agreement or informed consent of an adult patient who has capacity to make
decisions.™

6.63 Patients must be given sufficient information, in simple terms, that a reasonable
patient requires to make a reasonably informed decision about their treatment. Health
practitioners are advised to tailor the information to the patient by finding out about their
needs, wishes and priorities, and level of understanding about their condition, prognosis
and options.”

PRACTITIONER CODES OF CONDUCT AND GUIDELINES FOR
PATIENTS AT THE END OF LIFE

6.64 Queensland Health’s end of life care guidelines state that all patients facing end of life
choices have a right to be informed about their condition and their treatment options in
an open, honest and compassionate way and that this should include family members. It
provides:’®

Ideally, discussion with families about treatment options for a patient will have occurred
before the patient loses the capacity to determine their end-of-life views and wishes.
Uncertainty about prognosis or likely response to treatment should be communicated
to the patient’s family (preferably in non-technical language) as early as possible.

6.65 Despite the need for honest and well-balanced discussion, practitioners are advised to
be sensitive when giving potentially distressing information:””

For example, in end of life situations, discussions with patients may be phrased in such
a way as to emphasise a move towards palliative care rather than continuing futile
active treatment.

6.66 The importance of early discussion with the patient and family is evident in guidelines
and policies about end of life care. They advise that:"®

early open, frank and honest communication with patients and families about goals,
prognosis and options can improve patient care by identifying, respecting and
protecting patients’ choices.

71 Queensland Health, Clinical Excellence Division, Guide to Informed Decision-making in Health Care (2nd ed, 2017) [1.2].

72 Queensland Health, Clinical Excellence Division, ‘Informed Consent’ (22 November 2019) <https://clinicalexcellence.qgld.gov.au/
resources/informed-consent>.

73 Or that of their substituted decision-maker if the patient lacks capacity to make a decision about their care and treatment.

74 While not directly relevant to the end of life or voluntary assisted dying framework, the information provided to the patient should

include, among other things, information about the diagnosis, the recommended health care, including the expected benefits,
common side effects and alternative health care options, the material risks of the recommended health care and alternative
health care options. It also advises about any significant long term physical, emotional, mental, social, sexual or other expected
outcomes the anticipated recovery implications: Queensland Health, Clinical Excellence Division, Guide to Informed Decision-
making in Health Care (2nd ed, 2017) [1.3].

This approach aligns with the AMA Code of Ethics 2016 [2.1.4] which requires ‘doctors to communicate effectively with the patient
and obtain their consent before undertaking any tests, treatments or procedures.... It notes ‘For consent to be valid, it must be
informed, voluntary and made with appropriate decision-making capacity. To ensure consent is fully informed, the patient should
be provided with sufficient information relevant to the decision at hand'.

75 Queensland Health, Clinical Excellence Division, Guide to Informed Decision-making in Health Care (2nd ed, 2017) [1.6.1].

76 Queensland Health, Clinical Excellence Division, End-of-life care: Guidelines for decision-making about withholding and
withdrawing life-sustaining measures from adult patients, Document No QH-GDL-462:2019 (January 2018) 102.

77 Queensland Health, Clinical Excellence Division, Guide to Informed Decision-making in Health Care (2nd ed, 2017) [1.6.4].

78 Queensland Health, Clinical Excellence Division, End-of-life care: Guidelines for decision-making about withholding and

withdrawing life-sustaining measures from adult patients, Document No QH-GDL-462:2019 (January 2018) 60.
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Queensland Health clinical guidelines regarding Advance Care Planning (ACP)™® state:8°

Ideally, ACP discussions should be initiated early for those with life-limiting iliness to
optimise the person’s quality of life and minimise potentially burdensome and unwanted
treatment.

The ACP clinical guidelines also envisage doctors having a vital role to ensure
successful ACP, including initiating conversations about dying: ‘First and foremost, they
must lead and promote open conversations about dying, death and individual choice
that are a prerequisite for effective ACP’.%'

Queensland Health guidelines for health professionals in hospital settings about best
practice care for people in the last days and hours of life were developed to ensure that
people experience the best possible care in this final stage.?? This involves the use of

a care plan covering a range of measures. The guidelines include how the health care
team clinically assesses whether a person is ‘actively dying’. The determination that a
person is ‘actively dying’ is a prompt to communicating with the patient and family about
the care plan.® It is implicit that the discussions can be, and generally will be, initiated by
the health care team. The guidelines state:®*

if death is considered a potential outcome it is important that the healthcare team
supports proactive planning. This includes clear communication with the dying person
(if appropriate) and/or family/carer(s) about the potential for the person to die, and
shared decision making about an appropriate plan of care.

While health practitioners must provide sufficient and relevant information to patients to
make informed decisions about their care and treatment, doctors must recognise the
power imbalance in the doctor—patient relationship and must not exploit patients in any
way, including physically, emotionally, sexually or financially.8®

The Queensland Health guidance also recognises that health practitioners are in
positions of power within any health care relationship. The power imbalance can
be greater where the patient is vulnerable or from a different cultural or linguistic
background than that of the health practitioner.

SUBMISSIONS

6.72

6.73

Our Consultation Paper asked whether the draft legislation should prohibit a registered
health practitioner from initiating a discussion about voluntary assisted dying with a
person while providing health or professional care services to the person.%¢

Most submissions that responded to this question did not support the inclusion of such a
restriction in the draft Bill.

Support for a prohibition on initiating a discussion about voluntary
assisted dying

6.74

79

80
81
82

83

84
85
86
87

There was some support among respondents for the prohibition.8” A common reason

Advance care planning (ACP) is a person-centred approach for planning current and future health and personal care that reflects
the person’s values, beliefs and preferences. The Queensland Health advanced care planning clinical guidelines for Queensland
health clinicians seek to establish best practice principles for health practitioners and services that instil ACP into routine practice
not limited to those who are at the end of life: Queensland Health, Advanced care planning clinical guidelines for Queensland
health clinicians (January 2018) 6.

Ibid 5.

Ibid 45.

The care plan covering comfort measures, anticipatory prescribing of medications to manage common symptoms,
discontinuation of inappropriate interventions, and psychological and spiritual support of the person and family: Queensland
Health, Clinical Excellence Division, Care Plan for the Dying Person: Health Professional Guidelines (February 2019) 6.
Queensland Health, Clinical Excellence Division, Care Plan for the Dying Person: Health Professional Guidelines (February
2019) 6.

Ibid 7.

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [4.2.6].

QLRC Consultation Paper No 79 (2020) Q-15.

Further, although some respondents appeared to believe that health practitioners should be able to discuss the range of options
available with their patient, respondents were not always clear about who can initiate the conversation.
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was the safeguard it provides against coercion and improper influence by health
practitioners. For example, a member of the public submitted that:

Coercion by medical professionals remains a problem. In Canada, Roger Foley has
recorded multiple conversations where medical professionals suggest euthanasia to
him over his frequent refusals and objections. It stands to reason many others do not
covertly record these conversations, or may simply give in to the pressure and the
authority that physicians represent.

6.75 The Uniting Church in Australia Queensland Synod, Wesley Mission Queensland and
UnitingCare QId also expressed concern about the power imbalance between health
practitioners and patients and the esteem in which health practitioners are often held by
their patients. It submitted:

We do not support a health practitioner being able to initiate discussion about
voluntary assisted dying as an end of life option. The power dynamic of a health
practitioner and patient relationship needs to be considered in this draft legislation.
There is the potential for coercion and subtle pressure being applied by any initiation
of a conversation about voluntary assisted dying within the context of a therapeutic
relationship. This imbalance of power is recognised in the Queensland Health Guide to
Informed Decision-making in Health Care (2017) which states that the respect by many
cultures for a health practitioner’s authority and position may act as an impediment to
patients making informed decisions.

6.76 One respondent noted the influence a doctor may have over a patient’s options, and
submitted:

It is therefore appropriate that doctors be prohibited from initiating the discussion of
[voluntary assisted dying] to ensure that patients’ fears are not further amplified by a
perception that the doctor believes [voluntary assisted dying] to be appropriate for them
or in their best interests; particularly as the family members of a patient may already be
supporting such a decision unbeknownst to the doctor.

6.77 A medical practitioner submitted that:

If a treating clinician raises the possibility of voluntary assisted dying with a patient
there is potential for this to fracture the therapeutic relationship as it can be interpreted
as meaning that the doctor has “given up” and holds no hope ...

Thus, it is essential that the patient must be the one to initiate discussion about
voluntary assisted dying as an end of life option.

Opposition to a prohibition on initiating a discussion about voluntary
assisted dying

6.78 Respondents who opposed a prohibition for medical practitioners initiating a discussion
about voluntary assisted dying with their patients expressed various reasons for their
opposition.

Providing all relevant information to patients

6.79 A common theme was the potential for prohibition to deny a patient full knowledge of all
their end of life options. The Clem Jones Group explained:

We believe that no medical practitioner should be constrained in providing full
professional advice to a patient and that any restriction as proposed in relation to
[voluntary assisted dying] would compromise the standard of medical care and advice
offered to a patient.

6.80 Similarly, two members of the public noted:

A prohibition on health professionals initiating a discussion about voluntary assisted
dying is inconsistent with the stated objectives. The aim of the legislation is to provide
access to voluntary assisted dying. However, a person cannot access the scheme if
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they do not know that it exists ... Additionally, a fundamental principle of healthcare is
the right to make an informed decision about one’s own medical care ...

6.81 A retired medical practitioner considered that although ‘the gag’ is designed to prevent
doctors trying to persuade their patient to consent to voluntary assisted dying, it might
actually contribute to delays in decision-making at the end of life and increase a patient’s
suffering. By contrast, early discussion of all possible options can provide comfort
to a patient by giving the person a sense of control over their treatment. He argued
that the prohibition places a doctor in an unethical position of being unable to provide
information of all legally available end of life options and obtain properly informed
consent to treatment: ‘Provided the doctor discusses voluntary assisted dying in the
context of all possible options, particularly the availability and benefits of palliative care,
no ‘gag’ should exist’.

Discharge of duty of care to patients

6.82 Some respondents, including a retired nurse, considered that preventing a health
practitioner from discussing a person’s full range of options at the end of their life would
prevent the practitioner from properly discharging their duty of care to the patient in
providing all relevant information to allow the patient to give informed consent.

6.83 Other respondents noted that if voluntary assisted dying is a legal option and a patient
is eligible to access it, then, as Dying with Dignity NSW submitted, ‘there can be no
justification for a medical practitioner withholding information about the process that is
perfectly lawful.

Avoiding inequities and discrimination among patients

6.84 Some respondents considered that not allowing health practitioners to start a discussion
about voluntary assisted dying with a patient had the potential to discriminate between
those patients who were well educated about health matters and those who were
not, particularly those with low levels of literacy and from lower socio-economic
backgrounds. Dying with Dignity Victoria submitted:38

We are concerned that some of the more marginalised, less English literate of our
patients may be missing out because they are unaware of their rights. It is hard to see
a downside to allowing doctors to tell patients about all their options.

6.85 Professors White and Willmott also noted the likely implications of that prohibition on
patients who are less health literate or who have English as their second language.

6.86 Several respondents noted that some people have difficulty communicating their needs
and wishes, particularly in situations where they are extremely anxious and vulnerable.
As part of a clinical study, an academic noted:

According to participants, [a prohibition of this type] can act as an access barrier
for people seeking [voluntary assisted dying], because it requires the patient

to be health-literate, not in an anxious state, able to articulate their request for
assistance correctly and to communicate it physically, which can be difficult for
some end of life patient populations. The access barrier that section 8 creates also
disproportionately affects people with lower levels of socioeconomic advantage and
literacy, according to participants.

Patient impacts perceived by participants include doctors being unsure about the
intent of a poorly expressed request, delay in assessment until the person makes an
unequivocal request, and concern that the person might not be making a fully informed
treatment choice... The literature recognises that clinical communication is one of the
primary domains of [voluntary assisted dying] practice, and emphasises doctors’ role

88 Similarly, Christians Supporting Choice for Voluntary Assisted Dying argued that a ‘well educated person is more likely to be
aware of the VAD option, whereas a less well educated person, or one for whom English is a second language may be unaware
of the VAD option.’
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in understanding the request, addressing untreated symptoms, discussing alternatives,
explaining the law, talking with family members, and framing [voluntary assisted dying]
as a last-resort option.

Exception if the practitioner informs the person about all available
treatment options

6.87 Our Consultation Paper also asked, if a prohibition was included, whether it should
provide that a discussion about voluntary assisted dying can be initiated with a patient
if the patient is informed about their available treatment options and palliative care and
treatment options and their likely outcomes.® This is the Western Australian approach.®°

6.88 Supporters of a prohibition mostly believed there should be no exception to it. For
example, the Lutheran Church of Australia, Queensland District, submitted that:

For a medical practitioner to ‘normalise’ [voluntary assisted dying] as an option, or to
first raise it, is and should remain an offence under the Queensland Criminal Code and
no exemption allowed for [voluntary assisted dying].

6.89 Some respondents who opposed the prohibition contended that there should be an
exception to any prohibition. The underlying theme of their submissions was the need
to ensure that end of life patients are informed of all the treatment options available and
their likely outcomes.

6.90 For example, AMA Queensland submitted:®'

AMA Queensland believes doctors should not be prohibited from initiating a discussion
about voluntary assisted dying and similar to Western Australia, the practitioner should
be able to inform the patient about other care options including palliative care and
treatment options available to the patient at the same time.

6.91 Go Gentle Australia went further and submitted that the legislation should mandate ‘that
in addition to discussing [voluntary assisted dying], in the same consultation... all other
appropriate treatment options be discussed, including, particularly, palliative care’.

DISCUSSION

6.92 The Victorian prohibition was based on concerns about the need to prevent coercion or
inadvertent pressure by health practitioners on patients, particularly those vulnerable to
abuse.*?

6.93 By contrast, the Western Australian Ministerial Expert Panel strongly recommended
against a prohibition because it risked creating more barriers to timely end of life care
planning discussions.®® The provision introduced during the passage of the legislation
through the Legislative Council was essentially a compromise between protecting the
vulnerable from undue influence and coercion and ensuring that a medical practitioner
or nurse practitioner may inform a dying person about all their treatment options. The
prohibition continues to apply to other health care workers.

89 QLRC Consultation Paper No 79 (2020) Q-16.
90 Voluntary Assisted Dying Act 2019 (WA) s 10.
91 MIGA, although not taking a position on this question, noted that the Western Australia approach of discussing all available

healthcare options would avoid some inevitable ‘grey areas’ associated with determining whether a patient has requested
voluntary assisted dying.

92 Vic Ministerial Advisory Panel Final Report (2017) 91-2, Rec 8.

93 WA Ministerial Expert Panel Final Report (2019) 30-1, Rec 6.
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There has been considerable commentary and research around the dynamics of the
health practitioner and patient relationship. Health practitioners, particularly medical
practitioners, are in a position of considerable trust and influence in their therapeutic
relationship and have the relevant clinical knowledge and information crucial to the
care and treatment of the patient. Some commentators have noted the power of clinical
language and that:**

Health care providers can sway their patients through their words, even unintentionally.

The power imbalance is more notable in medical practitioners’ interactions with
vulnerable people, some people with a disability and members of certain cultures. In
some cultures, the health practitioner is held in high esteem and as ‘knowing best’. This
can result in the person being reluctant to openly disagree or ask even basic questions.
Some may feel embarrassed about not understanding so do not ask for clarification.%
The Western Australian Panel noted feedback from stakeholders in the Kimberley
region about the particular challenges for the doctor—patient relationship in Aboriginal
communities.®

The Victorian Ministerial Advisory Panel noted concerns about elder abuse and
considered that the prohibition may guard against families influencing health
practitioners to introduce the topic to patients who might already think they are a burden
on their families.®”

Some suggest that introducing the topic of voluntary assisted dying might be interpreted
as the doctor believing that the patient’s life is no longer worth living. This may influence
the patient to pursue voluntary assisted dying ‘if she understands the clinician to

be recommending that ... is the best choice for her’.%8 A prohibition on the clinician
introducing the topic may counter this possibility.

Comments have been made about the potential for a loss of trust in the practitioner
or damage to the patient—doctor relationship, particularly if voluntary assisted dying
conflicts with the patient’s morals or religious views.*®

Conversely, it may be argued that:°°

The ... prohibition on initiating discussions about voluntary assisted dying may deter
health practitioners from having ... open and honest [end of life] discussions. This may
undermine therapeutic relationships and trust and confidence in health practitioners.

Commentators have stated that fears about the misuse of power and the impact on the
therapeutic relationship do not respect medical practitioners’ ability to sensitively conduct
end of life conversations, the timing of which is determined by the clinical context.'”’

Relevant research supports the principle that people should have all the necessary
information to make informed decisions about their end of life care. Patients often

ER Brassfield and M Buchbinder, ‘Clinical discussion of Medical Aid-in-Dying: minimizing harms and ensuring informed choice’
(2021) 104(3) Patient Education and Counselling 671, 672.

This can also apply to Aboriginal and Torres Strait Islander patients: Queensland Health, Clinical Excellence Division, Guide to
Informed Decision-making in Health Care (2nd ed, 2017) [5.3.3], [5.4].

WA Ministerial Expert Panel Final Report (2019) 30-31. The Aboriginal Health Council of Western Australia also noted the risk
that the use of complex medical terms when discussing voluntary assisted dying with Aboriginal people as well as the power
imbalance could cause patients to feel influenced to make decisions they may not agree with and that practitioner education and
training in this dimension needed careful planning.

Vic Ministerial Advisory Panel Final Report (2017) 88. See also H Platt, above n 11, 541. The Western Australian Ministerial
Expert Panel’s consultations with health practitioners found that some health practitioners did not wish to be seen to be unduly
influencing patients but it was also considered that patients needed to have an informed choice among end of life options: WA
Ministerial Expert Panel, Final Report 31. See also, J Rutherford, L Willmott, B White, ‘Physician attitudes to voluntary assisted
dying: a scoping review’ (2020) BMJ Supportive and Palliative Care 15, citing various studies considered in their scoping review.
Brassfield and Buchbinder, above n 95, 673.

Ibid.

Johnston and Cameron, n 4, 462. See also McDougall and Pratt, ‘, above n 30. While health practitioners have no legal obligation
to present patients with all available or possibly relevant treatment options, prohibiting initiated discussion of a specific lawful
option does appear to undermine ethical standards regarding communication with patients: Moore, Hempton and Kendal,
above n 12, 67.

H Platt, above n 11, 541; Canadian Association of MAID Assessors and Providers, Clinical Guidance: Bringing up Medical
Assistance in Dying (MAID) as a Clinical Care Option (2020).
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want to have discussions with their medical practitioners about matters such as

their condition, prognosis, preferences and all alternative treatment options.'*2 Many
submissions considered that people at the end of life should have full knowledge of all
their lawful options and that not all patients are in the position to start the conversation.

Practitioner codes of conduct and guidelines around the care and treatment of persons
at the end of life clearly recognise those persons’ right to be provided with relevant,
sufficient, and clear information about their options to enable them to make informed
choices. The MBA Code of Conduct states that effective communication is an important
part of the doctor—patient relationship. It involves discussing with patients their condition
and the available management options.'®® Arguably, preventing medical practitioners
from raising the subject of voluntary assisted dying when it is an option for their patient
is contrary to the Code of Conduct.'®*

Health practitioners have ethical obligations not to misuse their position of power. For
example, the MBA Code of Conduct states that doctors must recognise the power
imbalance in the doctor—patient relationship and must not exploit patients in any way.'%

Some commentators consider that preventing a health practitioner from initiating
discussion about voluntary assisted dying with patients compromises patients’ health
knowledge.'’® Canadian research suggests the possibility that not raising the option of
assisted dying may itself cause harm to patients if they suffer for longer or the patient
has an unacceptable end of life experience.'®”

Researchers who explored the experiences of medically assisted dying laws in Canada
among people living in poverty, including illicit substances users, found that participants
had low levels of knowledge about end of life options such as palliative care, hospice,
and medically assisted dying. They identified stigma and lack of autonomy as barriers to
accessing end of life support.'®

There appears to be a lack of awareness and understanding in the community about
end of life treatment options.'®® Research suggests that up to 60 per cent of Australians
have low levels of individual health literacy."'® This means that many eligible patients
may not know voluntary assisted dying is an option."

L Willmott et al, ‘Restricting conversations about voluntary assisted dying: implications for clinical practice’ (2020) 10 BMJ
Supportive & Palliative Care 105, 106. See also, H Platt, above n 11, 560.

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [4.2]. See also, AMA Code of Ethics
(2016) [2.1.4].

H Platt, above n 11, 539 quoting what was then s 3.3 of the AHPRA Code of Conduct. In Canada, where there is no legislative
prohibition on initiating health practitioners raising a discussion about assisted dying with patients, the Canadian Association for
Medical Aid-in-Dying Providers (CAMAP) have stated that informing eligible patients about assisted dying alongside all other
treatment options is an ethical responsibility and a prerequisite to fully informed treatment decisions: Brassfield and Buchbinder,
above n 95, 671.

Some practitioner guidelines emphasise the importance of early discussions around care and treatment options for people with
end of life illnesses, particularly while the person still has the capacity to make the best possible decisions. The Queensland
Health care plan for the dying person guidelines do, possibly due to the imminence of the person’s death, state that if death

is considered a potential outcome it is important that the healthcare team supports proactive planning which includes clear
communication with the person, their family or carers about the potential for dying: Eg, Queensland Health, Clinical Excellence
Division, End-of-life care: Guidelines for decision-making about withholding and withdrawing life-sustaining measures from adult
patients, Document No QH-GDL-462:2019 (January 2018) 60; Queensland Health, Advanced care planning clinical guidelines for
Queensland health clinicians (January 2018) 5; Queensland Health, Clinical Excellence Division, Care Plan for the Dying Person:
Health Professional Guidelines (February 2019) 7. The UK Royal College of Physicians has also noted that when future loss of
mental capacity is anticipated, early conversations [around prognosis, palliative care and end-of-life] become more pressing and
physicians need to be proactive in initiating them: Royal College of Physicians (UK), Talking about dying: How to begin honest
conversations about what lies ahead (Report, October 2018) 13.

MBA, Good Medical Practice: A Code of Conduct for Doctors in Australia (October 2020) [4.2.6]. See also, Queensland Health,
Clinical Excellence Division, Guide to Informed Decision-making in Health Care (2nd ed, 2017) [5.3.3], [5.4].

McDougall and Pratt, above n 30.

Canadian Association of MAID Assessors and Providers, Clinical Guidance: Bringing up Medical Assistance in Dying (MAID) as
a Clinical Care Option (2020); Brassfield and Buchbinder, above n 95, 671, also referring to S MacDonald, ‘Leo died the other
day’, (2019) 191(2) CMAJ E49-E50.

J Shaw et al, ‘Perceptions and Experiences of Medical Assistance in Dying Among lllicit Substance Users and People Living in
Poverty’ (November 2019, online) OMEGA: Journal of Death and Dying.

Johnston and Cameron, n 4, 458.

Ibid.

Ibid.



6.107

6.108

6.109

6.110

6.111

6.112

112

113
114

115
116
17
118
119

120

121
122

Chapter 6: Initiating a discussion about voluntary assisted dying

Even if a patient is aware of the option, many patients at the end of life are elderly, frail
and very ill. Others may have low literacy levels or come from non-English speaking
backgrounds. Some of those patients hold their medical practitioner in high esteem and
may be nervous about raising the topic with the practitioner.'?

Contrary to the notion that patients facing terminal conditions may find talking about end
of life care or hastening death upsetting, open conversations about palliative care and
end of life are often welcomed by patients as a chance to gain more information and
have some choice about their treatment.""® A recent Canadian study of advance-stage
cancer patients found that almost 80 per cent felt it to be quite or extremely important for
the clinician to proactively assess the wish to hasten death and to discuss the matter."'*
Further, honest end of life discussions between the health practitioner and patient help
to engender patient trust in their ability to express their fears.!®

During the Tasmanian Panel’s consultations, workshop participants commented that the
prohibition made Victorian doctors concerned about improperly discussing voluntary
assisted dying and some were reluctant to talk about it even when the patient made

an initial request. This sometimes left patients and families ‘in the dark’.'® Similarly,
research suggests that some practitioners may fear that if a doctor explores a patient’s
distress ‘they will be misinterpreted as having ‘initiated’ conversations [regarding
voluntary assisted dying].""”

The Victorian prohibition is regarded as a significant barrier to accessing voluntary
assisted dying.'"® From a policy standpoint, it has been said to not align with the
underlying goal of respecting a person’s autonomy to make informed end of life choices
by providing all medically effective and legally available treatment options and the
provision of high quality health care.""® Certain guiding principles in the Victorian Act
arguably conflict with the prohibition.'?°

The contradiction between the state, on the one hand, establishing voluntary assisted
dying as a lawful choice but, on the other, prohibiting practitioners from initiating
discussion of the option has been noted by several commentators.'?! In addition, the
Victorian Act, like voluntary assisted dying legislation in other jurisdictions, contains a
number of safeguards and offence provisions designed to protect people against the
exercise of improper influence and coercion by health practitioners and others.2

The prohibition seems to be inconsistent with the approach taken in other Victorian
legislation dealing with end of life options, such as palliative sedation, withdrawal

Ibid 463. See also McDougall and Pratt, above n 30. It has been suggested that certain groups, including persons with low levels
of health literacy, could potentially miss out on information that could impact on their end of life choices: Moore, Hempton and
Kendal, above n 12, 68.

Royal College of Physicians (UK), Talking about dying: How to begin honest conversations about what lies ahead

(Report, October 2018) 4.

J Porta-Sales et al, ‘The clinical evaluation of the wish to hasten death is not upsetting for advanced cancer patients:

A cross-sectional study’ (2019) 33(6) Palliative Medicine 570.

Willmott et al, above n 103, 106.

Tas Review Panel Report (2021) 77-8.

McDougall et al, above n 30, Table 3, quote from a senior doctor at Health Service 2.

Johnston and Cameron, above n 4, 463; McDougall and Pratt, above n 30; H Platt, above n 11, 541.

White et al, above n 19, 439-40; Johnston and Cameron, above n 4, ‘462-3; McDougall and Pratt, above n 30; Willmott et al,

above n 103, 105. See also, Canadian Association of MAID Assessors and Providers, ‘Bringing up Medical Assistance in Dying

(MAID) as a clinical care option’. The approach to discussions of assisted dying in Victoria has been contrasted with the very

different attitude of lawmakers in Canada where there is no legislative prohibition on raising a discussion about assisted dying

with a patient although counselling a patient to die by suicide is unlawful under the Criminal Code.

Johnston and Cameron, above n 4, 462. The most relevant principles are:

(b) a person’s autonomy should be respected;

() a person has the right to be supported in making informed decisions about the person’s medical treatment, and to
be given, in a manner the person understands, information about medical treatment options including comfort and
palliative care; and

(f) individuals should be supported in conversations with the individual’s health practitioners, family and carers and the
community.

See, Eg, Moore, Hempton and Kendal, above n 12, 68.

For example, it must be the person seeking access to voluntary assisted dying who makes the request for access and the

person’s eligibility must be assessed by two separate medical practitioners. An important eligibility criterion is that the request for

access must be voluntary. Offence provisions include inducing a person by dishonesty or undue influence to request voluntary
assisted dying.
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of sustenance or withdrawal of life support, where there is no restriction on health
practitioners initiating a discussion. Given that these measures also may hasten death,
it has been argued that there seems no ‘compelling reason to view discussion of
[voluntary assisted dying] as more likely to unduly influence patients or otherwise cause
harm than the discussion of such alternative end-of-life options’.'??

THE COMMISSION’S VIEW

A prohibition should not apply if the person requests information about
voluntary assisted dying

6.113

Consistent with the approach in other jurisdictions, a prohibition should not apply if
information about voluntary assisted dying is provided to a person at the person’s
request.

Health practitioners may initiate a discussion about voluntary assisted
dying if, at the same time, they inform the person about other options

6.114

6.115

6.116

6.117

123
124

We support the Western Australian approach of prohibiting health practitioners
from initiating a discussion about voluntary assisted dying but permitting a medical
practitioner or nurse practitioner to do so, if, at the same time, they also inform the
person about:

+ the treatment options available to the person and the likely outcomes of that
treatment; and

+ the palliative care and treatment options available to the person and the likely
outcomes of that care and treatment.

This approach is preferable to a complete prohibition on all registered health
practitioners (including medical practitioners) initiating discussions about voluntary
assisted dying. The Victorian prohibition applies even if, at the same time, the registered
health practitioner informs the person about available treatment options (and their

likely outcomes) and available palliative care and treatment options (and their likely
outcomes).

The Victorian approach of extending the prohibition to include medical practitioners
might allay concerns about the potential for undue influence and coercion regarding
vulnerable patients. The potential for misuse of power may be particularly heightened
by the dynamics and power imbalance in a typical doctor—patient relationship. As
discussed earlier, some patients may feel that a medical practitioner is recommending
voluntary assisted dying, even if this is not intended. In addition, the therapeutic
relationship may suffer if a patient perceives the doctor is raising voluntary assisted
dying as an indication that the doctor has ‘given up’ on them.

We recognise the importance of those issues. They do not, however, justify a total
prohibition on all health practitioners initiating discussions about voluntary assisted dying.
Instead, they justify a qualified prohibition, which does not apply if, at the same time,

the person is provided with information about their treatment and palliative care options.
This is consistent with professional standards and codes of ethics regarding informed
consent and respect for patient choice. Those requirements include that patients should
be provided with all the necessary information to make informed decisions about their
condition, prognosis, preferences and all alternative treatment options.

Brassfield and Buchbinder, above n 95, 672.

Voluntary Assisted Dying Act 2019 (WA) s 10(3). Section 17(2) of the End-of-Life Choices (Voluntary Assisted Dying) Act 2021
(Tas) mirrors s 10(3) of the Western Australian Act. However, as discussed above, s 17(3) of the Tasmanian Act then provides
that a registered health practitioner who is not a medical practitioner can initiate a discussion about the voluntary assisted dying
process or in substance, suggest voluntary assisted dying to a person provided that, during the discussion, they inform the
person that a medical practitioner is the most appropriate person with whom to discuss the voluntary assisted dying process and
care and treatment options for the patient.
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There is some evidence, noted above, that doctors oppose being prevented from raising
the topic of voluntary assisted dying, particularly when patients may not be aware of the

existence of legal voluntary assisted dying because of their illiteracy, a poor command of
English, anxiety around their condition, or pronounced iliness and frailty.

There is no reason in principle for voluntary assisted dying to be treated differently from
other lawful end of life options given that the person’s death is the usual outcome of
other processes such as withdrawal of life support, voluntary cessation of eating and
drinking, and palliative sedation.

The principles that underpin the draft Bill of:

* respecting a person’s autonomy, including autonomy in relation to end of life
choices; and

* being supported in making informed decisions about end of life choices

do not support a prohibition of the kind that currently exists in Victoria. Rather, the
principles support a qualified prohibition that enables professional and registered health
practitioners to provide information about all lawful end of life options.

A qualified prohibition protects the vulnerable from being informed by a practitioner
about only one option: voluntary assisted dying. Vulnerable individuals are also
protected from improper influence and coercion by several other safeguards and
offence provisions in the draft Bill. Those safeguards are reinforced in the case of
registered health practitioners by codes of ethics and professional standards and
processes to enforce them.

Scope of the prohibition

6.122

6.123

6.124

6.125

The prohibition in Victoria on initiating a discussion applies to a ‘registered health
practitioner’. The prohibition in Western Australia applies to ‘a health care worker’,
which means a registered health practitioner or ‘any other person who provides health
services or professional services’. Those terms are defined and are discussed below.

It might be argued that anyone in a position of trust or influence in their relationship
with a person should be prohibited from initiating a discussion about voluntary assisted
dying. For example, a solicitor may have had a longstanding fiduciary relationship with
their client for whom they may draft a will or assist in explaining an advanced health
directive. There is potential, in that context, for the solicitor to raise voluntary assisted
dying, and unintentionally use their position of trust and influence. However, extending
the scope of the prohibition to anyone who is in a position of trust or influence would
have unintended and unfortunate consequences. It would prevent family members and
close friends from initiating a discussion about voluntary assisted dying in the context
of a loving, intimate relationship with the person. The several safeguards in the draft Bill
will be enough to protect the vulnerable from coercion and improper influence by family,
friends, advisers, and others with whom they have a trusting relationship.

There is significant potential for voluntary assisted dying to be raised by someone in a
therapeutic relationship with a person, whether it be in the context of providing health
services or professional care services. Some providers, particularly those delivering
professional care services (eg, bathing, showering, feeding a client under a home care
package) may not be clinically skilled or sufficiently qualified to properly raise end of

life treatment options and outcomes, including voluntary assisted dying, with a client.
Professional care service providers deliver a range of intimate care services in people’s
homes or in residential aged care facilities. Occasions may arise where it might seem
appropriate to such a provider to initiate a discussion about voluntary assisted dying with
a client who has a life-limiting condition and is suffering severely from it.

The justification for a prohibition applying to health care providers (suitably defined) is
that they are likely to be influential and trusted in a discussion with a person for whom
they provide care about health matters, including end of life options.
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Victorian provision

6.126

6.127

6.128

The Victorian prohibition is limited to ‘registered health practitioners’ providing ‘health
services’ or ‘professional care services’.'?5 It would not cover any other person who
provides those services. The effect of the Victorian provision is that a person who, for
example, is employed to bathe, dress or feed a sick client in their home, and who is not
a ‘registered health practitioner’, may initiate a discussion about voluntary assisted dying
with the client, but a registered health practitioner providing those services cannot.

‘Health service’ has a broad meaning under the Victorian Act. It includes matters such
as the assessment of a person’s physical, mental or psychological health, the prevention
or treatment of a person’s iliness, injury or disability, a health related disability, a
palliative care or an aged care service, the prescribing or dispensing of a drug or
medicinal preparation, a therapeutic counselling and psychotherapeutic service. It also
covers services that are ancillary to other services.'?

‘Professional care services’ means services provided to another person under a
contract of employment or a contract for services, such as support or assistance;
special or personal care; or a disability service.'?’

Western Australian provision

6.129

6.130

6.131

6.132

6.133

125

126

127
128
129
130
131

132

The Western Australian Act provides that the prohibition applies to a ‘health care
worker’. A health care worker is a registered health practitioner or any other person who
provides health services or professional care services.'?®

Section 10(1) of the Western Australian Act provides:
10. Health care worker not to initiate discussion about voluntary assisted
dying
(1) In this section —
health care worker means —

(@) aregistered health practitioner; or

(b) any other person who provides health services or professional care
services.

A ‘registered health practitioner’ means a person registered under the Health
Practitioner Regulation National Law (Western Australia) to practise a health profession
(other than as a student).'?® A ‘health profession’ is defined broadly, encompassing,
among other professions, medical, Aboriginal and Torres Strait Islander health practice,
Chinese medicine, medical radiation practice, occupational therapy, physiotherapy, and
podiatry.'*°

A ‘health service’ is a service for maintaining, improving, restoring or managing people’s
physical and mental health and wellbeing, and includes a service provided to a person
at a hospital or any other place.’’

‘Professional care services’ is widely defined to mean any of the following provided to
another person under a contract of employment or a contract for services:'?

Voluntary Assisted Dying Act 2017 (Vic) s 8(1). Section 17(1) of the End-of-Life Choices (Voluntary Assisted Dying) Act 2021
(Tas) also confines the prohibition to a ‘registered health practitioner’ who provides health services or professional care services
to a person.

Voluntary Assisted Dying Act 2017 (Vic) s 3 (definition of ‘health service’); Health Complaints Act 2016 (Vic) s 3 (definition of
‘health service’).

Voluntary Assisted Dying Act 2017 (Vic) s 3 (definition of ‘professional care services’).

Voluntary Assisted Dying Act 2019 (WA) s 10(1).

Voluntary Assisted Dying Act 2019 (WA) s 5 (definition of ‘registered health practitioner’).

Health Practitioner Regulation National Law (WA) Act 2010 (WA), Sch, pt 1, s 5 (definition of ‘health profession’).

A ‘health service’ has the meaning given in the Health Services Act 2016 (WA) s 7. See Voluntary Assisted Dying Act 2019
(WA) s 5 (definition of ‘health service’).

Voluntary Assisted Dying Act 2019 (WA) s 5 (definition of ‘professional care services’).
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(@) assistance or support, including the following —

(i) assistance with bathing, showering, personal hygiene, toileting, dressing,
undressing or meals;

(i) assistance for persons with mobility problems;

(ii) assistance for persons who are mobile but require some form of assistance
or supervision;

(iv) assistance or supervision in administering medicine;
(v) the provision of substantial emotional support;

(b) a disability service as defined in the Disability Services Act 1993 section 3.

Possible approaches in Queensland

6.134

6.135

6.136

6.137

6.138

133
134

One possible approach is to apply the prohibition to a ‘health practitioner’ as defined by
the Health Ombudsman Act 2013 (Qld), that is, ‘a registered health practitioner under
the National Law or another individual who provides a health service’.'3®

A ‘health service’ is defined as:'3

(1) A health service is a service that is, or purports to be, a service for maintaining,
improving, restoring or managing people’s health and wellbeing.

(2) A health service may be provided to a person at any place including a hospital,
residential care facility, community health facility or home.

(3) A health service includes a support service for a service mentioned in
subsection (1).

(4)  Also, without limiting subsection (1), a health service includes —

(@) a service dealing with public health, including a program or activity for —
(i) the prevention and control of disease or sickness; or
(i) the prevention of injury; or
(iii) the protection and promotion of health; and
Example of health service mentioned in paragraph (a)—
a cancer screening program

(b) a service providing alternative or complementary medicine; and

(c) a service prescribed under a regulation to be a health service.

(5) A health service does not include a service prescribed under a regulation not to
be a health service.

A different approach would be to apply the prohibition both to ‘a registered health
practitioner’ and to any other person who provides health services or personal care
services.

We favour this approach. As indicated above, the prohibition extends to registered
health practitioners as they are likely to be influential and trusted in a discussion with a
person, for whom they provide health care, about health matters, including end of life
options. The same rationale applies to persons that provide health services or personal
care services to a person.

The term ‘health service’ should have the same meaning as provided for in section 7
of the Health Ombudsman Act 2013 (Qld). The term ‘personal care services’ should
be based on the definition of ‘professional care services’ in section 5 of the Western

Health Ombudsman Act 2013 (Qld) s 8(a).
Health Ombudsman Act 2013 (Qld) s 7.
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Australian Act (noted in [6.133] above). The definition in section 5(a) is sufficiently broad.
The second limb of the definition in section 5(b) is not required. Therefore, ‘personal
care services’ should be defined to mean:

assistance or support provided to another person under a contract of employment or a
contract for services, including the following —

(@) assistance with bathing, showering, personal hygiene, toileting, dressing,
undressing or meals;

(b)  assistance for persons with mobility problems;

(c) assistance for persons who are mobile but require some form of assistance or
supervision;

(d) assistance or supervision in administering medicine;

(e) the provision of substantial emotional support.

Scope of the exception to the prohibition

6.139

6.140

6.141

6.142

For the exception to apply, the practitioner is required to inform the person about the
person’s treatment and palliative care options and their likely outcomes. While some
registered health practitioners who are not medical practitioners or nurse practitioners
(such as experienced registered nurses) might be expected to be well equipped to
discuss, in general terms, end of life options, they cannot be expected to provide advice
about various treatment outcomes. Therefore, the prohibition on initiating a discussion
about voluntary assisted dying should apply to them and they should not be subject to
the same exception as a medical practitioner or nurse practitioner.

Permitting only medical practitioners and nurse practitioners to initiate a discussion
about voluntary assisted dying also addresses concerns about allied health practitioners
and professional care service providers initiating such discussions.

We do not see the need to add a further provision based on section 17(3) of the
Tasmanian Act, which applies to a registered health practitioner who is not a medical
practitioner, such as a registered nurse. This section provides that the prohibition does
not prevent such a practitioner from initiating a discussion if, before the conclusion of the
discussion, the person to whom health services or professional care services are being
provided is informed that ‘a medical practitioner would be the most appropriate person
with whom to discuss the voluntary assisted dying process and care and treatment
options’. We consider that it is simpler to have a prohibition on registered nurses (who
are not nurse practitioners) initiating a discussion about voluntary assisted dying.

If the topic of voluntary assisted dying is raised by a patient with such a nurse, then the
nurse can respond without breaching the prohibition, and might be expected to do what
the Tasmanian provision requires—namely, refer the person to a medical practitioner or
nurse practitioner.
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Breach of the prohibition

6.143

6.144

6.145

6.146

6.147

6.148

135

136
137

A breach of the prohibition on initiating a discussion about or, in substance suggesting,
voluntary assisted dying to a person under the Victorian and Western Australian

Acts is not an offence. It may be dealt with, instead, as unprofessional conduct under
the National Health Practitioner Regulation Law applying in each state and territory
(the ‘National Law’)."*® The potential consequence of a finding of unprofessional
conduct may be the suspension, or cancellation of, or imposition of conditions on, the
practitioner’s registration.'®¢

A contravention of the proposed prohibition by a registered health practitioner may
constitute unprofessional conduct for the purposes of the Health Practitioner Regulation
National Law (Queensland). One can imagine various possible contraventions, ranging
from a wilful breach that has serious consequences through to a technical breach

that may or may not warrant disciplinary action. There should not be an automatic
conclusion that a contravention of the provision, however minor, is unprofessional
conduct. Whether it is or not may warrant investigation into all the circumstances.

Not all persons who provide a ‘health service’ or a ‘personal care service’ will be a
‘registered health practitioner’ enabling them to be dealt with under the National Law.
Many will be unregistered health care workers. In Queensland, persons who provide a
health service and who are not registered under the National Law may be the subject of
a health service complaint under the Health Ombudsman Act 2013.

Section 31 of that Act provides that a health service complaint is a complaint about

a health service or other service provided by a health service provider. Examples of
matters that may be the subject of a complaint are set out in section 31, including ‘the
health, conduct or performance of a health practitioner while providing a health service’.

If a health service provider (such as a person who is providing personal assistance to
a person in that person’s home) initiates a discussion about voluntary assisted dying
in the course of providing the health service, in contravention of the prohibition, the
contravening conduct may be the subject of a complaint to the Health Ombudsman.

In summary, a breach of the prohibition may be dealt with under the National Law (if
it is committed by a registered health practitioner) or as a complaint investigated by
the Health Ombudsman (if it is committed by another individual who provides a health
service)."¥’

Voluntary Assisted Dying Act 2017 (Vic) s 8(3); Voluntary Assisted Dying Act 2019 (WA) s 10(5). The health professions regulated
under the National Law include the medical, nursing, paramedicine, pharmacy, and psychology professions (and recognised
specialities within those professions): For Queensland, see Health Practitioner Regulation National Law (Queensland) ss 5
(definitions of ‘health profession’ and ‘National Board’), 31; Health Practitioner Regulation National Law Regulation 2018 (Qld)

s 4. See generally AHPRA & National Boards, ‘National Boards’ (5 January 2021) <https://www.ahpra.gov.au/National-Boards.
aspx>.

Health Practitioner Regulation National Law (Victoria) pt 8.

A contravention by a registered health practitioner of the prohibition in the draft Bill can be taken into account by the Health
Ombudsman in considering a matter about the professional conduct or performance of a registered health practitioner: see
Chapter 17 below.
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RECOMMENDATIONS

6-1

6-2

6-3

6-4

A health care worker who provides health services or professional care
services to a person must not, in the course of providing those services to
the person—

€)] initiate discussion with that person that is in substance about
voluntary assisted dying; or

(b) in substance, suggest voluntary assisted dying to that person.

That prohibition should not prevent a health care worker providing
information about voluntary assisted dying to a person at that person’s
request.

That prohibition also should not prevent a medical practitioner or nurse
practitioner initiating a discussion about voluntary assisted dying if, at the
same time, they also inform the person about:

(@ the treatment options available to the person and the likely
outcomes of that treatment; and

(b) the palliative care and treatment options available to the person and
the likely outcomes of that care and treatment.

For the purposes of the last three recommendations, the draft Bill provides:
health care worker means—
(@ a registered health practitioner; or

(b) another person who provides a health service or professional care
service.

health service — see the Health Ombudsman Act 2013, section 7.

personal care service means assistance or support provided by a person to
another person under a contract of employment or a contract for services,
including the following—

(@) assistance with bathing, showering, personal hygiene, toileting,
dressing, undressing or meals;

(b) assistance for persons with mobility problems;

(c) assistance for persons who are mobile but require some form of
assistance or supervision;

—
o
~

assistance or supervision in administering medicine; and

—~
)
~

the provision of substantial emotional support.
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Chapter 7: Eligibility

CHAPTER SUMMARY

This chapter identifies who may access ‘voluntary assisted dying’ in Queensland should the draft
Bill be enacted.! After a detailed analysis of expert reports and legislation in other places, and the
extensive submissions made, we have recommended five eligibility criteria. A person must:

1. have an eligible disease, illness or medical condition
2 have decision-making capacity
3 be acting voluntarily and without coercion
4, be aged at least 18 years
5 fulfil the residency requirement.
All five criteria must be met and each element within each criterion must be met.

To fulfil the first criterion the person must have a condition that is advanced, progressive and

will cause death, is expected to cause death within 12 months, and is causing suffering that the
person considers to be intolerable. The timeframe of 12 months makes it clear that voluntary
assisted dying is an option only for those who are at the end of life. It maintains the principle that
the scheme is not a choice between life and death but a choice for those who are in the process
of dying and wish to choose the time and circumstances of their death.

The person must be suffering intolerably. This level of suffering is to be determined by the person
concerned. Suffering caused by the condition may be physical or mental, and it may be caused
by treatment for the condition.

The second criterion—decision-making capacity—means that the person must understand the
nature and effect of decisions about voluntary assisted dying; be capable of freely and voluntarily
deciding to access the scheme; and be able to communicate that decision. For this reason,
people who lack decision-making capacity (such as people suffering from dementia) or who lose
decision-making capacity during the process are not eligible.

The third criterion serves to underline the voluntary nature of the scheme. The person must
demonstrate that they are acting voluntarily and without coercion at all stages of the process.

The fourth criterion limits the scheme to adults. This is consistent with other relevant Queensland
laws and the approach taken in other Australian states that permit voluntary assisted dying. It

is based on the presumption that children do not have the capacity to understand fully what is
proposed by voluntary assisted dying.

The final criterion is based on concern that, without it, the right of a Queensland resident to
access the scheme and to access high quality end of life care might be compromised by
excessive demand from people from other jurisdictions seeking end of life care in Queensland
hospitals. However, we propose that the legislation allow exemptions for difficult cases—for
example, where a person lives near the Queensland border and has close family or treating
doctors in Queensland.

As one of many safeguards to protect the vulnerable, the request and assessment process
incorporates a substantial waiting period. Access to the scheme should not be available simply
after one request. The request should be a settled one and endure over a reasonable period.
This means people requesting access must discuss their desire with their health practitioner and
make separate requests at separate times.

1 Terms of reference, para 2.
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At various points throughout the process, the person must be assessed as having decision-
making capacity. The person must also be told, more than once, that they may decide not to
continue the process. These rules and their timing ensure that any request to access voluntary
assisted dying is clear, communicated, and enduring.

As the requirement for the request to be enduring is firmly embedded in the draft Bill, it is
unnecessary to make it an additional eligibility criterion. The process of request and assessment
also means that the scheme will not be accessed by people whose suffering is merely
temporary.

Persons are eligible only if they satisfy all five eligibility criteria. For example, a condition that
will cause death but is in its early stages will not be ‘advanced’. Even being diagnosed with what
might be described as a ‘terminal condition’ that is advanced, progressive, and expected to
cause death within 12 months is insufficient. Anyone being treated for the condition or receiving
palliative care, and not experiencing intolerable suffering, will not be eligible.

CRITERION ONE: ELIGIBLE DISEASE, ILLNESS OR MEDICAL
CONDITION

7.1 Voluntary assisted dying laws in Australia and overseas have eligibility criteria for the
person’s disease, iliness or medical condition. These may include criteria about the
person’s diagnosis, prognosis and level of suffering.

7.2 A distinction can be drawn between jurisdictions that limit eligibility to people at the end
of life who have been diagnosed with a particular condition that will cause death within
a specific timeframe (for example, Victoria, Western Australia, Tasmania, New Zealand,
and state legislation in the United States), and those that do not (for example, Belgium,
Luxembourg, the Netherlands, and Canada).

7.3 Except for state legislation in the United States, the legislation in each jurisdiction also
includes eligibility criteria for the person’s level of suffering. In overseas jurisdictions that
do not limit eligibility to a person who is diagnosed with a particular life-limiting condition,
the person’s level of suffering is a key criterion.

74 Like laws in Victoria, Western Australia, and Tasmania, the White and Willmott Model
limits eligibility to persons diagnosed with a medical condition that will cause death.
However, unlike those jurisdictions, it does not include a specific timeframe within which
death must be expected. Professors White and Willmott have, however, included a
higher threshold for the person’s level of suffering, consistent with the approach in some
overseas jurisdictions.

7.5 The main diseases, illnesses and medical conditions for accessing voluntary assisted
dying are cancers, neurodegenerative diseases, and chronic heart and respiratory
diseases.?

Overview of legislative approaches

7.6 The following table gives an overview of legislative approaches in Australia, overseas,
and the White and Willmott Model.?

2 See, eg, Voluntary Assisted Dying Review Board Report of Operations July-December 2020 (2021) 11, and the figures quoted
from it in the discussion of insights from the operation of the Victorian Act in Chapter 2. See also Oregon Health Authority,
Public Health Division, Center for Health Statistics, Oregon Death with Dignity Act 2019 Data Summary (Report, 2020) 6, 10-11,
Table 1; Health Canada, First Annual Report on Medical Assistance in Dying in Canada 2019 (2020) 21-2; Health Canada,
Fourth Interim Report on Medical Assistance in Dying in Canada (2019) 6, 8—10, Tables 2, 3a, 3b; Regional Euthanasia Review
Committees (the Netherlands), Annual Report (2018) (English translation) 12-15; N Francis, Belgian euthanasia report for 2018
released, Dying for Choice.com.

3 The table refers to the White and Willmott Model and the following selected voluntary assisted dying legislation that is currently
in force in Australia and overseas: Voluntary Assisted Dying Act 2017 (Vic) s 9(1)(d), (2)—(4); Voluntary Assisted Dying Act 2019
(WA) s 16(c), (2); End-of-Life Choices Act 2021 (Tas) ss 10(1)—(2), 6, 14; End of Life Choice Act 2019 (NZ) s 5(1)(c)—(e), (2);
Belgian Euthanasia Act 2002 § 1; Luxembourg Law on Euthanasia and Assisted Suicide 2009 § 1(3), 2(3); The Netherlands
Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2001 s 2(1)(b); Canada Criminal Code, RSC 1985,
¢ C-46 s 241.2(1)(c), (2), (2.1); Oregon Death with Dignity Act 1997, Or Rev Stat §§ 127.800.1.01(12), 127.805.2.01. Oregon is
presented as an example of State legislation in the United States of America, as it was the first to introduce legislation permitting
voluntary assisted dying (over 20 years ago) and has been used as a model in other jurisdictions in the United States of America.
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Eligible disease, illness or
medical condition

Timeframe until death

Level of suffering caused

Victoria incurable, advanced, 6 months, or 12 months fora | suffering cannot be relieved
progressive and will cause neurodegenerative condition | in a manner the person
death considers tolerable
includes statement that
disability or mental illness
alone is not an eligible
condition

Western advanced, progressive and 6 months, or 12 months fora | suffering cannot be relieved

Australia will cause death neurodegenerative condition | in a manner the person
includes statement that considers tolerable
disability or mental illness
alone is not an eligible
condition

Tasmania advanced, incurable, 6 months, or 12 months for a | persistent suffering that is,

irreversible and expected to
cause death

includes statement that
disability or mental illness
alone is not an eligible
condition

neurodegenerative condition

in the opinion of the person,
intolerable; and

no reasonably available
treatment to lessen the
suffering to an extent the
person considers acceptable

New Zealand | terminal iliness and ‘is in an 6 months unbearable suffering that
advanced state of irreversible cannot be relieved in a
decline in physical capability’ manner the person considers
includes statement that tolerable
disability, mental iliness, or
advanced age alone is not an
eligible condition

Oregon ‘terminal disease’, defined 6 months N/A
to mean an incurable and
irreversible disease that will,
within reasonable medical
judgment, produce death
within six months

Canada ‘grievous and irremediable N/A ‘grievous and irremediable
medical condition’, defined medical condition’, defined to
to include a ‘serious and include an iliness, disease,
incurable’ iliness, disease disability, or a state of decline
or disability, and the person that causes the person
is in an ‘advanced state intolerable and enduring
of irreversible decline in physical or psychological
capability’. suffering that cannot be
includes statement that relieved under conditions
a mental illness is not that the sufferer considers
considered to be an iliness, acceptable
disease or disability for these
purposes

The N/A N/A unbearable suffering with no
Netherlands prospect of improvement

Belgium medically futile condition N/A constant and unbearable
resulting from a serious and physical or mental suffering
incurable disorder caused by that cannot be alleviated
illness or accident

Luxembourg | severe and incurable N/A constant and unbearable
terminal medical situation physical or mental suffering
from an accidental or without prospects of
pathological disorder improvement

White and incurable, advanced, N/A intolerable and enduring
Willmott progressive and will cause suffering

Model

death
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Victoria, Western Australia, Tasmania

7.7

7.8

7.9

710

711

712

10
1"

In Victoria and Western Australia, one of the eligibility criteria for access to voluntary
assisted dying is that the person has been diagnosed with a disease, iliness or medical
condition that:*

» is ‘advanced, progressive and will cause death’ (plus, in Victoria, ‘incurable’);

+ is expected to cause death within six months, or 12 months if the condition is
neurodegenerative; and

» is ‘causing suffering to the person that cannot be relieved in a manner that the
person considers tolerable’.

This reflects the policy that voluntary assisted dying is ‘intended to provide an option
that can limit suffering at the end of life, not a way to end life for those who are otherwise
not dying.®

The criterion makes it clear that voluntary assisted dying is a choice for those who are
dying and suffering, for whom death is ‘inevitable and imminent’.® In Victoria, it was
explained that:”

The recommended eligibility criteria ensure voluntary assisted dying will allow a
small number of people, at the end of their lives, to choose the timing and manner
of their death. There is no intention to give people who are not dying access, and
the legislation will not give these people an option to choose between living and
dying. The eligibility criteria ensure the voluntary assisted dying framework provides
a compassionate response to people who are close to death and choose to request
voluntary assisted dying to give them greater control over the timing and manner of
their death.

The stringent eligibility criteria and other safeguards, including that voluntary assisted
dying is an option only at the end of life for people who are dying, are the basis of the
view that the Victorian law is compatible with the right to life.®

Victoria’'s Voluntary Assisted Dying Review Board has reported that, since the
commencement of voluntary assisted dying in Victoria, 77 per cent of applicants who
had a permit issued and subsequently died had a malignancy diagnosis and 23 per cent
had a non-malignant diagnosis.®

The eligibility criteria in the Tasmanian Act similarly require the person to have a
‘relevant medical condition’.'® This is defined to mean a ‘diseaseg, illness, injury or
medical condition’ that is ‘advanced, incurable and irreversible’ and ‘is expected to
cause the death of the person’ within six months, or 12 months if the condition is
neurodegenerative."

Voluntary Assisted Dying Act 2017 (Vic) s 9(1)(d), (4); Voluntary Assisted Dying Act 2019 (WA) s 16(1)(c).

Vic Ministerial Advisory Panel Final Report (2017) 70, quoting Vic Parliamentary Committee Final Report (2016) 237 (and see
[8.6.4]). It has been noted that voluntary assisted dying can be distinguished from, and should not be conflated with, assisted
suicide: WA Joint Select Committee on End of Life Choices Report (2018) [5.103], Finding 40; Vic Ministerial Advisory Panel Final
Report (2017) 8. See also Qld Parliamentary Committee Report No 34 (2020) 61.

Western Australia, Parliamentary Debates, Legislative Assembly, 7 August 2019, 5134 (RH Cook, Minister for Health); Vic
Ministerial Advisory Panel Final Report (2017) 52, Rec 2 and 8.

Vic Ministerial Advisory Panel Final Report (2017) 13—14. See also Victoria, Parliamentary Debates, Legislative Assembly,

21 September 2017, 2949 (J Hennessy, Minister for Health), making a similar statement.

Victoria, Parliamentary Debates, Legislative Assembly, 21 September 2017, 2944 (Hennessy, Minister for Health), explaining that
the right to life includes an obligation on the government to refrain from conduct that results in the arbitrary deprivation of life, as
well as a positive duty to introduce appropriate safeguards to minimise the risk to loss of life. See also Vic Ministerial Advisory
Panel Final Report (2017) app 2; Charter of Human Rights and Responsibilities Act 2006 (Vic) s 9. In Queensland, see Human
Rights Act 2019 (Qld) s 16, which is in the same terms as the right to life in the Victorian Act and provides that ‘every person has
the right to life and has the right not to be arbitrarily deprived of life’.

Of the malignancy group, 21% had a primary lung malignancy, 11% had primary breast malignancy, 11% had primary pancreatic
malignancy, 9% had a primary colorectal malignancy, 9% had other gastrointestinal tract malignancy and 39% had a range of
other malignancies. Of the non-malignant group, 62% had a neurodegenerative disease and 38% had other diseases such as
pulmonary fibrosis, cardiomyopathy or chronic obstructive pulmonary disease: Voluntary Assisted Dying Review Board Report of
Operations July-December 2020 (2021) 11.

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 10(1)(e).

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 6(1)(a)—(b).
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Advanced, progressive and will cause death
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Whether a person has a condition that is advanced, progressive and will cause death:'?

is a clinical assessment based on an individual’s own particular circumstances,
including their condition, their comorbidities, and the available treatments that they are
prepared to accept, noting the right to refuse medical treatment.

The term ‘advanced, progressive and will cause death’ was recommended by both the
Victorian Ministerial Advisory Panel and the Western Australian Ministerial Expert Panel
after extensive consultation with the community and the health profession. The Victorian
Panel considered that this wording reflects contemporary health care terminology used
and understood in Australia and is more precise than terminology used in overseas
legislation (such as ‘serious and incurable’®® or ‘terminal’4).'s

The words ‘advanced and progressive’ make clear that the condition must be ‘very
serious and on a deteriorating trajectory’.'® In Victoria, guidance for health practitioners
explains that:"”

‘Advanced’ refers to a point in the trajectory of the patient’s medical condition, and
‘progressive’ indicates that the patient is experiencing an active deterioration such that
they will continue to decline and not recover.

The words ‘will cause death’ make clear that eligibility for access to voluntary assisted
dying is limited to conditions that are terminal, in the sense that the disease, illness or
medical condition ‘is expected to lead to a foreseeable or imminent death’.'®

The Victorian Panel also considered that:"°

use of the words ‘disease, illness or medical condition’ better describes the conditions
intended to be captured by voluntary assisted dying legislation. If a person is suffering
from an advanced, progressive condition that will cause death and is causing suffering,
they should not be precluded from accessing voluntary assisted dying because

it is considered a medical condition, rather than a disease or iliness. The Panel
recommends the use of the words ‘medical condition’, rather than just ‘condition’ to
clarify that voluntary assisted dying cannot be accessed for suffering associated

with decline as a result of ageing or frailty for example. The Panel is of the view that
although a disability may be the result, or a symptom, of a disease, illness or medical
condition, the disability itself should not be considered a disease, illness or medical
condition for the purposes of the eligibility criteria.

The Western Australian Joint Select Committee recommended that the legislation
should define an eligible condition to mean an advanced and progressive ‘terminal’
‘chronic’ or ‘neurodegenerative’ iliness or disease.?’ However, the Western Australian
Panel noted that differences in the interpretation of the word ‘terminal’ (which some
members of the community thought was confined to a person with cancer) led, in
part, to including ‘chronic’ and ‘neurodegenerative’ in the eligibility criteria. The Panel
recommended that ‘there should not be a reference to a particular type of disease or
iliness’ in the eligibility criteria, noting that this ‘is not helpful’ and ‘may cause undue

Explanatory Memorandum, Voluntary Assisted Dying Bill 2017 (Vic) 3—4. See also Explanatory Memorandum, Voluntary
Assisted Dying Bill 2019 (WA) 5.

Vic Ministerial Advisory Panel Final Report (2017) 67, in which the Panel observed that the term ‘serious’ is ‘too broad and
subjective, making it difficult to define in a way that would provide useful and consistent guidance to the community and health
practitioners’. The Panel also considered that only diseases, illnesses and medical conditions that will cause death should be
included in the eligibility criteria, and that a ‘serious and incurable’ condition will not always cause death: 69.

Ibid 70, in which the Panel noted that for some people ‘terminal’ might be taken to mean that a person is close to death, while
for others it may mean that the disease, illness or medical condition is not curable. See also WA Ministerial Expert Panel Final
Report (2019) 33.

Ibid 66—70.

WA Ministerial Expert Panel Final Report (2019) 34.

Vic Guidance for Health Practitioners (2019) 37. See also Vic Ministerial Advisory Panel Final Report (2017) 69.

WA Ministerial Expert Panel Final Report (2019) 33, Rec 7.

Ibid 68.

WA Joint Select Committee on End of Life Choices Report (2018) [7.89], Rec 24. See also [7.30].
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concern’. It recommended adopting the Victorian formulation of ‘advanced, progressive
and will cause death’.'

Incurable
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In Victoria, the criteria also state that the disease, illness or medical condition must
be ‘incurable’.?2

The Victorian Parliamentary Committee recommended that the eligibility criteria should
include a criterion that the person is suffering from a ‘serious and incurable’ condition.
The Victorian Panel considered that the term ‘serious’ was imprecise. Instead, it
recommended the term ‘advanced, progressive and will cause death’. However, it chose
to retain the word ‘incurable’, noting that it:>*

is well understood by medical practitioners to mean a medical condition that cannot be
cured. Medical treatment for a person suffering from an incurable medical condition ...
may have the effect of delaying a person’s death; however, it will not cure the person’s
medical condition. Instead, the medical treatment aims to manage the symptoms of the
medical condition to promote the person’s quality of life and ensure their comfort.

The Panel did not consider that it was necessary for the legislation to define ‘incurable’.
However, it explained that whether a disease, iliness or medical condition is ‘incurable’
is to be determined only by taking into account treatments that are available and
acceptable to the person. It does not require that all treatment options to manage the
person’s symptoms must be exhausted or proven futile. Such an interpretation would be
inconsistent with an individual’s right to refuse medical treatment that is not acceptable
to them. A person may refuse medical treatment options that are available but not
acceptable to them and should not be prevented from accessing voluntary assisted
dying on that basis.?®

The eligibility criteria in Western Australia do not include a requirement that the
disease, illness or medical condition be incurable. Two reasons were given during the
Parliamentary Debates for this:?

Firstly, the Western Australian bill already requires that the person have a disease,
illness or medical condition that is advanced and progressive and will cause death
within a time frame of six months or 12 months in neurodegenerative conditions.
Secondly, it is not appropriate to require a person to exhaust all treatment options
which may result in the disease, iliness or medical condition being completely cured
and through which the person’s quality of life would be significantly compromised or
lost. Every person should be able to determine which treatment options they wish to
adopt. An adult patient of sound mind may refuse medical treatment even if that refusal
may lead to their death. The bill does not require a patient to undergo treatment that
will prolong their life or that might cure them, because to do so would cut across the
fundamental principle of patient autonomy. The issue around ‘incurable’ essentially is
that if that term were included, it would therefore potentially require a patient to undergo
treatment options that they may not wish to undergo.

The Tasmanian Act requires the person to have a disease, illness, injury or medical
condition that is ‘advanced, incurable and irreversible’ and ‘is expected to cause the
death of the person’.?” It provides:?®

WA Ministerial Expert Panel Final Report (2019) 33—-4, Rec 7.

Voluntary Assisted Dying Act 2017 (Vic) s 9(1)(d)(i).

Vic Parliamentary Committee Final Report (2016) Rec 49.

Vic Ministerial Advisory Panel Final Report (2017) 67. See also Explanatory Memorandum, Voluntary Assisted Dying Bill 2017
(Vic) 3.

Vic Ministerial Advisory Panel Final Report (2017) 67. See also Explanatory Memorandum, Voluntary Assisted Dying Bill 2017
(Vic) 3—4; Vic Guidance for Health Practitioners (2019) 37.

Western Australia, Parliamentary Debates, Legislative Assembly, 5 September 2019, 6586 (M McGowan, Premier). See further
6587 (M McGowan, Premier), and 6603 (R Cook, Minister for Health).

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 6(1)(a)—(b).

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 6(2).
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For the purposes of this Act, a disease, illness, injury, or medical condition, of a person
is incurable and irreversible and is expected to cause the death of the person if there is
no reasonably available treatment that —

(@) is acceptable to the person; and

(b) can cure or reverse the disease, illness, injury or medical condition and prevent
the expected death of the person from the disease, illness, injury or medical condition.

Mental illness or disability

7.24

7.25

The legislation in Victoria, Western Australia, and Tasmania?® makes it clear that a
mental illness or disability is not an eligible condition for the purposes of accessing
voluntary assisted dying.3® However, having a mental iliness or disability does not
exclude a person from accessing voluntary assisted dying if the person otherwise
satisfies all the eligibility criteria (including having an eligible condition that is advanced,
progressive and will cause death, and having decision-making capacity for voluntary
assisted dying).' The Victorian Health Minister explained, for example, that:3?

While disability may be caused by, or be a symptom of, a disease, illness or medical
condition, disability itself will not constitute a disease, illness or medical condition. For
example, a person with motor neurone disease may have a range of disabilities that
are a result of their disease. These disabilities are not the reason the person may be
eligible. The motor neurone disease, which is a disease that will cause death, is what
would make the person eligible.

This approach ensures that people with a mental illness or disability are afforded

the same rights and protections as other members of the community and are not
discriminated against or denied access to voluntary assisted dying if they meet all the
eligibility criteria.®?

Overseas jurisdictions
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29

30

31

32
33

34

35

Like Victoria, Western Australia and Tasmania, laws in New Zealand and the United
States limit eligibility to a person who is at the end of life and has been diagnosed with a
life-limiting disease or illness that is expected to cause death within a specific timeframe.

In New Zealand, the person must have been diagnosed with a ‘terminal illness that is
likely to end the person’s life within six months’, be in ‘an advanced state of irreversible
decline in physical capability’ and be experiencing ‘unbearable suffering that cannot be
relieved in a manner that the person considers tolerable’.?* The law also states that a
person is not eligible for assisted dying by reason only that the person ‘is suffering from
any form of mental disorder or mental illness’, or ‘has a disability of any kind’, or ‘is of
advanced age’.®®

Voluntary Assisted Dying Act 2017 (Vic) s 9(2), (3); Voluntary Assisted Dying Act 2019 (WA) s 16(2); End-of-Life Choices
(Voluntary Assisted Dying) Act 2021 (Tas) s 10(2). The wording in Tasmania differs. It provides that that ‘for the purposes of

this Act, a person is not eligible to access voluntary assisted dying by reason only that the person has a mental iliness’. The
legislation in Victoria, Western Australia and Tasmania provides, respectively, that ‘mental iliness’ has the same meaning as
within the Mental Health Act 2014 (Vic), or as defined in section 4 of the Mental Health Act 2014 (WA), or as withing the meaning
of the Mental Health Act 2013 (Tas). The legislation in Victoria and Tasmania provides, respectively, that ‘disability’ has the same
meaning as within section 3(1) of the Disability Act 2006 (Vic), or within the meaning of the Disability Services Act 2011 (Tas).
The term ‘disability’ is not defined in the Voluntary Assisted Dying Act 2019 (WA).

Explanatory Memorandum, Voluntary Assisted Dying Bill 2017 (Vic) 4; Explanatory Memorandum, Voluntary Assisted Dying Bill
2019 (WA) 6. See also Vic Ministerial Advisory Panel Final Report (2017) 68, 80—82, 83-5, Recs 5, 6; WA Ministerial Expert
Panel Final Report (2019) 40, Rec 10.

It was also noted that there are strong safeguards for people who have a mental iliness as they must have decision-making
capacity and, if the assessing medical practitioner is in doubt about whether they have decision-making capacity, there is a
requirement for a referral to an appropriate specialist: Vic Ministerial Advisory Panel Final Report (2017) 82.

Victoria, Parliamentary Debates, Legislative Assembly, 21 September 2017, 2951 (J Hennessy, Minister for Health).

Vic Ministerial Advisory Panel Final Report (2017) 81-2, 83—5; WA Ministerial Expert Panel Final Report (2019) 40. In
Queensland, see the Human Rights Act 2019 (Qld) s 15 for the right to recognition and equality before the law.

End of Life Choice Act 2019 (NZ) s 5(1)(c)—(e). See further Explanatory notes, End of Life Choice Bill 2019 (NZ) 1; Attorney-
General (NZ), Report of the Attorney-General under the New Zealand Bill of Rights Act 1990 on the End of Life Choice Bill
(Report, August 2017) 2.

End of Life Choice Act 2019 (NZ) s 5(2).
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Various state laws in the United States provide that the person must be suffering from a
‘terminal’ disease or illness that is ‘incurable and irreversible’ and will, within reasonable
medical judgement, ‘result in’ or ‘produce’ death within six months.3¢

In contrast, under the legislation in Belgium, Luxembourg, the Netherlands, and Canada:*”

People access [voluntary assisted dying] because of the seriousness of their condition
and the suffering that results from their total circumstances, not because they have a
particular medical condition.

The legislation variously provides that the person must:

* In Belgium—be in a ‘medically futile situation’ and report ‘a constant and unbearable
physical or psychological suffering’ that ‘cannot be alleviated and that results from a
serious and incurable accidental or pathological affliction’;*

* In Luxembourg—Dbe in a severe and incurable terminal medical situation and
‘have constant and unbearable physical or mental suffering without prospects of
improvement’;*°

* In The Netherlands—be experiencing ‘unbearable suffering without prospect of
improvement’;*° or

* In Canada—have a ‘grievous and irremediable medical condition’, which is defined
to mean that:*

(@) they have a serious and incurable iliness, disease or disability;
(b) they are in an advanced state of irreversible decline in capability; and

(c) thatillness, disease or disability or that state of decline causes them
enduring physical or psychological suffering that is intolerable to them and
that cannot be relieved under the conditions that they consider acceptable.

Until recently, the federal legislation in Canada also required that the person’s natural
death had become ‘reasonably foreseeable’. This requirement was found to be
unconstitutional .42

In those jurisdictions, eligibility for access to voluntary assisted dying is not limited to a
person who is diagnosed with a particular life-limiting disease, illness or medical condition.
The key criterion is their level of suffering and the seriousness of their condition.

See California End of Life Option Act 2015, Cal Health and Safety Code §§ 443.1(q), 443.2(a)(1); Colorado End of Life

Options Act 2016, Colo Rev Stat §§ 25 48 102(16), 25 48 103(a); District of Columbia Death with Dignity Act 2016, DC Code

§§ 7-661.01(16), 7-661.03 (a)(1)(A); Hawaii Our Care Our Choice Act 2018, Haw Rev Stat §§ 327L-1 (definition of ‘terminal
disease’), 327L-2; Maine Death with Dignity Act 2019, Me Rev Stat Ann § 2140(2)(M), (4); Oregon Death with Dignity Act 1997, Or
Rev Stat §§ 127.800.1.01(12), 127.805.2.01; Vermont Patient Choice at End of Life Act 2013, 18 VT Stat Ann §§ 5281(10), 5283(a)
(5)(A); Washington Death with Dignity Act 2008, RCW §§ 70.245.010(13), 70.245.020(1). See also New Jersey Medical Aid in
Dying for the Terminally Ill Act 2019, NJ Stat Ann §§ 26:16 3, 26:16 4, which similarly requires that the person is terminally ill,
which is relevantly defined to mean that the patient is ‘in the terminal state of an irreversibly fatal iliness, disease, or condition with
a prognosis, based upon reasonable medical certainty, of a life expectancy of six months or less’.

Dying with Dignity Tasmania, Voluntary Assisted Dying—Overview of the Current Situation (August 2020) 7.

Belgian Euthanasia Act 2002, Article 3, § 1.

Luxembourg Law on Euthanasia and Assisted Suicide 2009, Article 2 ss 1(3), 4(3). See further Ministry of Health and Ministry

of Social Security (Luxembourg), Euthanasia and assisted suicide law of 16 March 2009: 25 questions 25 answers (June 2010,
English translation) 13.

The Netherlands Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2001, s 2(1)(b). It has been held
that ‘suffering’ must have a medical dimension; that is, ‘there must be a state that can be described as a disease or medical
condition’. However, there is no requirement that the person have a single life-threatening disease, iliness or medical condition:
Regional Euthanasia Review Committees (Netherlands), Euthanasia Code 2018: Review Procedures in Practice (2018) 22.
Canada Criminal Code, RSC 1985, ¢ C46, s 241.2(1)(c), (2). Cf The legislation in Quebec which requires, among other things,
that the person must suffer from a ‘serious and incurable’ iliness and ‘be in an advanced state of irreversible decline in capability’
to access medical aid in dying: Quebec Act respecting end-of-life care, RSQ, ¢ $32.0001, s 26(4)—(5).

See [7.90] below.
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In some jurisdictions (for example, Belgium, Luxembourg, and the Netherlands), a person
may seek to access voluntary assisted dying solely because of a mental iliness.*®

The federal legislation in Canada was recently amended to specify that persons

whose sole underlying medical condition is a mental iliness are not eligible for medical
assistance in dying.** This was prompted by the repeal of the eligibility criterion that

the person’s natural death must have become reasonably foreseeable, broadening
medical assistance in dying beyond the end of life context.*®* However, the Amending
Act includes a clause to repeal this provision automatically on 17 March 2023 (two years
after the day on which it received royal assent) (17 March 2021). It was considered
that:*6

further consultation and deliberation are required to determine whether it is
appropriate and, if so, how to provide medical assistance in dying to persons whose
sole underlying medical condition is a mental iliness in light of the inherent risks and
complexity of the provision of medical assistance in dying in those circumstances.

The inherent risks and complexities include:*

suicidality being a symptom of some mental illnesses, the impossibility of predicting
whether in any given case symptoms will improve or not and the increased difficulty of
capacity assessments.

The Amending Act provides that there must be an independent expert review about
‘protocols, guidance and safeguards to apply to requests made for medical assistance
in dying by persons who have a mental illness’, to report to the Minister of Justice and
the Minister of Health no later than one year after 17 March 2021.48

Parliamentary Committee and the White and Willmott Model
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In Queensland, the Parliamentary Committee found that most Queenslanders
supported legislating for voluntary assisted dying in Queensland as an end of life option
for people who are dying, to reduce unnecessary suffering.*® It recommended that any
scheme in Queensland should require that, to be eligible, a person ‘must be diagnosed
by a medical practitioner as having an advanced and progressive terminal, chronic or
neurodegenerative medical condition’ that will cause death.*®

The Parliamentary Committee also considered that:®’

people should not be automatically excluded from voluntary assisted dying simply

However, most people who access assisted dying in these jurisdictions have cancers, neurodegenerative diseases or chronic
heart or respiratory diseases. In the Netherlands, there were 6126 notifications of euthanasia in 2018. Of those, 67 (1%) cases
involved patients with psychiatric disorders: Regional Euthanasia Review Committees (The Netherlands), Annual Report (2018)
(English translation) 5, 11, 15, 40-2. In Belgium, there were 2357 reports in 2018. Of those, ‘requests for euthanasia on the basis
of mental disorders and behaviour remain marginal (2.4% of all euthanasia)’: J Eyckmans, ‘Belgian euthanasia—Figures for the
year 2018, Dying for Choice (Blog post, 28 February 2019) <https://dyingforchoice.com/blogs/belgian-euthanasia-report-2018-
released>. See further Council of Canadian Academies, The State of Knowledge on Medical Assistance in Dying Where a Mental
Disorder is the Sole Underlying Medical Condition, Report (2018) ch 5.

Canada Criminal Code, RSC 1985, ¢ C-46 s 241.2(2.1) (as inserted by An Act to amend the Criminal Code (medical assistance in
dying), SC 2021 (2nd Sess), ¢ 2, s 1(2).

Canada, Parliament, House of Commons Debates, 43rd Parl, 2nd Sess, Vol 150, No 64 (23 February 2021) 1034 (D Lametti,
Minister of Justice). Although there was previously no such provision, a person with a mental iliness as their sole underlying
condition was unlikely to satisfy all the eligibility criteria for access to medical assistance in dying, given that it was limited to
people at the end of life whose natural death had become reasonably foreseeable: See further Council of Canadian Academies,
The State of Knowledge on Medical Assistance in Dying Where a Mental Disorder is the Sole Underlying Medical Condition,
Report (2018) ch 4.

An Act to amend the Criminal Code (medical assistance in dying), SC 2021 (2nd Sess), ¢ 2, preamble, s 1(2). See further
Canada, Parliament, House of Commons Debates, 43rd Parl, 2nd Sess, Vol 150, No 64 (23 February 2021) 1034—1039

(D Lametti, Minister of Justice).

Canada, Parliament, House of Commons Debates, 43rd Parl, 2nd Sess, Vol 150, No 64 (23 February 2021) 1034 (D Lametti,
Minister of Justice).

It also provides that there must be a comprehensive parliamentary committee review, including about the issue of mental iliness
as a sole underlying cause for access to medical assistance in dying: An Act to amend the Criminal Code (medical assistance in
dying), SC 2021 (2nd Sess), ¢ 2, 3.1(1)—(3), 5(1)—(6).

Qld Parliamentary Committee Report No 34 (2020) [5.1], [5.3], [6.1]. The Committee received 4 719 submissions and held

34 hearings and forums: [1.5]-[1.6]. It defined ‘end of life’ care to mean ‘care provided to a patient with a life-limiting illness during
the last stages of life’: Glossary.

Ibid 120, Rec 4.

Ibid 133.
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because they have been diagnosed as having a mental illness. Similarly, people with
a mental illness diagnosis should not automatically be considered eligible for voluntary
assisted dying because of their iliness. Their eligibility to access voluntary assisted
dying needs to be considered on the same basis as anyone else seeking to access
voluntary assisted dying.

The Committee recommended that any voluntary assisted dying scheme in Queensland
should provide that:%?

a person who is otherwise eligible to access the scheme not be rendered ineligible
only because the person has a mental health condition, provided that the person has
decision-making capacity.

Like Victoria, the White and Willmott Model provides that the person must be diagnosed
with a medical condition that is ‘incurable’ and ‘advanced, progressive and will cause
death’.5® Clause 10(1) states that:

Whether a person’s medical condition will cause the person’s death is to be determined
by reference to available medical treatment that is acceptable to the person.

The explanatory notes state that ‘many of the key policy decisions are explained in

the book chapter “A Values-based Model for Reform”; and are not repeated in the
explanatory notes.>* That article predates the drafting of the White and Willmott Model
and the Victorian and Western Australian legislation. In the article, the authors favoured
including as one of the eligibility criteria a requirement that the person has a ‘serious
and incurable medical condition that will cause the person’s death’.5® This differs from
the form of words used in the White and Willmott Model. The authors do not explain
why they adopted the form of wording that the medical condition must be ‘incurable’ and
‘advanced, progressive and will cause death’, other than noting that ‘the starting point
for drafting the eligibility criteria in clause 9 was broadly the approach in the Voluntary
Assisted Dying Act 2017 (Vic).5¢

However, in the article, the authors explain that an approach that limits eligibility to those
diagnosed with a condition that will cause death is justified by the need to balance the
value of life with the values of autonomy and reducing suffering:®’

A justifiable approach is to recognise that the state’s interest in preserving life is
weighty where a person is healthy, well and free from pain. But that interest is
outweighed by other values such as autonomy and reducing suffering when both: (1)
the person has a condition that will inevitably cause death, and (2) the person too has
formed the view that the value of his or her life is outweighed by the disvalue of his

or her suffering ... In such a case, the value of life would yield to the collective weight
of the values of autonomy (as expressed in that person’s choice to die) and reducing
suffering.

Unlike Victoria, Western Australia and Tasmania, the White and Willmott Model does not
state that persons are not eligible to access voluntary assisted dying only because they
have a disability or a mental illness. In the article, the authors explained that:%®

If a person with a disability has a medical condition which, if untreated, would result in
death, and that person satisfies the other eligibility requirements, we consider there to
be no justification for excluding that person from assisted dying should they choose it.

Ibid Rec 10.

White and Willmott Model cl 9(e)(i)—(ii).

Explanatory Notes, White and Willmott Model, 2, referring to L Willmott and B White, ‘Assisted Dying in Australia: A Values based
Model for Reform’ in | Freckelton and K Petersen (eds) Tensions and Traumas in Health Law (The Federation Press, 2017).

L Willmott and B White, ‘Assisted Dying in Australia: A Values based Model for Reform’ in | Freckelton and K Petersen (eds)
Tensions and Traumas in Health Law (The Federation Press, 2017) 503.

Explanatory Notes, White and Willmott Model, 3.

L Willmott and B White, ‘Assisted Dying in Australia: A Values based Model for Reform’ in | Freckelton and K Petersen (eds)
Tensions and Traumas in Health Law (The Federation Press, 2017) 502-3.

Ibid 504, 509.
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Our Consultation Paper asked whether the eligibility criteria should require the person to
have been diagnosed with a disease, illness or medical condition that:>°

(@) is incurable, advanced, progressive and will cause death (as in Victoria); or
(b) is advanced, progressive and will cause death (as in Western Australia).

We also asked whether the eligibility criteria should state that a person with a disability
or a diagnosed mental iliness alone is ineligible for voluntary assisted dying.®°

Some respondents submitted that the eligibility criteria should provide that the person
must be diagnosed with a disease, iliness or medical condition that is ‘incurable,
advanced, progressive and will cause death’, as in Victoria and the White and Willmott
Model.®*

The Australian and New Zealand College of Anaesthetists & the Faculty of Pain
Medicine submitted that:

end of life should be based on the incurable nature of a disease with a known rapid
progression.

Palliative Care Social Work Australia submitted that:

‘Incurable’ is an appropriate criterion for inclusion, as it clarifies that there is an end
to the person’s life as opposed to having an advanced disease. An advanced disease
may be chronic and last for many years. ‘Incurable’ as a term reminds all medical
practitioners to consider whether the criteria is being fulfilled e.g. is the disease
process incurable?

The Anglican Bishop of North Queensland submitted that ‘incurable’ should be included
to ensure voluntary assisted dying is available only to people ‘for whom there is no hope
of further treatment’.

In contrast, some respondents preferred the Western Australian model: that the
condition is ‘advanced, progressive and will cause death’. They considered that the term
‘incurable’ should not be included because it does not meaningfully add to the eligibility
criteria and could introduce uncertainty as to how it should be interpreted in the context
of eligibility for voluntary assisted dying.

Two academics jointly submitted that:

The addition of ‘incurable’ as an eligibility requirement does not add value to the proposed
provision. Instead, to the extent it is not redundant with ‘advanced’, ‘progressive’ and ‘will
cause death, it raises questions about how incurability should be defined.

Avant Mutual Group Limited submitted that:

The phrase ‘advanced, progressive and will cause death’ demonstrates that the
disease or illness is very serious and on a deteriorating trajectory. This phrase
suggests that the disease or iliness is incurable. The addition of ‘incurable’ is
superfluous and will be harder for medical practitioners to determine with certainty.

In particular, some respondents expressed concern that ‘incurable’ should not be
interpreted to mean that all treatment options must be exhausted, including novel or
experimental treatments or treatments that are available but not acceptable to the
person. Some of those respondents noted that often the treatment may itself cause
suffering or side-effects, and that people have a right to refuse medical treatment and
should be able to access voluntary assisted dying if they exercise that right.

QLRC Consultation Paper No 79 (2020) Q-5.

Ibid Q-6.

Palliative Care Nurses Australia Inc stated that this formulation ‘is more descriptive’. A medical practitioner submitted that these
terms are ‘in common use in clinical settings’ and are appropriate.
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MIGA submitted that:

The Western Australian approach of a disease, illness or medical condition which is
advanced, progressive and will cause death avoids the inherent uncertainties of an
‘incurable’ condition. Use of ‘incurable’ leaves opens scope for arguments that any
potential treatment that offers the prospect of a cure, however remote and whatever its
efficacy or side effects, would render the relevant disease, iliness or medical condition
ineligible.

Dying with Dignity NSW submitted that:

There may be cases where a condition might technically be curable, but the patient
does not want to endure it. An example would be an elderly person with multiple
medical conditions including acute myeloid leukaemia, for whom a bone marrow
transplant is suggested. Such a person should have the right to refuse this very
arduous treatment and also to make a valid request for [voluntary assisted dying].

An academic, Ms Jodhi Rutherford, reported the findings of a study of medical
practitioners’ general knowledge and perspectives of the Victorian Act. She submitted
that participants in the study:52

express concern about how patients might satisfy the requirement for an incurable
iliness if there are medical treatments available which may prolong life.

A few respondents submitted that, if the term ‘incurable’ is included in the draft
legislation, it could be defined to provide some further clarification. Professors White
and Willmott submitted that it could be defined to mean ‘incurable by reference to
available medical treatment that is acceptable to the person’. MIGA submitted that:

If the ‘incurable’ criterion was used, a ‘for the avoidance of doubt’ provision should be
included in the draft legislation, setting out that it is not intended to exclude diseases,
illnesses or medical conditions where there is no reasonable expectation of a cure.

Respondents who submitted that the eligibility criteria should stipulate that the person
must be diagnosed with a condition that is either ‘incurable, advanced, progressive and
will cause death’ or ‘advanced, progressive and will cause death’ had differing views
about whether the legislation should also state that persons with a disability or mental
illness alone are not eligible to access the scheme.

Many respondents noted that it would be discriminatory to preclude a person who has

a disability or a mental illness from accessing the scheme if they otherwise meet the
criteria, including that they have been diagnosed with a disease, illness or medical
condition that is advanced, progressive and will cause death, and have decision-making
capacity for voluntary assisted dying. Some respondents considered that there should
be additional support or safeguards for a person with a disability or mental illness who
wishes to access the scheme.

Some respondents submitted that the legislation should state that mental illness or
disability alone is not an eligible disease, illness or medical condition for the purposes
of accessing voluntary assisted dying. However, this should not preclude a person who
has a mental illness or disability if the person otherwise meets the eligibility criteria.

Queenslanders with Disability Network supported this approach, submitting that it:

ensures that people with mental illness or disability have equitable access in the same
way as others and will not be discriminated against or denied access to [voluntary
assisted dying].

Some respondents submitted that the legislation could also state that persons who

See also J Rutherford, ‘Doctors and the Voluntary Assisted Dying Act 2017 (Vic): Knowledge and Perspectives’ (2020) 27(4)
Journal of Law and Medicine 952. This article reports the findings of a qualitative study of 25 Victorian medical practitioners with
no in-principle objection towards the legalisation of voluntary assisted dying. The participants on the study were recruited form
a range of medical specialties which made them likely to encounter a request for voluntary assisted dying and were interviewed
about their understanding and perspectives of the law.



7.63

7.64

7.65

7.66

7.67

7.68

7.69

Chapter 7: Eligibility

have a mental iliness or disability can access voluntary assisted dying if they meet the
eligibility criteria.

Dying with Dignity NSW submitted that:

it is undesirable that the legislation should send a message to disabled or mentally ill
people that this option is not for them. Perhaps a clause could be included which says
a disabled or mentally ill person can access [voluntary assisted dying] provided they
meet the conditions of eligibility, which of course include having a medical condition
that will lead to death.

A few respondents submitted that the legislation should also state that advanced age on
its own does not make a person eligible.

The Uniting Church in Australia Queensland Synod, Wesley Mission Queensland and
UnitingCare Qld submitted that:%3

Disability, mental health or frailty should not be in itself an eligibility criterion. This would
significantly devalue the life and experience of people with a disability, the aged and
frail, and people experiencing mental iliness.

In contrast, some respondents submitted that a person should be able to access
voluntary assisted dying because of mental iliness or disability alone. For example, a
retired medical practitioner submitted that a person should be able to choose to access
the scheme if they are suffering from a severe and permanent condition that is not
progressive or terminal—such as a severe spinal injury causing paralysis—or if they
have suffered a stroke causing loss of bodily functions.

Two members of the public jointly submitted that a person should be able to access
voluntary assisted dying solely on the grounds of a mental illness, such as chronic
intractable depression, that has not responded to reasonable, extended treatment.

Some submitted that eligibility should not be limited to a person diagnosed with a
particular life-limiting disease, illness or medical condition. Many of these respondents
submitted that the key criteria should be the person’s level of suffering and the
seriousness of their condition, consistent with the approach in some overseas
jurisdictions.

Several respondents submitted that a person should be eligible to access voluntary
assisted dying because of loss of quality of life.5* A few submitted that eligibility should
not be based solely on medical reasons—that it should be the person’s choice to
access voluntary assisted dying.

The Commission’s view

7.70

7.71

63

64

One of the eligibility criteria in the draft Bill should be that the person has been
diagnosed with a disease, illness or medical condition that:

* is advanced, progressive and will cause death;
* is expected to cause death within 12 months; and
* is causing suffering that the person considers to be intolerable.

This combination of eligibility criteria clarifies that voluntary assisted dying is an option only
for people at the end of life who are suffering and dying. It is not a choice between life and
death; it is an option for those who are in the process of dying to exercise some control over
how and when they die. This approach strikes the right balance between the fundamental
value of human life and the values of individual autonomy and reduced suffering.

This respondent submitted that eligibility for access to voluntary assisted dying should be limited to persons with physical pain
that is unrelievable and considered intolerable for the person and that cannot be relieved from high quality palliative care.

Two members of the public jointly submitted that a person should be able to choose to access voluntary assisted dying in
circumstances where they do not have a terminal condition but their quality of life is severely diminished, such as where a person
has lost both their hearing and eyesight and no longer believes they have any quality of life.
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Voluntary assisted dying is a complex issue with a diversity of views in the community
as to who should be eligible to access it. This was reflected in the submissions we
received, as well as those received by the Parliamentary Committee.®® However,

the Parliamentary Committee found that most Queenslanders supported legislating
for voluntary assisted dying in Queensland as an end of life option for people who

are dying, to reduce unnecessary suffering.®® Similarly, most respondents to our
Consultation Paper favoured a legislative approach that limits eligibility to people at the
end of life who are suffering and dying.

The requirement that the person must be diagnosed with a condition that is ‘advanced,
progressive and will cause death’ makes it clear that a person is eligible for voluntary
assisted dying only if they have an eligible condition that is very serious, is on a
deteriorating trajectory and will cause death. This term is consistent with the legislation
in Victoria and Western Australia. It is clear, precise, and reflects contemporary medical
terminology used and understood in Australia.

We do not consider it necessary to include the word ‘incurable’ in the eligibility criteria.
It does not materially add to the other eligibility criteria, which require the person to be
diagnosed with a disease, illness or medical condition that is ‘advanced, progressive
and will cause death’, and that is expected to cause death within 12 months. The word
‘incurable’ could cause uncertainty and confusion about the extent to which a person
must have exhausted all available treatment options before becoming eligible to access
voluntary assisted dying, even though such an interpretation is inconsistent with a
person’s right to refuse medical treatment that is not acceptable to them.

Similarly, referring to specific diseases, illnesses or medical conditions, such as
‘terminal’, ‘chronic’ or ‘neurodegenerative’, is not necessary or desirable.

Whether a person has a disease, iliness or medical condition that is ‘advanced,
progressive and will cause death’ is a clinical determination made taking into account
the person’s individual circumstances, including their condition, comorbidities, and the
available treatments that they are prepared to accept.

To avoid doubt and to allay any concerns, the draft Bill states that a person is not eligible
for voluntary assisted dying only because the person has a disability or mental illness.
However, such a person may be eligible if they meet all the eligibility criteria (including
diagnosed with a disease, illness or medical condition that is advanced, progressive

and will cause death, and decision-making capacity for voluntary assisted dying). This
makes it clear that people who have a disability or who are diagnosed with a mental
illness have the same rights and protections as other members of the community and
therefore should not be denied access to voluntary assisted dying.

In some circumstances, a person with a mental illness will lack the decision-making
capacity required to access voluntary assisted dying. Like anyone else who lacks the
required capacity, such a person is ineligible.

Timeframe until death
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Many respondents argued that it was not necessary to include in the eligibility criteria

a timeframe until death (that is, the person is expected to die from the disease, iliness
or medical condition within a certain period) since the condition must be advanced and
progressive. Our reasons for considering that there should be a timeframe, and that the
timeframe should be 12 months, are explained below.

The Commission received 126 submissions, and the Parliamentary Committee received 4 719 submissions and held 34 hearings
and forums: see the discussion of the Commission’s process in the Preface and Qld Parliamentary Committee Report No 34
(2020) [1.5]-[1.6].

Qld Parliamentary Committee Report No 34 (2020) [5.1], [5.3], [6.1]. The Committee defined ‘end of life’ care to mean ‘care
provided to a patient with a life-limiting illness during the last stages of life’: Glossary.
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Victoria and Western Australia
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The eligibility criteria in Victoria and Western Australia include a requirement that the
person be diagnosed with a disease, illness or medical condition that is expected to
cause death within a specific timeframe. For Victoria, the person must be diagnosed
with a condition that is expected to cause death within weeks or months, not exceeding
six months, or 12 months for a neurodegenerative condition.®” For Western Australia,
the person must be diagnosed with at least one condition that will, on the balance

of probabilities, cause death within a period of six months, or 12 months for a
neurodegenerative condition.®®

Whether a disease, iliness or medical condition is expected to cause death within those
timeframes is a clinical determination made by the medical practitioner, based on the
person’s circumstances, including condition, comorbidities and treatment choices.®® In
Victoria, the guidance for health practitioners explains that:”®

The medical practitioner is expected to use their clinical expertise and experience

to determine if the patient’'s medical condition is expected to cause death within six
months [or,] [i]f the patient’s medical condition is neurodegenerative, ... within twelve
months.

Reasons for the inclusion of a specific timeframe until death
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The Victorian Parliamentary Committee and the Western Australian Joint Select
Committee considered that voluntary assisted dying legislation should not include a
specific timeframe within which death must be expected.

The Victorian Committee recommended that voluntary assisted dying should be
accessible to those who are at the end of life, which it defined as the final weeks or
months of life.”* However, it considered that ‘doctors are best placed to assess whether
a patient is at the end of life’ and that ‘empowering doctors to make this assessment is
preferable to allocating an arbitrary time limit’.”2

The Western Australian Committee considered that a prescribed time limit is ‘too
restrictive’, noting that ‘[sjJome individuals experience intractable suffering for months
or years prior to their death, particularly those with chronic or neurodegenerative
conditions’.” It recommended that the legislation should require that death be
reasonably foreseeable as a consequence of the condition.™

However, the inclusion of a specific timeframe was recommended by the Victorian

Voluntary Assisted Dying Act 2017 (Vic) s 9(1)(d)(iii), (4). The current SA Bills are in substantially similar terms: Voluntary Assisted
Dying Bill 2020 (SA) (HA Bill No 107) and Voluntary Assisted Dying Bill 2020 (SA) (LC Bill No 90) s 13(1)(d)(iii), (4).

Voluntary Assisted Dying Act 2019 (WA) s 16(1)(c)(ii). See also Western Australia, Parliamentary Debates, Legislative Assembly,
5 September 2019, 6606 (RH Cook, Minister for Health), explaining that:

In ongoing discussions with the expert panel and the Department of Justice, it was decided that ‘balance of probabilities’
provided the greatest clarity and the most utility in terms of defining this period.

See further Western Australia, Parliamentary Debates, Legislative Council, 26 November 2019, 9196 (S Dawson, Minister for
Environment, Disability Services, Electoral Affairs).

Explanatory Memorandum, Voluntary Assisted Dying Bill 2017 (Vic) 3—4. See also Explanatory Memorandum, Voluntary
Assisted Dying Bill 2019 (WA) 5.

Vic Guidance for Health Practitioners (2019) 38. The Guidance further states that:

It is important that in making any such determination, a medical practitioner acts within his or her scope of expertise or
experience and should always consider seeking specialist opinion where appropriate.
Vic Parliamentary Committee Final Report (2016) 223—4, Rec 49, annex 1 [1.3]. It also recommended that the person must be
suffering from a serious and incurable condition which is causing enduring and unbearable suffering that cannot be relieved in a
manner the patient deems tolerable.
Ibid 224, noting that ‘this model would in practice apply to those with weeks or months to live, not years, as is the experience in
overseas jurisdictions’.
WA Joint Select Committee on End of Life Choices Report (2018) [7.43]. It considered that ‘[a] criterion of advanced and
progressive terminal or chronic or neurodegenerative illness that is causing grievous and irremediable suffering for the person,
would be sufficient without a prescribed timeline until death’: 213—14, Finding 50. The Committee also recommended that ‘the
eligibility requirement in the legislation include that the person is experiencing grievous and irremediable suffering related to an
advanced and progressive terminal, chronic or neurodegenerative condition that cannot be alleviated in a manner acceptable to
the person’: [7.47], Rec 23.
Ibid [7.47], Rec 22.
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Ministerial Advisory Panel and the Western Australian Ministerial Expert Panel.” It was
seen to be an important additional safeguard to ensure that voluntary assisted dying is:"®

restricted to those whose death is already imminent; that is, to maintain the distinction
between this being a choice about the manner and timing of a person’s death rather
than a choice between life and death.

A specific timeframe also gave clear guidance to the community and medical
practitioners as to who may access the scheme and ensured consistency of approach in
applying and interpreting the eligibility criteria.””

The Victorian Panel and the Western Australian Panel did not support the use of a
general provision requiring that the person’s death must be ‘reasonably foreseeable’
as a result of the condition, without including a specific timeframe. A provision in
those terms was included in the federal legislation in Canada, and required that the
person’s death must be ‘reasonably foreseeable, taking into account all their medical
circumstances, without a prognosis necessarily having been made as to the specific
length of time that they have remaining’.”®

The Victorian Panel considered that a general ‘foreseeable future’ timeframe ‘does not
provide any clear guidance’ and ‘places the onus on medical practitioners to determine
what is foreseeable’.”®

The Western Australian Panel noted that there has been considerable difficulty in
interpreting and implementing the ‘reasonably foreseeable’ criterion in Canada, and that
it has been the subject of legal challenge.&°

The legal challenge was successful and the criterion was declared unconstitutional .®'
The Canadian Parliament has since repealed the criterion to allow a person whose
death is not reasonably foreseeable but who is suffering intolerably to access medical
assistance in dying, provided that the person otherwise meets all the eligibility criteria
and subject to additional procedural safeguards.®?

Reasons for the inclusion of a timeframe of six or 12 months
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The Victorian Panel and the Western Australian Panel each recommended a specific
timeframe of 12 months in the eligibility criteria.®?

A 12-month timeframe was considered to be consistent with current health care

WA Ministerial Expert Panel Final Report (2019) 36, Rec 2. See further 36—7, explaining that the Panel ‘worked from the basis
that death is reasonably foreseeable as a consequence of the condition’ as this was the recommendation made by the Joint
Select Committee, and had been accepted by the Government.

Ibid 38. It was also considered that the inclusion of a specific timeframe will ‘prevent expansion of this criterion through practice’:
Vic Ministerial Advisory Panel Final Report (2017) 72.

Vic Ministerial Advisory Panel Final Report (2017) 71-2; WA Ministerial Expert Panel Final Report (2019) 37 8.

Canada Criminal Code, RSC 1985, c C-46, s 241.2(2)(d) (repealed by An Act to amend the Criminal Code (medical assistance in
dying), SC 2021 (2nd Sess), ¢ 2, s 1(1)).

Department of Health and Human Services (Vic), Ministerial Advisory Panel on Voluntary Assisted Dying, Final Report (2017) 72.
WA Ministerial Expert Panel Final Report (2019) 38.

Truchon v Attorney General of Canada [2019] QCCS 3792. The legislation in Quebec required, among other things, that the
person must be ‘at the end of life’: Quebec Act respecting end-of-life care, RSQ, ¢ S-32.0001, s 26(3). That criterion was also
declared unconstitutional by Truchon v Attorney General of Canada. The Quebec Superior Court decision came into full force
and effect in Quebec on 26 March 2021: Department of Justice Canada, ‘Joint Statement by Ministers Lametti and Hajdu on
court ruling to extend the Truchon decision on medical assistance in dying’ (25 February 2021) <https:/www.canada.ca/en/
department-justice/news/2021/02/joint-statement-by-ministers-lametti-and-hajdu-on-court-ruling-to-extend-the-truchon-
decision-on-medical-assistance-in-dying.html>.

Canada Criminal Code, RSC 1985, ¢ C-46 s 241.2(2)(d) (repealed by An Act to amend the Criminal Code (medical assistance

in dying), SC 2021 (2nd Sess), ¢ 2, s 1(1). See also J Nichol and M Tiedemann, ‘Bill C-7: An Act to amend the Criminal Code
(medical assistance in dying)’, (Legislative Summary No 431C7E, Library of Parliament, Canada, 27 March 2020) 5, 6-9.

The Victorian Ministerial Advisory Panel recommended that one of the eligibility criteria for access to voluntary assisted dying
should be that the person is diagnosed with a disease, illness or medical condition that ‘is expected to cause death within weeks
or months, but no longer than 12 months’. The Western Australian Ministerial Expert Panel recommended that the eligibility
criteria should specify that ‘death is reasonably foreseeable for the person within a period of 12 months’: Vic Ministerial Advisory
Panel Final Report (2017) Rec 2; WA Ministerial Expert Panel Final Report (2019) Recs 2, 9.



https://www.canada.ca/en/department-justice/news/2021/02/joint-statement-by-ministers-lametti-and-hajdu-on-court-ruling-to-extend-the-truchon-decision-on-medical-assistance-in-dying.html
https://www.canada.ca/en/department-justice/news/2021/02/joint-statement-by-ministers-lametti-and-hajdu-on-court-ruling-to-extend-the-truchon-decision-on-medical-assistance-in-dying.html
https://www.canada.ca/en/department-justice/news/2021/02/joint-statement-by-ministers-lametti-and-hajdu-on-court-ruling-to-extend-the-truchon-decision-on-medical-assistance-in-dying.html
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practice and the end of life and palliative care framework in Australia.®* Both panels
noted that health practitioners commonly use the ‘surprise question’ (that is: ‘would | be
surprised if my patient died in the next 12 months?’) when planning and discussing the
treatment and care of people who are at the end of life, as well as other prognostication
assessment tools.8® The Western Australian Panel considered that such tools have
been shown to provide ‘an accurate, yet conservative predictor of the risk of death within
12 months’.8¢

The panels also noted that the timeframe of six months was first introduced in Oregon,
and subsequently adopted in other state legislation in the United States, because of
administrative and funding requirements for hospice care. This consideration is not
relevant in Australia.®”

Another reason given in support of a 12 month timeframe is that it acknowledges the clinical
trajectories of people with a non-cancer iliness. The Victorian Panel explained that:8®

although a six month timeframe is more consistent with an end of life clinical trajectory
for most advanced cancers, it does not necessarily reflect the clinical trajectories

of people who have other non-malignant incurable diseases, illnesses or medical
conditions that are advanced, progressive and will cause death, such as motor
neurone disease or chronic heart failure. The Panel is of the view that the timeframe
should, wherever possible, take into account the clinical trajectories of people with non-
cancer illness and so does not support the use of a six-month timeframe.

In particular, the Victorian Panel noted that a 12 month timeframe, as opposed

to a six month timeframe, ‘is more likely to encompass the clinical trajectories of
neurodegenerative diseases, such as motor neurone disease’, and that it had received
‘strong feedback that people with motor neurone disease should not be disadvantaged
because of the nature and clinical trajectory of this disease’.® It was further noted that:®°

the average life expectancy from disease onset is 2.5 years. As people with motor
neurone disease lose their fine motor skills relatively early in the disease’s trajectory
they may also lose the physical ability to self-administer the lethal dose of medication. It
is important that people with diseases, illnesses and medical conditions that affect fine
motor function are given sufficient time to consider all of their options, and a 12 month
timeframe will give them this opportunity. (note omitted)

The Western Australian Panel did not consider that there should be more than one
timeframe—for example, six months for some conditions and 12 months for others. In its
view:®!

it is difficult and potentially discriminatory to weight the suffering of one terminal
diagnosis above other terminal diagnoses.

Vic Ministerial Advisory Panel Final Report (2017) 73; WA Ministerial Expert Panel Final Report (2019) 38, referring in particular
to the Australian Commission on Safety and Quality in Health Care, National consensus statement: essential elements for safe
and high quality end of life care (2015) 2, 17-18, app a (definition of ‘endoflife care’) <https://www.safetyandquality.gov.au/our-
work/comprehensive-care/end-life-care/national-consensus-statement>. In Queensland, see Queensland Health, Statewide
strategy for end-of-life care 2015 (May 2015). See also Queensland Government, End-of-life care: Guidelines for decision-
making about withholding and withdrawing life-sustaining measures from adult patients: Guidance for health professionals
(Queensland Health, 2018), in relation to decision-making about withholding and withdrawing life-sustaining measures.

Vic Ministerial Advisory Panel Final Report (2017) 73; WA Ministerial Expert Panel Final Report (2019) 38, referring in particular
to the Australian Commission on Safety and Quality in Health Care, National consensus statement: essential elements for safe
and high quality end of life care (2015) 18 <https://www.safetyandquality.gov.au/our-work/comprehensive-care/end-life-care/
national-consensus-statement>; and the Supportive and Palliative Care Indicators Tool (‘SPICT’) available at: <https://www.spict.
org.uk> (University of Edinburgh, 2021). See also Victoria, Parliamentary Debates, Legislative Council, 21 November 2017, 6218
(G Jennings, Special Minister of State), referring to the Gold Standard Framework Prognostic Indicator Guidance.

WA Ministerial Expert Panel Final Report (2019) 38, referring to A Woolfield et al, ‘Predicting those who are at risk of dying within
six to twelve months in primary care: A retrospective case-control General Practice chat analysis’ 22 (11) (2019), Journal of
Palliative Medicine. It was also noted that ‘other research shows that clinicians tend to overestimate survival times: 38, referring
to NA Christakis and EB Lamont, ‘Extent and determinants of error in doctors’ prognoses in terminally ill patients: prospective
cohort study’ (2000) 320 (7233) British Medical Journal 469.

See, eg, Vic Ministerial Advisory Panel Final Report (2017) 72; WA Ministerial Expert Panel Final Report (2019) 38. See also Vic
Parliamentary Committee Final Report (2016) 223.

Vic Ministerial Advisory Panel Final Report (2017) 72.

Ibid 72-73.

Ibid 73.

WA Ministerial Expert Panel Final Report (2019) 39.


https://www.safetyandquality.gov.au/our-work/comprehensive-care/end-life-care/national-consensus-statement
https://www.safetyandquality.gov.au/our-work/comprehensive-care/end-life-care/national-consensus-statement
https://www.safetyandquality.gov.au/our-work/comprehensive-care/end-life-care/national-consensus-statement
https://www.safetyandquality.gov.au/our-work/comprehensive-care/end-life-care/national-consensus-statement
https://www.spict.org.uk
https://www.spict.org.uk
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The Victorian Panel considered that a timeframe longer than 12 months should not be
adopted as this would:®?

be inconsistent with the intention of the legislation, which is to apply to people who are
at the end of life and close to death.

As introduced, the Victorian Bill provided for a single timeframe not exceeding 12
months, consistent with the recommendation of the Victorian Panel.®®* However, the Bill
was amended to reduce the timeframe to six months:%

to recognise that in the Legislative Assembly and in the second-reading debate in

this chamber a number of members expressed concern about the time frame of the
prognosis in which a patient may enter into the voluntary assisted dying scheme. Some
people were concerned that the 12-month window of that prognosis was broader than it
should be given the circumstances of what they believed was the dominant trajectory of
pain and suffering and the likelihood of imminent death. This was, in their assessment,
easier to limit to six months rather than 12 months.

Another amendment was made to extend the timeframe to 12 months for those
diagnosed with a neurodegenerative disease, iliness or medical condition. This
amendment was made to address concerns that the six month timeframe was more
suited to advanced cancers, and that a 12 month timeframe accounted for the different
nature and clinical trajectories of neurodegenerative diseases.®

The approach in the Western Australian Act is consistent with the Victorian Act.®®

Some academics have criticised the different treatment for different types of diseases,
illnesses or medical conditions, observing that ‘this cannot be justified by reference to
the policy objectives’. In particular, they noted that this ‘gives greater protection to the
autonomous choices only of a narrow class of individuals’.®’

Tasmania
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In Tasmania, the legislation provides that the person must have a relevant medical
condition (unless exempted by the Voluntary Assisted Dying Commission). A relevant
medical condition is defined as a disease, illness, injury, or medical condition

that is expected to cause death within six months, or 12 months if the disease is
neurodegenerative.®®

As introduced in the upper house, the Tasmanian Bill did not include a specific
timeframe within which death must be expected.®®

In a document prepared to accompany the debate, Go Gentle Australia considered

Ibid 39.

Voluntary Assisted Dying Bill 2017 (Vic) s 9(1)(d)(iii) (as introduced).

Victoria, Parliamentary Debates, Legislative Council, 16 November 2017, 6097 (G Jennings, Special Minister of State).

See further Victoria, Parliamentary Debates, Legislative Assembly, 19 October 2017, 3432-3440; Victoria, Parliamentary
Debates, Legislative Council, 2 November 2017, 5626—5631. It was noted that a timeframe of six months has been operating
well in jurisdictions in the United States of America and appropriately limits eligibility for access to voluntary assisted dying to
someone who is close to death: Victoria, Parliamentary Debates, Legislative Assembly, 19 October 2017, 3433 (C McLeish);
and 3433 (N Angus). A number of members of parliament expressed concerns that a 12-month timeframe is too long, given
that prognostication is an inexact science. Some members of parliament expressed concerns that prognostication may be less
reliable the further away a person is from death: see, eg, Victoria, Parliamentary Debates, Legislative Assembly, 19 October
2017, 3433 (McLeish); 3435 (Ryall); 3439 (Thompson); 3440 (Clark). However, the Minister for Health noted that there is no
evidence of increased accuracy at 12 or six months and that clinicians tend to overestimate, rather than underestimate, life
expectancy: Victoria, Parliamentary Debates, Legislative Assembly, 19 October 2017, 3436 (J Hennessey, Minister for Health).
Victoria, Parliamentary Debates, Legislative Council, 16 November 2017, 6097—-8, 21 November 2017, 6216 (G Jennings, Special
Minister of State).

Western Australia, Parliamentary Debates, Legislative Assembly, 7 August 2019, 5137 (RH Cook, Minister for Health). See also
Western Australia, Parliamentary Debates, Legislative Council, 26 November 2019, 9196 (S Dawson, Minister for Environment,
Disability Services, Electoral Affairs).

B White et al, ‘Does the Voluntary Assisted Dying Act 2017 (Vic) Reflect Its Stated Policy Goals?’ (2020) 43(2) University of New
South Wales Law Journal 417, 434.

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) ss 6(1)(c), 10(1)(e).

Although one of the eligibility criteria was that the person must be suffering intolerably with a ‘relevant medical condition’,

which was defined to mean a ‘disease, iliness or injury, or medical condition’ that is ‘advanced, incurable and irreversible and

is expected to cause the death of the person’: End of Life Choices (Voluntary Assisted Dying) Bill 2020 (Tas) cll 5, 9(e) (as
introduced).
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that ‘there is no necessity to stipulate a time frame if the legislation makes it clear the
law is only for people at the end of their life’. It also explained that, while a timeframe to
expected death ‘is referenced extensively in palliative care in Australia’:'®

there may be good arguments not to include a time frame, especially for people

with degenerative chronic or neurological conditions. Often the progression of these
diseases are unpredictable — decline can happen swiftly and with devastating
consequences even in those patients whose death was not predicted for many months.
Sometimes, too, the suffering of an incurable and irreversible disease is greatest in
those who are not immediately dying: rather, they are condemned to even greater
suffering over a longer period.

For example, a person with advanced [multiple sclerosis] or with motor neurone
disease may face many years of extreme pain, loss of autonomy, indignity, and mental
anguish. People with terminal and debilitating chronic illnesses make up around 10%
of suicides each year in Australia, as indicated by evidence to the Victorian, [Western
Australian] and Queensland inquiries.

However, an amendment was moved during debate in the upper house to include a
specific timeframe of six months, or 12 months for a neurodegenerative disease, within
which the person’s death must be expected.'”’ The main reason given was that it is ‘very
strongly’ in line with the expectations of the community and the medical profession that
voluntary assisted dying should only be an option for those who are actively dying; it

is not a choice between life and death for those who are otherwise not dying.'? It was
therefore considered that ‘the default position should be that the person is facing death’
in the near future.'®®

The member who introduced the Bill responded that a specific timeframe may prolong
a person’s suffering and mean that they ‘have to wait until they have six months to go’
before they can start the process. He noted that in overseas jurisdictions that do not
include a specific timeframe, ‘most people... still end their life within the last two to three
weeks of their death’. He also noted that the Victorian Panel recommended a single
timeframe of 12 months.'%

There was a particular concern that some doctors may be hesitant to assess a person
as having six months to live until the person is clearly much closer to death, thus
delaying access to voluntary assisted dying in circumstances where the person is
suffering and, in some cases, until it becomes too late.'®

Another member noted that, although it is impossible to predict exactly when someone
will die, doctors frequently undertake these types of prognostic assessments in
circumstances where someone is being treated for a condition that will cause death:'%®

When you have had a diagnosis of a condition that is terminal, that is incurable, that is
likely to cause significant suffering, then obviously your doctor would have spoken to
you about all the implications associated with that — what the normal course of events

Go Gentle Australia, A Guide to the Debate on Voluntary Assisted Dying in Australia (2nd ed, August 2020) 19. See further
Queensland Parliamentary Committee Report No 34 (2020) [5.3.5], Table 1.

Tasmania, Parliamentary Debates, Legislative Council, 13 October 2020, 54 ff (R Forrest, Independent member for Murchison
and Chair of Committees), 81. An amendment was also made to enable a person to apply to the Voluntary Assisted Dying
Commission (the oversight body established under the Bill) for an exemption from this requirement, if the Commission is satisfied
that the prognosis of the person’s relevant medical condition is such that it should not apply to the person: see further Tasmania,
Parliamentary Debates, Legislative Council, 27 October 2020, 190 (R Forrest, Independent member for Murchison and Chair of
Committees). See End of Life Choices (Voluntary Assisted Dying) Bill 2020 (Tas) s 6(1)(c), (3)—(5) (Reprint of Bill as amended by
the Legislative Council).

Tasmania, Parliamentary Debates, Legislative Council, 13 October 2020, 54—6 (R Forrest, Independent member for Murchison
and Chair of Committees).

Ibid, 61 (J Palmer, Member for Rosevears).

Tasmania, Parliamentary Debates, Legislative Council, 13 October 2020, 57-60 (M Gaffney, Independent member for Mersey).
See further Tasmania, Parliamentary Debates, Legislative Council, 22 September 2020, 84, 86, 88—-91 (M Gaffney, Independent
member for Mersey). As introduced, the Victorian Bill included a single timeframe of 12 months.

See Tasmania, Parliamentary Debates, Legislative Council, 22 September 2020, 84, 86 (M Gaffney, Independent member for
Mersey).

Tasmania, Parliamentary Debates, Legislative Council, 13 October 2020, 55 (R Forrest, Independent member for Murchison and
Chair of Committees).
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are, and what options for treatment are, what the effects of those treatments are likely
to be, how they might affect you.

Other jurisdictions
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In Belgium, Luxembourg, the Netherlands, and Canada, there is no requirement that the
person be diagnosed with a life-limiting condition or that the person’s death be expected
within a specific timeframe. However, in some jurisdictions the legislation includes
additional safeguards that apply if the person is not expected to die soon.'””

The data from those jurisdictions show that people usually access voluntary assisted
dying when they are near to death. In the Netherlands, although the legislation ‘does not
rule out granting a request for [voluntary assisted dying] from a [person] who might have
many years to live’,'%® it has been reported that:'°

... the majority of patients who receive euthanasia or physician-assisted suicide have
a short-estimated life expectancy: a week or less for 36%, 2—4 weeks for another 36%,
1—6 months for 19% and more than 6 months for 8%.

In contrast, overseas jurisdictions that limit eligibility to a person who is diagnosed with
a terminal disease or illness also include a requirement that death must be expected
within six months (for example, New Zealand and state legislation in the United States).

Some jurisdictions have sought to introduce legislation that limits eligibility to people
who have been diagnosed with a disease, iliness or medical condition that will cause
death without the inclusion of a specific timeframe within which death must be expected.
However, legislation in such terms has not successfully passed through any Australian
parliament,'"® with the exception of the Rights of the Terminally Il Act 1995 (NT) (which
was overturned by the Commonwealth Parliament in 1997).""" That Act was in force for
nine months between July 1996 and March 1997. Seven people applied and four people
died under the Act. All had cancer and most were in advanced stages.'"2

Parliamentary Committee and the White and Willmott Model
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The Parliamentary Committee recommended that eligibility for access to voluntary
assisted dying should be limited to a person who is diagnosed with a disease, illness
or medical condition that is advanced, progressive and will cause death. However,
the Committee considered that specific timeframes for the eligibility period should be
avoided because of the ‘practical difficulties in obtaining a prognosis and timeframe
of progression of some medical conditions, such as motor neurone disease’.'® It
recommended that:"

any voluntary assisted dying scheme in Queensland should not propose precise

In Belgium, this includes requirements for additional consultations with specialists or psychiatrists and the extension of

the applicable waiting periods between the person’s written request and the provision of voluntary assisted dying: Belgian
Euthanasia Act 2002, art 3, § 3. In Canada, if the person’s natural death is not reasonably foreseeable, additional safeguards
apply, including a minimum 90 day assessment period, a requirement for a second eligibility assessment by a practitioner with
expertise in the condition that is causing the person’s suffering and two clarifications of informed consent: Canada Criminal
Code, RSC 1985, c C-46, s 241.2(3.1).

Regional Euthanasia Review Committees (Netherlands), Euthanasia Code 2018: Review Procedures in Practice (2018) 9.

B Onwuteaka-Philipsen, L Willmott and B White, ‘Regulating voluntary assisted dying in Australia: some insights from the
Netherlands’ (2019) 211 (10) Medical Journal of Australia 438. In Belgium it has been reported that ‘in the vast majority of cases
(85.4%), the physician estimated that patient deaths were predictable in the near future’. It was further noted that ‘patients whose
death is clearly not expected in the short term’ suffered mostly from polypathologies (a combination of several conditions):

N Francis, Belgian euthanasia report for 2018 released, Dying for Choice.com.

Eg, Death with Dignity Bill 2016 (SA) (negatived on 17 November 2016).

This Act provided that a person could request assistance to voluntarily terminate their life if the person was, ‘in the course

of a terminal iliness experiencing pain, suffering and/or distress to an extent unacceptable to the [person]’.‘Terminal illness’

was defined to mean ‘an illness which, in reasonable medical judgment will, in the normal course, without the application of
extraordinary measures or of treatment unacceptable to the patient, result in the death of the patient’: Rights of the Terminally Il
Act 1995 (NT) s 3 (definition of ‘terminal iliness’), 4, 7. This Act was passed but no longer has any effect, following the passing of
federal legislation: Northern Territory (Self-Government) Act 1978 (NT) s 50A, as inserted by the Euthanasia Laws Act 1997 (Cth)
s 3,sch1.

D W Kissane MD, A Street and P Nitschke, ‘Seven deaths in Darwin: case studies under the Rights of the Terminally Ill Act,
Northern Territory, Australia’ (1998) 9134(352) The Lancet 1097.

Qld Parliamentary Committee Report No 34 (2020) 120.

Ibid Rec 5.
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timeframes for a person’s anticipated date of death within which voluntary assisted
dying may be accessed due to the complex, subjective and unpredictable nature of the
prognosis of terminal illness.

Like Victoria, the eligibility criteria in the White and Willmott Model include a requirement
that the person be diagnosed with a medical condition that is ‘incurable’ and is
‘advanced, progressive and will cause death’.'"> However, unlike Victoria, Western
Australia, and Tasmania, the model does not include a specific timeframe within which a
person’s death must be expected.

The explanatory notes state that:"

We adopt this approach because a time limit is arbitrary. While a secondary
consideration, not imposing a time limit avoids a registered medical practitioner from
having to engage in the difficult task of determining prognosis and timing of death.

In an earlier article, the authors also explained their reasons for not including a specific
timeframe. In their view:""”

First, the balancing of values exercise undertaken above''® does not point to the need
for a specified period of time. Secondly, it is difficult to predict with any certainty when
a person is likely to die, making the eligibility certification a challenging if not impossible
task for the doctor. Thirdly, a practical harm that can occur when temporal limits are
imposed is that people who have a relevant medical condition that will cause their
death but are outside the relevant time period may choose to starve themselves until
they are close enough to death that the time condition is satisfied. (note added)

Submissions
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Our Consultation Paper asked whether the eligibility criteria for a person to access
voluntary assisted dying should require that the person be diagnosed with a disease,
illness or medical condition that is expected to cause death within a specific timeframe
and, if so, what that timeframe should be.'"®

As noted above, some respondents submitted that eligibility for access to the scheme
should not be limited to a person who is diagnosed with a life-limiting disease, iliness
or medical condition. Those respondents also submitted that there should be no
requirement for the person’s death to be expected within a specific timeframe.'?°

Among respondents who submitted that eligibility should be limited to a person who
is diagnosed with a particular disease, illness or medical condition that is advanced,
progressive and will cause death, views differed as to whether the eligibility criteria
should also include a specific timeframe within which death is expected.

Some respondents did not support the inclusion of a specific timeframe. They variously
submitted that a specific timeframe would be arbitrary, that prognostication is an inexact
science, and life expectancy too difficult to predict, and that a timeframe would be a
barrier to access and might prolong a person’s suffering until the person can meet this
criterion.'? For example, a registered nurse submitted that predicting remaining life

White and Willmott Model cl 9(e).

Explanatory Notes, White and Willmott Model, 3-4.

L Willmott and B White, ‘Assisted Dying in Australia: A Values based Model for Reform’ in | Freckelton and K Petersen (eds)
Tensions and Traumas in Health Law (The Federation Press, 2017) 503—4.

The authors balanced the value of life with the values of autonomy and reducing suffering and concluded that this balancing
exercise favours an approach that limits eligibility for access to voluntary assisted dying to a person who is diagnosed with a
disease, illness or medical condition that will cause death.

QLRC Consultation Paper No 79 (2020) Q-7, Q-8. The Commission also asked whether there should be a specific timeframe
that applies if a person is diagnosed with a disease, illness or medical condition that is neurodegenerative. For example, should
the relevant timeframe be within six months, or within 12 months in the cases or a disease, iliness or medical condition that is
neurodegenerative (as in Victoria and Western Australia).

A number of these respondents submitted that the key criteria for the person’s disease, illness or medical condition should be
the person’s level of suffering and the seriousness of their condition (which need not be terminal), consistent with the approach
in overseas jurisdictions that do not limit eligibility for access to voluntary assisted dying to a person with a terminal iliness, or
whose death is expected within a specific timeframe until death. A few respondents considered that it should be the person’s
choice to access voluntary assisted dying.

A few respondents noted that some medical practitioners may be reluctant to give a prognosis until a person is close to death.
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expectancy is inexact and may be inaccurate, and that the inclusion of a timeframe

is arbitrary as different diseases, illnesses or medical conditions will have different
trajectories, and ‘there is always individual variance’. This respondent also observed
that ‘some terminal medical conditions present severely distressing symptoms a long
time prior to the person’s eventual death’, and that the inclusion of a specific timeframe
‘would in some cases, only result in prolonging suffering and possibly lead some people
to commit violent suicides’.

Christians Supporting Choice for Voluntary Assisted Dying submitted that a specific
timeframe should not be included in the eligibility criteria, noting that:

It is very difficult to accurately predict a time frame to death, unless the person is
reaching the terminal phase of their iliness.

The degree of suffering being experienced by the person who meets the other eligibility
requirements should be [the] overriding criteria for access. If the aim of the [Voluntary
Assisted Dying] Act is to give the option to avoid futile enduring untreatable suffering,
then it is not rational to have a time limit, as with some degenerative iliness the severe
suffering can be longer than any arbitrary time eg of 12 months.

Dying with Dignity Victoria submitted that:

Removing the time restrictions on prognosis will allow patients to begin the voluntary
assisted dying process when they are not at the end stage of their illness. This will not
result in anyone dying prematurely, it will just allow those who want to have this option
to do so without the unnecessary pressure of very limited time.

Some respondents, including some voluntary assisted dying advocacy groups,
expressed support for the approach in the White and Willmott Model. It limits eligibility
to a person who has been diagnosed with a medical condition that is incurable and is
advanced, progressive and will cause death, but does not include a specific timeframe
until death. Instead, it includes a higher threshold for the person’s level of suffering.

The Clem Jones Group submitted that:

Medical practitioners recognise that it is difficult to set with precision any time periods
covering the rate of deterioration in the condition of a person suffering a terminal iliness
or progressive illness that will ultimately lead to their death.

It is not uncommon for some terminally ill patients to live far longer than an initial
prognosis and doctors rightly caution against accepting such time frames as being
absolute.

Therefore we consider arbitrary time frames in any voluntary assisted dying law in
Queensland would represent an unfair impost on medical practitioners as well as being
a potential barrier to those seeking access to [voluntary assisted dying].

There will always be those who are caught by such arbitrary time frames and may end
up suffering more if they deteriorate to a state in which they cannot proactively seek
access to [voluntary assisted dying].

We believe the unrelievable suffering by a person — either terminally ill or suffering a
neurodegenerative condition — as determined by that person should be the measure
on which the timing of access to voluntary assisted dying should be based.

A few respondents, including a nursing and midwifery union and a hospital and health
service, submitted that the eligibility criteria should not include a specific timeframe, but
that death must be ‘reasonably foreseeable’ as a consequence of an advanced and
progressive terminal, chronic or neurodegenerative disease, illness or medical condition.
A member of the public submitted that the legislation should not include a specific
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timeframe until death, where the person’s death is also required to be ‘imminent’.'?2

In contrast, other respondents—including AMA Queensland, Palliative Care Social Work
Australia, the Australian Psychological Society, a medical practitioner, and members

of the public—submitted that the eligibility criteria should require that the person has
been diagnosed with a disease, illness or medical condition that will cause death and
that is expected to cause death within a specific timeframe. Their main reasons for the
inclusion of a specific timeframe in the eligibility criteria were that it provides clarity and
guidance regarding eligibility, ensures consistency in interpretation and application, and
appropriately limits access to the end of life.

Avant Mutual Group Limited submitted that:

On balance, we believe that Queensland’s legislation should follow the time frames in
the Victorian and Western Australian legislation in this regard.

We appreciate that having a set timeframe such [as] six or 12 months can be arbitrary
and clinically problematic, given that prognosis can be difficult to predict. Nevertheless,
it will require medical practitioners and patients to turn their minds to the patient’s
prognosis with some precision. It sets some boundaries around eligibility and will be
easier to implement in practice than eligibility criteria without a timeframe.

There would be potentially greater access to voluntary assisted dying without a
timeframe. However, this needs to be balanced against the risk of over-inclusion and
inconsistency in application of the eligibility criteria because of a broader interpretation.
As death is a certain outcome of life, ‘will cause death’ could be open to much broader
interpretation than is intended.

MIGA similarly submitted that:

From a medico-legal perspective, lack of specific timeframes may cause uncertainty
around eligibility, raising the prospect of inconsistent interpretations.

Compellingly both the Victorian and Western Australian ministerial panels, containing
a range of professional, legal and community interests and following wide consultation,
recommended specific timeframes to ensure appropriate safeguards, clarity and
consistency.

Palliative Care Social Work Australia submitted that:

Whilst there are challenges relating to time frames (eg, requires a physician to be
definitive in their prognosis), time frames are commonly understood and used in clinical
practice and provide some level of clarity regarding eligibility.

Similarly, a medical practitioner noted that ‘the argument against stipulation of a time is
that estimation of prognosis is not easy’ but submitted that timeframes are commonly
used in clinical practice.

Go Gentle Australia submitted that the inclusion of a specific timeframe ‘is essential for
two reasons’:'®

Firstly, it gives guidance to assessing medical practitioners and ensures consistency.
By acting in this way as a fundamental safeguard, this provides confidence to the
public and the Parliament.

Secondly, any law and particularly this law must be written with regard to the society for
which it is framed.

Statistically, the majority of people who access these laws overseas, and in the
first year of Victoria’s law, are 60 and older, and dying of cancer or chronic cardio-
respiratory failure. The laws in VIC and WA which allow for 6 months for those

This respondent observed that the relevant policy documents and explanatory materials could include a definition of ‘imminent’
for the purposes of access to voluntary assisted dying.

Note that this differs from the position previously stated by Go Gentle Australia in a document to accompany debate on the
Tasmanian debate.
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diagnosed with an incurable disease, iliness or medical condition that is advanced and
progressive and will cause death are designed to help those people.

The additional reach of the laws — 12 months for those with a neurodegenerative
disease, such as motor neurone disease, multiple sclerosis, or Parkinson’s disease —
helps the next largest category of those who seek access to [voluntary assisted dying].

Many people with [motor neurone disease] are over-represented in Australia’s (and
Western Australia’s) suicide statistics.

The experience in Victoria shows that on average 25 per cent of applicants have
progressed between their first and last request within 11 days and 50 per cent within 19
days.

The Lutheran Church of Australia Queensland District submitted that the inclusion of a
specific timeframe in the eligibility criteria:

is important to maintain the distinction between this being a choice about the manner
and timing of a person’s death rather than a choice between life and death.

A member of the public similarly submitted that the inclusion of a specific timeframe until
death ensures that voluntary assisted dying is an end of life option for people who are
dying, not an option for people who may have many years to live.

Some respondents also submitted that a timeframe until death should be included in the
eligibility criteria for consistency with the legislation in Victoria and Western Australia.

Views differed among respondents who supported a timeframe until death about what it
should be.

The Lutheran Church of Australia Queensland District submitted that the eligibility
criteria should specify a timeframe of four months. It considered that this would make
it clear that voluntary assisted dying is an option to ‘avoid excruciating deaths’ and not
about giving people who are otherwise not dying a ‘right to die’.

The Uniting Church in Australia Queensland Synod, Wesley Mission Queensland and
UnitingCare QId jointly submitted that the timeframe ‘should not exceed 6 months’, as
‘[this is an important safeguard ... to ensure that only people at the end of life have
access to voluntary assisted dying’.

Some respondents—including AMA Queensland, Dying with Dignity NSW, a medical
practitioner, and a member of the public—submitted that, if a timeframe is included

in the eligibility criteria, it should be six months, or 12 months for neurodegenerative
conditions, consistent with the legislation in Victoria and Western Australia.

Other respondents submitted that if a timeframe is included in the eligibility criteria,
there should be a single timeframe of 12 months (as opposed to different timeframes
for different diseases, illnesses and medical conditions, as in Victoria and Western
Australia).

An academic, Ms Jodhi Rutherford, reported the findings of a study of medical practitioners’
general knowledge and perspectives of the Victorian Act. She submitted that:'?*

To address the barrier to access that many participants perceive in the life expectancy
criteria, some take the view that 12 months is more appropriate. It is noted that this
was the initial life expectancy timeframe endorsed by the drafters of the Victorian
legislation before that timeframe was constrained during the Parliamentary Debates.
By specifying a six-month timeframe, the primary [voluntary assisted dying] patient
population is understood by participants to be people dying from cancer ...

A six-month timeframe has potentially discriminatory access implications for other
patient populations whose disease or illness might follow a different trajectory.

See also J Rutherford, ‘Doctors and the Voluntary Assisted Dying Act 2017 (Vic): Knowledge and General Perspectives’
(2020) 27(4) Journal of Law and Medicine 952.
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Go Gentle Australia submitted that:

Experience from the first year of Victoria’s law shows that many people come to
[voluntary assisted dying] late in their iliness. In a number of cases, they have died
before being able to get through the process...

For this reason, rather than there being a 6/12 month timeframe depending upon the
nature of your iliness, we believe that a 12 month timeframe of life expectancy for all
eligible conditions will offer maximum palliative value and is appropriate.

That respondent also noted that the Western Australian Panel recommended
a 12 month timeframe because that is consistent with end of life policy documents
and existing practice.

A member of the public submitted that a single timeframe of 12 months is equitable.

Gold Coast Retirees Inc submitted that if a timeframe is specified, it could be extended
to 12 months, or 24 months for neurodegenerative conditions.

The Commission’s view
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The eligibility criteria in the draft Bill should include a requirement that the person has
been diagnosed with a disease, illness or medical condition that is expected to cause
death within 12 months.

A specific timeframe until expected death makes it clear that voluntary assisted dying
is an option only for those who are at the end of life. It maintains the principle that
voluntary assisted dying is not a choice between life and death but a choice for those
who are dying to exercise some control over the timing and manner of their death. A
specific timeframe gives clear guidance to the community and the health profession
about who is eligible.

A timeframe of 12 months is consistent with current health care practice and the end

of life and palliative care framework in Australia. It also takes account of the clinical
trajectories of different diseases, illnesses or medical conditions that are advanced,
progressive and will cause death. While a timeframe of six months may be more
consistent with an end of life clinical trajectory for most advanced cancers, a timeframe
of 12 months also encompasses the clinical trajectories of people with other types of
eligible diseases, illnesses or medical conditions, including neurodegenerative diseases
such as motor neurone disease, or chronic illnesses such as chronic heart failure.

The Victorian Panel recommended a single timeframe of 12 months, and this was
included in the Victorian Bill as introduced. However, during the progress of the Bill
through parliament the timeframe was reduced to six months, with an extension to 12
months for neurodegenerative diseases, to account for the different clinical trajectories
of those types of diseases. A similar approach was then adopted in Western Australia,
despite the Western Australian Panel advising that differential treatment for different
conditions is difficult and potentially discriminatory.

This Commission agrees with the expert panels in Victoria and Western Australia. We
consider it preferable for the draft Bill to specify a single timeframe of 12 months, rather
than discriminate between types of diseases, illnesses, or medical conditions. The draft
Bill limits eligibility to people who:

* are at the end of life,

* have been diagnosed with a disease, illness or medical condition that is advanced,
progressive and will cause death,

« are suffering and dying,
* have decision-making capacity for access to voluntary assisted dying, and
* meet the other eligibility criteria.
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Adopting different policies for different diseases, illnesses or medical conditions is
undesirable as a matter of principle. For example, it is hard to see why a person who is
dying and experiencing intolerable suffering from chronic heart failure or cancer should
have to wait longer to qualify for access than someone who is dying and experiencing
intolerable suffering from a motor neurone disease like multiple sclerosis.

The Commission notes the concerns of some that a timeframe is arbitrary and could
potentially prolong a person’s suffering until the person can satisfy this eligibility
criterion. We consider, however, that a timeframe of 12 months is a compassionate

and balanced response. It will enable people to begin the voluntary assisted dying
process at a time that suits their individual circumstances including the trajectory of their
particular condition and level of suffering. At the same time, it ensures that eligibility is
limited to people who are at the end of life.

In those jurisdictions that do not include a specific timeframe until death, most people
do not access voluntary assisted dying until they are close to death. Allowing people

to begin the process during what may well be the last 12 months of their lives does not
mean that they will proceed to the administration stage as soon as they become eligible.
They are likely to wait until they are closer to death.

Whether a person has a condition that is expected to cause death within 12 months
is a clinical determination based on the person’s particular circumstances, including
condition, comorbidities, and treatment choices.

We note the concerns of some that determining a person’s prognosis can be complex,
subjective, and unpredictable. While it is not possible to predict precisely when someone
will die, a person who has been diagnosed with a condition that will cause death is
usually given a prognosis and treatment options, and the expected outcomes of those
options. Medical practitioners commonly use prognostication assessment tools to
predict the likelihood of death within 12 months.

Level of suffering

Victoria, Western Australia, and Tasmania
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In Victoria and Western Australia, one of the eligibility criteria is that the person must
have an eligible disease, illness or medical condition that ‘is causing suffering to the
person that cannot be relieved in a manner that the person considers tolerable’'?® This
criterion was recommended by the Victorian Panel and the Western Australian Panel.'?®
The Victorian Panel explained that the legislation should require two things: the person
must be approaching death (as in state legislation in the United States), and suffering
(as in the legislation in Belgium, Luxembourg, and the Netherlands). It wrote, ‘these dual
requirements represent strong safeguards’.'?’

The extent to which the person’s suffering may be relieved or is tolerable is a subjective
assessment to be determined by the person.'?® This recognises individual autonomy
and is consistent with a person-centred approach to care.'?® It also recognises that ‘a
person’s experience of the nature and intensity of their suffering is entirely subjective’'*°

In Victoria, guidance for health practitioners explains that:'*!

Suffering is a subjective experience of the individual and the medical practitioner
must allow the patient to assess whether they are experiencing suffering they cannot

Voluntary Assisted Dying Act 2017 (Vic) s 9(1)(d)(iv); Voluntary Assisted Dying Act 2019 (WA) s 16(1)(c)(iii).

Vic Ministerial Advisory Panel Final Report (2017) 74, Rec 2; WA Ministerial Expert Panel Final Report (2019) 35, Rec 2.

Vic Ministerial Advisory Panel Final Report (2017) 76.

Victoria, Parliamentary Debates, Legislative Assembly, 21 September 2017, 2951 (J Hennessy, Minister for Health); Explanatory
Memorandum, Voluntary Assisted Dying Bill 2019 (WA) 5.

Western Australia, Parliamentary Debates, Legislative Assembly, 7 August 2019, 5137 (RH Cook, Minister for Health); Vic
Ministerial Advisory Panel Final Report (2017) 78—9; WA Ministerial Expert Panel Final Report (2019) 34-5, Rec 8.

Vic Ministerial Advisory Panel Final Report (2017) 76. See also WA Ministerial Expert Panel Final Report (2019) 34-5, Rec 8.
Vic Guidance for Health Practitioners (2019) 39.
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tolerate. If the suffering is linked to the medical condition, then this eligibility criterion is
met.

The Victorian and Western Australian panels considered that the eligibility criteria
should not incorporate a higher threshold for the level of suffering by requiring, for
example, that the suffering is ‘enduring and unbearable’, or ‘grievous and irremediable’.

The Victorian Panel considered that the word ‘suffering’, on its own, denotes a
sufficiently high threshold for eligibility and that an additional requirement that the
suffering is ‘enduring and unbearable’ would require people to suffer unbearably for too
long before they become eligible.™®? It also considered that suffering should always be
judged by the person concerned, and that the addition of a further description such as
‘enduring’:133

may mean others would apply their own meaning to these words and it would therefore
cease to be an assessment made by the person themselves. If a medical practitioner
could find that a person’s suffering was not sufficient for eligibility to access voluntary
assisted dying, this would no longer be a subjective test and would instead become a
medical judgment.

The Western Australian Panel also considered that suffering should always be
subjectively assessed (that is, from the person’s point of view),"** and observed that
the addition of terms such as ‘grievous and irremediable’ could ‘potentially compromise
the compassionate intention of the legislation and lead to a possible interpretation that
there should be an objective determination of the nature of the suffering’.'*®* The Panel
concluded that:"3®

It is sufficient that there be suffering related to the eligible condition (from the person’s
point of view) and that this suffering cannot be relieved in a manner acceptable to the
person.

One of the eligibility criteria in the Tasmanian Act is that the person must be ‘suffering
intolerably from a relevant medical condition’.*>”

Meaning of ‘suffering’
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‘Suffering’ is not defined in the legislation in Victoria or Western Australia. However,
the Victorian Panel explained that ‘suffering’ in this context is not limited to the physical
symptoms of a person’s condition, such as pain. It can also include ‘non-physical
aspects such as loss of function, control and enjoyment of life’, and suffering caused by
the treatment of the person’s condition.’®® The Western Australian Panel explained that
suffering is ‘an intensely personal experience and can take a variety of forms’, including
‘physical, mental, emotional, social, spiritual or existential’.'*®

The Victorian guidance explains that:"°

[s]uffering can be defined as a state of distress associated with events that threaten the
intactness of the individual. While it often occurs in the presence of pain, shortness of
breath or other bodily symptoms, suffering extends beyond the physical.

Vic Ministerial Advisory Panel Final Report (2017) 79.

Ibid 79.

WA Ministerial Expert Panel Final Report (2019) 34.

Ibid 35.

Ibid.

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 10(1)(e).

Vic Ministerial Advisory Panel Final Report (2017) 76.

WA Ministerial Expert Panel Final Report (2019) 34. See further Western Australia, Parliamentary Debates, Legislative
Assembly, 4 September 2019, 6401 (RH Cook, Minister for Health), explaining that:

suffering is not defined because it is entirely subjective... The Joint Select Committee on End of Life Choices and the
ministerial expert panel formed the view that a patient’s suffering was an intensely personal experience and may take a
variety of forms, such as physical, mental, emotional, social, spiritual or existential

See further Western Australia, Parliamentary Debates, Legislative Assembly, 5 September 2019, 6580, 6584 (M McGowan,
Premier).
Vic Guidance for Health Practitioners (2019) 39. See also Vic Ministerial Advisory Panel Final Report (2017) 77.
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A patient’s request for voluntary assisted dying is ‘usually motivated by multiple,
interactive factors in relation to progressive, serious illness, including both physical and
psychological suffering, a desire to control the circumstances of one’s death and to
relieve distress over the loss of autonomy’. (notes omitted)

The Victorian Voluntary Assisted Dying Review Board reported that:™!

Loss of autonomy was frequently cited by applicants as a reason for requesting
voluntary assisted dying.

Other reasons for accessing voluntary assisted dying which were commonly reported
included being less able to engage in activities that make life enjoyable, losing control
of body functions, and loss of dignity.

In Oregon, data on the reasons people request voluntary assisted dying have been
collected since 1998. Over that time, 90.6 per cent of people who accessed voluntary
assisted dying cited concerns about losing autonomy, 89.9 per cent cited decreased
ability to engage in activities that make life enjoyable, and 73.6 per cent cited loss

of dignity. Other end of life concerns included being a burden on family, friends, or
caregivers (47.5 per cent), losing control of bodily functions (43.1 per cent), inadequate
pain control or concern about inadequate pain control (27.4 per cent), and financial
implications of treatment (4.5 per cent).'2

However, it has been noted that, while these reflect the many concerns a person may
have at the end of life, it is not true to say that these are the sole reasons that the person
has chosen, and has been given, legal access to voluntary assisted dying. To be eligible
to access voluntary assisted dying in those jurisdictions, the person must be diagnosed
with a disease, illness or medical condition that will cause death.'*® The person’s
suffering must be ‘causally linked to their disease, illness or medical condition’.'*4

The Tasmanian Act defines when a person is ‘suffering intolerably in relation to a
relevant medical condition’.'*®> Section 14 provides:

14. When person is suffering intolerably in relation to a relevant medical
condition

For the purposes of this Act, a person is suffering intolerably in relation to a
relevant medical condition if —

(@) the person has a relevant medical condition; and

(b) persistent suffering that is, in the opinion of the person, intolerable is being
caused to the person by any one or more of the following:

(i) the relevant medical condition or the relevant medical condition
together with the person’s other medical conditions;

(i) anticipation of the suffering, or expectation, based on medical advice,
of the suffering, that may arise from the relevant medical condition or
from the relevant medical condition together with the person’s other
medical conditions;

(i) the treatment that the person has received or the combination of that
treatment with the treatment of other medical conditions of the person;

(iv) anticipation of the suffering, or expectation, based on medical advice,

Voluntary Assisted Dying Review Board Report of Operations: January—June 2020 (2020) 9.

The categories are not mutually exclusive; people could elect as many reasons for choosing voluntary assisted dying as
applicable: Oregon Health Authority, Public Health Division, Center for Health Statistics, Oregon Death with Dignity Act 2020
Data Summary (Report, 2020) 12, 13 Table 1.

Go Gentle Australia, A Guide to the Debate on Voluntary Assisted Dying in Australia (August 2020) 18.
Vic Ministerial Advisory Panel Final Report (2017) 77.
End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 10(1)(e).
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of the suffering, that may arise from the treatment that the person may
receive in relation to the relevant medical condition or the combination
of that treatment with the treatment of the person’s other medical
conditions;

(v) the complications of a medical kind arising from, or related to, the
treatment of the relevant medical condition or the combination of that
treatment with the treatment of the person’s other medical conditions;

(vi) anticipation of the suffering, or expectation, based on medical advice,
of the suffering, that may arise from the complications of a medical
kind arising from, or related to, the treatment of the relevant medical
condition or the combination of that treatment with the treatment of the
person’s other medical conditions; and

(c) there is no reasonably available treatment that, having regard to both the
treatment and the consequences, including side effects of the treatment, is
reasonably likely to —

(i) improve the person’s relevant medical condition, or overall health and
wellbeing, in a manner, to an extent, and in a period of time, that is
acceptable to the person; and

(i) in the opinion of the person, lessen the person’s suffering to an extent
that is acceptable to the person.

This is substantially the same approach as in the Victorian and Western Australian Acts.

Parliamentary Committee and the White and Willmott Model
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In Queensland, the Parliamentary Committee recommended that, to be eligible, a
person must be diagnosed with a medical condition ‘that cannot be alleviated in a
manner acceptable to the person’4

Under the White and Willmott Model, the person must be diagnosed with a medical
condition that ‘is causing intolerable and enduring suffering’.'” It also states that, for the
purposes of that provision:™®

(@) whether suffering is intolerable is to be determined by the person requesting
access to voluntary assisted dying;

(b) suffering caused by a person’s medical condition includes suffering caused by
treatment provided for that medical condition; and

(©) suffering includes physical, psychological and existential suffering.

The explanatory notes state that the requirement for the medical condition to be causing
‘intolerable and enduring suffering’ is:'4°

a higher threshold than under the Victorian Act but is consistent with some international
approaches.

The authors explained in an earlier article that:'°

the degree of suffering must be sufficiently high and of an enduring nature for the
values of autonomy and reducing suffering to trump the value of life. Suffering that
is fleeting and not sustained would be insufficient. Similarly, suffering that is not
significant, as judged by the individual ... would not qualify.

Qld Parliamentary Committee Report No 34 (2020) 120, Rec 4.

White and Willmott Model cl 9(e)(iii).

Ibid cl 10(2).

White and Willmott Model, Explanatory Notes 4. In relation to overseas jurisdictions, see [4.29]-[4.31] above.

L Willmott and B White, ‘Assisted Dying in Australia: A Values based Model for Reform’ in | Freckelton and K Petersen (eds),
Tensions and Traumas in Health Law (Federation Press, 2017) 479, 505.
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Our Consultation Paper asked whether the eligibility criteria should require that the
person be diagnosed with a disease, illness or medical condition that is ‘causing
suffering to the person that cannot be relieved in a manner that the person considers
tolerable’ (as in Victoria and Western Australia).'®

Most respondents submitted that the eligibility criteria should include a requirement in
those terms. Its inclusion would maintain the person’s autonomy and reflects a person-
centred approach to care. Some of those respondents submitted that this form of
wording allows the person’s level of suffering, and the extent to which it is tolerable, to
be self-assessed by the person.

An academic, Ms Jodhi Rutherford, submitted that this eligibility criterion is operating
well in Victoria and was strongly supported by medical practitioners who participated in
a study examining their knowledge and perspectives of the Victorian Act.'>

Several respondents—including Professors White and Willmott, a voluntary assisted
dying advocacy group, and the Queensland Law Society—supported provisions in the
same or similar terms as the White and Willmott Model, as outlined above.

Dying with Dignity Victoria submitted that this implies that ‘the suffering cannot be
relieved in a manner the person considers acceptable’.

The Lutheran Church of Australia Queensland District submitted that this approach
should be adopted because it ‘sets a higher bar’ than in Victoria and Western Australia,
by requiring the person’s suffering to be both enduring and intolerable.

However, two members of the public jointly submitted that ‘enduring’ should not be
included in this eligibility criteria. They wrote:

The threshold requirement for suffering to be enduring is an unnecessary criterion.
This was noted by both Victoria and Western Australia in their respective drafting
process. In the interest of consistency, a requirement for enduring suffering should not
be included in Queensland. Furthermore, including such a requirement would devalue
the person’s subjective assessment of their suffering and their autonomous choice to
access the scheme.

Queensland Nurses & Midwives’ Union and Australian Lawyers Alliance each submitted
that the legislation should provide that the person must be experiencing ‘grievous and
irremediable’ suffering related to their disease, illness or medical condition ‘that cannot
be relieved in a manner acceptable to the person’.

Several respondents submitted that a person’s level of suffering, including the extent to
which it can be relieved or alleviated, should be determined by that person.

A member of the public observed that it is the person concerned who is most qualified
to know how much suffering is tolerable. Another member of the public similarly
considered that ‘suffering is an individual's experience’.

MIGA submitted that:

it is difficult to see how inclusion of an objective element into the element of suffering
can be done in a way which is both meaningful and appropriate. Attempting to
objectively assess degree of suffering to determine whether it reaches a certain,
accepted level would be an extremely difficult process medico legally. Terminology
such as ‘enduring and unbearable’ or ‘grievous and irremediable’ are inherently
open to a range of interpretations. The approach of ‘infolerable and enduring
suffering’ determined by the person themselves does not necessarily cause the same
problems. (emphasis added)

QLRC Consultation Paper No 79 (2020) Q-9.
See J Rutherford, ‘Doctors and the Voluntary Assisted Dying Act 2017 (Vic): Knowledge and General Perspectives’ (2020) 27(4)
Journal of Law and Medicine 952.
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Go Gentle Australia submitted that:

no doctor can measure suffering, but they can determine what suffering is claimed and
relate that to the state of the illness...

It also observed that in Victoria the other eligibility criteria about the diagnosis and
prognosis of the person’s condition are clinical determinations, and that [t]his objectivity
can ensure that trivial claims to suffering are screened’.

Several respondents, including Dying with Dignity Queensland and AMA Queensland,
submitted that ‘suffering’ is not limited to physical pain or suffering caused by the
symptoms of the person’s condition. VALE Group noted that suffering may include that
caused by the side effects of the treatments administered, or other health challenges

as a result of a compromised immune system. Other respondents variously observed
that suffering can include psychological suffering, or other non-physical aspects such as
loss of function, control, and enjoyment of life, or loss of dignity.

Some respondents, including two voluntary assisted dying advocacy groups, supported
the inclusion of the White and Willmott Model provision, which states that ‘suffering’ is
not limited to physical suffering.

A few respondents, however, submitted that ‘suffering’ should be defined to be limited

to physical pain for the purposes of eligibility for access to voluntary assisted dying.

One respondent submitted that a person should not be eligible because of non-medical
factors such as ‘hopelessness, feeling [like] a burden, loss of interest or pleasure and
loneliness’. Palliative Care Social Work Australia submitted that “suffering” invites a
broad interpretation’. It considered that emotional and psychological suffering caused by
the disease should be distinguished from physical pain for the purposes of establishing

eligibility for access to voluntary assisted dying.

Some respondents noted the importance of access to quality palliative care and other
services, like counselling, for people at the end of life.

A few respondents considered that the legislation should specifically refer to suffering
that cannot be palliated. A medical practitioner submitted that it should provide that
the person must be diagnosed with a condition that is causing suffering that ‘the
person feels cannot be relieved through access to current medical and psychological
treatments’.

By contrast, an academic submitted that the person’s level of suffering should not be
one of the eligibility criteria.

The Commission’s view
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In addition to requiring the person to be diagnosed with a disease, iliness or medical
condition that is advanced, progressive and will cause death, and that is expected to
cause death within 12 months, the eligibility criteria should require that the condition is
causing intolerable suffering. This reflects the intention that voluntary assisted dying
should be an option only for people at the end of life who are suffering and dying. The
dual requirements for the person to be both suffering and dying are a crucial control
over who is eligible to access voluntary assisted dying.

Whether the person’s suffering is intolerable is a subjective assessment, to be
determined by the person requesting access to the scheme. To make this clear, the
draft Bill provides that the person must be diagnosed with a disease, illness or medical
condition that ‘is causing suffering that the person considers to be intolerable’.

The person’s suffering must be causally linked to the disease, illness or medical
condition that makes them eligible. Unrelated and pre-existing conditions like loneliness
do not qualify. However, suffering is not limited to the physical pain or symptoms caused
by their condition. To make this clear, the draft Bill states that suffering includes physical
or mental suffering, and suffering caused by the treatment of that condition.
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This approach recognises that suffering is a personal experience best determined by
the sufferer and that it may take various forms. It respects personal autonomy and
reflects a person-centred approach to care.

We acknowledge that a person should not be able to access voluntary assisted dying
for trivial or temporary suffering, or because the person is lonely or feels they are a
burden on others. The draft Bill does not provide access in such cases. The Bill must be
considered in totality.

Eligibility for access to voluntary assisted dying is limited to a person at the end of life
who is suffering and dying. To access voluntary assisted dying, the person must make
three requests at separate intervals, and must be independently assessed as eligible by
two medical practitioners. To satisfy the eligibility criteria, the person must be diagnosed
with a disease, illness or medical condition that is advanced, progressive and will cause
death; is expected to cause death within 12 months; and is causing the person suffering
that the person considers to be intolerable. Whether the person satisfies the first two
criteria is a clinical determination. Whether the condition is causing intolerable suffering
is a subjective determination by the person concerned.

In those circumstances, we consider that the eligibility criteria should not include an
additional requirement that the person’s level of suffering be ‘enduring’ or constant. This
would be inconsistent with the compassionate purpose of the draft Bill and may prolong
the person’s suffering over an uncertain and longer period before they can meet the
test. The addition of ‘enduring’ potentially introduces an objective determination of the
nature of the person’s suffering. For the reasons outlined, the person’s level of suffering
is best determined by the person.

Also, such a requirement is unnecessary to address concerns about suffering that
is temporary. To access voluntary assisted dying, the person must complete the
requirements of the request and assessment process. This demonstrates that the
person’s request is enduring and indirectly ensures that the intolerable suffering that
prompts the person’s separate requests is not temporary.

We consider that our recommended combination of criteria, which limits eligibility for
voluntary assisted dying to people at the end of life who are experiencing intolerable
suffering and dying, strikes the right balance between the fundamental value of human
life, on the one hand, and the values of individual autonomy and reduced suffering on
the other.

Several respondents emphasised the importance of access to quality palliative care
and other services to reduce a person’s suffering at the end of life. We reiterate that
voluntary assisted dying is distinct from palliative care and does not diminish a person’s
right to access high-quality palliative care and other services to reduce their suffering.
As the terms of reference state, ‘the provision of compassionate, high-quality and
accessible palliative care for persons at their end of life is a fundamental right for the
Queensland community’.'®3

Terms of Reference, para 3.
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The eligibility criteria should require that the person has been diagnosed
with a disease, illness or medical condition that:

€)] is advanced, progressive and will cause death; and

(b) is expected to cause death within 12 months; and

(c) is causing suffering that the person considers to be intolerable.
To avoid doubt, the draft Bill provides that:

(@ A person is not eligible for access to voluntary assisted dying only
because the person—

(i) has a disability as defined in section 11 of the Disability
Services Act 2006; or

(i) has a mental iliness as defined in section 10 of the Mental
Health Act 2016.

(b) However, a person who has a disability or who has a mental illness
may be eligible for access to voluntary assisted dying if they meet all
the eligibility criteria.

The draft Bill clarifies that suffering caused by the person’s disease, illness
or medical condition includes physical or mental suffering, and suffering
caused by the treatment provided for that condition.
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CRITERION TWO: DECISION-MAKING CAPACITY
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In each jurisdiction that permits voluntary assisted dying, the eligibility requirements
generally include that a person must have capacity to make a decision about voluntary

assisted dying.

A capacity requirement has been emphasised in Australian jurisdictions. The Victorian
Panel stated that a requirement that a person has decision-making capacity creates a
‘clear and enforceable line’ regarding who can access voluntary assisted dying.’®* It also
explained the importance of this safeguard:'®®

the existence of decision-making capacity is such a fundamental safeguard to the
protection of individual autonomy and the voluntary assisted dying process that it must
be included in the eligibility criteria. Voluntary assisted dying must be ‘voluntary’—that
is, a person must have decision-making capacity to make an autonomous choice—at
all stages of the process. Failure to have this safeguard could ‘put very vulnerable
people at great risk of manipulation and abuse’.

Similarly, the Western Australian Panel explained that there must be a requirement for
a person to have decision-making capacity at ‘all stages’ of the voluntary assisted dying
process ‘in order to provide fundamental safeguards, protect individual autonomy and

maintain the integrity of the ..

. process’.'%®

Overview of legislative approaches
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In Victoria, Western Australia, and Tasmania, one of the eligibility criteria is that the
person has ‘decision-making capacity for voluntary assisted dying’.'*

The legislation provides that a person is presumed to have decision-making capacity

unless there is evidence to show that they do not have that capacity.'®® The definition of
‘decision-making capacity’ is similar in each jurisdiction. A person has decision-making
capacity if the person has the capacity to:">°

Victoria

Western Australia’®®

Tasmania

understand the information relevant
to the decision relating to access

to voluntary assisted dying and the
effect of the decision; and

understand any information or
advice about a voluntary assisted
dying decision that is required
under [the] Act to be provided to
the patient; and

understand the information or
advice that is reasonably required
in order to be able to make the
decision; and

retain that information to the extent
necessary to make the decision;
and

understand the matters involved in
a voluntary assisted dying decision;
and

remember such information or
advice to the extent necessary to
make the decision; and

use or weigh that information as
part of the process of making the
decision; and

understand the effect of a voluntary
assisted dying decision; and

use or evaluate the information or
advice for the purposes of making
the decision; and

Vic Ministerial Advisory Panel Final Report (2017) 62. See also, Victoria, Parliamentary Debates, Legislative Assembly,

21 September 2017, 2948, 2951 (J Hennessey, Minister for Health), in which it was stated that ‘having decision-making capacity
throughout the entire process is an important safeguard in ensuring that a person’s decision is voluntary, informed and enduring’.
Vic Ministerial Advisory Panel Final Report (2017) 63, citing The Commission on Assisted Dying (England and Wales), The
current legal status of assisted dying is inadequate and incoherent, Report (Demos, 2011) 310, available at <https://demos.co.uk/
project/the-commission-on-assisted-dying/>.

WA Ministerial Expert Panel Final Report (2019) 105, see also 25. See generally Western Australia, Parliamentary Debates,
Legislative Assembly, 7 August 2019, 5137-5138 (RH Cook, Minister for Health).

Voluntary Assisted Dying Act 2017 (Vic) s 9(1)(c); Voluntary Assisted Dying Act 2019 (WA) s 16(1)(d); End-of-Life Choices
(Voluntary Assisted Dying) Act 2021 (Tas) s 10(1)(c). This eligibility requirement is also reflected in other provisions of the
legislation. In Tasmania, this criterion is expressed more broadly as a requirement that ‘the person has decision-making
capacity’. However, the definition of decision-making capacity specifically requires that the person must have capacity at the time
of making the decision: s 12(1).

Voluntary Assisted Dying Act 2017 (Vic) s 4(2); Voluntary Assisted Dying Act 2019 (WA) s 6(3); End-of-Life Choices (Voluntary
Assisted Dying) Act 2021 (Tas) s 12(2)(a).

Voluntary Assisted Dying Act 2017 (Vic) s 4(1); Voluntary Assisted Dying Act 2019 (WA) s 6(2); End-of-Life Choices (Voluntary
Assisted Dying) Act 2021 (Tas) s 12(1). As to communication using means such as electronic or visual aids see Voluntary
Assisted Dying Act 2017 (Vic) s 4(3); Voluntary Assisted Dying Act 2019 (WA) s 158(3).

In Western Australia, the term ‘voluntary assisted dying decision’ is defined to mean a request for access to voluntary assisted
dying or a decision to access voluntary assisted dying: Voluntary Assisted Dying Act 2019 (WA) s 6(1).


https://demos.co.uk/project/the-commission-on-assisted-dying/
https://demos.co.uk/project/the-commission-on-assisted-dying/
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Victoria

Western Australia’®®

Tasmania

communicate the decision and the
person’s views and needs as to the
decision in some way, including by
speech, gestures or other means.

weigh up the factors referred to in
[the preceding three points] for the
purposes of making a voluntary
assisted dying decision; and

communicate the decision, and
the person’s opinions in relation to
the decision, whether by speech,
in writing, by gesture or by other

means.

communicate a voluntary assisted
dying decision in some way.

In Victoria, persons are taken to understand information relevant to the decision if
they understand an explanation given in a way appropriate to their circumstances (for
example, through modified language or visual aids).'®' In Tasmania, persons are taken
to understand if it ‘reasonably appears’ that they understand an explanation of the
consequences of making the decision."%?

The legislation in Victoria and Tasmania also provides that, in determining whether a
person has decision-making capacity, regard must be had to the following:'83

* aperson may have decision-making capacity for some decisions but not others;
* alack of decision-making capacity may be temporary;

* aperson should not be assumed to lack decision-making capacity based on
appearance or because others think the decision unwise.

In Victoria, a person has decision-making capacity if it is possible for that person

to make decisions with ‘practicable and appropriate support’. This includes: using
information or formats tailored to a person’s needs; communicating the person’s
decision or assisting them to communicate it; giving a person additional time; discussing
the decision with the person; and, where a person has a disability, using technology that
can alleviate its effects.

In Victoria, the person who is assessing decision-making capacity ‘must take
reasonable steps to conduct the assessment at a time and in an environment in which
the person’s decision-making capacity can be most accurately assessed’.'®*

Guidance for health practitioners in Victoria explains that, when assessing a person’s
decision-making capacity about voluntary assisted dying, a medical practitioner should
give the patient relevant information about their diagnosis, prognosis, and the options
available and then ‘check’ their capacity. Checking may involve asking the patient to
paraphrase their understanding of the information, explain their thoughts or views, and
give reasons for their chosen option.'%®

Generally, the definition of ‘decision-making capacity’ in Victoria, Western Australia, and
Tasmania draws on other legislation in those jurisdictions relating to medical treatment,
guardianship and administration, and mental health.’¢®

In Victoria, the definition of ‘decision-making capacity’, including the additional factors
to which there must be regard when determining capacity, mirrors the definition of

Voluntary Assisted Dying Act 2017 (Vic) s 4(3).

End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 12(2)(b).

Voluntary Assisted Dying Act 2017 (Vic) s 4(4); End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 12(3).

Voluntary Assisted Dying Act 2017 (Vic) s 4(5).

Vic Guidance for Health Practitioners (2019) [2.2], Table 4. It is observed that ‘[m]edical practitioners frequently assess their
patients’ understanding of treatment options as part of normal clinical practice’. The guidance notes that a ‘capacity and consent
tool’ may be useful in guiding the assessment discussion.

An assessment should occur at the most suitable time and in the most suitable environment, taking into account the patient’s
symptom control, medication and support. See also Voluntary Assisted Dying Act 2017 (Vic) s 4(5).

In Tasmania, there are similarities with the definition of ‘decision-making capacity’ in the Mental Health Act 2013 (Tas) s 7(1).
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that term in the Medical Treatment Planning and Decisions Act 2016 (Vic)."®” The
Victorian Panel explained that this test ‘is contemporary ... and is generally regarded

as appropriate to test decision-making capacity for a wide range of medical treatment
decisions’, and that utilising this test ‘is likely to achieve consistent application by medical
practitioners’.'¢®

In Western Australia, the definition of ‘decision-making capacity’ mirrors the definition
in the Mental Health Act 2014 (WA),'®® and was described as ‘consistent with other
decision-making capacity frameworks [used] in the health system, including the
mental health system’. It has also been observed that ‘[m]edical practitioners are
already comfortable with the definition of decision-making capacity’ in the Mental
Health Act 2014 (WA) and that the definition is ‘widely understood by the medical
community’.'°

The Mental Health Act 2014 (WA) also provides—in the same section as the definition
of decision-making capacity—that, for the purposes of the Act, ‘a decision made

by a person about a matter relating to himself or herself must be made freely and
voluntarily’.'” It was explained, during parliamentary debate, that this is not included

in the definition of decision-making capacity in the Western Australian Act because
‘voluntariness is already built into the [legislation] as an eligibility criterion’ and ‘it is not
necessary to include it twice’.'”?

A person is required to have decision-making capacity for voluntary assisted dying at
each stage of the process.'” In Western Australia and Tasmania, the waiting periods

Medical Treatment Planning and Decisions Act 2016 (Vic) s 4. This definition, the presumption of capacity, the additional

factors to which there must be regard and the other relevant matters are also included, in the same terms, in the more recent
Guardianship and Administration Act 2019 (Vic) ss 5, 6.

The Medical Treatment Planning and Decisions Act 2016 (Vic) provides for, among other things, the making of an advance
directive about future medical treatment and the making of medical treatment decisions on behalf of a person who does not have
decision-making capacity: s 1. The Guardianship and Administration Act 2019 (Vic) relates to guardianship and administration
orders for people who do not have decision-making capacity.

With some differences, the definition also mirrors the definition of the term in the Powers of Attorney Act 2014 (Vic) ss 4, 5. A
similar definition is included in the Mental Health Act 2014 (Vic) s 68. Those Acts also include a presumption of capacity.

Vic Ministerial Advisory Panel Final Report (2017) 60, Rec 3. See also, generally, Victoria, Parliamentary Debates, Legislative
Assembly, 19 October 2017, 3423 (J Hennessey, Minister for Health); Victoria, Parliamentary Debates, Legislative Council,

14 November 2017, 5862—-63 (G Jennings, Special Minister of State).

Mental Health Act 2014 (WA) s 15(1). This Act also includes a presumption of capacity: s 13(1). See also, in relation to the
capacity to make a particular decision about treatment and in largely identical terms to s 15(1), the meaning of ‘capacity to make
a treatment decision”: s 18(1).

Western Australia, Parliamentary Debates, Legislative Assembly, 28 August 2019, 211, 214—15 (RH Cook, Minister for Health);
Western Australia, Parliamentary Debates, Legislative Council, 20 November 2019, 9048-9050 (S Dawson, Minister for
Environment, Disability Services, Electoral Affairs). It was also stated, in similar terms, that the Voluntary Assisted Dying Act
2019 (WA) is ‘using the Western Australian framework [for decision-making capacity], which is consistent across the medical field
in Western Australia, including in the Mental Health Act’: 211 (RH Cook, Minister for Health).

It was explained more specifically that the approach in Western Australia does not include a requirement that the person retain
the information, as in Victoria, because the requirements to understand the information, the matters involved and the effect of a
decision ‘provide a framework for retention’ that make it unnecessary to expressly include that requirement: 211, 214 (RH Cook,
Minister for Health). Amendments to including a requirement of retention were opposed, including on the basis that to do so would
cause a ‘legislative inconsistency’ with the Mental Health Act 2014 (WA): Western Australia, Parliamentary Debates, Legislative
Council, 20 November 2019, 9050, 9064-9065 (S Dawson, Minister for Environment, Disability Services, Electoral Affairs).

See also, generally, WA Ministerial Expert Panel Final Report (2019) 22-5. In consultation, the Western Australian Ministerial
Expert Panel ‘found that, by and large, most were satisfied with the presumption of capacity in the absence of evidence
otherwise and with the existing structure of determining capacity as outlined in the Mental Health Act 2014’: 23.

Mental Health Act 2014 (WA) s 15(2).

Western Australia, Parliamentary Debates, Legislative Council, 20 November 2019, 9050 (S Dawson, Minister for Environment,
Disability Services, Electoral Affairs).

Voluntary Assisted Dying Act 2017 (Vic) ss 16, 20(1)(a), 25, 29(1)(a), 34, 41(1), 46(c)(ii), (v), sch 1, Form 5; Voluntary Assisted
Dying Act 2019 (WA) ss 24(1)—(2), 28(1)(a), (2), 35(1)—(2), 39(1)(a), (2), 42, 51(1), (3)(F)(i), 59(5)(a); End-of-Life Choices (Voluntary
Assisted Dying) Act 2021 (Tas) ss 10(1)(c), 12, 15(4)(a), 27(1)(b), 34(1)(b), 48(1)(b), 56(1)(b), 78.

Specifically, in Western Australia, the coordinating practitioner must complete a final review form, which includes a statement
certifying whether or not the practitioner is satisfied that the person has decision-making capacity for voluntary assisted dying.
Provision to similar general effect is made in the Victorian legislation, which requires the coordinating practitioner to certify
whether ‘the request and assessment process’ has been completed as required by the Act.

If the coordinating practitioner or consulting practitioner is unable to determine whether the person has decision-making capacity
for voluntary assisted dying, they must refer the person to another health practitioner who has appropriate skills and training
(such as a psychiatrist in the case of mental illness) and may adopt that practitioner’s determination on the matter: Voluntary
Assisted Dying Act 2017 (Vic) ss 18(1), (3), 27(1),(3); Voluntary Assisted Dying Act 2019 (WA) ss 26(1)(b), (2), (4)—(5), 37(1)(b), (2),
(4)—(5); End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) ss 12(4), (5).

The person or other eligible applicant may apply to VCAT (in Victoria), the State Administrative Tribunal (in Western Australia)

or the Voluntary Assisted Dying Commission (in Tasmania) for review of a coordinating practitioner’s or consulting practitioner’s
decision that the person does or does not have decision-making capacity for voluntary assisted dying: Voluntary Assisted Dying
Act 2017 (Vic) ss 68(1)(a)(iii), (b)(iii), (c)—(d); Voluntary Assisted Dying Act 2019 (WA) s 84(1)(a)(ii), (b)(ii), (c)(i); End-of-Life
Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 95(1)(b).
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that are usually required between a person’s requests for access may be reduced
or waived if it is likely that the person will lose decision-making capacity within that
period."

Generally, overseas jurisdictions also require that a person is ‘competent’ or has
‘capacity’. Some of those jurisdictions, including New Zealand, define that term in
a similar way to the Australian jurisdictions.'”

Queensland

7.218

7.219

The Parliamentary Committee recommended that a voluntary assisted dying scheme
in Queensland should limit eligibility to people with decision-making capacity.'”®

The White and Willmott Model’s eligibility criteria include that ‘the person must have
decision-making capacity in relation to voluntary assisted dying’. The model provides
that a person is presumed to have decision-making capacity and defines the term in
the same way as the legislation in Victoria."””

The White and Willmott Model notes that definitions of ‘capacity’ or ‘decision-making
capacity’ vary between jurisdictions and that the approach may need to be adjusted
to reflect those differences. For example, the test for capacity in the Guardianship
and Administration Act 2000 (Qld) includes a requirement that a person is able to
decide ‘freely and voluntarily’, but in the White and Willmott Model, this is a separate
eligibility criterion.'”®

Queensland’s guardianship legislation
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Our Consultation Paper explained that Queensland has other specific laws about
decision-making capacity, including the Guardianship and Administration Act 2000 and
the Powers of Attorney Act 1998, (collectively known as ‘Queensland’s guardianship
legislation’)."”®

Both Acts define the term ‘capacity’,'8° which is generally applied as a threshold test

to determine whether an adult has the capacity to make a decision about a particular
matter,'®! including matters related to the adult’s health care.'® They establish a scheme
by which:'83

* an adult may give directions for their future health care which are effective if the
adult later does not have decision-making capacity; and

« another person may be appointed to make decisions for an adult who has ‘impaired
capacity’ (meaning that they do not have capacity), either by the adult at an earlier

Voluntary Assisted Dying Act 2019 (WA) s 48(3); End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) ss 30(2)(b),
53(2)(b),108(4). In each jurisdiction, the waiting periods can also be reduced or waived if it is likely that the person will die within
that period of time.

See further QLRC Consultation Paper No 79 (2020) [4.131] ff.

QId Parliamentary Committee Report No 34 (2020) 127, Rec 6. The Parliamentary Committee also recommended that any
scheme ‘requires further research, consultation and examination to be undertaken with respect to improving end of life options
for people who do not have decision-making capacity, particularly for ensuring Advance Health Directives are fit for purpose and
effective: Rec 7.

White and Willmott Model cll 7, 9(c). The definition mirrors s 4(1) of the Voluntary Assisted Dying Act 2017 (Vic) but does not
include the content (such as the additional factors to which there must be regard) of s 4(3)—(5) of that Act.

White and Willmott Model, Explanatory Notes 7. This is consistent with the approach in Victoria, Western Australia and Tasmania.
The Consultation Paper also discussed the Mental Health Act 2016 (Qld): QLRC Consultation Paper No 79 (2020) [4.111] ff.
Guardianship and Administration Act 2000 (Qld) sch 4 (definition of ‘capacity’); Powers of Attorney Act 1998 (Qld) sch 3
(definition of ‘capacity’).

See also QLRC Consultation Paper No 79 (2020) [4.130]. As to the term ‘matters’, see QLRC Consultation Paper No 79 (2020)
[4.121], n 154.

An adult’s ‘health care’ includes the diagnosis, maintenance or treatment of a physical or mental condition, and the withholding
or withdrawal of a life-sustaining measure if commencing or continuing that measure would be inconsistent with good medical
practice: Guardianship and Administration Act 2000 (Qld) sch 2 items 2(g), 4, 5; Powers of Attorney Act 1998 (Qld) sch 2

items 2(h), 4, 5. See also, as to the terms ‘life-sustaining measure’ and ‘good medical practice’: Guardianship and Administration
Act 2000 (Qld) sch 2 items 5A, 5B; Powers of Attorney Act 1998 (Qld) sch 2 items 5A, 5B; QLRC Consultation Paper No 79
(2020) [4.121], nn 156, 157.

Guardianship and Administration Act 2000 (Qld) ss 3, 6-9, sch 4 (definition of ‘impaired capacity’); Powers of Attorney Act 1998
(Qld) ss 3, 5, 6A, sch 3 (definition of ‘impaired capacity’). See further QLRC Consultation Paper No 79 (2020) [4.120] ff.

The Acts are to be read in conjunction, but the Guardianship and Administration Act 2000 (Qld) prevails in the event of any
inconsistency between them: Guardianship and Administration Act 2000 (Qld) s 8(2); Powers of Attorney Act 1998 (Qld) s 6A.
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time when they had capacity or by QCAT if there is a need for a decision.

Under Queensland’s guardianship legislation, an adult is presumed to have capacity'®*
and the term ‘capacity’ is defined as follows:'8%

capacity, for a person for a matter, means the person is capable of—

(@) understanding the nature and effect of decisions about the matter; and
(b) freely and voluntarily making decisions about the matter; and

(¢) communicating the decisions in some way.

The Qld Capacity Assessment Guidelines (2020) were introduced to help assess an
adult’s capacity to make a particular decision, according to Queensland’s guardianship
legislation. The guidelines include principles and practical guidance to be applied

in making an assessment.'®® They apply broadly to persons carrying out a capacity
assessment for various matters—for example, deciding if an adult can consent to
medical treatment or requires more support for decision-making, or whether a decision-
maker should be appointed on an adult’s behalf.'®

Principles and acknowledgements
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The Guardianship and Administration Act 2000 acknowledges the rights and decision-
making capacity of adults. Specifically, the Act acknowledges that:'e®

« an adult’s right to make decisions is fundamental to their inherent dignity, should be
restricted and interfered with to the least possible extent, and includes the right to
make decisions with which other people may not agree;

* an adult’s capacity to make decisions may differ according to the type of decision
to be made (including its complexity) and the support that can be provided by the
adult’s existing support network;'®® and

* an adult with impaired capacity has a right to ‘adequate and appropriate support for
decision-making’.

Queensland’s guardianship legislation also contains principles'® that require adults
to receive support and access to information that is necessary for them to make, or

See Guardianship and Administration Act 2000 (Qld) ss 7(a), 11, 11B, item 1, 34; Powers of Attorney Act 1998 (Qld) s 6C,
item 1, 111A. The presumption of capacity ‘is not affected by any personal characteristics such as disability, mental illness or
age (if the person is over 18 years of age): Department of Justice and Attorney-General, Queensland Capacity Assessment
Guidelines 2020 (version 1, 30 November 2020) 5.

Guardianship and Administration Act 2000 (Qld) sch 4 (definition of ‘capacity’); Powers of Attorney Act 1998 (Qld) s 3 sch 3
(definition of ‘capacity’). Cf Mental Health Act 2016 (Qld) s 14(1)—(3) (meaning of ‘capacity to consent to be treated’).

There are also separate references to a person’s ‘capacity’ to make an enduring power of attorney or an advance health directive,
which require that the person understands the nature and effect of the document (including understanding the specific matters
listed in the Act) and is capable of making the document freely and voluntarily: Powers of Attorney Act 1998 (Qld) ss 41, 42;
Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November 2020)
s 6.

Guardianship and Administration Act 2000 (Qld) s 250; Department of Justice and Attorney-General, Queensland Capacity
Assessment Guidelines 2020 (version 1, 30 November 2020). It was explained that the guidelines are intended to ‘act as a
complementary educative tool for individuals or entities that have to make a determination about an adult’s capacity, [for example]
an attorney or administrator or a witness to an enduring document’: Explanatory Notes, Guardianship and Administration and
Other Legislation Amendment Bill 2018 (Qld), 19.

Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November
2020) 6-7. These guidelines also include a detailed capacity assessment checklist, which can be used as a guide by a person
who is conducting an assessment of capacity: s 5.

See also, in relation to recommendations for guidelines about capacity previously made by this Commission, QLRC Consultation
Paper No 79 (2020) [4.115].

Guardianship and Administration Act 2000 (Qld) s 5. Itis also noted in the Queensland Capacity Assessment Guidelines that an
adult’s capacity may fluctuate: Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020
(version 1, 30 November 2020) 6.

An adult’s capacity can depend on the time that a decision is made: Department of Justice and Attorney-General, Queensland
Capacity Assessment Guidelines 2020 (version 1, 30 November 2020) 6.

Guardianship and Administration Act 2000 (Qld) ss 11B, 11C; Powers of Attorney Act 1998 (Qld) ss 6C, 6D. Broadly, the Acts
include general principles and health care principles that must be applied by a person or entity that performs a function or
exercises a power under these Acts or under an enduring document, and by a person making a decision for an adult on an
informal basis. Further, the community is encouraged to apply and promote the general principles. See also Mental Health Act
2016 (Qld) ss 5, 14(2)—(3).
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participate in making, decisions and to communicate their decisions.'® The principles
also require that others act in a way that promotes and safeguards, and is least
restrictive of, an adult’s rights, interests and opportunities.

7.226  The QId Capacity Assessment Guidelines (2020) also set out five principles to apply
when assessing an adult’s capacity. Broadly, these principles, which overlap with the
principles and acknowledgements in those Acts, are:%2

* Always presume an adult has capacity: An adult should not be assumed to lack
capacity because of their age, appearance, conduct and personal habits, beliefs,
language and communication skills, or any impairment (for example, an intellectual
disability or a physical impairment).

« Capacity is decision-specific and time-specific: An adult may lack capacity
for some decisions but not others (for example, an adult may be able to make
simple decisions about their personal care but not complex decisions about their
medical treatment). An adult might also have capacity at some times of the day
but not others, or on some days but not others (for example, an adult might take a
medication with a sedative effect at a set time each day).

*  Provide the adult with the support and information they need to make and
communicate decisions: An adult should be supported to express their views and
wishes in any way (for example, through their conduct). An adult’s capacity can
depend on the support and information available to them, and they cannot be
treated as unable to make a decision unless ‘all practicable steps’ have been taken
to give them the necessary information and support.

* Assess the adult’s decision-making ability rather than the decision they make:
The focus of a capacity assessment must be on the adult’s ability ‘to exercise the
decision-making process’, noting that a person’s right to make decisions includes the
right to ‘take risks’ and to ‘make “bad” decisions’.

* Respect the adult’s dignity and privacy: An assessment of an adult’s capacity
should occur in a suitable place, that preserves the privacy and dignity of the adult
and limits possible distractions. The adult should be informed that their capacity to
make a specific decision is being assessed, and the possible consequences of the
assessment should be explained. The information provided by the adult during the
assessment must be protected.

The definition of capacity

7.227  In summary, the definition of ‘capacity’ in Queensland’s guardianship legislation has
three limbs. The Qld Capacity Assessment Guidelines give further information about
how to assess an adult’s capacity against each of those limbs.

LIMB (A): UNDERSTANDING THE NATURE AND EFFECT OF DECISIONS

7.228 The first limb requires that an adult can understand the nature and effect of their
decisions about the relevant matter.

7.229 The Capacity Guidelines explain that the adult needs to be able to understand
the information that is relevant to the decision, including the options and their
consequences. It is sufficient for the adult to have a ‘basic understanding of the key
features’ of that information, but for this criterion to be met, more complex decisions
require more understanding.'®®

191 ‘An adult’s capacity can improve depending upon the support available to them’ and states that ‘[f]or this reason, an adult can’t
be found to lack capacity until all practical steps have been taken to provide the support and information needed to make the
decision’: Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30
November 2020) 6.

192 Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November
2020) 9-14.
193 Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November

2020) 16.
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The adult must also be able to retain the relevant information. This may only be

for a short period, provided the period is long enough for the adult to make a
decision.’®* Also, the adult must have the ability to broadly identify the advantages and
disadvantages of the available options and to understand the consequences of those
options, then weigh those consequences and reach a decision.'®®

Giving the adult the information they need to make a decision might involve using

the adult’s usual methods of communication, or providing information in a way that is
accessible to them; for example, by engaging an interpreter, having a support worker
present, using assistive technologies, or providing simple explanations aided by
diagrams. Other factors include ensuring that the assessment occurs at the best time
for the adult and in an appropriate location, giving the adult enough time to consider
information, and having a support person present.'%

LIMB (B): FREELY AND VOLUNTARILY MAKING DECISIONS
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7.233

7.234

7.235

7.236

The second limb of ‘capacity’ requires that an adult is capable of freely and voluntarily
making decisions about the relevant matter.

The Capacity Guidelines explain that ‘[ijt must be clear that the adult is making the
decision and is not being pressured or coerced into making the decision’. Risk factors
that might indicate pressure or coercion, or affect an adult’s ability to make a decision
freely and voluntarily, include:'®”

« family conflict, especially if one family member has isolated the adult from other
family members or their usual support networks;

+ the history or presence of threats or perceived threats and abuse;
» threats to withdraw care and support;

» sudden decisions to make significant changes to their arrangements (like large gifts
of money or property) that are out of character and would disadvantage the adult.

The Capacity Guidelines note that the test in this limb of the definition should not be
applied ‘too broadly’. They state that a person may seek advice from others before
reaching a decision and that this does not mean that a decision was not made freely
and voluntarily. The guidelines explain that ‘the focus is on whether the adult can make
a decision free of intimidation, pressure or influence’.'®®

If it is suspected that an adult is being abused or pressured into making decisions,

‘the priority must be to ensure the adult’s health, safety and well-being’. The adult’s
immediate safety should be prioritised, and they should be put in touch with appropriate
support services.'®

In a previous review, the Commission concluded that this limb of the definition of
capacity is ‘an important legislative safeguard’ in that an adult’s ability to make a
decision independently is ‘arguably a useful indicator of the [adult’s] capacity to exercise
decision-making power in his or her own interests’.2%°

LIMB (C): COMMUNICATING DECISIONS
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The final limb of ‘capacity’ requires that an adult is capable of communicating their
decisions in some way.

Ibid. The Queensland capacity assessment guidelines note that ‘[t]his is an important consideration for people with conditions
such as dementia’.

Ibid 17.

Ibid 14, 31-2. See also the discussion of ‘Communicating the decision’ below.

Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November
2020) 17.

Ibid 18.

Ibid 26. Further, consideration should be given to whether an assessment of the adult’s capacity can be done at another time and
when the adult has appropriate support.

QLRC, A Review of Queensland’s Guardianship Laws, Report No 67 (2010) vol 1, [7.208]-[7.212].
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The definition of capacity notes that the Guardianship and Administration Act 2000
elsewhere states that:?"!

In deciding whether an individual is capable of communicating decisions in some
way, the tribunal must investigate the use of all reasonable ways of facilitating
communication, including, for example, symbol boards or signing.

This is noted in the definition of capacity ‘to emphasise that all reasonable means
should be used to facilitate communication before a person is treated as unable to
communicate’.2%?

A person who is assessing an adult’s capacity must make sure that the adult is provided
with support to facilitate communication of their decision (this is in addition to providing
information to the adult). Types of support that might be given include the use of an
interpreter, symbol boards for people with limited verbal language, or permitting another
person (such as a support worker or a speech therapist) to be present and to assist with
communication.203

Submissions
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In our Consultation Paper we proposed that the draft Bill in Queensland should provide
that, for a person to be eligible for access to voluntary assisted dying, the person must
have decision-making capacity.

Respondents who addressed this proposal agreed. However, some also considered
that access should be provided, in some circumstances, to people who lack decision-
making capacity, such as when a person had decision-making capacity when they gave
an advance directive but later lost it. That issue is considered in a later separate section.

The primary reason that respondents gave for supporting a requirement that a person
has decision-making capacity is that it would ensure the act of accessing voluntary
assisted dying is voluntary. Some respondents submitted that capacity until death is
essential because it provides a safeguard against the risk of pressure or coercion,
noting that people without capacity are vulnerable to manipulation.

A requirement to have decision-making capacity and to be acting voluntarily at all
stages of the voluntary assisted dying process was also said to be consistent with the
requirements for capacity to consent in other end of life care settings.

Some respondents raised other concerns that they considered related to decision-making
capacity. Many of these also relate to other areas of the report. Broadly, they included:

* Adelay between approval to access voluntary assisted dying and administration
of the substance could mean a person loses capacity in the interim, creating
opportunities for coercion or for administration of the substance without a reasoned
decision.

» Other safeguards in the voluntary assisted dying scheme might also operate to
ensure that people have decision-making capacity; but those safeguards might still
be insufficient protection for some people.

* There are challenges for medical practitioners in assessing a person’s capacity.
These include conducting an assessment in circumstances where the practitioner
does not have an established relationship with the person or access to appropriate
specialist practitioners for assistance.

+ Consideration should be given to the decision-making capacity of people who have
a mental iliness or severe disability. Appropriate safeguards, including access to
specialist services, are needed, as well as proper treatment for these people.

Guardianship and Administration Act 2000 (Qld) s 146(3); sch 4 (definition of ‘capacity’, note).
Explanatory Notes, Guardianship and Administration and Other Legislation Amendment Bill 2018 (Qld), 32.

Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1,
30 November 2020) 18-19.
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How should ‘decision-making capacity’ be defined?
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Our Consultation Paper asked whether decision-making capacity should be defined in
the same terms as the Queensland guardianship legislation, or in similar terms to the
definition in the voluntary assisted dying legislation in Victoria and Western Australia.

Some respondents supported adopting the definition of ‘capacity’ in Queensland’s
guardianship legislation. Their reasons included:

« This definition of capacity is well-established in Queensland law.

* The definition includes a requirement that the decision is made ‘freely and
voluntarily’, which is important as it goes to issues of coercion and reinforces the
importance of an element of voluntariness.

+ Consistency across Queensland’s guardianship legislation and voluntary assisted
dying legislation is important because there is likely to be overlap in their application
to the same person. Also, voluntary assisted dying legislation should not cause
confusion by introducing a different definition of capacity.

« This definition is essentially consistent with the approach taken in Victoria and
Western Australia.

Other respondents supported defining ‘decision-making capacity’ in similar terms to
the voluntary assisted dying legislation in Victoria and Western Australia. Their reasons
included:

* The definition is straightforward, clear, and in plain English. It can be easily
understood and applied by anyone involved.

+ Consistency with Victoria and Western Australia is important, including for training
purposes.

+ Atestto determine a person’s understanding of the information and the implications
of accessing a voluntary assisted dying scheme is essential to obtaining free and
informed consent. The White and Willmott Model (which is consistent with Victoria)
sets a higher bar for determining capacity in the context of voluntary assisted dying
than the definition in Queensland’s guardianship legislation.

Some respondents also made other suggestions about the meaning of ‘decision-making
capacity’. These included relying on the current law about decision-making capacity as
it applies in other end of life scenarios or adopting the test of capacity to make a will.

Some respondents favoured including statements about decision-making capacity,
consistent with the approach in the Victorian Act and the Queensland Guardianship and
Administration Act 2000. Such statements could be:

+ A presumption of capacity (although others criticised this presumption or suggested
that it should be a presumption of incapacity).

* A person may have capacity for some decisions but not others.

« Capacity may fluctuate, or a lack of capacity may be temporary. Also, decisions can
change and change over time. This should not be confused with ambivalence or
used to undermine capacity.

* A person should not be assumed to lack capacity because of their appearance or
because others consider their decision unwise. The focus must be on whether a
person can apply their understanding to the decision, not on whether the decision is
sensible or ‘right’.

» A person has capacity if they can make a decision with practicable and appropriate
support, and they have a right to that support.

Some respondents also commented on the importance of training for practitioners, and
of providing guidelines about capacity assessment.
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Several respondents noted the intersections between QCAT and capacity assessments,
including that QCAT already undertakes assessments of capacity and that there might
be scope for QCAT to provide a formal declaration of capacity in some circumstances.

The Commission’s view
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Access to voluntary assisted dying should be limited to people who have decision-
making capacity about voluntary assisted dying.

This is one of the fundamental safeguards in the draft Bill. It recognises and protects
individual autonomy. In conjunction with other safeguards, this requirement will help
ensure that a person’s decision is voluntary, and protect people who might be vulnerable
to coercion or exploitation.

A decision-making capacity requirement is consistent with the legislation in other
Australian and overseas jurisdictions and is generally consistent with the requirements
about capacity to consent to or refuse medical treatment.

Therefore, the draft Bill provides that to be eligible for access to the voluntary assisted dying
scheme, the person must have decision-making capacity for voluntary assisted dying.

The definition of decision-making capacity
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We recommend that the term ‘decision-making capacity’ should be defined consistently
with the definition of ‘capacity’ in Queensland’s guardianship legislation.

Consistency of the draft Bill with other relevant Queensland legislation should be a
priority.2* Any legislation about voluntary assisted dying will operate closely with other
health care decisions, which often link to Queensland’s guardianship legislation. For
example, Queensland Health guidelines about end of life care apply the definition of
‘capacity’ within the Guardianship and Administration Act 2000 and more generally
incorporate the operation of Queensland’s guardianship legislation in circumstances
where a person does not have capacity. The legislative framework for the withdrawal or
withholding of life-sustaining measures is triggered by the question of whether an adult
has capacity, within the meaning of Queensland’s guardianship legislation, to make
decisions about health matters.2%5

Registered medical practitioners in Queensland have experience in applying the
definition of capacity in Queensland’s guardianship legislation. QCAT also has
experience in applying it and, under the draft Bill, will have jurisdiction to review
decisions made about a person’s decision-making capacity for voluntary assisted
dying.2°¢ Adopting the Queensland guardianship legislation definition uses this
experience. It also avoids any confusion that might result from having a different
definition of decision-making capacity for voluntary assisted dying.

Finally, there is not a significant practical difference between the definition of ‘capacity’
in Queensland’s guardianship legislation and the definitions of ‘decision making
capacity’ in voluntary assisted dying legislation in other Australian jurisdictions.
Particularly when read in conjunction with the QIld Capacity Guidelines 2020, these
definitions all contemplate that similar requirements must be met for a person to have
capacity to make a particular decision.

Prioritising the consistency of voluntary assisted dying legislation with other relevant legislation was also the approach taken by
the Victorian Ministerial Advisory Panel, which mirrored the definition of decision-making capacity used in Victorian legislation
about medical treatment, and the Western Australian government, which mirrored the definition of decision-making capacity used
in mental health legislation.

Queensland Health, Clinical Excellence Division, End-of-life care: Guidelines for decision-making about withholding and
withdrawing life-sustaining measures from adult patients, Document No QH-GDL-462:2019 (January 2018) [1.4], [1.4.2]-[1.4.3].
See also Queensland Health, Clinical Excellence Division, Guide to Informed Decision-making in Health Care (2nd ed, 2017)
[1.2], [1.7]. See further QLRC Consultation Paper No 79 (2020) [4.130].

Utilising a consistent definition also means that QCAT and others will be able to refer to previous QCAT decisions about the
meaning of the term ‘capacity’.
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Therefore, the draft Bill provides that a person has decision-making capacity for
voluntary assisted dying if the person is capable of:

« understanding the nature and effect of decisions about access to voluntary assisted
dying;

+ freely and voluntarily making decisions about access to voluntary assisted dying;
and

+ communicating decisions about access to voluntary assisted dying in some way.

We do not consider it necessary to define or explain the phrase ‘decisions about access
to voluntary assisted dying’. This is a broad phrase that encompasses a decision by a
person to make a request for access to voluntary assisted dying and any subsequent
decisions, if required, such as requesting administration by a practitioner.

The express requirement for a person to be capable of freely and voluntarily making
decisions about voluntary assisted dying is not included in the definition of decision-
making capacity in other jurisdictions. However, it gives a useful, additional aspect for
assessment of a person’s decision-making capacity and therefore an additional layer
of protection.?’ |t also reinforces that a person’s decision to access voluntary assisted
dying must be their own and must be voluntary. The importance of voluntariness in this
context cannot be overstated.

We also recommend a separate eligibility criterion that a person must be acting
voluntarily and without coercion. We acknowledge that there may be some overlap
between the definition of decision-making capacity and this criterion; however, the
requirement that, to have decision-making capacity, a person must be capable of freely
and voluntarily making a decision is expressed in terms of the person’s capacity to make
decisions freely and voluntarily. The separate eligibility criterion specifically requires that,
in making decisions about accessing the scheme, the person is acting voluntarily and
without coercion. These requirements, operating together, are important safeguards.

The Guardianship and Administration Act 2000 provides that when QCAT is deciding
whether a person is capable of communicating their decisions in some way, it must
investigate the use of all reasonable ways of facilitating communication, such as symbol
boards or signing. The draft Bill provides that, when accessing the voluntary assisted
dying scheme, a person may communicate their requests and have discussions about
the process verbally or by some other means, such as gestures, and it enables a person
to obtain assistance from an interpreter or a speech pathologist. We consider that means
of communication other than spoken English are adequately addressed in the draft Bill.

We have recommended elsewhere that, as part of the implementation of a voluntary
assisted dying scheme in Queensland, comprehensive guidelines for registered health
practitioners should be developed. Such guidelines would give registered medical
practitioners comprehensive guidance about assessing a person’s decision-making
capacity. Given that the definition of decision-making capacity in the draft Bill mirrors the
one in the Guardianship and Administration Act 2000, any guidelines about voluntary
assisted dying should draw on the Capacity Guidelines.

A presumption of capacity
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The draft Bill provides that a person is presumed to have decision-making capacity for
voluntary assisted dying unless shown not to have that capacity.

The starting point should be a presumption that the person making the request has
the necessary capacity. This approach is consistent with the law about consent, the
presumption of capacity operating in Queensland’s guardianship legislation, and
voluntary assisted dying legislation in other Australian jurisdictions.

In connection with Queensland’s guardianship legislation, this limb of the definition of capacity has been described as a ‘useful
indicator’ of an adult’s capacity to make decisions in their own interests.
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Importantly, although the draft Bill includes a presumption that a person has decision-
making capacity for voluntary assisted dying, the registered medical practitioner
determining the person’s eligibility must be satisfied that this is so.

Factors to be considered when determining decision-making capacity
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In addition to defining decision making capacity, the draft Bill should state some of the
factors of particular relevance in determining whether a person has decision-making
capacity. The list will not be exhaustive, but it will be helpful.

This approach is consistent with similar legislation in Victoria and Tasmania. It is also
generally consistent with Queensland’s Guardianship and Administration Act 2000 and
the associated Capacity Guidelines. The guidelines include acknowledgements about
an adult’s decision-making rights and set out principles relevant to capacity and the
assessment of capacity.

These additional factors will not be expressed in the same terms as the Guardianship
and Administration Act 2000, an Act that relies, in part, on more general principles and
acknowledgements about the rights of adults, some of which have greater relevance to
guardianship than to a scheme for voluntary assisted dying. However, the factors listed
in the voluntary assisted dying legislation in Victoria and Tasmania and some of the
principles and acknowledgements in the Guardianship and Administration Act 2000 and
the Capacity Guidelines are similar.2°¢ These are:

Voluntary assisted dying legislation in Victoria
and Tasmania?®®

Guardianship and Administration Act 2000 (Qld) and
the Qld Capacity Assessment Guidelines (2020)2"°

+ a person may have decision-making capacity to
make some decisions but not others

» an adult’s capacity to make decisions may differ
according to the type of decision, including, for
example, its complexity

» capacity is decision-specific, and a person may
have capacity to make some types of decisions but
not others

if a person does not have decision-making capacity,
that may be temporary and not permanent

capacity can change or fluctuate

it should not be assumed that a person does not
have decision-making capacity based on their
appearance or because they make a decision that
others consider unwise

the right to make decisions includes the right to
make decisions with which other people may not
agree

a capacity assessment does not focus on whether

the adult’s decision is ‘good’ or ‘bad’, but on the
adult’s ability to exercise the decision-making
process

« itis wrong to assume incapacity because of
age, appearance, dress, beliefs, language skills,
personal habits, an impairment (such as an
intellectual disability or hearing impairment) or any
other characteristic

Guardianship and Administration Act 2000 (Qld) ss 5, 11B; Department of Justice and Attorney-General, Queensland Capacity
Assessment Guidelines 2020 (version 1, 30 November 2020).

Voluntary Assisted Dying Act 2017 (Vic) s 4(4); End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 12(3).

See, in particular, Guardianship and Administration Act 2000 (Qld) ss 5(b), (c), (e), 11B, principles 8(2)—(3), (6), 10(2)(b);
Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November
2020) 5, 6, 10-13.
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Voluntary assisted dying legislation in Victoria Guardianship and Administration Act 2000 (Qld) and

and Tasmania?®® the Qld Capacity Assessment Guidelines (2020)'°
+ a person has decision-making capacity if it is « an adult’s capacity to make decisions may differ
possible for the person to make decisions with according to the support available from members of
practicable and appropriate support (Victoria only) their existing support network, and can depend on

the support and information that is available to them

« an adult with impaired capacity has a right to
adequate and appropriate support for decision-
making

« an adult must be given the support and access to
information necessary to enable them to make or
participate in decisions, and to communicate their
decisions

« an adult cannot be treated as unable to make a
decision until all practicable steps have been taken
to provide the support and access to information
necessary for the adult to make and communicate
a decision

The listed factors are particularly important in determining whether a person has
decision making capacity for voluntary assisted dying. They express some of the
important principles underlying voluntary assisted dying, such as recognition of the
rights of people with decision-making capacity to have their autonomy respected and to
have access to support in making informed decisions about end of life choices.

Given the importance of these factors in determining whether a person has decision-
making capacity, we conclude that it is appropriate for them to be stated in the draft Bill.
Consistent with the approach to defining decision-making capacity, these factors should
be drafted in a form that is consistent with the Guardianship and Administration Act 2000.

Drawing on the combined factors set out above, the draft Bill provides that, in
determining whether a person has decision-making capacity, regard must be had to the
following:

* aperson may have decision-making capacity to make some decisions but not
others;

* capacity can change or fluctuate, and a person may temporarily lose capacity and
later regain it;

* it should not be presumed that a person does not have decision-making capacity:

- because of a personal characteristic such as age, appearance, or language
skills, or the fact that the person has an illness or disability; or

- because the person makes a decision that others think unwise;

* aperson is capable of doing one of the three things required to have decision-
making capacity if the person is capable of doing the thing with adequate and
appropriate support.

In Victoria, the voluntary assisted dying legislation also provides examples of
‘practicable and appropriate support’. Examples include:?"

€)] using information or formats tailored to the particular needs of a person;

(b) communicating or assisting a person to communicate the person’s decision;
(©) giving a person additional time and discussing the matter with the person;
(d) using technology that alleviates the effects of a person’s disability.

These examples are a useful addition to the legislation, and similar examples are
included in the draft Bill. Although these examples are general in nature, they make

Voluntary Assisted Dying Act 2017 (Vic) s 4(4)(d), examples.
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clear that support is broadly interpreted and can extend from simple supports, such as
offering a person more time to consider things, through to assistive technologies that
require the involvement of a speech therapist.

Many varied examples of support are contained in the Qld Capacity Assessment
Guidelines (2020) and in Victoria, Guidance for Health Practitioners (2019). In addition to
certain examples being included in the draft Bill, associated guidelines should give more
specific guidance about, and examples of, ‘adequate and appropriate support’.

The laws in Victoria and Tasmania also include two additional matters that are relevant
to decision-making capacity. First, the Victoria law requires a person who is assessing
decision making capacity to take ‘reasonable steps to conduct that assessment at a
time and in an environment in which the person’s decision-making capacity can be most
accurately assessed’.?'? This is consistent with the Capacity Guidelines?'® and would
seem to be consistent with good medical practice. Such a requirement ensures that a
person’s decision-making capacity is assessed in circumstances that are supportive,
and that the person is given the opportunity to demonstrate their capacity. However,
like the Capacity Guidelines, these matters can be adequately dealt with in guidelines
for registered health practitioners. The guidelines could explain what will be required to
establish an appropriate and supportive environment for an assessment of decision-
making capacity for voluntary assisted dying.

Second, linked with the requirement to understand the information or advice relevant
to the decision, the legislation in Victoria and Tasmania states that a person will be
‘taken to understand’ that information or advice if they can understand an appropriate
explanation of it (in Victoria), or if it reasonably appears that they can understand an
explanation of the consequences of making the decision (in Tasmania).?'*

This is generally consistent with the approach taken in the Guardianship and
Administration Act 2000 and the associated Capacity Guidelines. The guidelines

state, for example, that information must be provided in an ‘accessible’ format, which
can include giving the person information and describing their options using simple
language, with pictures or diagrams to assist, and by avoiding unnecessary detail. An
adult must be able to understand the ‘key features’ of the relevant information (although
greater understanding is required for more complex decisions) and show a ‘general
understanding’ of the consequences of the options available to them.?'®

A legislative provision of the type used in Victoria and Tasmania is not, however, easily
incorporated into the draft Bill. This is because the proposed definition of ‘decision making
capacity’ refers to understanding the nature and effect of a decision about access, rather
than the information relevant to a decision. The matter of when a person can be considered
to have understood information that will inform understanding of the nature and effect of a
decision is best addressed in guidelines. These will give guidance, in a similar way to the
Capacity Guidelines, about the ways in which information can be explained and the type of
understanding that might be required or sufficient in particular circumstances.

As noted, the Victorian guidelines explain that a medical practitioner should give a
patients relevant information about their diagnosis, prognosis, and the options available
and then ‘check’ their capacity, which may involve, for example, asking the patient to
paraphrase their understanding of the information, explain their thoughts or views, and
give reasons for their chosen option. These matters should be the subject of similar
guidance to practitioners in Queensland in assessing whether a person has decision-
making capacity for voluntary assisted dying.

Voluntary Assisted Dying Act 2017 (Vic) s 4(5).

Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November 2020)
14, 31-2.

Voluntary Assisted Dying Act 2017 (Vic) s 4(3); End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (Tas) s 12(2)(b).

Department of Justice and Attorney-General, Queensland Capacity Assessment Guidelines 2020 (version 1, 30 November 2020)
(2020) 1617, 32.
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The eligibility criteria should also require the person to have decision-
making capacity for voluntary assisted dying.

The draft Bill provides that a person has decision-making capacity for
voluntary assisted dying if the person is capable of:

(@ understanding the nature and effect of decisions about access to
voluntary assisted dying; and

(b) freely and voluntarily making decisions about access to voluntary
assisted dying; and

(c) communicating decisions about access to voluntary assisted dying
in some way.

The draft Bill provides that a person is presumed to have decision-making
capacity for voluntary assisted dying unless the person is shown not to
have that capacity.

The draft Bill provides that, in determining whether a person has decision-
making capacity, regard must be had to the following:

€)] a person may have decision-making capacity to make some
decisions but not others;

(b) capacity can change or fluctuate, and a person may temporarily
lose capacity and later regain it;

(c) it should not be presumed that a person does not have decision-
making capacity:

(i) because of a personal characteristic such as age,
appearance or language skills, or the fact that the person
has an iliness or disability; or

(i) because the person makes a decision that others think
unwise;

(d) a person is capable of doing one of the three things required to have
decision-making capacity (see Recommendation 7-5) if the person
is capable of doing the thing with adequate and appropriate support.

Such support could include:

() giving information or formats tailored to the needs of
a person;
(i) communicating or assisting a person to communicate

the person’s decision;

(iii) giving a person additional time and discussing the matter
with the person;

(iv) using technology that alleviates the effects of a person’s
disability.
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Adults who lack or lose decision-making capacity
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The eligibility criteria in the draft Bill require that a person must have decision
making capacity for voluntary assisted dying at each stage of the process.?'® They
therefore render ineligible persons who lack decision-making capacity because of
some condition, or who, having decision-making capacity at the start of the process,
subsequently lose it and do not regain it.

Decision making capacity for voluntary assisted dying is a fundamental safeguard
that protects individual autonomy and helps ensure that a person is acting voluntarily.
It also protects people who might be vulnerable. It is consistent with the approach
taken to voluntary assisted dying in most other jurisdictions, including other Australian
jurisdictions, and the requirements about capacity to consent to or refuse medical
treatment, including life-sustaining treatment.

A complex issue is whether a person who had at a certain stage decision-making
capacity for voluntary assisted dying but who then lost it before the process could be
completed should be allowed to access it on the basis of an advance health directive
(or similar instruction) that was made when they still had capacity. The broader issue is
whether the law should permit advance decision-making about voluntary assisted dying.

In Western Australia, the Ministerial Expert Panel recommended that to access
voluntary assisted dying a person must have decision-making capacity. However, it
noted that a significant theme in its consultation was the issue of access by people who
have dementia. On this topic, the Panel stated that:?'"

in order to provide fundamental safeguards, protect individual autonomy and maintain
the integrity of the voluntary assisted dying process, a person must have decision-
making capacity at all stages in the process. The person must have decision-making
capacity in order to make a choice or request to administer or be administered the
lethal dose of medication.

For people who have lost decision-making capacity, it is not possible to validly confirm
that they want to proceed with administering the lethal dose of medication. These
decisions would require the subjective judgement of a third party, thus negating the
voluntary nature of the decision and over-riding a fundamental safeguard.

The Western Australian Panel also noted that a significant related theme in its
consultation was the ability of a person to express their wishes about voluntary assisted
dying in an ‘advance health directive’. The Panel stated that there are many issues
associated with this topic, including:2'

The person would need to identify the precise point at which they would wish to die

in advance of reaching that point — this may be highly unreliable as the person may
identify a situation that their future self does not indeed find intolerable and may
actively refuse. A third party would be required to interpret the patient’s current state of
health and suffering and anticipate their wishes to proceed or not with assisted dying;
this would potentially place a significant burden on that third party.

In particular, decision-making capacity is required at each stage of the request and assessment process, and also at the stage of
practitioner administration.

WA Ministerial Expert Panel Final Report (2019) 104-5. The Panel also noted that the inability of a person with dementia to
withdraw an earlier decision to access voluntary assisted dying is another complicating factor.

Ibid 106. The panel also noted questions about whether voluntary assisted dying would be a ‘treatment’ for the purposes of
advance health directives and the Guardiansh